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Preface*

The Model Law against the Illicit Manufacturing of and Trafficking in Fire-
arms, Their Parts and Components and Ammunition was developed by the
United Nations Office on Drugs and Crime (UNODC) in response to the
request of the General Assembly to the Secretary-General to promote and
assist the efforts of Member States to become party to and implement the
United Nations Convention against Transnational Organized Crime' and the
Protocols thereto.> It was developed in particular to assist States in imple-
menting a legislative regime consistent with the provisions contained in the
Protocol against the Illicit Manufacturing of and Trafficking in Firearms,
Their Parts and Components and Ammunition, supplementing the United
Nations Convention against Transnational Organized Crime.* Consequently,
the Conference of the Parties to the United Nations Convention against
Transnational Organized Crime, in its decision 4/6, adopted at its fourth
session, urged States parties to the Firearms Protocol to strengthen their
national legislation in a manner consistent with the Protocol, and requested
the Secretariat to facilitate, whenever possible, technical assistance to States
parties facing difficulties in its implementation; and also requested the Sec-
retariat to develop technical assistance tools to assist States parties in the
implementation of the Firearms Protocol.

The Model Law is also a response to the specific technical assistance
needs identified by Member States in the questionnaires/checklist used to
gather information and assess the implementation of the Organized Crime
Convention and the Protocols thereto,* in which many States indicated the
need for model legislation or guidelines in order to harmonize domestic
legislation with the requirements of the Convention and its Protocols. The
Model Law will both facilitate and help systematize provision of legislative
assistance by the Convention as well as facilitate review and amendment of

“The present preface is intended as an explanatory note on the genesis, nature and scope of the
Model Law against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts and Components
and Ammunition; it is not part of the text of the Model Law.

"'United Nations, Treaty Series, vol. 2225, No. 39574.

2Ibid., vols. 2237, 2241 and 2326, No. 39574.

31bid., vol. 2326, No. 39574.

“See the note by the Secretariat on an overview of technical assistance needs identified by States
in their responses to the questionnaires/checklist on the implementation of the United Nations Convention
against Transnational Organized Crime and the Protocols thereto (CTOC/COP/WG.2/2009/2) and the
related report on an overview of technical assistance requests made by States through the questionnaires/
checklist on the implementation of the Convention (CTOC/COP/WG.2/2009/3).
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existing legislation and adoption of new legislation by States themselves. It
is designed to be adaptable to the needs of each State, whatever its legal
tradition and social, economic, cultural and geographical conditions.

The Model Law is divided into three parts:

e Part One (Introductory provisions) contains Model Law text on the
introductory provisions and definitions States may choose to include in
their domestic legislation. Terms used in the Firearms Protocol are
included in the definitions. Additionally, draft definitions are suggested
for other terms used in the present Model Law.

e Part Two (Mandatory provisions) contains Model Law text on all the
mandatory provisions of the Firearms Protocol that States are required
to ensure are included in their domestic legislation. This includes chap-
ters on preventive measures aimed at regulating the manufacturing,
marking, record-keeping and international transfers of firearms, their
parts and components and ammunition. The mandatory penal provisions
that derive from the preventive measures and the mandatory interna-
tional cooperation measures are also included in chapters in this part.

e Part Three (Non-mandatory provisions) elaborates on provisions in the
Firearms Protocol on brokers and brokering activities that States are
required to consider for inclusion in their national legislation. It also
discusses the provision in the Protocol whereby States may adopt sim-
plified procedures for the temporary import, export and transit of fire-
arms, their parts and components and ammunition.

Annex I (Additional considerations) contains other provisions that States
can also consider for inclusion in their national legislation. These provisions
are included to assist States in developing comprehensive legislation on
various aspects of firearms regulation. These suggestions stem from other
international instruments and national practice.

Each chapter and Model Law provision includes a commentary that
explains the requirements of the Firearms Protocol and indicates the source
of the provision within the Protocol. Due regard is also given to the inter-

>The international legal regime on firearms started to develop in the 1990s, when increasing concern
for the proliferation of (illicit) firearms brought the issue of illicit manufacturing of and trafficking in
firearms onto the international agenda. Since then, several global and regional instruments have been
adopted, both legally and non-legally binding in nature. Most of these instruments have either preceded
or influenced the adoption of the Firearms Protocol (e.g. the Inter-American Convention against the Illicit
Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials of
1997) or have been adopted after, building on and further developing the acquis of the Firearms Protocol
(see annex II for a detailed list of instruments).
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pretative notes for the travaux préparatoires of the Protocol,s the Legislative
Guides for the Implementation of the United Nations Convention against
Transnational Organized Crime and the Protocols Thereto,” as well as the
forthcoming UNODC technical guide to the implementation of the Firearms
Protocol.® The commentaries to the chapters and individual provisions are
an integral part of the Model Law and should be read in conjunction with
its provisions.

The Model Law is designed primarily to assist States in their imple-
mentation of the Firearms Protocol. It is not an exhaustive instrument for
firearms control. The Model Law also does not provide suggested language
for other legislative (criminal, administrative or regulatory) provisions that
may need to be reviewed and adapted as a consequence of the adoption of
a firearms law beyond those directly referred to in the present Model Law.

It should be emphasized that matters related to international cooperation
in criminal matters, as well as crimes of participation in an organized criminal
group, corruption, obstruction of justice and money-laundering, which often
accompany trafficking in firearms, are contained in the Organized Crime
Convention. It is therefore essential that the provisions of the Firearms Pro-
tocol be read and applied together with the provisions of the Convention and
that domestic legislation is developed to implement not only the Protocol but
also the Convention. In addition, any legislation on illicit manufacturing of
and trafficking in firearms, their parts and components and ammunition should
be in line with a State’s constitutional principles, the basic concepts of its
legal system and its existing legal structure and enforcement arrangements.
Further, definitions used in such legislation on illicit manufacturing of and
trafficking in firearms, their parts and components and ammunition should
be consistent with similar definitions used in other laws. The Model Law is
not meant to be incorporated as a whole and a careful review of the whole
legislative context of a given State should be undertaken. In that respect, the
Model Law cannot stand alone and domestic legislation also implementing
the provisions of the Convention is essential for it to be effective.

States may choose to legislate with respect to a broader range of weapons
and adopt additional measures to those provided for by the Convention and
the Protocol to prevent and combat illicit manufacturing of and trafficking in

°Interpretative notes for the official records (travaux préparatoires) of the negotiation of the
Protocol against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts and Components
and Ammunition, supplementing the United Nations Convention against Transnational Organized Crime
(A/55/383/Add.3).

"United Nations publication, Sales No. E.05.V.2.

$The UNODC technical guide was developed by UNODC between 2007 and 2010 and will provide
practical examples and advice to Member States on how to implement particular aspects of the Firearms
Protocol.



firearms, their parts and components and ammunition and related transnational
organized crime, bearing in mind that any investigation, prosecution or other
procedures outside the scope of the Convention or the Protocol would not be
covered by the various requirements to provide international cooperation.

The work on the UNODC Model Law against the Illicit Manufacturing
of and Trafficking in Firearms, Their Parts and Components and Ammunition
has been carried out by the Organized Crime and Illicit Trafficking Branch,
Division for Treaty Affairs, of UNODC. Two consultant drafters, Clare da
Silva and Sarah Parker, assisted the Office. A group of experts® in the field
of firearms manufacturing, licensing and trafficking prevention from a variety
of legal and geographical backgrounds were consulted to review the draft
of the Model Law.

“Experts from the following countries were invited to participate: Argentina, Australia,
Belgium, Brazil, Chile, China, Croatia, Ethiopia, Guatemala, India, Italy, Kenya, Mexico, Nigeria, Peru,
Saint Vincent and the Grenadines, Senegal, Spain, the former Yugoslav Republic of Macedonia, Uganda,
United Kingdom of Great Britain and Northern Ireland, United Republic of Tanzania and United States
of America. The following organizations were also represented: the Counter-Terrorism Committee Execu-
tive Directorate, the United Nations Coordinating Action on Small Arms, the East African Community,
the European Commission, the International Criminal Police Organization (INTERPOL), the Organization
for Security and Cooperation in Europe, the Southern African Regional Police Chiefs Cooperation Or-
ganization and the Wassenaar Arrangement on Export Controls for Conventional Arms and Dual-Use
Goods and Technologies. Civil society and private sector participants included the Group for Research
and Information on Peace and Security, FN Herstal, the International Action Network on Small Arms,
the Italian National Association of Arms and Munitions Manufacturers (ANPAM), Saferworld, the Small
Arms Survey and the World Forum on the Future of Sport Shooting Activities.
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Part One. Introductory provisions

Commentary

Part one contains Model Law text on the introductory provisions and definitions
States may choose to include in their domestic legislation.

Chapter I. General provisions

Commentary

Depending on the national legal system and legislative drafting practice,
States may choose to introduce a preamble and provisions setting out the
general scope of the law and its adoption process. The following draft articles
are designed to assist States in drafting such preliminary and introductory
provisions of their domestic legislation and are not mandatory under the
Protocol against the lllicit Manufacturing of and Trafficking in Firearms, Their
Parts and Components and Ammunition, supplementing the United Nations
Convention against Transnational Organized Crime.

Article 1. Title

The present Law may be cited as the [title of the law, e.g. Law on Firearms,
Their Parts and Components and Ammunition] of [name of State] [year of
adoption].

Commentary

The formulation of this provision depends on the national legal system and
should be adapted accordingly. This article is redundant when there is a separate
law promulgating the present law on illicit manufacturing of and trafficking in
firearms, their parts and components and ammunition. In such a case the title
of the law will be mentioned in the promulgation law. Examples of titles are:

e Arms and Ammunition Act
e Firearms Act
e  Weapons Law
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Article 2. Commencement

The present Law shall come into force on [date].

Commentary

States should follow their legislative procedures governing commencement and
this article of the Model Law should be adapted accordingly.

Article 3. General purposes and application

1.  The purposes of this Law are:

(a) To prevent, combat and eradicate the illicit manufacturing of and
trafficking in firearms, their parts and components and ammunition;

(b) To ensure investigation and prosecution of the offences established
under the present Law; and

(c) To promote, facilitate and strengthen national and international
cooperation in order to meet those objectives.

Commentary

Source: Protocol, articles 2 and 4, paragraph 1.

In addition to general provisions regarding the title and commencement of the
law, in some jurisdictions it may be appropriate to include provisions addressing
the general purposes and application of the law. A national law on firearms
should be sufficiently comprehensive to prevent and combat illicit manufacturing
of and trafficking in firearms. This is in line with decision 4/6 of the Conference
of the Parties to the United Nations Convention against Transnational Organized
Crime, in which it urges States parties to strengthen their national legislation
in a manner consistent with the Protocol.

Article 4 limits the applicability of the Firearms Protocol to the prevention,
investigation and prosecution of offences that are transnational in nature and
involve an organized criminal group. However, those requirements are not part
of the definition of the specific offences set out in article 5 of the Protocol and
national laws should establish those offences independently of the transnational
nature or the involvement of an organized criminal group (see the Convention,
article 34, paragraph 2).

2. Except as otherwise stated in the present Law, the provisions of
this Law shall apply to all commercially traded firearms, their parts and
components and ammunition, and to the investigation and prosecution of the
offences established under this Law.
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Commentary

Article 4, paragraph 2, of the Protocol stipulates that the Protocol shall not
apply to state-to-state transactions or state transfers where the application of
the Protocol would prejudice the right of a State party to take action in the
interest of national security consistent with the Charter of the United Nations.
The Legislative Guide for the Implementation of the Protocol against the lllicit
Manufacturing of and Trafficking in Firearms, Their Parts and Components and
Ammunition, supplementing the United Nations Convention against Trans-
national Organized Crime' clarifies that the words “state-to-state transactions”
refer only to transactions undertaken by the State in its sovereign capacity and
excludes those transactions where a State is acting in its commercial capacity
(see the Legislative Guide, paragraph 64).

"'United Nations publication, Sales No. E.05.V.2, part four.
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Chapter II. Definitions

Commentary

There is no mandatory requirement that terms used in the Protocol be defined
in domestic law, although national legislatures may find it necessary to adopt
or amend legislative definitions to ensure that other legislative requirements
apply to the full range of subject matter specified by the Protocol.

This chapter only contains definitions of terms that are specific to illicit
manufacturing of and trafficking in firearms, their parts and components and
ammunition. General terms (for example, “accomplice”, “aiding and abetting”
and so on) are not included, as they should already be incorporated into the

national law (with all the national variations possible).

Where possible, definitions are derived from the Protocol, the Convention
or other existing international instruments. Where States have already devel-
oped definitions for terms included in this Model Law, these should be reviewed
to ensure that the existing definitions are suitable for it. If the national legisla-
tion does not contain the necessary definitions, then it should be modified
accordingly. States may choose to adopt stricter measures then the ones pro-
vided for by the Protocol or to legislate with respect to a broader range of
weapons. However, in general it is advisable for States to adopt definitions that
are consistent with the Convention and the Protocol in order to facilitate coop-
eration with other countries in the investigation, prosecution or other procedures
relating to activities under the scope of the Convention and its Protocol and to
ensure compliance with the various international cooperation requirements.

Some |jurisdictions prefer to include a chapter on definitions in the law,
either at the beginning or at the end of the law. In other jurisdictions the criminal
code or law contains a general chapter with definitions, in which case some
or all of the definitions mentioned below can be included. In some cases, States
may find it advisable to leave the interpretation to the courts.

Article 4.  Definitions

For the purposes of this Law, the following definitions shall apply:

(a) “Ammunition” shall mean the complete round and shall include
[insert those components which are subject to authorization or legal regula-
tion under existing national legislation, e.g. cartridge cases, primers, propellant
powder, bullets or projectiles] that are used in a firearm;
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Commentary

Source: Protocol, article 3, subparagraph (c).

The Protocol definition of “ammunition” includes all finished and assembled
types of ammunition, including its components, when those components are
themselves subject to authorization/regulation by the State “provided that those
components are themselves subject to authorization in the respective State
Party” (see article 3, subparagraph (c)).

The Protocol requires a certain degree of regulation of the components of
ammunition, since these can easily be transferred for assembly at destination.
However, some States find this regulatory burden too heavy and avoid regulation
of all components, thus only regulating assembled cartridges. Some countries
may also already have a definition of “explosives” in their national legislation,
as a consequence of their participation in one of the regional instruments on
firearms (for example, the Inter-American Convention against the lllicit Manu-
facturing of and Trafficking in Firearms, Ammunition, Explosives, and Other
Related Materials) and may therefore already have regulated or restricted the
primer and the propellant as explosive materials (see the Legislative Guide,
paragraphs 52-54).

(b) “Antique firearm” shall mean a firearm manufactured during or
before the year 1899;

Commentary

Source: Article 3, subparagraph (a), of the Protocol stipulates that antique
firearms and their replicas shall be defined according to domestic law, but
that “in no case ... shall antique firearms include firearms manufactured after
1899”.

(c) “Broker” shall mean a person or entity acting as an intermediary
that brings together relevant parties and arranges or facilitates a potential
transaction involving firearms in return for some form of benefit, whether
financial or otherwise;

Commentary

The Protocol does not define the terms “broker” and “brokering activities”. The
report of the Group of Governmental Experts established pursuant to General
Assembly resolution 60/81 to consider further steps to enhance international
cooperation in preventing, combating and eradicating illicit brokering in small
arms and light weapons (A/62/163 and Corr.1) provides some useful guidance.
In the absence of an internationally agreed definition of “broker”, the present
definition has been adapted from the report on brokering.
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(d) “Brokering activities” shall mean:

(i) Serving as a finder of business opportunities to one or more par-
ties to a transaction involving firearms, their parts and components and
ammunition;

(i) Putting relevant parties to a transaction involving firearms, their
parts and components and ammunition in contact;

(i) Assisting parties in proposing, arranging or facilitating agreements
or possible contracts involving firearms, their parts and components and
ammunition between them:;

(iv) Assisting parties to a transaction involving firearms, their parts
and components and ammunition in obtaining the necessary documenta-
tion; or

(v) Assisting parties to a transaction involving firearms, their parts and
components and ammunition in arranging the necessary payments;

Commentary

Source: This definition is adapted from the report on brokering (A/62/163 and
Corr.1, paragraph 9).

This proposed definition focuses on the direct activities of the broker and does
not include closely associated activities that may be facilitated by brokers as
part of the process of arranging or facilitating a potential transaction but are not
directly undertaken by them. This could include, for example, transport, freight
forwarding, storage, finance and insurance (the report on brokering elaborates
on “closely associated activities” in paragraph 10). Controls on the actions of
these indirect actors (such as banks or insurance or transport companies) are
generally done through separate regulatory mechanisms and legislative regimes.
States, however, can choose to draft a broader definition of brokering activities
and include the aforementioned closely associated activities.

(e) “Confiscation”, which includes forfeiture where applicable, shall

mean the permanent deprivation of property by order of a court or other
competent authority;

Commentary

Source: Convention, article 2, subparagraph (g).

Option 1

(f)  “Deactivated firearm” shall mean a firearm that has been

deactivated;
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Commentary

Source: The principles of deactivation are outlined in article 9, subparagraph (a),
of the Protocol.

A definition of “deactivated firearm” is only relevant and necessary where a
distinction is made between deactivated firearms and operative firearms, that
is, where a State does not recognize a deactivated firearm as a firearm for the
purposes of its law(s) governing firearms.

In some jurisdictions the phrase “rendered permanently inoperable” is used
rather than “deactivated”.

Option 2

(f)  “Deactivated firearms” shall mean objects corresponding to the
definition of a firearm that have been rendered permanently unfit for use by
deactivation, ensuring that all essential parts of the firearm have been ren-
dered permanently inoperable and incapable of removal, replacement or a
modification that would permit the firearm to be reactivated in any way;

Commentary

Source: Article 13, subparagraph (b)(i)(a), of directive 2008/51/EC of the Euro-
pean Parliament and Council of the European Union amending Council directive
91/477/EEC on control of the acquisition and possession of weapons. The same
definition is contained in article 2, paragraph 4, of the proposal for a regulation
of the European Parliament and of the Council of the European Union implement-
ing article 10 of the United Nations Firearms Protocol and establishing export
authorization, import and transit measures for firearms, their parts and compo-
nents and ammunition.

(g) “Exporter” shall mean any person engaged in the business of
exporting or sending firearms, their parts and components and ammunition
from [name of Statel;

Commentary

The draft EC proposal implementing article 10 of the Firearms Protocol defines
“exporter” as a person who “holds the contract with the consignee in the third
country and has the power for determining the sending of the item out of the
customs territory” (article 2, paragraph 6).

(h)  “Firearm” shall mean any portable barrelled weapon that expels, is
designed to expel or may be readily converted to expel a shot, bullet or projectile
by the action of an explosive, excluding antique firearms or their replicas;
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Commentary

Source: Protocol, article 3, subparagraph (a).

The definition of “firearm” will be a critical element of domestic implementing
legislation. States will in many cases already have one or more domestic
legal definitions. States that do not already have a definition in domestic law
should include one that at a minimum complies with the definition in the
Protocol in order to ensure the application of the various forms of coopera-
tion under the Protocol and the Convention (see the Legislative Guide, para-
graphs 34 and 35).

Some global and regional instruments and also some national legislations
have adopted a broader scope as they apply to small arms and light weapons.
These include, for example, the Programme of Action to Prevent, Combat and
Eradicate the lllicit Trade in Small Arms and Light Weapons in All Its Aspects,
the International Instrument to Enable States to Identify and Trace, in a Timely
and Reliable Manner, lllicit Small Arms and Light Weapons (paragraph 4), the
Economic Community of West African States (ECOWAS) Convention on Small
Arms and Light Weapons, Their Ammunition and Other Related Materials (arti-
cle 1) and the Nairobi Protocol for the Prevention, Control and Reduction of
Small Arms and Light Weapons in the Great Lakes Region and the Horn of
Africa (article 1). Other instruments refer to firearms, parts and components,
explosives and ammunition, such as the Firearms Protocol, the Inter-American
Convention and the Protocol on the Control of Firearms, Ammunition and Other
Related Materials in the Southern African Development Community (SADC)
region. States that have already adopted national laws based on a small arms
and light weapons definition should be aware of the differences and adapt
accordingly when drafting their own national legislation using this Model Law.

(i)  “Freezing” or “seizure” shall mean temporarily prohibiting the
transfer, conversion, disposition or movement of property or temporarily
assuming custody or control of property on the basis of an order issued by
a court or other competent authority;

Commentary

Source: Convention, article 2, subparagraph (f).

(j)  “Importer” shall mean any person engaged in the business of
importing or bringing firearms, their parts and components and ammunition
into [name of State];

(k) “Ilicit manufacturing” shall mean the manufacturing or assembly
of firearms, their parts and components or ammunition:

(i) From parts and components illicitly trafficked;

(i) Without a licence or authorization from [name of licensing author-

ity]; or
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(iii)) Without marking the firearms at the time of manufacture, in
accordance with this Law;

Commentary

Source: Protocol, article 3, subparagraph (d).

(I)  “Hlicit trafficking” shall mean the import, export, acquisition,
sale, delivery, movement or transfer of firearms, their parts and components
and ammunition from or across the territory of one State to that of another
State if any one of the States concerned does not authorize the said import,
export, acquisition, sale, delivery, movement or transfer of the firearms, their
parts and components and ammunition or if the firearms are not marked in
accordance with this Law;

Commentary

Source: Protocol, article 3, subparagraph (e).

(m) “Manufacture” consists of the development, production, [reverse
engineering,] assembly and licensed production of firearms, their parts and
components and ammunition, as well as the conversion or transformation of
something [that is not a firearm] into a firearm [and the reactivation of a
deactivated firearm];

Commentary

Source: The Protocol defines “illicit manufacturing”, but not the term “manufac-
turing”. The definition in this Model Law is adapted from the definition of “manu-
facturing” included in annex | to the report of the Group of Governmental Experts
established pursuant to General Assembly resolution 54/54 V (A/CONF.192/2).
The text in square brackets does not form part of the original definition.

Under the Protocol, it is mandatory for States parties that do not recognize
deactivated firearms as “firearms” to take the necessary measures to prevent
reactivation. Therefore, the inclusion of the phrase “and the reactivation of a
deactivated firearm” is only necessary where a State has deactivation standards
in place that do not require deactivated firearms to be rendered permanently
inoperable and that contemplate the reactivation of a deactivated firearm.

(n) “Parts and components” shall mean any element or replacement
element designed specifically for a firearm and essential to its operation,
including a barrel, frame or receiver, slide or cylinder, bolt or breech block,
and any device designed or adapted to diminish the sound caused by firing
a firearm;
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Commentary

Source: Protocol, article 3, subparagraph (b).

(o) “Person” shall mean a natural or a legal person;

(p) “Reactivation” shall mean the process of restoring the ability of
a deactivated firearm to function as an operative firearm;

Commentary

The Protocol clearly stipulates that one of the principles of deactivation is that
“all essential parts of a deactivated firearm are to be rendered permanently
inoperable” such that the firearm cannot be reactivated and it is mandatory for
any States parties that do not recognize a deactivated firearm as a “firearm”
to take the necessary measures to prevent reactivation (Protocol, article 9,
subparagraph (a)). However, in countries where deactivation standards permit
the reactivation of a deactivated firearm into a functioning weapon, provision
should be made to ensure that deactivated firearms are not reactivated without
prior authorization and that the unauthorized reactivation of a firearm constitutes
“illicit manufacturing”, that is, “reactivation” constitutes “manufacture” and thus
is captured by the provisions regulating manufacturing.

(g) “Responsible person” shall mean the representative of a legal
person;

(r) “Tracing” shall mean the systematic tracking of firearms and,
where possible, their parts and components and ammunition from manu-
facturer to purchaser for the purpose of assisting competent authorities in
detecting, investigating and analysing illicit manufacturing and trafficking;

Commentary

Source: Protocol, article 3, subparagraph (f).

(s) “Transit” shall mean the conveyance through [name of State] to
another country of firearms or ammunition that have been imported.

Terms not defined in this article shall be interpreted consistently with [title
of the relevant legislation regarding the interpretation of regulatory language,
e.g. the Interpretation Act].
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Commentary

Part Two contains Model Law text on all the mandatory provisions of the Fire-
arms Protocol that States need to ensure are included in their domestic legisla-
tion. This includes chapters on preventive measures aimed at regulating the
manufacturing, marking, record-keeping and international transfer of firearms,
their parts and components and ammunition and chapters on the mandatory
penal provisions that derive from the preventive measures and the mandatory
international cooperation measures.

Section A. Preventive measures

Chapter III. Manufacturing

Commentary

This chapter addresses the requirements under the Protocol to prevent the illicit
manufacturing of firearms, their parts and components and ammunition. The
Protocol implicitly requires that manufacturers hold a licence or other authoriza-
tion to manufacture firearms and ammunition, but leaves it to States’ discretion
to require a licence or authorization for the manufacture of parts and compo-
nents. The Protocol also implicitly requires States to establish a competent
authority responsible for issuing a licence or authorization to manufacture
firearms.

The Protocol does not specify in detail the form the system of licensing of
manufacturers established by a State must take. This is left largely to the dis-
cretion of States. Annex | (Additional considerations) below provides additional
text drafters can consider for inclusion in their national legislation. Further
optional guidance is also available in the International Small Arms Control
Standards, module 03.10, “National controls over the manufacture of small arms
and light weapons”.

Article 5. Prohibition to manufacture without a licence

1. No person shall manufacture firearms or ammunition unless that
person does so:

11
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(a) Under and in accordance with a licence issued by [name of licens-

ing authority] in accordance with this Law; or

(b) As otherwise authorized by law.

Commentary
Mandatory provision
Source: Protocol, articles 5, paragraph 1 (a), and 3, subparagraph (d)(ii).

The Protocol presupposes the existence of a licensing authority or other com-
petent authority by virtue of the definition of “illicit manufacturing”, which
includes manufacturing “without a license or authorization from a competent
authority”. The establishment or existence of a competent authority responsible
for authorizing or licensing manufacturers is mandatory. In some jurisdictions
the power/authority to grant a licence to manufacture firearms is given to a
designated officer within the police force (e.g. the commissioner of police). In
other jurisdictions, the relevant ministry will be responsible. Suggestions for the
non-mandatory content of legislation or accompanying regulations detailing the
application procedure are included in annex | (article 3).

2. No person shall manufacture parts and components unless that

person does so:

(a) Under and in accordance with a licence issued by [name of licens-

ing authority] in accordance with this Law; or

(b) As otherwise authorized by law.

Commentary
Mandatory provision

Source: Protocol, articles 5, paragraph 1 (a), and 3, subparagraph (d).

The Protocol does not expressly require States to establish a system of manu-
facturing licensing or authorization (as it does for export and import (Protocol,
article 10, paragraph 1)). However, article 3, subparagraph (d), of the Protocol
effectively creates such a requirement by making the failure to have a “licence
or authorization from a competent authority of the State Party where the manu-
facture or assembly takes place” an element of the offence of “illicit manufac-
turing”. This requirement is limited to firearms and ammunition, and States
have the discretion to licence the manufacture of parts and components by
virtue of the final sentence: “Licensing and authorization of the manufacture of
parts and components shall be in accordance with domestic law.” As noted in
the Legislative Guide (paragraph 189), the effect is that countries may impose
manufacturing licences or authorizations for the making of parts and compo-
nents, but are not required to do so.
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If a State chooses to require a person to obtain a licence to manufacture
firearms and ammunition as well as parts and components, then paragraphs 1
and 2 could be amalgamated and the following alternative wording could be
adopted:

1. No person shall not manufacture firearms, their parts and compo-
nents or ammunition unless that person does so:

(a) Under and in accordance with a licence issued by [name of licens-
ing authority] in accordance with this Law, or

(b) As otherwise authorized by law.

Article 6. Licence conditions for a manufacturer’s licence

1. A manufacturer’s licence is subject to any conditions imposed on
the licence by [name of licensing authority].

2. The holder of a manufacturer’s licence shall comply with any con-
dition to which the licence is subject.

3. Without prejudice to paragraph 1 of this article, each licence is
subject to the following conditions:

(a) The licensee shall comply with the relevant marking requirements
in article 7 of this Law;

Commentary
Mandatory provision
Source: Protocol, article 8, paragraph 1 (a), obliges States to require marking

at the time of manufacture. Detailed requirements are provided in chapter IV
of this Model Law.

(b) The licensee shall comply with the relevant record-keeping
requirements in chapter V of this Law;

Commentary

Mandatory provision

Source: Protocol, article 7.

This provision obliges States to ensure the maintenance of certain information
necessary to trace illicity manufactured or trafficked firearms. Detailed require-
ments are provided in chapter V of this Model Law.
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(c) The licensee must comply with the storage requirements set out
in [accompanying schedule or regulations to this Law containing storage
requirements for manufacturers or insert the name of the law or other
regulations governing safe storage at the time of manufacture].

Commentary
Mandatory provision

Source: Protocol, article 11, subparagraph (a).

This provision requires States to take appropriate measures “to require the
security of firearms, their parts and components and ammunition at the time
of manufacture”. The Protocol does not provide details of the measures to be
taken and it is up to States to determine what measures are appropriate. It is
suggested that the security measures determined by the State should be
included in an accompanying schedule or regulations to the Law or in separate
guidelines, so they can be easily updated.

Additional, non-mandatory licence conditions are suggested in annex |
(article 7).
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Chapter IV. Marking

Commentary

Article 8 of the Protocol obliges States to require marking of firearms at the
time of manufacture, import and transfer from government to civilian stocks.
Such markings assist in the identification and tracing of firearms. The Protocol
also requires States to encourage manufacturers to develop measures against
the removal or alteration of markings. Annex | (Additional considerations) pro-
vides further suggested text that drafters can consider for inclusion in their
national legislation, including non-mandatory provisions on the marking of parts
and components and ammunition and regulatory provisions on the method of
marking.

A. Initial markings

Article 7. Marking of firearms at the time of manufacture

1. Every manufacturer of firearms shall apply an identification mark
to each firearm, at the time of manufacture, in accordance with paragraph 2
of this article.

Commentary

Mandatory provision
Source: Protocol, article 8, paragraph 1 (a).

Drafters may need to consider providing greater detail regarding what is
intended or required by the phrase “at the time of manufacture” (see the Legis-
lative Guide, paragraph 86).

The Firearms Protocol does not specify who should apply the marking at
the time of manufacture. This draft article of the Model Law imposes the obliga-
tion to mark firearms at the time of manufacture on the manufacturer. In some
countries, the State itself also applies a mark at the time of manufacture.

States choosing to implement the International Tracing Instrument or the
Programme of Action on Small Arms and Light Weapons are also required to
mark firearms at manufacture.
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Annex | (articles 23 and 26) provides optional suggested text regarding the
marking of parts and components and ammunition at the time of manufacture
that drafters can consider for inclusion in their national legislation.

2. The unique identification mark applied to every firearm manufac-
tured in [name of State] in accordance with paragraph 1 of this article shall
indicate:

(a) That [name or initials of State] is the country of manufacture;
(b) The name of the manufacturer; and

(c) The unique serial number.

Commentary
Mandatory provision

Source: Protocol, article 8, paragraph 1 (a).

The Protocol requires States to either require a unique marking on manufac-
tured firearms that provides the name of the manufacturer, the country or place
of manufacture and the serial number or else to maintain any alternative unique
user-friendly marking with simple geometric symbols in combination with a
numeric and/or alphanumeric code, permitting ready identification of the country
of manufacture. Only where the marking system predates the Protocol are
States permitted to use geometric symbols in combination with numeric and/
or alphanumeric code to mark firearms.

The International Tracing Instrument contains the same requirement (para-
graph 8 (a)) that States either require a unique marking providing the name of
the manufacturer, country of manufacture and serial number or else maintain
any alternative unique user-friendly marking with simple geometric symbols in
combination with numeric and/or alphanumeric code, permitting ready identifica-
tion of the country of manufacture.

The Programme of Action on Small Arms and Light Weapons also requires
(chapter II, paragraph 7) that the country of manufacture, the manufacturer and
the serial number be marked on each firearm at the time of manufacture.

In addition to the above considerations, the International Tracing Instrument
provides (paragraph 8 (a)) that States will “encourage” the marking of additional
information at the time of manufacture, such as the year of manufacture,
weapon type/model and calibre.

Since the Protocol requires that records of manufactured firearms are kept
for at least 10 years (see draft article 16 of this Model Law), a mark indicating
the year of manufacture is important for ensuring compliance with the record-
keeping obligation. European Community directive 2008/51/EC (amending
Council Directive 91/477/EEC on control of the acquisition and possession of
weapons) provides that the marking made at the time of manufacture should
include the year of manufacture if this is not part of the serial number (article 4,
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paragraph 2 (a)). The ECOWAS Convention (article 18, paragraph 2 (a)), the
Wassenaar Best Practice Guidelines for Exports of Small Arms and Light Weap-
ons (paragraph Il. 2) and the Organization for Security and Cooperation in
Europe (OSCE) Document on Small Arms and Light Weapons (section Il. 2 (a))
also require the year of manufacture to be indicated in the markings made at
the time of manufacture.

The Legislative Guide (paragraph 71) notes that States can take into
account additional identifying characteristics such as make, model, type and
calibre to enhance the uniqueness of the marking. Reference is also made to
the characteristics used by the International Criminal Police Organization
(INTERPOL) in its Firearms Tracing System (formerly known as IWeTS), which
include make, model, calibre, barrel length and number of shots (though this
is not appropriate or useful for all types of firearm).

Accordingly, States may consider requiring the following additional markings
to be made at the time of manufacture in addition to the above mandatory
markings listed in article 7, paragraph 2 (a)-(c), of the Model Law: the year of
manufacture, the make, the type or model and the calibre of the firearm. If the
country of import and the name of the importer are known at the time of
manufacture, this can also be marked on the firearm. Under the ECOWAS
Convention, the markings to be applied at the time of manufacture should
include “information concerning the purchaser’s identity and the country of des-
tination ... if known at the time of manufacture” (article 18, paragraph 2 (a)).

The Firearms Protocol does not indicate where or how firearms should be
marked. Nor does it specify whether the complete name of the manufacturer
should be marked or if the manufacturer's trademark is sufficient. While this
level of technical detail may not appear in a country’s principal legislation or
firearms law, it should be specified in subsidiary regulations or guidelines. Some
regional instruments, including the Nairobi Protocol and the SADC Protocol, do
specify how and where markings should be applied and States are encouraged
to refer to those instruments as well as to the forthcoming UNODC technical
guidelines and the International Small Arms Control Standards, module 05.30,
“Marking and record-keeping”, for further guidance on the technical aspects of
firearms marking.

B. Additional markings

Article 8.  Marking of firearms at the time of import

1. Every person or public service agency that imports a firearm shall
ensure that the firearm is marked in accordance with paragraph 2 of this
article within [... days] of being imported into [name of State].

Commentary

Mandatory provision

Source: Protocol, article 8, paragraph 1 (b).
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The Protocol requires that simple markings be applied to imported firearms,
but does not specify when such markings should be made. Accordingly, it is
up to States to determine when or at what stage of the import process the
markings should be made. Further optional guidance on this is available in the
International Small Arms Control Standards, module 05.30, “Marking and
record-keeping”.

Article 8, paragraph 1 (b), of the Protocol stipulates that import markings
“need not” be applied to temporary imports of firearms for verifiable lawful
purposes. This provision applies in cases where States avail themselves of the
option established in article 10, paragraph 6, to adopt simplified procedures for
the temporary import and export and the transit of firearms, their parts and
components and ammunition for verifiable lawful purposes (see chapter XVII
(Simplified procedures for temporary import, export and transit) of this Model
Law). Accordingly, States have the option to introduce a simplified regime for
certain temporary transfers and not to apply import markings to a firearm that
is imported temporarily for verifiable lawful purposes. Examples of “verifiable
lawful purposes” are provided in article 10, paragraph 6, and include hunting,
sport shooting, evaluation, exhibitions or repairs.

2. The identification mark applied to every firearm imported into [name

of State] in accordance with paragraph 1 of this article shall indicate:

(a) The country of import [name of Statel;

Commentary
Mandatory provision

Source: Protocol, article 8, paragraph 1 (b).

Paragraph 8 (b) of the International Tracing Instrument also requires a marking
on imported firearms permitting identification of the country of import.

(b) The year of import;

Commentary
Mandatory provision

Source: Protocol, article 8, paragraph 1 (b).

The Protocol requires that the year of import be indicated in the marking applied
at import only “where possible”. Paragraph 8 (b) of the International Tracing
Instrument also requires a marking on imported firearms permitting identification
of the year of import “where possible”.
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(c) Where:

(1)  The existing identification mark on the imported firearm does not
provide all of the information listed in article 7 of this Law; or

(i) The imported firearm does not bear an identification mark at all;
the information listed in article 7 of this Law.

Commentary
Mandatory provision

Source: Protocol, article 8, paragraph 1 (b).

Article 8, paragraph 1 (b), states that, if an imported firearm does not bear a
uniqgue marking, such a marking must be made at the time of manufacture.
The Legislative Guide (paragraph 74) indicates that where an imported firearm
does not already have a manufacturing mark that complies with the basic
requirements of article 8, paragraph 1 (a), such a mark must be placed on the
firearm. In other words, the unique marking to be affixed to an imported firearm
that does not already have a marking, must, as a minimum, include all the
information required at the time of manufacture.

Further optional guidance is available in the International Small Arms
Control Standards, module 05.30, “Marking and record-keeping”.

The Inter-American Convention (article VI, paragraph 1 (b)) requires appropri-
ate markings on imported firearms that permit the identification of the importer’s
name and address. In addition to the markings specified in subparagraphs (a)-(c),
as required under the Protocol, States may consider requiring the name or identity
of the importer and the year of import be marked on a firearm at import (see
article 3, paragraph 2, of the Model Legislation on the Marking and Tracing of
Firearms of the Organization of American States).

Article 9. Marking at the time of transfer from
government stocks to civilian use

1. Every public service agency that transfers a firearm from govern-
ment stocks to permanent civilian use shall ensure that the firearm is marked
in accordance with paragraph 2 of this article before the transfer takes place.

2. The identification mark applied to every firearm transferred from
government stocks to permanent civilian use in accordance with paragraph
1 of this article shall identify [name of State] as the country where the
transfer is taking place.

3.  Where a firearm to be transferred from government stocks to per-
manent civilian use does not bear an identification mark at all or the existing
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identification mark does not include all of the following information, the
firearm shall be marked with the following information:

(a) The country of manufacture;
(b) The name of the manufacturer; and

(c) The unique serial number.

Commentary
Mandatory provision
Source: Protocol, article 8, paragraph 1 (c).

The International Tracing Instrument also requires that small arms and light
weapons transferred from government stocks to permanent civilian use that are
not marked in a manner that allows tracing be marked in such a way as to
permit identification of the country from whose stocks the transfer is made.
European Council directive 2008/51/EC amending Council directive 91/477/EEC
on control of the acquisition and possession of weapons (revised article 4,
paragraph 2) also requires that Member States “ensure, at the time of transfer
of a firearm from government stocks to permanent civilian use, the appropriate
unique marking permitting identification by States of the transferring country”.

With respect to paragraph 3, there is no express requirement under the
Protocol that States must ensure that firearms transferred from government
stocks to permanent civilian use bear identification markings other than the
country of transfer. However, this may be because there is an assumption that
all firearms will have been marked at the time of manufacture or import (in
accordance with article 8, paragraph 1 (a) and (b), of the Protocol). States
should ensure that firearms to be transferred from government stocks to per-
manent civilian use are marked with the appropriate manufacture and import
markings prior to transfer (see the Legislative Guide, paragraph 88, and the
International Small Arms Control Standards, module 05.30, “Marking and
record-keeping”).

Article 10. Marking at the time of disposal other than by destruction

1. [Name of competent authority] shall ensure that every [seized or
confiscated] firearm disposed of other than by destruction in accordance with
chapter XIII of this Law is marked in accordance with paragraph 2 of this
article before the disposal takes place.

2. The identification mark applied to a firearm disposed of other than
by destruction in accordance with paragraph 1 of this article shall:

(a) Where the form of disposal is deactivation, be in accordance with
article 11 of this Law;
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(b) Include the information listed in article 7 of this Law, where a
form of disposal is used other than deactivation and:

(1) The existing identification mark on the firearm to be disposed of
does not provide all of the information listed in article 7 of this Law;
or

(i) The firearm to be disposed of does not bear any identification
mark at all.

Commentary
Mandatory provision

Source: Protocol, article 6, paragraph 2.

The Inter-American Convention requires States to apply markings to any fire-
arms confiscated or forfeited that are retained for official use (and are therefore
not destroyed or disposed of) (article VI, paragraph 1 (c)).

The Protocol does not specify the nature of the marking required for dis-
posed firearms. It simply states that disposal other than by destruction of con-
fiscated firearms may be officially authorized “provided that the firearms have
been marked” and the methods of disposal have been recorded (article 6,
paragraph 2). Presumably, the requirement is that they have a unique identifica-
tion mark containing, as a minimum, the requirements reflected in article 8,
paragraph 1 (a)—name of manufacturer, country or place of manufacture and
serial number—thus it is a reference to an existing manufacturer’'s marking, not
a requirement that a new marking be affixed, unless there is no pre-existing
identification mark.

Where the method of disposal is deactivation and a State does not recog-
nize a deactivated firearm as a “firearm” under its domestic law, States may
consider requiring that a deactivation marking be applied upon disposal as
required under article 9, subparagraph (c), of the Protocol.

[Article 11. Marking at the time of deactivation

1. Where a firearm has been deactivated in accordance with article 22
of this Law and a certificate verifying the deactivation has been issued by
[name of competent authority] in accordance with article 23 of this Law,
the person [manufacturer, dealer or gunsmith or other authorized person]
who deactivated the firearm shall [option 1: stamp a visible mark on the
deactivated firearm in accordance with paragraph 2 of this article] and/or
[option 2: ensure that the deactivated firearm is marked by [designated proof
house]] in accordance with [title of existing technical specifications or
regulations governing proof house marking].
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Commentary
Mandatory provision

Article 9, subparagraph (c), of the Protocol stipulates that verification by the
competent authority that a firearm has been deactivated is to include a certifi-
cate attesting to the deactivation of the firearm or else “a clearly visible mark
to that effect stamped on the firearm”. Good practice suggests that both a
certificate and an appropriate marking should be required. Those States which
are members of the Permanent International Commission for Firearms Testing
(CIP) may require that an appropriate mark be made by an accredited proof
house before a firearm can be classified as a “deactivated firearm”. In such
cases, option 2 may be utilized. In other States it may be sufficient for the
person carrying out the deactivation to mark the deactivated firearm appropri-
ately. In that case, option 1 may be utilized.

2. The identification mark applied to every firearm deactivated in

accordance with paragraph 1 of this article shall indicate that the firearm
has been deactivated [in accordance with article 22 of this Law].]

Commentary
Mandatory provision

Source: Protocol, article 9, subparagraph (c).

This provision states that, as part of the verification process, the competent
authority must produce a certificate or record attesting to the deactivation of
the firearm or else a clearly visible mark to that effect must be stamped on
the firearm.

Although it is not required under the Protocol, States may also consider
including the year of deactivation and the country of deactivation in the
deactivation marking.
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Chapter V. Record-keeping

Commentary

This chapter addresses the record-keeping requirements under article 7 of the
Protocol. The Protocol requires States to “ensure the maintenance” of certain
information pertaining to firearms and, where feasible, their parts and compo-
nents and ammunition. However, the Protocol does not specify whether such
records should be kept by the State itself or by persons and entities engaged
in manufacturing, importing, exporting and so on. It is up to each State to
determine whether records should be kept by the State and/or by persons and
entities engaged in firearms-related activities. Annex | (Additional considera-
tions) provides further suggested text that drafters can consider for inclusion
in their national legislation.

The following draft provisions provide two alternatives. Option 1 should be
used when the State itself has primary responsibility for maintaining records.
In this instance, the State’s obligation to keep records extends to recording
details of all firearms manufactured and all transactions involving firearms.
Option 2 should be used where persons and entities engaged in firearms-
related activities have the primary responsibility for maintaining records. In this
instance, the State’s obligation to keep records is limited to information obtained
through licensing applications and inspections.

This chapter does not contain provisions regarding keeping records relating
to state-held firearms. Although not mentioned specifically in the Protocol, a
comprehensive record-keeping system that facilitates tracing will need to include
records of state-held stocks and their movement. While such provisions would
not normally appear in national legislation on firearms, States should consider
including provisions regarding the record-keeping of state-held weapons in
defence acts or administrative guidelines and army/police manuals governing
the management of inventory. Further optional guidance on this issue may be
found in the International Small Arms Control Standards, module 05.30, “Mark-
ing and record-keeping”.

A. Records of transactions

Article 12. Information on international transactions in firearms

[Option 1: [Name of licensing authority]] [Option 2: Every licensed
importer or exporter, as appropriate,] shall keep records of all firearms
transferred under a licence granted under this Law, including:
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(a) Where the firearms are exported from [name of State]:
(i) Date of issue of the export licence or authorization;
(i) Date of expiration of the export licence or authorization;

(iii)) The country of import;

(b) Where the firearms are imported into [name of State]:
(i) Date of issue of the import licence or authorization;

(i) Date of expiration of the import licence or authorization;
(iii) The country of export;

(iv) The import markings applied in accordance with article 8 of this
Law;

(c) [Full details of the route to be taken to the final destination,
including] any transit countries and ports of entry and exit;

(d) Name of the final recipient (if different from the importer) [insert
the following as appropriate: address, country of residence, citizenship if
individual, name of responsible person or representative if commercial or
government];

(e) Quantity of firearms for export listed by classification-description;

(f)  Additional descriptive information, as applicable such as [insert
the following as desired or appropriate: serial numbers, barrel length, overall
length, action, number of shots, calibre, velocity and force, type of bullet].

Commentary
Mandatory provision

Source: Protocol, article 7, subparagraph (b).

Article 13. Information on international transactions in parts
and components and ammunition

[Option 1: [Name of licensing authority]] [Option 2: Every licensed
importer or exporter, as appropriate,] shall keep records of all parts and
components and/or ammunition transferred under a licence granted under
this Law, including:

(a) Where the parts and components and/or ammunition are exported
from [name of State]:
(i) Date of issue of the export licence or authorization;

(i) Date of expiration of the export licence or authorization;
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(iii)) The country of import;

(b) Where the parts and components and/or ammunition are imported
into [name of State]:

(i) Date of issue of the import licence or authorization;
(ii)) Date of expiration of the import licence or authorization;
(iii)) The country of export;

(c) [Full details of the route to be taken to the final destination,
including] any transit countries and ports of entry and exit;

(d) Name of the final recipient (if different from the importer) [insert
the following as appropriate: address, country of residence, citizenship if
individual, name of responsible person or representative if commercial or
government];

(e) Quantity of parts and components and/or ammunition for export
listed by classification/description;

(f)  Additional descriptive information, as applicable, such as [insert
the following as appropriate: calibre, velocity and force, type of bullet].

Commentary
Mandatory provision

Source: Protocol, article 7, subparagraph (b).

Where the items being exported are parts and components or ammunition,
States must retain this information “where appropriate and feasible” (Protocol,
article 7).

B. Records of manufacture and disposal
Article 14. Information on items manufactured

[Option I: [Name of licensing authority]] [Option 2: Every manufacturer]
shall keep records of all items manufactured under this Law, including:

(a) A description of every firearm manufactured, including:

(i)  The markings made at the time of manufacture in accordance with
article 7 of this Law;

Commentary
Mandatory provision

Source: Protocol, article 7, subparagraph (a).
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This provision requires that a record of the appropriate markings required in
article 8 of the Protocol (including markings made at the time of manufacture)
be maintained.

(i) The name/identity of the manufacturer;

(iii) The make of firearm manufactured;

(iv) The model of firearm manufactured;

(v)  The quantity/number of firearms manufactured;

(vi) The serial number of each firearm manufactured; and

(vii) The calibre of each firearm manufactured;

Commentary
Mandatory provision

Source: Protocol, article 7.

This provision requires that information in relation to firearms be kept that is
“necessary to trace and identify” firearms that are illicitly manufactured or traf-
ficked. It does not specify what information—other than markings—is or would
be considered “necessary” to trace and identify illicit weapons. The above details
identified in subparagraphs (ii)-(v) are the minimum information necessary to
identify illicit weapons, but it is up to States to decide.

The INTERPOL Firearms Tracing System uses the barrel length and
number of discharges as additional identifying characteristics and States may
also wish to consider requiring manufacturers to keep records of this informa-
tion. However, for certain types of firearm these are not always relevant or
useful. For example, the number of shots is a good identifier for firearms such
as revolvers where this is fixed at manufacture, but not for many other types
that can use detachable cartridge magazines of different capacities (see the
Legislative Guide, paragraph 125).

(b) A description of all ammunition manufactured, including:
[@) The markings applied at the time of manufacture;]

(i1)) The name/identity of the manufacturer;

(iii)) The type of ammunition manufactured;

(iv) The quantity of ammunition manufactured; and

(v) The date of manufacture, if possible;

Commentary
Mandatory provision

Source: Protocol, article 7.
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Article 7 requires that information that is “necessary to trace and identify” ammu-
nition need only be kept where this is “appropriate and feasible”. It does not
specify what information (other than markings) would be considered “necessary”
to trace and identify illicitly manufactured or trafficked ammunition, but the above
details identified in subparagraphs (ii)-(iv) are the minimum information neces-
sary to identify such illicit ammunition, but it is up to States to decide.

Subparagraph (b)(i) is only relevant where States require ammunition to
be marked (see annex | (article 26) for suggested text on “Marking of ammuni-
tion at the time of manufacture”).

(c) A description of all parts and components manufactured,
including:

[@) The markings applied at the time of manufacture;]

(i) The name/identity of the manufacturer;

(iii)) The type of parts and components manufactured;

(iv) The quantity of parts and components manufactured; and

(v) The date of manufacture, if possible.

Commentary
Mandatory provision

Source: Protocol, article 7.

This provision requires that information that is “necessary to trace and identify”
parts and components need only be kept where this is “appropriate and fea-
sible”. It does not specify what information—other than markings—is or would
be considered “necessary” to trace and identify illicitly manufactured or trafficked
parts and components, but arguably the above details identified in subpara-
graphs (ii)-(iv) are necessary to identify such parts and components.

Subparagraph (c)(i) is only relevant where States require parts and com-
ponents to be marked (see annex | (article 23) for suggested text on “Marking
of parts and components at the time of manufacture”).

Article 15. Information on firearms disposed of other than by destruction

[Name of competent authority] shall keep records of every firearm dis-
posed of in accordance with [chapter XIII of this Law], including the method
of disposal.

Commentary

Mandatory provision
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Source: Protocol, article 6, paragraph 2.

There is no requirement under the Protocol that information other than the
method of disposal be recorded with respect to firearms disposed of other
than by destruction (article 6, paragraph 2). However, article 6, paragraph 2,
also requires that firearms disposed of must be duly marked. This is reflected
in draft article 9 of this Model Law. It is logical that States would record the
details of those markings as well as other identification information pertaining
to the firearm upon disposal. Accordingly, States may consider keeping records
of the following information regarding firearms disposed of other than by
destruction:

(a) A description of every firearm that is the subject of disposal, includ-
ing make, model, calibre, name of the manufacturer, serial number and all
markings;

(b) The date of disposal;

(c) The reason for the disposal.

Depending on the jurisdiction, the obligation to record information on fire-
arms disposed of other than by destruction may appear in criminal provisions
and may be retained by the police, rather than the competent authority.

Article 16. Information on ammunition disposed of
other than by destruction

[Name of competent authority] shall keep records of all ammunition

disposed of in accordance with [chapter XIII of this Law], including the
method of disposal.

Commentary
Mandatory provision

Source: Protocol, article 6, paragraph 2.

There is no requirement under the Protocol that information other than the
method of disposal be recorded with respect to ammunition disposed of other
than by destruction (article 6, paragraph 2). However, States may wish to record
the details of any markings as well as other identification information pertaining
to the ammunition upon disposal, including:

(a) A description of the ammunition that is the subject of disposal, includ-
ing type of ammunition, lot number, name of the manufacturer and any
markings;

(b) The date of disposal;
(c¢) The reason for the disposal;
(d) The quantity of disposed ammunition.
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Article 17. Information on seized and confiscated firearms, their parts
and components and ammunition

[Name of competent authority] shall keep records of every firearm, part
or component or ammunition seized or confiscated in accordance with [chap-
ter XIII of this Law], including the following information:

(a) The date of seizure or confiscation;
(b) The reason for seizure or confiscation;

(c) The name and address of the person from whom the firearm, part
or component or ammunition was seized or confiscated;

(d) Where the item seized is a firearm, a description of every firearm
seized or confiscated, including:

(i) Make;

(i1) Model;

(iii) Calibre;

(iv) Name of the manufacturer;
(v)  Serial number; and

(vi) All markings;

(e) Where the item seized is a part or component, a description of
every part or component seized or confiscated, including:

(i) The type of part or component;
(i) Name of the manufacturer; and
(ili)) Any markings;

(f)  Where the item seized is ammunition, a description of all
ammunition seized or confiscated, including:

(i) The type of ammunition;

(i1) The lot number;

(iii) Name of the manufacturer; and
(iv) Any markings;

[(g) Other.]
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Commentary
Source: Protocol, article 6.

Article 6 of the Protocol makes explicit reference to article 12 of the Con-
vention, thus clearly indicating that this provision complements the ordinary
regime on confiscation and seizure, where judicial authorities or prosecutors
give the order to seize or confiscate and hence the recording of these pro-
cedures can only be mandatory. There is no indication under the Protocol
or the Convention of the exact nature and type of information that must be
recorded, but the above suggested drafting provides a comprehensive list
of details that would facilitate identification and tracing as required under
article 12, paragraph 2, of the Convention. In some jurisdictions regulations
regarding police administrative records and asset forfeiture may not be
included in the national firearms legislation and States may include such
provisions elsewhere.

[Article 18. Information on deactivated firearms

1. [Name of competent authority] shall keep records of all requests

for authorization to deactivate firearms made in accordance with article 21
of this Law, including the following information:

(a) Proof that the person requesting the deactivation is the [legal/

licensed] owner of the firearm;

(b) Name of the [legal/licensed] owner of the firearm;
(c) Residential address of the [legal/licensed] owner of the firearm;

(d) Details of the firearm that is the subject of the deactivation,

including:
(i) Make;
(i) Model;

(ii1)) Calibre;
(iv) Name of the manufacturer;
(v)  Serial number; and

(vi) All markings.

2. Where [name of competent authority] authorizes the deactivation

of a firearm in accordance with article 21 of this Law, [name of competent
authority] shall keep records of:

(a) The certificate issued by [name of competent authority] in accord-

ance with article 23 of this Law; or
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(b) The markings applied to the deactivated firearm in accordance
with article 11 of this Law.]

Commentary
Source: Protocol, article 9.

Article 9, subparagraph (c), requires a “certificate or record attesting to the
deactivation” to be kept as part of the verification process. If a State chooses
to mark deactivated firearms rather than keeping certificates or records of
deactivation, a record of the mark should be kept, although not explicitly
required by the Protocol. Such records could be kept as an additional safeguard
against illicit reactivation. This would assist in the tracing of firearms that have
been reactivated (see the Legislative Guide, paragraph 130).

C. Administrative requirements

Article 19. Duration of record-keeping

All records retained in accordance with this Law/section shall be main-
tained for at least [...] years from the date such information was recorded.

Commentary
Mandatory provision

Source: Protocol, article 7.

This provision requires States to ensure that records necessary to trace and
identify illicit weapons are kept “for not less than ten years”.

Drafting note

There are two points to consider here:

(a) The only information the Protocol specifically requires States to ensure
maintenance of is markings (article 7, subparagraph (a)), so there should be
a mandatory requirement to keep records of markings for at least 10 years.
However, article 7 also requires the maintenance of information “necessary to
trace and identify” firearms for 10 years. Accordingly, whatever information
States parties determine, under their national legislation, is “necessary” must
be recorded for at least 10 years;

(b) The International Tracing Instrument provides (paragraph 12 (a)) that
records pertaining to marked small arms and light weapons “be kept indefinitely”,
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but in any case manufacturing records must be kept for at least 30 years and
all other records for at least 20 years. The Programme of Action on Small Arms
and Light Weapons (chapter |l, paragraph 9) provides that records on the
manufacture of small arms and light weapons should be kept “for as long as
possible”. The OSCE Document on Small Arms and Light Weapons (section |l
(c)) and the Wassenaar Best Practice Guidelines (paragraph 2 (c)) provide that
records of manufacturers’ holdings of small arms should be maintained and
held “for as long as possible”. Given the durable nature of small arms and light
weapons, including firearms, and the importance of record-keeping to facilitate
their traceability, best practice would suggest that manufacturing records should
be kept, ideally, indefinitely.

States may consider including provisions requiring records to be kept for
longer than is required under the Protocol, as per the suggested drafting below:

Option 1

All records retained in accordance with this Law/section shall be kept

indefinitely from the date such information was recorded.

Commentary

Source: International Tracing Instrument, paragraph 12 (a).

Option 2

All manufacturing records in accordance with this Law/section shall be

kept as long as possible, and for at least thirty years, and all other records
required under this Law/section for at least twenty years from the date such
information was recorded.

Commentary

Source: The International Tracing Instrument, paragraph 12 (a); the Programme
of Action on Small Arms and Light Weapons (chapter Il, paragraph 9); the
OSCE Document on Small Arms and Light Weapons (section Il (c)); and the
Wassenaar Best Practice Guidelines (paragraph 2 (c)).
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[Chapter VI. Deactivation of firearms

Commentary

These draft provisions regarding deactivation are only necessary and relevant
if a State does not recognize a deactivated firearm as a “firearm”.

Many States allow the possession (and display) of deactivated firearms by
collectors, museums, rifle clubs and so on. Such deactivated firearms are gen-
erally subject to fewer controls. To ensure that deactivated firearms are not
transferred to illicit destinations and reactivated, the Protocol requires that any
deactivation that takes place be essentially irreversible (article 9, subpara-
graph (a)). When drafting legislation on this issue, States must consider the
circumstances in which they will permit deactivated firearms to be possessed.
Once a State has determined the circumstance where it is lawful to possess
deactivated firearms, it must regulate the manner of deactivation. (Annex Il
provides several examples of national deactivation standards.)

The Protocol requires States that do not recognize deactivated firearms as
“firearms” in their domestic law to adopt measures to prevent illicit reactivation
of deactivated firearms. While the principle of preventing reactivation is manda-
tory under the Protocol, the Protocol does not prescribe what measures should
be taken or adopted by States, but rather provides some general principles
that should be applied to such measures. These principles are mandatory.
Where States do not recognize deactivated firearms as “firearms” under their
national law (and therefore deactivated firearms fall outside the national control
measures), they should adopt the draft provisions set out in this chapter in
order to ensure consistency with the principles and objectives of the Protocol.
States should also review and adopt the provisions in draft article 11 (Marking
at the time of deactivation) (chapter IV), draft article 18 (Information on
deactivated firearms) (chapter V), and draft article 38 (lllicit deactivation)
(chapter XI) in this Model Law.

[Article 20.  Prohibition to deactivate a firearm without authorization
A person shall not deactivate a firearm unless:

(a) That person is:

(i) Licensed to manufacture firearms in accordance with chapter III
of this Law; or
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(i) Otherwise authorized to deactivate firearms by [name of compe-
tent authority]; and

(b) [Name of competent authority] has given specific [authorization/
approval] to deactivate the firearm in accordance with article 21 of this Law.]

Commentary

There is no requirement under the Protocol that deactivation of firearms be
carried out by persons who are specially skilled and authorized to do so. How-
ever, a certain amount of technical skill and familiarity with firearms is required
to permanently deactivate a firearm. Accordingly, good practice suggests that
only qualified persons, such as manufacturers and gunsmiths, should be
permitted to undertake the work.

[Article 21.  Prior authorization to deactivate a firearm

1. Any person who wishes to deactivate a firearm shall apply to [name
of competent authority] for authorization to deactivate the firearm.

2. An application to deactivate a firearm shall include the following
information:

(a) Name of the licensed owner of the firearm,;

(b) Residential address of the licensed owner of the firearm;

(c) Name of the person who will deactivate the firearm;

(d) Proof that the person who will deactivate the firearm is licensed
to manufacture firearms in accordance with chapter III of this Law or is
otherwise authorized to deactivate firearms;

(e) Details of the fircarm that is the subject of the deactivation,
including:

(1) Make;

(i1)) Model;

(i11) Calibre;

(iv) Name of the manufacturer;
(v)  Serial number; and

(vi) All markings.

3. The firearm that is the subject of the deactivation application shall
be deactivated within [...] days of the issuance of the authorization to
deactivate the firearm.]
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Commentary

There is no requirement under the Protocol that prior approval from the com-
petent authority must be sought before a firearm is deactivated. However, as
part of the process for deactivating firearms, a requirement that prior authoriza-
tion be obtained from the competent authority will help the competent authority
keep track of deactivated firearms.

[Article 22.  Method of deactivation
Any deactivation of a firearm shall:

(a) Render all essential parts of a deactivated firearm:
(1) Permanently inoperable; and

(i) Incapable of removal, replacement or modification in a manner
that would permit reactivation of the deactivated firearm;

Commentary

Source: Protocol, article 9, subparagraph (a).

One of the general principles established by the Protocol is that “all essential
parts of a deactivated firearm are to be rendered permanently inoperable and
incapable of removal, replacement or modification in a manner that would permit
the firearm to be reactivated in any way”. States must ensure that their deac-
tivation standards meet this principle. Similarly, European Community directive
2008/51/EC amending European Council directive 91/477/EEC on control of
the acquisition and possession of weapons stipulates that “firearms” do not
include objects that “have been rendered permanently unfit for use by deactiva-
tion, ensuring that all essential parts of the firearm have been rendered per-
manently inoperable and incapable of removal, replacement or a modification
that would permit the firearm to be reactivated in any way”.

(b) Be in accordance with the technical standards established [by/
under] [title of the secondary legislation, regulation or guidelines that
contain the relevant technical standards].]

Commentary

The Protocol does not establish technical standards for the deactivation of
firearms. Accordingly, it is up to States to determine which techniques must be
used to lawfully deactivate a firearm. Given that such technical specifications
may be subject to change and adjustments to keep pace with technological
advancements, it may be more appropriate to list or detail them in subsidiary
legislation or separate technical guidelines.
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[Article 23.  Verification of deactivation

A firearm shall not be classified as a deactivated firearm for the purposes
of this Law [and therefore shall not cease to be a firearm] unless and
until:

(a) A physical inspection of the firearm has been conducted by [name
of competent authority or another person authorized by the competent
authority]; and

(b) A [deactivation] certificate has been issued to the licensed owner
of the firearm by [name of competent authority] containing the following
information:

(i) Confirmation that the firearm has been rendered permanently
inoperable in accordance with article 22 of this Law;

(ii) Name of the [legal/licensed] owner of the firearm;
(iii)) Residential address of the [legal/licensed] owner of the firearm;

(iv) Details of the firearm that is the subject of the deactivation,

including:
a. Make;
b. Model;
c. Calibre;
d. Name of the manufacturer;
e. Serial number; and
f.  All markings;

(v) Name of the person carrying out the deactivation;
(vi) Address of the person carrying out the deactivation;
(vii) Date of deactivation;

(viii) Details of the method of deactivation; or

(c) The firearm has been stamped with a clearly visible mark in
accordance with article 11 of this Law.]
Commentary

Source: Protocol, article 9, subparagraphs (b) and (c).

One of the general principles established by the Protocol is that arrangements
should be made for deactivation to be verified by a competent authority to
ensure that the firearm has been rendered permanently inoperable.
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[Article 24.  Surrender of licence

Within [seven days] of receipt of the [deactivation] certificate from
[name of competent authority] in accordance with article 23, paragraph 1 (b),
of this Law, the licensed owner of the firearm shall surrender the licence to
[name of licensing authority], which shall cause the licence to be cancelled
and destroyed.]

Commentary

If a firearm is deactivated, the licence to own that firearm should be cancelled
and a record of that cancellation should be retained.
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Chapter VII. Import, export and transit of firearms,
their parts and components and ammunition

Commentary

Article 10, paragraph 1, of the Protocol requires States to establish or maintain
an effective system of licensing or authorization to control the import and export
of firearms, their parts and components and ammunition. The Protocol also
requires that States take measures on international transit of firearms, their
parts and components and ammunition. Such a system must ensure that such
items are not exported to or through countries that have not authorized the
transfer (article 10, paragraphs 2 and 4) and that the content of the documents
used for legal import and export is sufficient to support the offence of trafficking
(article 10, paragraph 3). States must also take measures to enhance account-
ability and security associated with their import and export system (article 10,
paragraph 5).

The Protocol does not specify in detail the form the system of licensing of
import and export or the measures on international transit a State must take.
This is left largely to the discretion of States (further optional guidance on this
is available in the International Small Arms Control Standards, module 03.20,
“National controls over the international transfer of small arms and light weap-
ons”). In addition to ensuring that legislation incorporates all the mandatory
provisions of the Protocol, States may have existing obligations under other
multilateral, regional and subregional agreements that have application to the
international import, export or transit of firearms, their parts and components
and ammunition (drafters may wish to refer to the related instruments listed in
annex ll). States should choose the provisions of the Model Law that comple-
ment their existing legislation and obligations and reflect the appropriate level
of control required by their State. Annex | (Additional considerations) provides
further suggested text that drafters can also consider for inclusion in their
national legislation.

Licensing [authorization] of import, export and transit of firearms, their
parts and components and ammunition

Article 25. Prohibition of import, export and transit of firearms, their
parts and components and ammunition without a licence [authorization]

1. No person may import into or export from [name of State] any fire-
arms and/or their parts and components and/or ammunition without [the prior
receipt in writing of an import or export licence] [the prior written authoriza-
tion] issued in accordance with this Law by [name of licensing authority].



Part Two. Mandatory provisions 39

2. No person may carry in transit through [name of State] any fire-
arms, their parts and components or ammunition without an in-transit
[licence] [authorization] issued in accordance with this Law by [name of
licensing authority].

Commentary
Mandatory provision

Source: Protocol, article 10, paragraph 1.

Article 10, paragraph 1, contains the basic requirement to establish measures
that control transactions or transfers that involve import, export or transit. It
requires States to establish or maintain an effective system of export and import
licensing or authorization.

Where import and export control regimes already exist, legislation may need
to be revised to include the need for a licence to importers and exporters of
firearms, their parts and components and ammunition and to any specific
requirements of the Protocol that are not already covered. The Protocol does
not specifically require that transit activity be licensed. However, “measures”
must be taken on international transit of firearms, their parts and components
and ammunition and that, in accordance with article 10, paragraph 2 (b), transit
States have given notice in writing that they have no objection to the transit. It
is at the discretion of States to choose the appropriate system of licensing for
import and export and measures for international transit. Model Law article 25,
paragraph 2, is appropriate where a State chooses to license transit activities.

What constitutes “import” and “export” should generally be consistent with
existing national law and international standards.

The Protocol presupposes the existence of a licensing authority by virtue
of article 10, paragraphs 1 and 2. Though not an explicit requirement in the
Protocol, in order for States to fulfil the requirement to establish or maintain
an effective system of export and import licensing or authorization (article 10,
paragraph 1) and the other mandatory requirements under article 10, legislative
measures (where they do not already exist) will be necessary to ensure that
officials have the necessary authority to consider and issue or refuse import,
export and transit licences. This may be done by creating new offices or by
amending legislation to expand the role of existing officials (see the Legislative
Guide, paragraph 100).

Article 26. Verified or validated documents

Before it issues an import, export or transit licence [authorization],
[name of licensing authority] may require the applicant to provide original
or certified copies of the documentation submitted in support of their
application.



40 Model Law on Firearms, Their Parts and Components and Ammunition

Commentary
Mandatory provision

Source: Protocol, article 10, paragraph 5.

The Protocol requires States to take measures, within available means, to
ensure that licensing or authorization procedures are secure and that the
authenticity of licensing or authorization documents can be verified. The meas-
ures are not specified. This provision is suggested as one option for States to
meet this mandatory obligation.

Article 27. Application for an export licence [authorization]

1. The applicant shall apply for a licence [authorization] for an export
of firearms and/or their parts and components and/or ammunition in the
prescribed form and manner to [name of licensing authority].

2. No export licence shall be granted without:

(a) A copy of the import licence [authorization]. The licence [authori-
zation] must state the country of issuance, date of issuance and expiration,
identification of the authorizing agency, the final recipient and a description
and the quantity of the firearms and/or their parts and components and/or
ammunition, or a copy of documentation demonstrating that an application
for an import licence [authorization] has or will be made; and

(b) Copies of in-transit licences [authorizations] (as applicable).

Commentary
Mandatory provision

Source: Protocol, article 10, paragraphs 2 (a) and (b) and 3.

The Protocol requires that licences or authorizations be issued for exports of
firearms, their parts and components and ammunition. Before an export licence
or authorization is issued, the importing State must have issued import licences
or authorizations and any transit States must have given notice in writing, prior
to the shipment, that they have no objection to the transit.

These provisions create a reciprocal system requiring States to provide
authorizations to one another before permitting shipments of firearms to leave,
arrive in or transit across their territory, enhancing the ability of law enforcement
to track the legal movement of shipments to prevent theft and diversion. It is left
to implementing States to determine whether it will be the State or the exporter
who will be responsible for acquiring the required authorizations from the importer
and transit States or if it will be a combination of the two, that is, the exporter
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obtains the authorization from the importer (via the importer) and the exporting
State contacts the transit country to confirm that it has no objection to the
transaction (see the Legislative Guide, paragraph 102). In this Model Law provi-
sion, the exporter is responsible for acquiring the required authorizations.

In practice, it may be that, at the time of applying for an export licence,
the exporter is unable to provide the transit authorization. The exporter may
also not be able to supply a copy of the import licence or authorization because:
(a) it is not available at the time of application; or (b) the transaction is with a
Government that would not itself issue an import licence or authorization if the
goods in question were for its own use. In order still to maintain compliance
with this mandatory provision of the Protocol, drafters may consider the sug-
gested text for a “conditional export licence” provision in annex | (article 53).

An application process serves as the basic obligation to provide necessary
information about the transaction. The form and manner of issuance and the
information required on an export licence or authorization application form is
discretionary. It is for the State to decide on the content and the degree of
detail necessary for its legislative or regulatory framework. Other than the
in-transit authorization (where applicable) and a copy of the import licence or
authorization document, the content of these application procedures are
optional. Suggestions for the content of legislation or accompanying regulations
detailing the application procedure are included in annex | (article 51).

Article 28. Application for an import licence [authorization]

The applicant shall apply for a licence [authorization] for an import of
firearms and/or their parts and components and/or ammunition in the
prescribed form and manner to [name of licensing authority].

Commentary
Mandatory provision

Source: Protocol, article 10, paragraphs 1-3.

The Protocol requires that licences or authorizations be issued for imports of
firearms, their parts and components and ammunition before the issuing of the
relevant export authorization. With regard to import, article 10 of the Protocol—
beside the generic reference to the establishment of an effective system for
import, export and transit (paragraph 1)—provides that those States which are
in the process of issuing the export licence or authorization must verify that
an import authorization has been issued (paragraph 2). However, the form and
manner of issuance and the information required on an import licence or
authorization application form are not specified. It is at the discretion of the
State to decide on the content and the degree of detail necessary for its legi-
slative or regulatory framework. Suggestions for the content of legislation or
accompanying regulations detailing the application procedure are provided in
annex | (article 52).
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Article 29.  Particulars of an export or import licence [authorization]

1. Any import or export licence issued by [name of licensing author-
ity] and accompanying documentation shall, at a minimum, include:

(a) Place and date of issuance of the licence [authorization];

(b) Expiry date of the licence [authorization];

(c) Country of import and country of export;

(d) Name and physical address of the final consignee or end-user;

(e) Description and quantity of the firearms, their parts and compo-
nents and ammunition to be transferred under licence, including [insert the
following as desired or appropriate: serial numbers, barrel length, overall
length, action, number of shots, calibre, velocity and force, type of bullet,
value of the items];

(f)  Where applicable, the countries of transit.

2. [Name of licensing authority] shall provide the information con-
tained in an import licence to any transit States in advance of the shipment.

Commentary
Mandatory provision

Source: Protocol, article 10, paragraph 3.

This is the minimum mandatory information required by the Protocol that must
appear together on a licence and the accompanying documentation. In addition,
where a State chooses to establish a system for regulating the activities of
those who engage in brokering, pursuant to article 15, paragraph 1 (c), of the
Protocol, that State could require disclosure on import and export licences or
authorizations or accompanying documents of the names and locations of
brokers involved in the transaction.

In addition to this minimum information as required by the Protocol, States
may also choose to require additional information on the licence. These are
suggested provisions where it is left to the discretion of the State party to
decide the degree of detail to be contained in the import/export licence or
authorization and are not required by the Protocol. Some examples of additional
information a State might require are:

* Name and physical address of the applicant and all other parties involved
in the transaction and details of their registration or authorization
* Any conditions imposed on the licence

e Details of the transport route, including countries of transit, trans-shipment
and ports of entry or exit (where applicable and if available)
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Article 30. Delivery verification

[Name of licensing authority] may request the [exporter]| [importing
State] to provide confirmation from the country of import of the receipt of
the dispatched shipment of firearms, their parts and components and/or
ammunition.

Commentary
Mandatory provision

Source: Protocol, article 10, paragraph 4.

The Protocol creates a prerogative on the part of the exporting State to request
delivery verification of a dispatched shipment of firearms, their parts and com-
ponents or ammunition from the importing State. A State could choose to
require a delivery verification certificate as standard practice or reserve the
right to verify deliveries on specific exports, in which case this could be speci-
fied as a licence condition on the particular export licence. Such an obligation
would generally be undertaken by the exporter as the entity required to provide
proof of delivery of the dispatched items, though the importing State could also
be requested to produce proof of delivery. States may require production of
original documentation or certified copies of original documentation. Drafters
can consult annex | (article 62) for further text supplementing this provision.
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Section B. Penal and provisional provisions

Commentary
Mandatory offences

Article 5 of the Firearms Protocol establishes a series of mandatory offences
relating to the illicit manufacturing of and trafficking in firearms, their parts and
components and ammunition and tampering with markings on firearms. The
Protocol requires the criminalization of three groups of central offences:

(a) Mlicit manufacturing:
(i)  Any manufacturing or assembly of firearms without marking;

(i) Any manufacturing or assembly from illicit (trafficked) parts and
components; and

(iii)  Any manufacturing or assembly without legal permit or authorization;
(b) lliicit trafficking:
(i)  Any transnational transfer without legal authorization; and

(i) Any transnational transfer if firearms are not marked;

(c) Removing or altering serial numbers of other markings.

A further group of offences is established in article 5, paragraph 1 (c), of
the Protocol, which criminalizes a list of activities that render the markings on
a firearm unintelligible or inaccurate, making it impossible to uniquely identify
the firearm or trace it against past records created using the original marking.
Drafters should draft these provisions in accordance with their domestic criminal
law tradition, ensuring that the content of each offence is complete and that
the language used will be interpreted by domestic courts and other competent
authorities in a manner consistent with the Protocol.

Suggestions for optional firearms-related offences a State can also consider
for inclusion in their national legislation are included in annex | (articles 64-72).

Non-inclusion of “transnationality” and “organized criminal group”
in domestic offences

Article 1 of the Firearms Protocol states that the Protocol should be interpreted
together with the United Nations Convention against Transnational Organized
Crime. Article 4 of the Protocol limits its applicability to the prevention, inves-
tigation and prosecution of offences that are transnational in nature and involve
an organized criminal group, except as otherwise stated.
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However, as the Legislative Guide explains, national legislators should not
incorporate the transnational element and the involvement of an organized
criminal group in the definition of the specific mandatory offences included in
article 5 of the Protocol. Although the Convention and the Protocol require
national legislators to establish some degree of transnationality, this does not
mean that national laws on firearms should be limited to that requirement, and
national prosecutors must not be obliged to obtain evidence of transnationality
or of the involvement of an organized criminal group in order to obtain convic-
tion for any of the offences contained in the law (for further details, see the
Legislative Guide, paragraph 21). Offences established in accordance with the
Protocol should apply regardless of whether the offence was committed by an
individual or was committed by individuals associated with an organized criminal
group, and regardless of whether this can be established.

Mens rea

All of the criminalization requirements of the Convention and the Protocol require
that the conduct of each offence must be criminalized if committed intentionally.
However, article 34, paragraph 3, of the Convention expressly allows States to
adopt “more strict or severe” measures than those provided for by the Conven-
tion. Given the varying degrees and definitions of mens rea in national jurisdic-
tions, this Model Law has left it open for drafters to decide whether to include
and specify the level of intent required for each article in accordance with their
legal system and national practice. Drafters should also note that the element
of intention refers only to the conduct or action that constitutes each criminal
offence and should not be taken as a requirement to excuse cases in particular
where persons may have been ignorant or unaware of the law that constituted
the offence (see the Legislative Guide, paragraph 174 (d)).

Sanctions

As noted in the Legislative Guide (paragraph 173), each of the offence provi-
sions in the Protocol must be established as offences in criminal law. This
principle applies unless the accused is a legal person, in which case the offence
may be a criminal, civil or administrative offence. It is up to States to determine
the appropriate sanction depending on their existing national sanctions regime.
However, sanctions adopted in domestic law for the offences must take into
account and should be proportionate to the gravity of the offences (Convention,
article 11, paragraph 1).

Penalties for offences, including “serious” crimes under domestic law, are
left to the discretion of national drafters, though, to have the Convention applied
to such offences, the sanction must be for a maximum penalty of at least four
years’ deprivation of liberty. This requirement is general and applies to both
natural persons and legal entities. Further, the general system of aggravating
or mitigating circumstances existing within a State’s national legislation would
be applicable to the offences provided for under the Model Law. Given the
range of sanctioning practices within national jurisdictions, the Model Law
leaves it to the discretion of the State to decide the appropriate form and level
of sanction, in line with existing national practice.
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Liability of legal persons

Article 10, paragraph 4, of the Convention sets out additional provisions regard-
ing legal entities, requiring that legal persons held liable for “serious” crimes
be subject to effective, proportionate and dissuasive criminal or non-criminal
sanctions (civil or administrative), including monetary sanctions. Such sanctions
could include, for example, dissolution, disqualification from participation in
public procurement, publicizing the decision or freezing of assets.

Convention criminal offences and penal provisions

The Protocol must be read in conjunction with its parent Convention. The
provisions of the Convention apply, mutatis mutandis, to the Protocol (Proto-
col, article 1, paragraphs 2 and 3) and offences established pursuant to the
Protocol are to be considered offences established under the Convention.
This means that States must also criminalize the Convention offences of
participation in an organized criminal group (Convention, article 5), laundering
of proceeds of crime (Convention, article 6), corruption (Convention, article
8) and obstruction of justice (Convention, article 23) and apply them to fire-
arms-related offences. This also requires States to take a number of measures
into consideration with respect to the offences established by the Protocol.
These are set out in article 11 of the Convention and include, for example,
conditions for release for people accused of Protocol offences, general condi-
tions for parole or early release, and statute of limitations (see the Legislative
Guide, paragraph 173). These obligations form part of the requirements of
the Convention and as such are not specifically mentioned for inclusion in a
firearms law.

Article 5 of the Convention requires a State to criminalize participation in
an organized criminal group (paragraph 1 (a)) and to criminalize organizing,
directing, aiding, abetting, facilitating or counselling the commission of a seri-
ous crime involving an organized criminal group (paragraph 1 (b)). Article 6,
paragraph 2 (b), of the Convention also requires a State to include as predicate
offences all serious crimes as defined in article 2 of the Convention (an offence
punishable by a maximum deprivation of liberty of at least four years) and the
offences relating to criminalization of participation in an organized criminal
group (article 5), corruption (article 8) and obstruction of justice (article 23).
These provisions can be of relevance to the investigation and prosecution of
offences established under the Protocol where the offence involves an organ-
ized criminal group. The present Model Law does not propose model provisions
for these.

Mutual legal assistance

Article 18 of the Convention requires States to afford each other the greatest
possible assistance in investigations, prosecutions and judicial proceedings for
Convention and Protocol offences. Article 18 provides a detailed set of provi-
sions on mutual legal assistance that States should incorporate in their domes-
tic legislation and practice (see the Legislative Guide for the Implementation
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of the United Nations Convention against Transnational Organized Crime,’
paragraphs 450-499).

Investigation and prosecution

Matters related to investigation and prosecution are contained in the Convention
and relevant provisions include, for example, those related to joint investigations
(article 19), special investigative techniques (article 20), the cooperation of an
accused person who provides substantial cooperation in the investigation and
prosecution of an offence covered by the Convention (article 26, paragraphs 2
and 3), and law enforcement cooperation (article 27). Article 24 of the Conven-
tion requires a State to take “appropriate” measures within its means to provide
effective protection from potential retaliation or intimidation for witnesses (and
where appropriate relatives and other persons close to them) in criminal pro-
ceedings who give testimony concerning offences covered by the Convention.

States may already have a broad range of provisions aimed at facilitating
the investigation and prosecution of criminal offences. In such cases, States
may want to review them in the light of the present Model Law, so as to ensure
that they also cover the offences of illicit manufacturing of and trafficking in
firearms, their parts and components and ammunition. However, given the
intrusive nature of some of those provisions, some States have constitutional
constraints in introducing these measures. In some other jurisdictions, these
measures are only permitted with regard to clearly specified crimes considered
to be of particularly serious nature and justifying an exception to the ordinary
investigations, procedures and techniques (for example, international drug traf-
ficking offences, financing of terrorism and transnational organized crime).
Drafters should take into account the particular constitutional and legal frame-
work when considering the use and application of such measures.

"'United Nations publication, Sales No. E.05.V.2, part one.
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Chapter VIII. Criminal offences: illicit manufacturing

Commentary

This chapter contains the three mandatory criminal offences related to illicit
manufacturing of firearms, their parts and components and ammunition as
required by article 5 of the Protocol. Those offences are:

(a) Any manufacturing or assembly of firearms without marking;

(b) Any manufacturing or assembly from illicit (trafficked) parts and com-
ponents; and

(c¢) Any manufacturing or assembly without legal permit or authorization.

The purposes of the offences are to ensure that the basic import, export
and tracing requirements of the Protocol are not circumvented by manufacturing
all of the parts and components of a firearm and carrying out exports before
assembly into the finished product; that manufacturing of firearms will not take
place covertly, without the authorization of a competent authority; and that the
manufacturing process includes markings sufficient for tracing.

Article 31. lllicit manufacturing of firearms

1. Every person who [specify level of intent, as appropriate] manu-
factures or assembles firearms:

(a) Using parts and components that have been illicitly trafficked; or

(b) Without a licence [authorization] obtained in accordance with
chapter III of this Law; or

(c) Without marking the fircarms at the time of manufacture, in
accordance with article 7 of this Law;

commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].
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Commentary
Mandatory provision

Source: Protocol, article 5, paragraph 1 (a).

Article 3, subparagraph (d), of the Protocol defines “illicit manufacturing” as
the manufacturing or assembly of firearms, their parts and components or
ammunition:

“(iy From parts and components illicitly trafficked;

“(il)  Without a licence or authorization from a competent authority of the
State Party where the manufacture or assembly takes place; or

“(iii) Without marking the firearms at the time of manufacture.”

This draft article contains three different offences. The first is to ensure that
the basic import, export and tracing requirements of the Protocol are not cir-
cumvented by manufacturing all of the parts and components of a firearm and
carrying out exports before assembly into the finished product; the second
offence ensures that manufacturing of firearms will not take place covertly, without
the authorization of a competent authority; and the third offence aims to ensure
that the manufacturing process includes markings sufficient for tracing (see the
Legislative Guide for the Implementation of the Protocol, paragraph 181).

Article 32. Illicit manufacturing of parts and components

1. Every person who [specify level of intent, as appropriate] manu-
factures or assembles parts and components:

(a) That have been illicitly trafficked; or

(b) Without a licence [authorization] obtained in accordance with
chapter III of this Law;

commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary

Mandatory provision

Source: Protocol, article 5, paragraph 1 (a).
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The definition of “illicit manufacturing” in article 3, subparagraph (d), of the
Protocol only makes reference to the absence of marking of firearms as an
element of illicit manufacturing and, as noted in chapter IV (Marking) of this
Model Law, the Protocol does not require the marking of parts and components.
However, if a State chooses to require manufacturers to mark parts and com-
ponents at the time of manufacture, the following should be included as a
component (subparagraph (c)) of the crime of illicit manufacturing of parts and
components:

(c) Without marking the parts and components at the time of manu-
facture, in accordance with [annex I, article 23 (Marking of parts and
components at the time of manufacture)] of this Law.

Article 33. lllicit manufacturing of ammunition

1. Every person who [specify level of intent, as appropriate] manu-
factures or assembles ammunition:

(a) Using parts and components that have been illicitly trafficked; or

(b) Without a licence [authorization] obtained in accordance with
chapter III of this Law;

commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary
Mandatory provision
Source: Protocol, article 5, paragraph 1 (a).

Article 5, paragraph 1 (a), requires States to establish illicit manufacturing of
ammunition as a criminal offence. The definition of ‘illicit manufacturing” in
article 3, subparagraph (d), of the Protocol only makes reference to the absence
of marking of firearms as an element of illicit manufacturing and, as noted in
chapter IV (Marking) of this Model Law, the Protocol does not require the
marking of ammunition. However, if a State chooses to require manufacturers
to mark ammunition at the time of manufacture, the following should be included
as a component (subparagraph (c)) of the crime of illicit manufacturing of
ammunition:

(c) Without marking the ammunition at the time of manufacture, in
accordance with [annex I, article 26 (Marking of ammunition at the time of
manufacture)] of this Law.
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Chapter IX. Criminal offences: illicit trafficking

Commentary

lllicit trafficking is one of the “central” offences established by the Protocol.
Article 3, subparagraph (e), of the Protocol establishes two specific mandatory
criminal offences in relation to illicit trafficking: (a) any transnational transfer of
firearms, their parts and components and ammunition without legal authoriza-
tion; and (b) any transnational transfer if the firearms are not marked in accord-
ance with article 8 of the Protocol.

Article 34. Transnational transfers without legal authorization

1. Every person who [specify level of intent, as appropriate] imports,
exports or otherwise acquires, sells, delivers, moves or transfers any firearm
or its parts and components or ammunition from or across the territory of
[name of State] to another State without legal authorization [a licence] issued
in accordance with [name of this Law] commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary

Mandatory provision

Source: Protocol, article 5, paragraph 1 (b).

This provision incorporates the definition of “illicit trafficking” in the Protocol,
article 3, subparagraph (e).

Article 35. Transnational transfers of
unmarked/improperly marked firearms

1. Every person who [specify level of intent, as appropriate] imports,
exports or otherwise acquires, sells, delivers, moves or transfers any firearm
from or across the territory of [name of State] to another State that have
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not been marked at the time of manufacture, at the time of import or at the
time of transfer from government stocks to civilian use in accordance with
chapter IV of this Law commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary
Mandatory provision

Source: Protocol, article 3, subparagraph (e).

Article 3, subparagraph (e), of the Protocol states that illicit trafficking also
includes the import, export, acquisition, sale, delivery, movement or transfer of
firearms not marked in accordance with article 8 of the Protocol. Article 8
requires marking in three instances: at the time of manufacture, at the time of
import and at the time of transfer from government stocks to civilian use. Arti-
cle 8 only mandates the marking of firearms and this is reflected in the wording
of this provision. Those States which legislate beyond the mandatory require-
ments of the Protocol and require some form of marking for parts, components
or ammunition should ensure a corresponding expansion of this provision.
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Chapter X. Criminal offences: marking

Commentary

This chapter contains two mandatory criminal offences related to marking of
firearms as required by article 5 of the Protocol. The offences are:

(a) Falsifying firearm markings at the time of manufacture, import or trans-
fer from government stocks to permanent civilian use; and

(b) Obliterating, removing or altering firearm markings.

The purpose of these offences is to ensure that the markings applied to all
firearms are and remain true and correct in order to facilitate accurate tracing.

Article 36. False markings

1.  Every person who [specify level of intent, as appropriate]:

(a) Marks a complete fircarm, or a firearm that is complete yet
unassembled, with false markings at the time of manufacture;

(b) Marks imported firearms with false markings; or
(c) Marks a firearm with false markings at the time of transfer from
government stocks to permanent civilian use under chapter IV of this Law;

commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary

Mandatory provision

Source: Protocol, article 5, paragraph 1 (c).

The Protocol requires States to criminalize the falsification of marking(s) on
firearms required by article 8 of the Protocol (markings at the time of manu-

facture, import and transfer from government stocks to permanent civilian use).
The Protocol only requires States to establish the falsification of markings as
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a criminal offence when such falsification is intentional (i.e. there is an intention
on the part of the person marking the firearm to provide deceptive or mislead-
ing information as to the origins or life cycle of the weapon). Drafters may
choose to include different (i.e. less stringent or purely administrative) penalties
where a person applies false markings negligently as opposed to intentionally
or where accidental errors occur during the marking process that are of a non-
material nature.

With respect to the falsification of markings applied at the time of transfer
from government stocks to permanent civilian use, drafters should be aware
that “civilian use” is a broad category that covers all groups and actors that
are not State controlled or owned, including private security companies and
sports clubs.

The Protocol does not require States to establish as criminal offences the
falsification of markings applied to firearms other than in the circumstances
described above (at the time of manufacture, import and transfer from govern-
ment stocks to permanent civilian use). However, States could consider estab-
lishing as criminal offences the falsification of other markings required under
chapter IV of this Model Law.

Drafters should note that the offence of failing to mark firearms at the time
of manufacture in accordance with article 7 of this Model Law (as required
under articles 3, subparagraph (d), and 5, paragraph 1 (a), of the Protocol), is
already established under article 31, paragraph 1 (c), of this Model Law (as
part of illicit manufacturing) and so it is not necessary to establish the failure
to mark firearms at the time of manufacture as a separate offence.

The Protocol does not require States to establish as criminal offences
failure to mark firearms under other circumstances (such as on import or upon
transfer from government stocks to permanent civilian use). However, States
are required to ensure firearms that are marked at the time of disposal other
than by destruction (under Protocol article 6, paragraph 2) and, in some
instances, upon deactivation (under Protocol article 9). In order to ensure adher-
ence to and the enforceability of these requirements, States should consider
establishing appropriate offences and penalties associated with a failure to mark
weapons properly or at all at the time of disposal other than by destruction, or
deactivation. Where States also require proof marks and the marking of weap-
ons acquired by state agencies under chapter IV of this Model Law, offences
and sanctions for non-compliance with these obligations should also be estab-
lished. There is no requirement that criminal offences and penalties be estab-
lished in these circumstances and States may impose administrative penalties
and sanctions as appropriate.

Article 37. Removal and alteration of firearm markings

Every person who [specify level of intent, as appropriate] obliterates,

removes or alters a marking on a firearm as required under articles 7, 8, 9
[and 10 or 11] of this Law commits an offence.
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Commentary
Mandatory provision

Source: Protocol, article 5, paragraph 1 (c).

Strictly speaking, the Protocol only requires States parties to criminalize the
obliteration, removal or alteration of those markings required by article 8 of the
Protocol (marking at the time of manufacture, import and transfer from govern-
ment stocks to permanent civilian use). The text in square brackets reflects this
limitation. Should drafters wish to expand the scope of this provision and crimi-
nalize the removal of any marking, the square bracketed text should be removed.

Additionally, drafters may wish to allow for the removal or alteration of
markings in certain circumstances (as opposed to having an absolute prohibi-
tion on the removal or alteration of markings as reflected in the above drafting).
The Protocol implicitly contemplates there may be circumstances where the
obliteration, removal or alteration of the marking on a firearm may be permitted
by virtue of the requirement to establish as a criminal offence “illicitly” obliterat-
ing, removing or altering the marking on a firearm (article 5, paragraph 1 (c)).
However, the Protocol does not specify the circumstances when such oblitera-
tion, removal or alteration would be permitted and it is up to States to make
provision for the legal alteration of markings if they wish, while bearing in mind
the need to ensure that the firearm can still be traced (see the Legislative
Guide, paragraphs 223-226).

Situations where the removal or alteration of markings may be permitted
could include: (a) a public agent acting in the course of his or her duties; or
(b) a person, such as a gunsmith or manufacturer, who has obtained authoriza-
tion from the competent authority to obliterate, remove or alter a marking on
a firearm. In such cases, drafters should include a process for obtaining authori-
zation to remove or alter the marking on a firearm and should ensure that the
method of re-marking still permits the firearm to be traced.
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[Chapter XI. Criminal offences: offences specific to
deactivated firearms

Commentary

The application of the following provisions will depend on whether a State has
deactivation standards in place that require a firearm to be rendered perma-
nently inoperable (as is consistent with the general principles of deactivation
stipulated by the Protocol, article 9, subparagraph (a)) and thus incapable of
reactivation or conversion into a firearm (and effectively destroyed); or whether
it has deactivation standards in place that do not require the firearm to be
rendered permanently inoperable, but which contemplate reactivation of the
deactivated firearm or conversion into a functioning firearm. Although the latter
form of deactivation is not consistent with the general principles of deactivation
stipulated by the Protocol, it is acknowledged that, in practice, some States do
have deactivation standards that contemplate reactivation of the firearm. As
noted in the commentary following the definition of “Manufacture” (draft article 4,
subparagraph (m), of this Model Law), where a State has deactivation standards
in place that do not require deactivated firearms to be rendered permanently
inoperable, but which contemplate the reactivation of a deactivated firearm, the
term “manufacture” should be defined to include “reactivation” so that the provi-
sions of chapter Ill would apply to any reactivation of a firearm and any
unauthorized reactivation would constitute “illicit manufacturing” in accordance
with draft article 31 of this Model Law.

[Article 38. lllicit deactivation

1.  Every person who deactivates a firearm:

[(a) In contravention of article 20 of this Law;]

[(b) Without obtaining the prior authorization of the [name of compe-

tent authority] in accordance with article 21 of this Law;]

(c) Without obtaining a deactivation certificate in accordance with

article 23 of this Law;

commits an offence.

2. A person guilty of an offence under paragraph 1 of this article

shall be liable to [imprisonment for ...] and/or [a fine of/up to ...] [a regula-
tory sanction].]]
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Commentary

The aim of this provision is to ensure that deactivation is effective according
to a State’s deactivation standards. The Protocol does not require States to
criminalize deactivation; however, it does require arrangements to be made for
deactivation measures to be verified by a competent authority to confirm that
the firearm has been rendered permanently inoperable (Protocol, article 9,
subparagraph (c)). In order to encourage the verification of deactivation in all
cases so as to enable the State to keep track of deactivated firearms, penalties
should be imposed for failure to ensure that the competent authority verifies
the deactivation. States could also consider establishing offences that penalize
manufacturers and other persons authorized to deactivate firearms who fail to
deactivate firearms in such a way that they are rendered permanently
inoperable.
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Chapter XII. Criminal provisions: ancillary offences

Commentary

Article 5, paragraph 2, requires States to adopt such legislative and other
measures to establish as criminal offences attempting to commit, participating
as an accomplice and organizing, directing, aiding, abetting, facilitating or coun-
selling the commission of the offences established in the Protocol.

These provisions are not specific to illicit manufacturing or trafficking and
only need to be included if not already covered by general provisions in the
national criminal code or law that are applicable to all crimes.

Article 39. Attempts

1. Every person who attempts to commit an offence under chapters VIII,
IX, X [or XI] of this Law commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary
Mandatory provision

Source: Protocol, article 5, paragraph 2 (a).

The obligation to criminalize attempts in article 5, paragraph 2 (a), of the Pro-
tocol is “subject to the basic concepts” of the legal system. As noted in the
interpretative notes to the Protocol (A/55/383/Add.3, paragraph 6):

“References to attempting to commit the offences established under domes-
tic law in accordance with [article 5, paragraph 2,] of the Protocol are
understood in some countries to include both acts perpetrated in prepara-
tion for a criminal offence and those carried out in an unsuccessful attempt
to commit the offence, where those acts are also punishable under domes-
tic law.”

In some legal systems, attempts are punished with the same penalty as
the completed offence. In other systems, attempts are subject to a lower penalty.
This provision need only be included if it is not already included in the national
criminal code or law.
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Article 40. Participating as an accomplice

1. Every person who participates as an accomplice to an offence under
chapters VIII, IX, X [or XI] of this Law commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary
Mandatory provision

Source: Protocol, article 5, paragraph 2 (a).

Article 5, paragraph 2 (a), requires criminalization of participating as an accom-
plice in illicit manufacturing of and trafficking in firearms, their parts and com-
ponents and ammunition, and falsifying or illiciting obliterating, removing or
altering the marking(s) on firearms as required by article 8 of the Protocol. This
provision is “subject to the basic concepts” of the legal system. This provision
need only be included if it is not already included in the national criminal code
or law.

Article 41. Organizing, directing, aiding,
abetting, facilitating or counselling

1. Every person who organizes, directs, aids, abets, facilitates or coun-
sels another person or persons to commit an offence under chapters VIII,
IX, X [or XI] of this Law commits an offence.

2. A person guilty of an offence under paragraph 1 of this article
shall upon conviction be subject to [imprisonment for ...] and/or [a fine of/
up to ...] [a fine of the ... category].

Commentary

Mandatory provision

Source: Protocol, article 5, paragraph 2 (b).

This provision need only be included if it is not already included in the national
criminal code or law.
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Chapter XIII. Seizure, confiscation and disposal

Commentary

This chapter addresses the requirements of article 6 of the Protocol relating to
the confiscation, seizure and disposal of firearms, their parts and components
and ammunition that are or are believed to be illicitly manufactured or trafficked.

Article 6 of the Protocol must be read and interpreted together with arti-
cles 12-14 of the Convention, which apply to the seizure, confiscation and
disposal of property that is either proceeds of crime or used or destined for
use in crime. This will generally include illicitty manufactured and/or trafficked
firearms, their parts and components and ammunition.

To the extent that illicity manufactured or trafficked firearms, their parts
and components and ammunition are considered to have been either property
“derived” from these offences or “used or destined for use” in such offences,
they become subject to articles 12 and 13 of the Convention, which require
States parties to ensure that laws enabling confiscation are in place and to
actually seek confiscation by the appropriate authority when this is requested
by another State party (see the Legislative Guide, paragraphs 136 and 137).

To be in conformity with the mandatory requirements of article 6 of the
Protocol, States are required:

(a) To ensure that the domestic legal system “enables confiscation” of
firearms, their parts and components and ammunition that have been illicitly
manufactured or trafficked. The dangerous nature of the items covered by the
Protocol may require additional expedited security precautions to ensure that
they do not fall into the wrong hands before, during or after the seizure and
confiscation process;

(b) To seize and destroy firearms, their parts and components and ammu-
nition that have been illicity manufactured or trafficked. The dangerousness of
the items favours a policy of destruction, with other forms of disposal being
permitted only where officially authorized;

(c) To ensure that confiscated firearms are marked and that the method
of disposal of the firearms and ammunition is recorded.

This obligation is to be fulfilled in a manner consistent with a State’s exist-
ing domestic and administrative systems, leaving the manner and form of imple-
menting this obligation to the discretion of States. Many States already have
detailed search, seizure and confiscation/forfeiture provisions (for example, pro-
visions could be within a police act, in criminal procedure legislation or in
separate legislation addressing confiscation). These legislative regimes are gen-
erally very detailed and subject to the basic principles of a State’s legal system
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given the possibility of depriving an individual of property. “Confiscation” is
defined in the Convention as including “forfeiture where applicable” in recogni-
tion that different legal systems have varying approaches to confiscation and
forfeiture. Where such legislation exists, drafters should ensure they apply to
firearms, their parts and components and ammunition and are available for the
illicit manufacturing and trafficking offences. The specific requirements for mark-
ing and disposal of the firearms, their parts and components and ammunition
must also be met.

Annex IV describes a number of methods of destruction that States can
consider for inclusion in their legislation and associated regulations and policies.

A. Enabling confiscation: search and seizure

Commentary
Mandatory provision
Source: Protocol, article 6, paragraph 1.

In requiring the establishment of powers to “enable” confiscation, article 6,
paragraph 1, of the Protocol does not specifically mention search and seizure.
Article 6, paragraph 1, requires measures that enable confiscation if items “have
been illicitly manufactured or trafficked”. However, drafters should consider draft-
ing or ensuring that existing legislation creates a lower standard for the initial
seizure of the items (for example, allowing seizure without a search warrant
on reasonable grounds), since in many cases this will be done as an investiga-
tive measure before illicit manufacturing or trafficking can be fully proved. Sei-
zure may also be necessary as an urgent measure to prevent weapons from
being exported illegally or falling into illicit domestic circulation or use.

To conform with the Protocol, those powers should be linked to suspicion
or other grounds for believing that an offence established in accordance with
the Protocol has been or is about to be committed and that the items are either
evidence of this or that they are themselves the subject matter of the offence
involved. Such powers would generally be consistent with national legislation
that implements the seizure and forfeiture provisions of the Convention, although
some States apply more expedited procedures to allow firearms to be seized
quickly on account of the safety or security risks that may arise if there are
procedural delays (see the Legislative Guide, paragraph 139).

B. Confiscation and forfeiture

Commentary
Mandatory provision
Source: Protocol, article 6, paragraph 1.

Confiscation and forfeiture of property to the State exist widely in the domestic
law of most jurisdictions. However, the applicable regimes vary considerably
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between different States and different legal systems. To conform with the Pro-
tocol, drafters should ensure that their existing legal regimes for confiscation
and forfeiture enable confiscation of firearms, their parts and components and
ammunition.

Though it is not required by the Protocol, national legislation could also
consider the establishment of specific standards to ensure the secure storage
of confiscated and forfeited firearms, their parts and components and ammuni-
tion. Such standards would help to ensure that the items are not stored in a
dangerous manner.

Destruction or other authorized form of disposal

Commentary
Mandatory provision

Source: Protocol, article 6, paragraph 2.

As noted in the Legislative Guide (paragraph 134), while the basic policy of
the Convention is that confiscated property should be sold to the benefit of the
confiscating State party, for purposes such as sharing with other States parties
or for the payment of compensation or restitution to victims of crime (article 14),
the dangerousness of the items covered by the Protocol favours a policy of
destruction, with other forms of disposal permissible only where additional
precautions are taken.

Therefore, where firearms, their parts and components and ammunition are
seized and subsequently are forfeited to the State, article 6, paragraph 2, of
the Protocol requires that the forfeited items be destroyed “unless other disposal
has been officially authorized, provided that the firearms have been marked
and the methods of disposal of those firearms and ammunition have been
recorded”. Article 6, paragraph 2, creates a presumption in favour of destroying
firearms, their parts and components and ammunition that have been seized
by the State. However, it is up to States to determine what method of destruc-
tion they use to destroy firearms, their parts and components and ammunition.
Annex |V describes a number of methods of destruction that States can con-
sider for inclusion in their legislation and associated regulations and policies.

A State could also take a number of other legal measures to implement
the general rule of destruction of firearms. As noted in the Legislative Guide
(paragraph 143), this could include:

“(a) The establishment of powers to authorize disposal other than by
destruction and setting appropriate limits on cases where a decision maker
could give such an authorization. In this context, legislation could include exam-
ples of authorized means of disposal such as for scientific, historical or forensic
purposes;

“(b) Legislative or administrative criteria for the issuance or refusal of an
authorization to dispose by means other than destruction. This must include
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the two requirements set out in article 6, paragraph 2, that the firearms must
have been marked and that a record be kept of how they were disposed of.
Other criteria could also be established in accordance with domestic policy
assessments.”

In developing their legislation and associated regulations and policies, draft-
ers must include the following provisions:

All firearms and ammunition forfeited to or confiscated by [name of
competent authority] under this Law [or other relevant legislation] shall be:

(a) Destroyed in accordance with [method of destruction chosen]; or

(b) Otherwise disposed of in accordance with the specific authoriza-
tion of [name of competent authority).

Where firearms are disposed of in another authorized manner, standards
for marking the seized firearms that are retained and not destroyed must be
established (see article 10 of this Law). A written record of information on
firearms disposed of other than by destruction must also be maintained (see
article 15 of this Law).

Where ammunition is disposed of in a way other than by destruction,
a written record of information on the ammunition disposed of other than
by destruction must be maintained (see article 16 of this Law).



64 Model Law on Firearms, Their Parts and Components and Ammunition

Chapter XIV. Jurisdiction

Commentary

The Convention requires States to establish jurisdiction to investigate, prosecute
and punish all offences established under the Convention and the Protocols.
Article 15 of the Convention requires jurisdiction to be established in three
circumstances: (a) over all offences committed within the State’s territorial juris-
diction; (b) over all offences committed on board a vessel or aircraft registered
to the State; and (c) if the national legislation prohibits the extradition of its
own nationals, jurisdiction must be established over the offences committed by
them anywhere in the world. This third circumstance is to permit the State to
meet its obligation under the Convention to prosecute offenders who cannot
be extradited on request owing to nationality. The Convention requires each
State party to adopt “such measures as may be necessary”, in recognition of
the fact that different legal systems would approach the establishment of juris-
diction in a range of ways. Article 15 of the Convention also contains optional
provisions to further extend jurisdiction.

Article 42. Application of this Law

This Law shall apply to any offence established under this Law when:

(a) The offence is committed [wholly or partly] within the territory
of [name of State];

(b) The offence is committed [wholly or partly] on board a vessel or
aircraft that is registered under the laws of [name of State] at the time the
offence was committed;

(c) The offence is committed [wholly or partly] by a [name of State]
national whose extradition is refused on the grounds of nationality.

Commentary

Mandatory provision

Source: Convention, article 15, paragraphs 1 (a) and (b), and 3.

Territorial jurisdiction and jurisdiction on board a vessel or aircraft that is reg-

istered to the State already exists in all States. In common law countries this
may even be the only basis for jurisdiction. The criterion is the place where
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the criminal act has been committed (i.e. the locus delicti is in the territory of
the State).

Subparagraph (c) gives effect to article 15, paragraph 3, which requires
States to establish jurisdiction when the alleged offender is present in their
territory and the State does not extradite him or her solely on the ground that
he or she is their national. In such cases States are also obliged under arti-
cle 16, paragraph 10, of the Convention to submit the case without undue delay
to its competent authorities for the purpose of prosecution.

States wishing to consider the extended optional forms of jurisdiction may
wish to add the following subparagraph to article 42:

“(d) The offence is committed by a [name of State] national whose
extradition is refused on any ground.”

This subparagraph is optional, as it gives effect to article 15, paragraph 4,
of the Convention, which provides that a State may establish jurisdiction over
offences when the alleged offender is present in its territory and it does not
extradite him or her for any reason. Note that if subparagraph (d) is used, then
there is no need to include subparagraph (c), as (d) covers situations where
extradition is refused for any reason (including nationality).

Beyond the mandatory provisions on jurisdiction, the Convention (article 15)
encourages the establishment of jurisdiction in other circumstances, such as in
all cases where the nationals of a State are victimized, where the offence is
committed by a national or stateless person residing in its territory or where
the offence is linked to serious crimes and money-laundering planned to be
committed in its territory (article 15, paragraph 2). The Convention makes clear
that the bases of jurisdiction are not exhaustive. Article 15, paragraph 6, states
that, without prejudice to norms of general international law, the Convention
does not exclude the exercise of any criminal jurisdiction established by a State
party in accordance with its domestic law.

Extension of jurisdiction over acts committed by a citizen of a State in the
territory of another State (active personality principle) is mostly done with regard
to specific crimes of particular gravity. In some jurisdictions the active personal-
ity principle is restricted to those acts which are not only a crime according to
the law of the State whose national commits the act, but also according to the
law of the State in whose territory the act is committed.

Should States wish to adopt these provisions, they may want to introduce
an additional article in the Model Law on the application of the law outside the
territory, which could read as follows:

This Law shall also apply to any offence established under this Law
when:

(a) The person is a national [or permanent resident] [or habitual resi-
dent] of [name of State];

(b) The offence is committed by a [name of State] national [or habitual
resident] [or permanent resident];
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(c) The offence is committed by a stateless person who has his or her
habitual residence in [name of State] at the time of the commission of the
offence;

(d) The offence is committed in the territory of [name of State] with
a view to the commission of a serious crime within the territory of [name
of State]; or

(e) The offence is committed outside the territory of [name of State]
but the consequences of the offence are directed towards or intended to
commit a serious crime within the territory of [name of State].

Article 43.  Extradition

The offences established under this Law shall be extraditable offences.

Commentary

The provisions of the Convention oblige States parties to treat offences estab-
lished in accordance with the Protocol as extraditable offences under their
treaties and laws and to submit to competent authorities such offences for
domestic prosecution where extradition has been refused on grounds of nation-
ality (article 16 of the Convention) (see also the Legislative Guide for the
Implementation of the Convention, paragraphs 394-449).

The Convention sets a basic minimum standard for extradition for the
offences it covers and also encourages the adoption of a variety of mecha-
nisms designed to streamline the extradition process. States should review
their national legislation on extradition in the light of the provisions in the
Convention and ensure that all the mandatory Protocol offences are included
as extraditable offences. In the absence of any extradition treaty or legislative
provisions, extradition should be in accordance with the procedures set out in
the Convention.



Part Two. Mandatory provisions 67

Section C. International cooperation

Commentary

This chapter discusses articles 12 and 13 of the Protocol. As many international
cooperation activities would not be specifically set out in legislation, it is up to
States to determine the most appropriate manner to meet these mandatory
requirements, depending upon their particular legal system and whether through
legislation, policy guidelines or regulations or other methods.

Chapter XV. Information exchange
and international cooperation

A. National point of contact

Article 44.  Establishment of a national point of contact

By this Law a national point of contact is established to act as liaison
with other States on matters relating to the Protocol against the Illicit Manu-
facturing of and Trafficking in Firearms, Their Parts and Components and
Ammunition.

Commentary
Mandatory provision

Source: Protocol, article 13, paragraph 2.

The Protocol requires States to identify a national body or a single point of
contact to act as liaison with other countries on matters related to the Protocol.
A State could also choose to identify a number of bodies as national points of
contact. (It should be noted that a majority of States parties have notified
UNODC that their national points of contact are authorities responsible to the
ministers of the interior and justice.) Regardless of what a State decides, it
should be made clear who the national point(s) of contact is (are) so other
States know who to contact and how to contact them. This information would
not be included in national legislation though it should be provided in a format
and manner that is easily accessible by other States parties.
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The focus of this Protocol provision is on international cooperation with
other States parties. This is a distinct entity from the “central authority” desig-
nated under article 18, paragraph 13, of the Convention to deal with mutual
legal assistance. Where a new body is established as the national point of
contact, legislation may be needed to do so. In cases where a new unit is
created within an existing national agency, such as law enforcement, the need
for legislation will depend on whether this is authorized by existing legislation
or not.

Beyond the broad mandatory obligation set out in article 13, paragraph 2,
that the national point of contact liaise with other countries on matters relating
to combating illicit manufacturing of and trafficking in firearms, their parts and
components and ammunition, the Protocol does not set out any specific respon-
sibilities of the national point of contact. It is at the discretion of the State to
determine the specific scope of its functions and activities.

Several regional instruments require the designation of a point of contact
(for example, the ECOWAS Convention and the Nairobi Protocol). Under the
Programme of Action on Small Arms and Light Weapons (chapter Il, para-
graph 4), States are to designate a national focal point responsible for various
aspects of the illicit trade in small arms and light weapons, including “illicit
manufacture, control, trafficking, circulation, brokering and trade”. Equally, the
International Tracing Instrument (paragraph 25) requires States to designate
one or more national points of contact “to exchange information and act as a
liaison with States on all matters relating to the implementation of the instru-
ment”. States can consider if it may be appropriate for an already designated
authority to act as the national point of contact under this Law.

In addition to establishing a national point of contact, States may consider
establishing a national commission on firearms. This is not required under the
Protocol. However, several global and regional instruments call for the establish-
ment of such a commission. Under the Programme of Action on Small Arms
and Light Weapons (chapter Il, paragraph 4), States are encouraged to “estab-
lish, or designate as appropriate, national coordination agencies or bodies and
institutional infrastructure responsible for policy guidance, research and monitor-
ing of efforts to prevent, combat and eradicate the illicit trade in small arms
and light weapons in all its aspects”. Similar commitments are contained in a
number of regional instruments, such as the ECOWAS Convention and the
Nairobi Protocol. States can consider developing an appropriate legislative and
institutional framework based on their own situation, including constitutional and
other legal systems and cultural traditions. A national commission is responsible
for coordinating the activities of various actors at the local, national and regional
levels in order to increase the effectiveness of firearms and small arms controls.
The United Nations Development Programme has published the How to Guide:
the Establishment and Functioning of National Small Arms and Light Weapons
Commissions,? which could be of assistance to States.

2 Available from www.undp.org/crp/documents/sa_control/SALWGuide_English.pdf.



Part Two. Mandatory provisions 69

B. International cooperation

Commentary
Mandatory provision

Source: Protocol, article 13, paragraphs 1 and 3.

The two broad areas of obligation are:

(a) Facilitating cooperation at the bilateral, regional and international
levels with other States’ national authorities engaged in the prevention of illicit
manufacturing of and trafficking in firearms, their parts and components and
ammunition;

(b) Facilitating cooperation and support of manufacturers, dealers, import-
ers, exporters, brokers and commercial carriers of firearms, their parts and
components and ammunition to prevent and detect illicit manufacturing of and
trafficking in firearms, their parts and components and ammunition.

It is at the discretion of States how they choose to fulfil these obligations.

1. Information exchange

Commentary
Mandatory provision

Source: Protocol, article 12, paragraphs 1, 2 (a)-(d) and 3.

Article 12 of the Protocol addresses the information exchange obligations of
States parties. States are to exchange relevant case-specific information on a
range of possible matters. This obligation is to be fulfilled in a manner consist-
ent with a State’s existing domestic and administrative systems, leaving the
manner and form of implementing this obligation to the discretion of States.

While the exchange of information is a mandatory provision, the types of
information to be exchanged are not specified. Rather, the Protocol provides a
number of suggestions. Where a State has included controls on brokers and
brokering activities, this list of information to be exchanged could be expanded
to include information on illicit brokering activities.

Though it is at the discretion of the State, areas of information exchange
in article 12, paragraphs 1-3, of the Protocol could include:

(a) Case-specific information on matters including, though not limited to,
authorized producers, dealers, importers, exporters and carriers of firearms,
their parts and components and ammunition;

(b) Organized criminal groups known to be or suspected of taking part
in illicit manufacturing of or trafficking in firearms, their parts and components
and ammunition;
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(c) The means of concealment used in the illicit manufacturing of or traf-
ficking in firearms, their parts and components and ammunition and ways of
detecting them;

(d) Methods and means, points of dispatch and destination and routes
used by organized criminal groups engaged in or suspected of being engaged
in trafficking in firearms, their parts and components and ammunition;

(e) Legislative experiences, practices and measures to prevent, combat
and eradicate the illicit manufacturing of and trafficking in firearms, their parts
and components and ammunition; and

(f)  Scientific and technological information relevant to law enforcement
authorities that will assist in the prevention, detection and investigation of the
illicit manufacturing of and trafficking in firearms, their parts and components
and ammunition.

The Convention also contains provisions on information exchange and law
enforcement cooperation (for example, articles 26-28). Drafters should consider
these provisions when developing measures to implement the international
cooperation provisions of the Protocol, both to ensure consistency and coher-
ence in the delivery of information exchange and cooperation and to determine
whether it is feasible to implement the various requirements using the same
legislative provisions and/or administrative structures. Drafters can consider the
documents in annex Il for further guidance on these issues.

Confidential information

Commentary
Mandatory provision

Source: Protocol, article 12, paragraph 5.

“Subject to the basic concepts of its legal system or any international agree-
ments”, each State is required to guarantee the confidentiality of and comply
with any restrictions on the use of information that it receives from another
State, including proprietary information pertaining to commercial transactions,
if requested to do so by the authorities of the State providing the information.
Article 12, paragraph 5, also recognizes that in some cases confidentiality
cannot be guaranteed or maintained, usually because the requesting State has
procedural protections (many of which are entrenched and enforceable consti-
tutional rights) that require that prosecutors disclose potentially exculpatory
information, or in some systems all relevant information, to accused persons
prior to trial (see the Legislative Guide for the Implementation of the Protocol,
paragraph 244). If such confidentiality cannot be maintained, the authorities of
the State that provided the information shall be notified prior to its disclosure.
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C. International cooperation for the purposes of tracing

Article 45. International tracing requests

[Name of competent authorities] shall be responsible for requesting
tracing information from other States and responding to international tracing
requests from competent authorities in any case where the firearms, their
parts and components and ammunition involved may have been illicitly
manufactured or trafficked.

Commentary
Mandatory provision

Source: Protocol, article 12, paragraph 4.

Article 12, paragraph 4, requires States to “cooperate in the tracing of firearms,
their parts and components and ammunition that may have been illicitly manu-
factured or trafficked”. The modalities of tracing are not spelled out in the
Protocol. However, States should bear in mind that tracing is a law enforcement
tool and is distinct from the obligations pertaining to mutual legal assistance
described in article 18 of the Convention and the national point of contact
established pursuant to article 13, paragraph 2, of the Protocol.

The Protocol requires States to respond to tracing requests “within available
means”. This provides the State with some discretion as to what is a realistic
time frame considering its “available means”, though the Protocol requires that
responses be “prompt”. It remains up to States to determine the modalities for
requesting and responding to tracing requests. States should also ensure that
the appropriate national authorities are designated to request and respond to
tracing requests. This varies from State to State. Some States may have a
designated national tracing centre or designate a national police entity or a unit
within a police entity. In other States it could be the agency responsible for
dealing with serious crimes.

States choosing to implement the International Tracing Instrument
should ensure that their firearms legislation encompasses their commit-
ments under that Instrument. The International Tracing Instrument also pro-
vides useful guidance on making and responding to tracing requests. States
may also consult the European Union model international tracing request
(Council of the European Union recommendation on a standard procedure
in member States for cross-border enquiries by police authorities in inves-
tigating supply channels for seized or recovered crime-related firearms, and
the annexed manual).

In accordance with their national systems, States can consider the most
appropriate means to ensure effective implementation of this mandatory provi-
sion of the Protocol (for example, through regulations, administrative proce-
dures or executive order). Such procedures could contain the following
information:
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(a) Designation of the competent authorities to receive tracing
requests;

(b) Minimum information to be included in requests for the interna-
tional tracing of firearms, their parts and components and ammunition,
including:

(i) Information describing the illicit nature of the firearms, their parts

and components and ammunition, the circumstances under which the

firearms, their parts and components and ammunition were found and
the legal justification for the request;

(i) The make, model, serial number, calibre, country of origin and
other available information on the firearms, their parts and components
and ammunition that are the subject of the request; and

(iii)) The intended use of the tracing request;

(c) An appropriate time frame [... days] in which [name of competent
authorities] should acknowledge receipt of a tracing request;

(d) In accordance with national laws, the requirement that within a
specific prompt period of time from the date of the receipt of the tracing
request, [name of competent authorities] provide all available information
sought by the requesting State that is relevant for the purpose of tracing the
illicit firearms, their parts and components and ammunition;

(e) [Name of competent authorities] may seek additional information
from the requesting State when the request does not contain all the necessary
information needed to respond to the request;

(f)  [Name of competent authorities] may delay or restrict the content
of a response to a tracing request, or refuse to provide the information
sought, where releasing the information would compromise ongoing criminal
investigations or violate [title of act dealing with protection of confidential
information], where the requesting State cannot guarantee the confidentiality
of the information or for reasons of national security consistent with the
Charter of the United Nations as stated in [title of relevant legislation].
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Commentary

Section A below elaborates on provisions in the Firearms Protocol on brokers
and brokering activities that States parties are required to consider for inclusion
in their national legislation. Section B examines the provision in the Protocol
whereby States may adopt simplified procedures for the temporary import,
export and transit of firearms, their parts and components and ammunition.

Section A. Must-consider provisions

Chapter XVI. Brokers and brokering activities

Commentary

Article 15 of the Protocol requires States that have not yet done so to consider
establishing a system for regulating the activities of brokers. This is the only
provision in the Protocol that States are required to consider implementing,
though it is not mandatory that a State establish such a system. Thus, it is
ultimately left to States to decide whether or not to adopt legislation.

States that decide to regulate brokers and brokering activities should
endeavour to adopt the measures referred to in the Protocol for inclusion in
such a system for regulating brokers and brokering activities. Firstly, States
could require the brokers themselves to be registered, ensuring that basic
scrutiny could be applied to their business operations. Secondly, States could
require that each transaction or transfer undertaken by each broker be licensed
separately. Thirdly, States could require disclosure of the involvement and identi-
ties of brokers on the licences or authorizations that must be issued in accord-
ance with article 10 of the Protocol. These suggested measures are neither
mandatory nor exhaustive. However, where a State chooses to adopt legislation
to control brokers and brokering activities, it should ensure that the provisions
are consistent with its overall system of export, import and transit controls and
record-keeping.

The report of the Group of Governmental Experts established pursuant
to General Assembly resolution 60/81 to consider further steps to enhance
international cooperation in preventing, combating and eradicating illicit broker-
ing in small arms and light weapons (A/62/163 and Corr.1) has further devel-
oped the issue and submitted a number of additional recommendations that
could be transformed into legislative provisions. Although the recommendations

73
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contained in the report are of an advisory nature, the General Assembly
encouraged States to adopt them in its resolution 63/72.

Should a State adopt a regime for brokering, it may also wish to create
an associated offence for illicit brokering. Alternatively, if a State requires dis-
closure of a broker as part of the import/export licensing/authorization process,
offences related to providing false or misleading information on licence applica-
tion forms could include an offence for failing to provide required information
about brokerage activities (see the Legislative Guide, paragraph 237). The
establishment of these offences is not required by the Protocol (see annex |,
articles 70-72, for optional suggested text on brokering-associated offences).
Drafters can also consult annex Il for other relevant instruments and documents
that might assist in the drafting process.

Registration of brokers

Article 46. Registration requirement

Any person who is a citizen of or resident in [name of State] and any

person located in [name of State] who engages in brokering activities with
respect to the import or export of firearms, their parts and components and
ammunition shall be registered with [name of designated authority].

Commentary

Article 15, paragraph 1 (a), of the Protocol suggests registration of brokers
operating within a State’s territory as a possible part of a national system to
regulate the activities of brokers. Registration of brokers can be a pre-screening
device and the registration records can assist in enforcement of controls nation-
ally and in the exchange of information internationally.

Drafting note

As an alternative to a formal registration process of brokers, a State could use
the record of information that a broker has provided when applying for an
individual brokering activity licence as a de facto registration:

Option 1

Article ... Registration

Any broker who applies for and receives a licence [written authoriza-

tion] to engage in a brokering activity pursuant to article 54 of this Law
shall be automatically registered as a broker.
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Article 47. Registration application

The applicant shall register in the form and manner prescribed by [name
of designated authority].

Drafting note
Option 1

Application for registration as a broker must be filed on form [name/
number] and (if applicable) must be accompanied by the required fee of
[amount]. An application shall be signed by an applicant who is a natural
person personally or by the legal representative of an applicant who is a
legal person.

Option 2

Every person who engages in brokering activities of firearms, their parts
and components and ammunition shall be registered by [name of designated
authority] and shall (if applicable) pay the required fee of [amount].

Article 48. Registration [authorization] criteria

[Name of licensing authority] shall register a person as a broker if it is
satisfied that:

(a) The applicant is of or above the age of [State’s age of majority
or abovel],

(b) The applicant does not have a criminal record;

(c) The applicant has not been adjudicated as mentally ill or been
committed to any mental institution;

(d) The applicant is not an unlawful user of or addicted to any
controlled substance [as defined in [relevant section and title of national
legislation on controlled substances]];

(e) The applicant has not knowingly made any false statement or
representation with respect to the information required on the application
form;

(f)  The applicant has met such registration application requirements
and other registration requirements as deemed relevant.



76 Model Law on Firearms, Their Parts and Components and Ammunition

Drafting note

With reference to subparagraph (b), in some jurisdictions the existence of any
criminal record, or a criminal record within a particular time frame, prohibits a
person to register as a broker. In others, conviction or indictment of offences
under specified acts will prohibit a person from being registered.

Option 1

(b) The applicant has not been indicted for or convicted of an offence
in accordance with [e.g. the national security legislation, national legislation
on corruption and bribery, national substance abuse legislation, national
domestic violence legislation, legislation relating to the brokering, import,
export and transit of firearms];

Option 2

(b) The applicant has not been convicted in any court or is not under
indictment of a crime punishable by imprisonment for a term exceeding
[one] year;

Option 3

(b) Within the [five] years prior to the application to register the
person as a broker, the applicant has not committed an offence under legisla-
tion relating to the brokering, import, export and transit of firearms, their
parts and components and ammunition.

Article 49. Review of a decision not to register [authorize] an applicant
A person who has submitted an application to register as a broker may
apply to the [name of body authorized to review registration decisions] for

a review of a decision of the licensing authority denying an application for
registration.

Article 50. Validity of broker registration and renewal

1. Registration of a person as a broker of firearms, their parts and
components and ammunition shall be valid for a period of [... years].

2. Registration shall be renewable upon application [... days] prior to
its expiration.
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3. If a registration has expired, the applicant shall file a new applica-
tion in accordance with article 47 of this Law.

Article 51. Notification of changes in information
furnished by a registered broker

A registered broker shall, within [... days] of the event, notify [name
of licensing authority] if:

(a) There is a material change in the information set forth in their
registration;

(b) Any of the persons pertaining to the registration are indicted for
or convicted of an offence [of a crime punishable by imprisonment for a
term exceeding ... years].

Article 52. Cancellation of registration as a broker

A registration as a broker shall be cancelled:
(a) At the request of the registered person;

(b) 1If new facts become evident that, had they been known or existed
at the time of the review of the initial application for registration, would
have resulted in a refusal to register the person;

(c) If the registered person fails to comply with the relevant legisla-
tion relating to the import, export and transit of firearms, their parts and
components and ammunition;

(d) If the registered person violates or is reasonably believed to have
violated a binding United Nations Security Council arms embargo, a regional
embargo either binding on [name of State] or to which [name of State] has
voluntarily consented to adhere, or a national arms embargo;

(e) 1If a legal registered person is dissolved or a registered natural
person dies.

Article 53. Record-keeping

A broker registered under this chapter shall maintain records in accord-
ance with chapter V of this Law.
Commentary

Where a State chooses to regulate the activities of brokers, it should ensure
that brokers are also required to maintain records. A State could also consider
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keeping records of brokers whose registrations have been cancelled or whose
application to engage in brokering activities has been refused.

B. Licence for [authorization of] brokering activities

Article 54. Requirement for a brokering licence

1. No brokering activity or proposal to engage in a brokering activity
from or within the territory of [name of State] may be carried out or pursued
by any person who is a citizen of or resident in [name of State] and any
person otherwise subject to the jurisdiction of [name of State] without the
prior receipt of a licence [authorization] issued in writing by [name of
licensing authority] for the negotiation or arrangement of transactions involv-
ing the transfer of firearms, their parts and components or ammunition
between [name of State] and another country, or between a third country
and any other third country.

2. No brokering activity or proposal to engage in a brokering activity
from or within the territory of another country may be carried out or pursued
by any person who is a citizen of or resident in [name of State] without
complying with the requirements of paragraph 1 of this article.

3. Before it issues the licence [authorization], [name of licensing
authority] may require verification of the information submitted by the pro-
vision of original or certified copies of the documentation required in support
of the application.

Commentary

Article 15, paragraph 1 (b), of the Protocol suggests licensing or authorization
of brokering as a measure to regulate the activities of brokers. Brokering activi-
ties can be conducted in the broker’s country of nationality, residence or reg-
istration; they can also be conducted in another country. The firearms do not
necessarily pass through the territory of the country where the brokering activity
is conducted, nor does the broker necessarily take ownership of the firearms.
This provision allows a State to exercise jurisdiction over individuals and entities
brokering firearms, their parts and components and ammunition from its own
territory and expands jurisdiction to cover its nationals, permanent residents
and companies when they conduct arms brokering activity abroad. This provi-
sion also covers brokering activities regardless of whether the items pass
through the territory of the State where the brokering activity is conducted.
States can decide whether they want to require a licence for each brokering
transaction or to issue a general licence (see article 57 below).
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Drafting note

Where a State has chosen to include A. Registration of brokers in its legisla-
tion, the following provision should be added to this article:

4. Each person applying for a licence [written authorization] to engage
in any brokering activities [or associated brokering activities] relating to
firearms, their parts and components and ammunition shall, in making their
licence [authorization] application, first be registered to operate as a broker
of firearms, their parts and components and ammunition.

Article 55. Application for a brokering activity licence

An application for a licence [authorization] for a brokering activity
relating to firearms and/or their parts and components and/or ammunition
shall be made in the prescribed form and manner to [name of licensing
authority].

Drafting note
Option 1 (Regulation provision)

An application for a licence for brokering activities relating to firearms
and/or their parts and components and/or ammunition shall be submitted on
form [name/number] and (if applicable) accompanied by the required fee of
[amount]. The application shall be signed and dated and must contain the
information requested on the form, including:

(a) The identity of the applicant, including address and domicile of
the company, person responsible within the company and contact person;

(b) A copy of the signed contract or draft contract, giving the specific
details of the buyer of the goods, type, quantity and value of firearms, their
parts and components or ammunition covered by the intended brokering
activity;

(c) A certified end-use certificate stipulating the end-use and final
destination of the items in the manner set out in [see annex I, article 61
(End-user certificate)];

(d) 'The name of the State from which the equipment is to be sourced
and to which it is to be exported, even if it is not transported via [name of
State];

(e) At the request of [name of licensing authority], [any] other docu-
ments enabling a proper assessment of the case;

(f)  Full details of all parties involved, including the financial arrange-
ments for the transaction.
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Depending on the circumstances of the case it may not be possible to
obtain copies of all such information when an application is being considered.
States might consider issuing a licence on the condition of receiving further
documentation before the licence is valid for use.

Information on subcontractors and financial/insurance arrangements

Taking into account the widespread use of subcontracting, a State might also
require the names of all subcontractors to be involved in the transaction as a
means of screening of individuals and companies.

In its report on brokering (A/62/163 and Corr.1), the Group of Governmental
Experts recommended that States ensure that such closely associated broker-
ing activities are adequately regulated by law, including transport and financing
activities, in cases of illicit brokering in small arms and light weapons involving
in particular violations of United Nations Security Council arms embargoes. A
State could choose to regulate those activities by broadening its definition of
what constitutes “brokering” or regulate those other activities (such as transport
and financing activities) through other legislation (for example, through the
banks act or transport of dangerous goods act).

Article 56. Criteria for assessing a brokering activity licence application

[Name of licensing authority] shall consider brokering activity licence

applications on a case-by-case basis and in accordance with the criteria set
out in [see annex I, article 55 (Criteria for assessing an export licence
application)] of this Law.

Commentary
The granting of a licence to engage in brokering activity should be assessed
prior to its approval or disapproval against a list of criteria similar to that which

an export licence is assessed against. A suggested list of possible criteria is
set out in annex |, article 55.

Article 57. General licences

Where deemed appropriate, [name of licensing authority] may issue a

general licence for specified brokering activities in relation to a specified
list of low-risk destinations and/or end-users.

Commentary

States may opt for issuing of a general licence that would constitute a broad
grant of authority to persons engaged in these specified activities. If a general
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licence has been granted, the licensee does not need to apply for a licence
for each individual brokering activity transaction. The names of low-risk destina-
tions and/or end-users should be specifically set out in the accompanying regu-
lations or the legislation itself and would function as a limited exception to the
licensing system. This could include trade within a trading zone or very close
commercial partners. In some States, general licences remain in force until
they are revoked by the relevant authority. Alternatively, a State could choose
to issue a general licence for a specified time frame.

Article 58. Revocation or amendment of a
brokering activity licence [authorization]

A licence [authorization] for brokering activities relating to firearms,
their parts and components and ammunition may be revoked or amended
prior to its expiration by [name of licensing authority] if:

(a) False information has been supplied in order to obtain the
licence;

(b) The details contained in the licence have changed;
(c) The conditions on the licence are not fully complied with;

(d) An arms embargo has been imposed on the country of destination
since the licence was issued;

(e) The situation in the recipient country has changed significantly;

(f)  There is an increased risk of diversion from the stated end-user;
or

(g) The stated end-use(r) changes.

Article 59. Licence conditions for a brokering activity licence

1. A brokering activity licence is subject to any conditions imposed
on the licence by the licensing authority.

2. The holder of a brokering activity licence shall comply with any
condition to which the licence is subject.

3. The licensee shall comply with the record-keeping requirements
specific to brokers as se