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I. Introduction 
 
1. The Conference of the States Parties to the United Nations Convention against Corruption was 
established pursuant to article 63 of the Convention to, inter alia, promote and review the 
implementation of the Convention. 
 
2. In accordance with article 63, paragraph 7, of the Convention, the Conference established at its 
third session, held in Doha from 9 to 13 November 2009, the Mechanism for the Review of 
Implementation of the Convention. The Mechanism was established also pursuant to article 4, 
paragraph 1, of the Convention, which states that States parties shall carry out their obligations 
under the Convention in a manner consistent with the principles of sovereign equality and 
territorial integrity of States and of non-intervention in the domestic affairs of other States. 
 
3. The Review Mechanism is an intergovernmental process whose overall goal is to assist States 
parties in implementing the Convention. 
 
4. The review process is based on the terms of reference of the Review Mechanism. 

II. Process 
 
5. The following review of the implementation by Malawi of the Convention is based on the 
completed response to the comprehensive self-assessment checklist received from Malawi, and 
supplementary information provided in accordance with paragraph 27 of the terms of reference of 
the Review Mechanism and the outcome of the constructive dialogue between the governmental 
experts from Kuwait, Djibouti and Malawi. 
 
6. A country visit, agreed by Malawi, was conducted in Lilongwe, Malawi, from 12 to 14 July 
2016. The visit was attended by the following participants:  
 
Malawi:  

- Mr. Reyneck Matemba, Deputy Director-General, Anti-Corruption Bureau (ACB); Focal 
Point 

- Mr. Dan Mponda, Director of Investigations (ACB) 
- Mr. Kondwani Zulu (Investigator, ACB) 
- Mr. Imran Saidi (Prosecutor, ACB) 
- Mr. Baleke Ndovi (Prosecutor, ACB) 
- Mr. Mike Kalonga (Prosecutor, ACB) 
- Mr. Alan Bacarese (Senior Asset Recovery Specialist, ACB) 
- Mrs. Thressa Loga (Administrative Assistant – ACB). 
- Mrs. Atuweni Juwayeyi-Agbermodji (Director, Financial Intelligence Unit) 
- Mrs. Anita Mankhambo (Compliance Analyst, Financial Intelligence Unit) 
- Mr.  Joseph Kalua (Compliance Analyst, Financial Intelligence Unit) 
- Mrs. Mirriam Chikhila (Operations Analyst, Financial Intelligence Unit) 
- Mr. Dziko Malunda (Prosecutor, Directorate of Public Prosecutions) 
- Mr. Nick Staite (Senior Asset Recovery Specialist, Directorate of Public Prosecutions) 
- Mr. Dan Daka (Malawi Revenue Authority). 
- Mr. Allans Nkhoma (Malawi Revenue Authority) 
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Kuwait:  
 

- Mr. Saud Al Sanea, Judge, Anti-Corruption Authority 
- Mr. Mohammed Bahman, Judge, Anti-Corruption Authority 

 
Djibouti:  
 

- Ms. Fatouma-Zahra Said Ismael, Secretary General, National Commission against 
Corruption 

- Mr. Djama Souleiman Abdoubaker, Director of International Cooperation and Asset 
Recovery, National Commission for the Prevention and Fight against Corruption 

- Mr. Houssein Abdourahman Aden Cher, Director of Education and Research, National 
Commission for the Prevention and Fight against Corruption 

 
Secretariat:  
 

- Ms. Tanja Santucci, Crime Prevention and Criminal Justice Officer 
- Ms. Louise Portas, Associate Crime Prevention and Criminal Justice Officer 
- Mr. Tim Steele, Senior Advisor, Anti-Corruption  

III. Executive summary 
 
  Malawi 

 
 

 1. Introduction: Overview of the legal and institutional framework of Malawi in 
the context of implementation of the United Nations Convention against 
Corruption 
 

Malawi signed the Convention on 21 September, 2004. The instrument of 
ratification was signed by the President of the Republic on 31 October, 2007. 
Malawi deposited its instrument of ratification with the Secretary-General of 
the United Nations on 4 December, 2007. 

Malawi is a constitutional democracy since 1994. Its legal system comprises: 
statutory law, customary law, and case law (judicial decisions), the Malawi 
Constitution being the supreme law. The legal system is based on the English 
common law, largely influenced by Malawi’s history as a former British 
Colony. Malawi follows a presidential system of government comprised of 
three arms: (a) the executive, including the President, Vice-President, and 
Cabinet Ministers, (b) the legislature, and (c) the judiciary. 

Malawi implements its obligations under the Convention through a variety of 
laws, principally: the Corrupt Practices Act (CPA), the Penal Code (PC), the 
Criminal Procedure and Evidence Code (CPC), the Money Laundering, 
Proceeds of Serious Crimes and Terrorist Financing Act (AMLA), the 
Extradition Act and the Mutual Legal Assistance in Criminal Matters Act 
(MLACMA). 

The institutions most relevant to the fight against corruption are: the Anti-
Corruption Bureau (ACB) the Attorney General, the Director of Public 
Prosecutions (DPP), the Police and the Financial Intelligence Unit (FIU). 
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Other relevant stakeholders include the judiciary, parliamentarians, civil 
society, the private sector and the media. Malawi has also created the Office of 
the Director of Public Officers' Declarations under the Public Officers 
(Declaration of Assets, Liabilities and Business Interest) Act, 2013. 
 

 2. Chapter III: Criminalization and law enforcement 
 

 2.1. Observations on the implementation of the articles under review 
 

  Bribery and trading in influence (arts. 15, 16, 18 and 21) 
 

The term, “public officer” is defined in the CPA (section 3), while the PC contains a 
definition of “persons employed in the public service” (section 4); however, not all 
categories of persons enumerated in the Convention are covered. Most notably, the 
CPA definition is limited to members of Government and other statutory bodies. 

Active and passive bribery of public officials are criminalized principally in sections 
24 and 25 of the CPA and section 90 of the PC. However, acts of indirect bribery are 
not specifically covered in the CPA provisions, as in the case of other corruption 
offences (e.g., section 25B). 

Bribery of foreign public officials and officials of public international organizations 
is not criminalized. 

Trading in influence is not criminalized in accordance with article 18 of the 
Convention, although relevant provisions are contained in sections 25(2) and 27(4) 
of the CPA. 

Bribery in the private sector is criminalized in sections 26 and 27 of the CPA. 
 

  Money-laundering, concealment (arts. 23 and 24) 
 

Money laundering is criminalized (AMLA, section 35). The money laundering 
offence is applied to “serious crimes”, defined as offences punishable by at 
least 12 months’ imprisonment, which covers all offences established in 
accordance with the Convention as predicate crimes (AMLA, section 2, 
definitions of “proceeds of crime” and “serious crime”). Predicate offences 
include offences committed both inside and outside Malawi, subject to dual 
criminality (AMLA, section 2, “proceeds of crime”). 

Malawi applies self-laundering (Criminal Case No. 14 of 2013, The Republic 
vs. Maxwell Namata and Luke Kasamba (unreported)). 

Concealment is criminalized in section 35 of AMLA and sections 328 and 329 
of the PC.  
 

  Embezzlement, abuse of functions and illicit enrichment (arts. 17, 19, 20 and 
22) 
 

Malawi has criminalized the theft of property by public officials (PC, section 
283). Certain aspects of misappropriation and diversion of property are also 
captured by the offence of misuse of public office (CPA, section 25B). Third 
party benefits and the indirect commission are not covered under section 283 
PC. An evidentiary presumption further provides that, in the absence of a 
satisfactory explanation by a public official charged with theft of any “sudden 
or substantial enrichment of that person, or of any member of his family or 
household”, the court shall take into consideration the absence of such 
explanation in determining whether the accused is guilty of theft (PC, section 
283). 
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Malawi has partially criminalized the abuse of functions (sections 25A to 25D 
and 28 CPA, sections 95 and 92 PC). However, omissions to act are not 
included. 

Illicit enrichment is criminalized (CPA, section 32). 

Stealing of property by directors or officers of companies is criminalized in 
section 287 PC. However, misappropriation and other diversion, as well as the 
indirect commission and third party benefits are not covered. Moreover, the 
offence does not apply to all private sector employees or persons who work “in 
any capacity, for a private sector entity,” as per article 22 of the Convention. 
 

  Obstruction of justice (art. 25) 
 

Inducing false testimony or interfering in the giving of testimony or the 
production of evidence in a proceeding is criminalized under section 101, 107, 
109 and 113 PC. 

Obstruction of law enforcement officers (in particular ACB and the police) is a 
serious problem in Malawi. Relevant offences are found in sections 13 and 17 
CPA (in relation to ACB members), section 109 PC (obstructing justice), 
section 113 PC (judicial proceedings) and section 119 PC (court officers). 
However, the penalties for these offences are not considered high enough to be 
dissuasive and to protect officials and enforcement is lacking. 
 

  Liability of legal persons (art. 26) 
 

Only the AMLA contains explicit provisions regarding the criminal liability of 
legal persons and establishes corresponding penalties (sections 35(3) and 
36(3)). 

While the General Interpretation Act includes legal persons in the definition of 
“person”, thus covering the relevant term in the CPA, there is no specific 
reference in the CPA to penalties for legal persons. A bill to amend the CPA in 
this regard was submitted by ACB to the Ministry of Justice in 2014. 

Malawi has also established the civil liability (under common law principles) 
and some forms of administrative liability of legal persons, in particular in 
relation to blacklisting, debarment and revocation of licences. However, no 
comprehensive regime of liability exists. 

The penalties for legal persons (e.g., K10 million (approx. US$ 13,940) and 
loss of business for money-laundering) are not considered sufficiently effective, 
proportionate and dissuasive. 
 

  Participation and attempt (art. 27) 
 

Participation and attempt are criminalized (section 35 CPA), the AMLA 
(section 35(1)) and 36 (2)) and the PC (sections 401 and 404). Mere 
preparation is not an offence. 
 

  Prosecution, adjudication and sanctions; cooperation with law enforcement 

authorities (arts. 30 and 37) 
 

Principal and additional penalties generally take into account the gravity of 
offences. However, the financial penalties for money-laundering for individuals 
(K2 million (approx. US$2,788) and legal persons (US$13,940) are 
insufficient. Sentencing guidelines had been under development for more than 
five years preceding the country visit. 
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Malawi has established an appropriate balance between immunities and the 
possibility of investigating, prosecuting and adjudicating offences. Only the 
President enjoys criminal immunity during his term of office (art. 91, 
Constitution). A former President was under investigation at the time of review. 
Functional immunities are established for certain public officials (e.g., art. 60 
Constitution in relation to parliamentarians, as well as for ACB and FIU 
officials in sections 22 CPA and 23 AMLA). 

The ACB prosecutes offences under Part IV of the CPA with the consent of the 
DPP, which may not be unreasonably withheld and is subject to safeguards 
(section 42 CPA). Section 10 CPA mandates the ACB to prosecute offences 
under the Act subject to the DPP’s directions. The DPP enjoys broad discretion 
to institute and withdraw prosecutions (art. 99 Constitution, sections 76-82 
CPC). While there are no prosecution guidelines, prosecutors and the DPP are 
subject to codes of conduct.  

The Bail (Guidelines) Act provides bail conditions that take into consideration 
the need to ensure the presence of the defendant in criminal proceedings. 

The Prisons Act provides for the possibility of remission of sentences (section 
107). Malawi has further established a Committee on Presidential Pardons 
which recommends convicted persons for parole to the President.  

The Malawi Public Service Regulations provide for interdiction of public 
officials accused of committing offences (Regulation 3:110). Depending on the 
offence suspected to be committed, the official can be removed or suspended 
with full, half or no payment. If the official is found not guilty, he will be 
reassigned to his duties with compensation. 

Section 40 of the CPA provides for the interdiction of persons convicted of 
corruption offences from holding public office, including in State-owned 
enterprises. 

The Prisons Act promotes the reintegration into society of persons convicted of 
criminal offences (part XI). The Malawi Prison Service is responsible for 
implementing the respective provisions and facilitates, inter alia, the provision 
of employment, education, training and vocational skills. 

The DPP has issued Guidelines for plea bargaining in cases of serious or 
complex fraud, which also govern the prosecutor’s role in issuing 
recommendations regarding sentencing. The Guidelines aim to encourage 
offenders to cooperate with law enforcement in exchange for the possibility of 
receiving a reduced sentence. Immunity from prosecution is not established. 
 

  Protection of witnesses and reporting persons (arts. 32 and 33) 
 

Apart from temporary protection measures available during criminal 
proceedings, Malawi has not established a comprehensive regime for the 
protection of witnesses and experts. Witness protection is an issue in 
corruption investigations and prosecutions, which have led to the refusal of 
witnesses to testify and the loss of evidence.  

Basic protections (section 51A CPA) ensure confidentiality of the identity for 
reporting persons. However, protections against retaliation or unjustified 
treatment are not established. 
 

  Freezing, seizing and confiscation; bank secrecy (arts. 31 and 40) 
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Malawi has implemented measures to ensure the confiscation of proceeds and 
instruments of crime (section 30 PC, section 37 CPA, sections 48, 53 and 61 
AMLA). Pecuniary penalty orders provide for the possibility of value-based 
confiscation (sections 48 and 61 AMLA). However, in practice, the restitution 
of property following an offender’s admission of guilt in effect bars the further 
investigation of the criminal case. 

Malawi has implemented measures to trace, freeze and seize goods and 
properties during investigation proceedings (sections 39, 69, 79, 80, 86 AMLA, 
sections 23, 23A, 36A CPA). Under the CPA, decisions on the freezing and 
seizing of assets are taken by the judiciary for a period of up to three months, 
subject to renewal. In addition, the ACB and FIU have powers to 
administratively freeze assets/transactions for 90 and 5 working days, 
respectively. Section 86 AMLA further provides for 6-month freezing, which 
can be extended under section 88 of the Act. 

Malawi has not regulated the administration of frozen, seized or confiscated 
property. A Bill to amend the CPA would provide for the establishment of a 
dedicated asset management entity. 

Bank secrecy is not an obstacle to the investigation and prosecution of 
corruption-related offences. The ACB has administrative powers to access and 
seize bank and financial records (section 11 CPA) and to FIU (sections 11 and 
44 AMLA). Such powers have been effectively exercised in corruption 
investigations. Production orders (sections 94-95 AMLA) and monitoring 
orders (sections 101-102 AMLA) may be obtained. Relevant measures in 
relation to the FIU are also found in sections 11 and 28 AMLA. 

Insufficient capacity in the relevant institutions to confiscate, trace, freeze and 
seize assets precludes the effective recovery of criminal proceeds. 
 

  Statute of limitations; criminal record (arts. 29 and 41) 
 

There is no prescription period for criminal cases in Malawi. The time limits in 
the CPC (sections 261 and 302A) of 12 months to start the prosecution once 
the complaint arises and to complete the case within 12 months from the date 
the trial commenced are not applicable to most corruption cases as they cover 
offences punishable by under three years. 

Courts can consider previous foreign convictions during sentencing under the 
general powers of the courts.  
 

  Jurisdiction (art. 42)  
 

Malawi exercises territorial jurisdiction, except for offences committed on 
board vessels and aircraft (Convention art. 42(1)(b)). Jurisdiction is 
established even if the offence was committed “partly within and partly beyond 
Malawi” (CPC, section 66). 

Malawi has established in personam jurisdiction, except over offences 
committed against the State or against nationals. Jurisdiction over 
participatory acts to money-laundering committed wholly outside Malawi is 
not specified. 

The nationality of an alleged offender is not a ground to refuse extradition 
(section 6, Extradition Act).  
 

  Consequences of acts of corruption; compensation for damage (arts. 34 and 35) 
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The Public Procurement Act provides for the debarment of bidders from 
government contracts, as well as for the cancelation of contracts in cases 
where corruption is involved (section 20). Moreover, the cancellation of such 
contracts is a general principle under the common law. 

Victims may initiate legal proceedings to obtain compensation for damages in 
civil proceedings and may also assume the role of private prosecutor in 
accordance with the CPC. 
 

  Specialized authorities and inter-agency coordination (arts. 36, 38 and 39) 
 

The ACB is mandated to prevent, investigate and prosecute corruption and 
related activities (CPA, Part III) criminalized under the CPA, the PC and the 
AMLA. The budget of the Bureau is appropriated from the Consolidated Fund 
(CPA section 4(2)). The Director is appointed and removed by the President 
subject to confirmation by the Public Appointments Committee (CPA, sections 
5 and 6), and the Director must also report to the President and the Minister of 
Justice on the affairs of the Bureau (CPA section 4(4)). A lack of legal and 
operation independence, human and material resources inhibit the effective 
functioning of the Bureau. The ability to attract and retain qualified staff is a 
challenge for the ACB and across agencies. 

Other relevant institutions in the fight against corruption could benefit from 
capacity enhancements, including the DPP, police, Revenue Authority, FIU and 
the judiciary.  

Malawi law enforcement institutions engage in formal and informal 
cooperation. ACB has concluded memoranda of understanding (MoUs) with 
several public agencies (such as the FIU) and private companies. In practice, 
there is cooperation amongst the ACB, the fiscal fraud unit in the police, as 
well as the FIU and Revenue Authority. However, inter-agency coordination 
could be enhanced, in particular in regard to money-laundering cases. 

There is a duty by public officials to report corruption (section 36, CPA) and a 
duty to cooperate in ACB investigations (section 12A, 13 and 49A, CPA). 

Malawi’s national anti-corruption strategy provides for cooperation between 
public institutions and the private sector in preventing corruption. The role of 
the FIU in ensuring money-laundering compliance in the private sector is also 
noted. 

ACB operates a hotline (not free of charge) and a website for corruption 
reporting.   
 

 2.2. Successes and good practices 
 

• Section 283 PC (Stealing by public servants) includes an evidentiary 
presumption conducive to the investigation and prosecution of cases 
(art. 17).  

• ACB has signed a number of MoUs with public and private entities, 
which assist the private sector in establishing preventive measures and 
compliance programmes (art. 39).  

• There is no prescription period for criminal cases (art. 29).  
 

 2.3. Challenges in implementation 
 

• Continue to strengthen data collection systems to identify and track 
corruption-related cases that are investigated, prosecuted and 
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adjudicated across agencies; consider publishing this information 

regularly in annual reports and on the ACB website.  

• Adopt a comprehensive definition of public officials in line with article 2 
of the Convention. 

• Ensure that acts of indirect bribery are covered (art. 15). 

• Adopt an offence bribery of foreign public officials and officials of 
public international organizations and consider criminalizing passive 
foreign bribery (art. 16). 

• Criminalize embezzlement, misappropriation and other diversion of 
property in line with the Convention (art. 17). 

• Consider criminalizing trading in influence (art. 18). 

• Consider amending the offence of abuse of office to cover the failure to 
perform (art. 19). 

• Consider amending the offence of “Stealing of property by directors or 
officers of companies” to cover misappropriation and other diversion, 
indirect acts and third party benefits, and to cover all private sector 
employees, in accordance with the Convention (art. 22). 

• Priority should be given to developing systems to prevent obstruction of 
justice and law enforcement officials, including by enhancing penalties 
for obstruction of justice and ensuring effective enforcement (art. 25(b)). 

• Comprehensively regulate the liability of legal persons (criminal and 
administrative). Specify the criminal liability of legal persons for 
Convention offences in the CPA, including the associated penalties. Also 
ensure that there are no restrictions in the ability to render MLA in 
relation to offences for which legal persons may be held liable (arts. 26, 
46(2)). 

• Ensure that legal persons are subject to effective, proportionate and 
dissuasive penalties for corruption and money laundering offences, 
which are clearly stipulated in the law (art. 26).  

• Enhance financial penalties for individuals and entities for money-
laundering. Prioritize the adoption of sentencing guidelines (art. 30(1)). 

• Consideration could be given to establishing relevant safeguards in 
relation to the DPP’s broad discretion to prosecute, for example criteria 
for withholding prosecutions (art. 30(3)). 

• Ensure that the practice of restitution of property does not preclude the 
further investigation and prosecution of the criminal case (art. 31). 

• Establish a dedicated structure for the administration of frozen, seized 
or confiscated property in accordance with the Convention (art. 31(3)). 

• Enhance capacity (including through training and information 
exchange) of relevant institutions in the confiscation, tracing, freezing 
and seizure of assets. Consideration could also be given to establishing 
a framework whereby the recovery of proceeds can be used to finance 
the operations of relevant law enforcement agencies, based on an 
equitable distribution of proceeds across institutions (art. 31). 

• Establish, as a matter or priority, necessary measures and an 
institutional framework for the effective protection of witnesses, experts, 
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and victims, as well as offenders who cooperate with law enforcement 
authorities, which encompass their physical protection and related 
evidentiary rules. Further, consider adopting measures and systems for 
the effective protection of reporting persons (arts. 32, 33 and 37(4)). 

• Strengthen the legal and operational independence as well as material, 
human and training resources of the ACB and other law enforcement 
institutions (DPP, police, Revenue Authority, FIU); political will is 

needed to enhance the conditions of service across agencies to allow 
them to attract and retain qualified staff; there is also a need to 

strengthen capacity in the judiciary (art. 36). 

• Enhance coordination among law enforcement agencies in relation to 
corruption and in particular money-laundering offences (art. 38). 

• Continue to invest in outreach, awareness raising and education on 
matters of corruption. Consider extending measures to facilitate the 
reporting of corruption to the national authorities (art. 39(2)). 

• Extend jurisdiction to offences committed on board vessels and an 
aircraft (art. 42(1)(b)) and consider establishing jurisdiction over 
offences committed against nationals or the State, as well participatory 
acts to money-laundering committed outside Malawi (art. 42(2)).  

 

 2.4. Technical assistance needs identified to improve implementation of the 
Convention 
 

• Malawi indicated that it would require technical assistance, including 
capacity building of the ACB and other law enforcement institutions, 
including the need for dedicated training of investigators, prosecutors, 
the judiciary and the FIU, on anti-corruption and related activities. 

 
 

 3. Chapter IV: International cooperation 
 

 3.1. Observations on the implementation of the articles under review 
 

  Extradition (art. 44) 
 

Extradition is governed by the Extradition Act and 7 bilateral extradition 
treaties. Malawi can extradite persons to designated countries and territories 
(currently, 25), subject to such conditions, exceptions, adaptations or 
modifications as the Minister of Justice may specify (Section 3, Extradition 
Act). Malawi can also extradite persons in the absence of a treaty on 
conditions of reciprocity. Malawi recognizes the Convention as a legal basis 
for extradition.  

Extradition is subject to dual criminality and a minimum imprisonment term of 
one year, subject to the terms of extradition treaties. In addition, the 
Extradition Act contains a list of extraditable offences, which does not cover 
all UNCAC offences. Extradition is limited to the extent that not all offences 
established under the Convention have been criminalized.  

Simplified extradition arrangements are available under the London Scheme, 
but no specific measures are in place to expedite extradition procedures and 
simplify evidentiary requirements.   

Requests are received through diplomatic channels and transmitted to the DPP, 
through the Attorney General. There have been few completed extradition 
proceedings, and no extradition cases related to corruption to date.  
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Political offences are exempted from extradition under Section 6 of the 
Extradition Act. Only one extradition request has been refused to date (in a 
homicide case not related to corruption). Malawi recognizes grounds for 
refusal in line with the Convention. Extradition may not be refused under 
Section 6 on the grounds of the nationality of the requested person. Malawi has 
never refused the extradition of a national.  

Malawi applies the fair treatment and due process protections of its domestic 
legislation in extradition proceedings. Issues of fair treatment or 
discriminatory purpose have not been invoked to date in corruption cases. 
 

  Transfer of sentenced persons; transfer of criminal proceedings (arts. 45, 47) 
 

Malawi has concluded one prisoner transfer agreement with Zambia which is 
also applicable to corruption. Negotiations for a scheme on prisoner transfer 
in the Southern African Development Community (SADC) are underway.  

There is no law or practice on the transfer of criminal proceedings. 
 

  Mutual legal assistance (art. 46) 
 
Malawi’s Mutual Legal Assistance in Criminal Matters Act (MLACMA) 
provides the legal basis for mutual legal assistance (MLA) but is limited in 
application to Commonwealth countries. MLA can also be provided on the 
basis of bilateral and multilateral treaties and on conditions of reciprocity in 
the absence of a treaty.  

MLA is subject to a mandatory requirement of dual criminality (Section 
18(2)(d)), which is not alleviated where the request involves non-coercive 
assistance. Accordingly, MLA is limited to the extent that not all offences 
established under the Convention have been criminalized and subject to the 
terms of Malawi’s treaties. It was noted by Malawian authorities that the strict 
application of the dual criminality requirement would seem to run counter to 
Section 18(9) of the MLACMA, according to which assistance may not be 
refused on the ground that an offence is not within the scope of an 
international convention imposing an obligation to afford MLA relating to such 
offence. 

Malawi may render assistance for a variety of investigative and judicial 
purposes and bank secrecy is not an obstacle to the provision of assistance. 
There are no guidelines or provisions governing timeframes for executing MLA 
requests.  

Malawi subscribes to the Commonwealth (Harare) Scheme on MLA.  

Requests are received through diplomatic channels and transmitted to the DPP, 
through the Attorney General, who is specified as the central authority under 
subsidiary legislation, the Mutual Assistance in Criminal Matters (Designation 
of Authority) Order. Once a request is received, the DPP assesses compliance 
of the request with the Act. Malawi has not notified the United Nations of its 
central authority and accepted language for MLA. 

Malawi may refuse MLA on the ground that discretionary conditions imposed 
by the Minister under Section 3(2) are not met or because the provision of 
assistance would present an excessive burden on its resources (Section 18(3)(c) 
and (d)). In practice, there have been few completed MLA requests, and 
Malawi has not refused assistance in corruption-related matters to date. 
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Confidentiality restrictions are established, but a limitation on the use of 
information received through MLA has not been adopted.  

Malawi may consult with requesting States before refusing MLA (Section 18(8) 
MLACMA) and is required under Section 18(6) to provide reasons for refusing 
assistance, unless the request involves the temporary transfer of prisoners for 
purposes of MLA (Section 18(7)). 

The safe conduct of transferred persons is only addressed in the case of 
outgoing requests made by Malawi (Section 22 MLACMA). 

The possibility of conducting hearings via videoconference for purposes of 
MLA is not regulated. 

The MLACMA and subsidiary legislation do not regulate the ordinary expenses 
of executing requests. 
 

  Law enforcement cooperation; joint investigations; special investigative 
techniques (arts. 48, 49, 50) 
 

Malawi’s law enforcement authorities cooperate through the Southern African 
Regional Police Chiefs Cooperation Organization (SARPCCO) and 
INTERPOL. Malawi is also a member of the Southern African Development 
Community (SADC), the Eastern and South African Anti Money Laundering 
Group (ESAAMLG) and the Asset Recovery Inter-Agency Network of Southern 
Africa (ARINSA).  

The ACB is a member of the SADC Anti-Corruption Committee (SACC) and the 
African Association of Anti-Corruption Authorities (AAACA). 

Joint Permanent Consultative Commissions provide a platform for law 
enforcement cooperation among SADC countries. Some memoranda of 
understanding are in place (e.g. FIU and the police), and the FIU also 
cooperates through the Egmont Group. Malawi considers the Convention as a 
basis for law enforcement cooperation. 

Malawi participates in joint investigations on a case-by-case basis in the 
absence of formal legal or administrative measures. The use of special 
investigative techniques is regulated in subsidiary legislation (standing orders) 
and presents legal and practical challenges. 
 
  

 3.2. Successes and good practices 
 

• The exchange of personnel for investigative and training purposes, in 
particular with neighboring countries, helps to strengthen law 
enforcement cooperation at the international level. 

 

 3.3. Challenges in implementation 
 

The following steps could further strengthen existing anti-corruption measures: 

• Continue to invest in the development of statistics and capacity of 
authorities for international cooperation (arts. 44, 46 of the 
Convention). 

• Revise the Extradition Act, including the list of extraditable offences, 
and treaties to ensure all UNCAC offences are extraditable (art. 44(4)). 



 

Page 13 of 142 
 

• Specify the conditions on which extradition may be granted, and 
consider adopting extradition guidelines to provide greater legal 
certainty to requesting States (art. 44(8)). 

• Adopt measures to expedite extradition procedures and simplify 
evidentiary requirements (art. 44(9)). 

• Provide that consultations be held before extradition is refused, and 
before MLA is postponed or refused, including through the adoption of 
guidelines or regulations, as appropriate (art. 44(17), art. 46(26)). 

• Extend the application of MLACMA to non-Commonwealth countries 
(art. 46).  

• Alleviate the strict dual criminality requirement, in particular to ensure 
that non-coercive MLA is provided in the absence of dual criminality, 
and harmonize the applicable provisions with Section 18(9) of MLACMA 
(art. 46(9)).  

• Revisit the grounds for refusal provided in Section 18(3)(c) and (d) of 
the MLACMA (art. 46(21)). 

• Adopt a provision on the limitation of use of information received 
through MLA, for greater legal certainty (art. 46(19)). 

• Ensure that requesting States are notified of any reasons for refusal, 
also in cases involving requests for the temporary transfer of prisoners 
for purposes of MLA (Section 18(7) of MLACMA) (art. 46(23)). 

• Consider adopting MLA guidelines and provisions governing timeframes 
for executing MLA requests (art. 46(24)). 

• Specify the safe conduct of persons transferred pursuant to an incoming 
MLA request received by Malawi (Section 22 of MLACMA) (art. 46(27)). 

• Specify in MLACMA that ordinary expenses of executing requests are 
borne by the requested State (art. 46(28)). 

• Provide the notifications under paragraphs 13 and 14 of article 46. 

• Consider regulating the transfer of criminal proceedings (art. 47). 

• Continue to strengthen law enforcement cooperation at the international 
level (art. 48). 

• Regulate the use and admissibility of evidence derived from special 
investigative techniques (art. 50). 

 
 

 3.4. Technical assistance needs identified to improve implementation of the 
Convention 

 
• Malawi indicated that it would require technical assistance, including legal 

advice and capacity-building, on extradition, MLA and special investigative 
techniques.  

IV. Implementation of the Convention 
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A. Ratification of the Convention 
 
The Republic of Malawi signed the United Nations Convention against Corruption (hereinafter, 
“Convention”) on 21 September 2004. The instrument of ratification was signed by the President 
of the Republic on 31 October 2007 and Malawi deposited its instrument of ratification with the 
Secretary-General of the United Nations on 4 December 2007.  
 

B. Legal system of Malawi 
 
Malawi has been a constitutional democracy since 1994. Its legal system comprises: (a) statutory 
law, (b) customary law, and (c) case law (judicial decisions), the Malawi Constitution being the 
supreme law of the land. The legal system is based on the English common law, largely 
influenced by Malawi’s history as a former British colony.  
 
Malawi follows a Presidential system of government. Government comprises three arms - (a) the 
Executive, which includes the President, Vice President, and Cabinet Ministers, (b) the 
Legislature, and (c) the Judiciary. 
 
Section 211 of the 1995 Constitution of Malawi states that generally accepted rules of 
international law and international conventions, when they have been ratified by an Act of 
Parliament and have come into effect, shall form an integral part of Malawi’s domestic law and 
shall override any other contrary provision of domestic law.  
 
Section 211 of the Constitution regulates international law, and stipulates that:  
 
Section 211 
(1) Any international agreement entered into after the commencement of this Constitution shall 
form part of the law of the Republic if so provided by an Act of Parliament. 
(2) Binding international agreements entered into before the commencement of this Constitution 
shall continue to bind the Republic unless otherwise provided by an Act of Parliament. 
(3) Customary international law, unless inconsistent with this Constitution or an Act of 
Parliament, shall form part of the law of the Republic. 
 
The Malawi Parliament enacted the Corrupt Practices Act in 1995 before the Convention was 
ratified by Malawi. As a result, the Act may not fully domesticate the Convention. However, 
Malawi has taken positive steps by amending its legislation to incorporate those provisions of the 
Convention that were not included in the Act when it was passed in 1995 and amended in 2004. 
 
Malawi implements its obligations under the Convention through a variety of laws, listed below. 
 

• The Corrupt Practices Act (“CPA”) 
• The Penal Code 
• The Criminal Procedure and Evidence Code  
• The Money Laundering, Proceeds of Serious Crimes and Terrorist Financing Act  
• The Extradition Act, and 
• The Mutual Legal Assistance in Criminal Matters Act. 
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Malawi also provided the reviewers with a copy of the National Anti-Corruption Strategy. 
 
 

C. Implementation of selected articles 
 

III. Criminalization and law enforcement 
 

With respect to the definition of “public official”, Malawi cited the following provisions. 
 
Section 3 of the Corrupt Practices Act (Interpretation) 
 
“public officer” means any person who is a member of, or holds office in, or is employed in the 
service of, a public body, whether such membership, office or employment is permanent or 
temporary, whole or part-time, paid or unpaid, and includes the President, a Vice-President, a 
Minister and a member of Parliament; 
 
Section 4 of the Penal Code  
 
“person employed in the public service” means any person holding any of the following offices 
or performing the duty thereof, whether as a deputy or otherwise, namely— 
 (a) any civil office including the office of President, the power of appointing a person 
to which or of removing from which is vested in the President or in a Minister or in any public 
Commission or Board; or 
 (b) any office to which a person is appointed or nominated by Act or by election; or 
 (c) any civil office, the power of appointing to which or removing from which is 
vested in any person or persons holding an office of any kind included in either of the two last 
preceding paragraphs of this definition; or 
 (d) any office of arbitrator or umpire in any proceeding or matter submitted to 
arbitration by order or with the sanction of any court, or in pursuance of any Act; and the said 
term further includes— 
  (i) a member of a commission of inquiry appointed under or in pursuance of 
any Act; 
  (ii) any person employed to execute any process of a court, including a 
Traditional Court; 
  (iii) all persons employed in the armed forces or police force of the Republic; 
  (iv) all persons in the employment of any government department of the 
Republic; 
  (v) a person acting as a Minister of religion of whatsoever denomination, in so 
far as he performs functions in respect of the notification of intending marriage or in respect of 
the solemnisation of marriage, or in respect of the making or keeping of any register or certificate 
of marriage, birth, baptism, death or burial, but not in any other respect; 
  (vi) a person employed in the service of any Local Authority or of any board, 
Council, society or other authority, whether incorporated or otherwise, established by or under 
any Act, other than the Companies Act; Cap. 46:03 
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  (vii) a person employed in any class of employment which may be specified as 
public service by the Minister by notice published in the Gazette; 
  (viii) a member of the National Assembly; 
  (ix) any Chief. 
 
In this context, it is noted that the definitions of “public officer” and “person employed in the 
public service” respectively under section 3 CPA and section 4 Penal Code do not cover all 
categories of persons enumerated in the Convention, article 2. In particular, the definition in 
section 3 of the CPA is limited to members of Government and other statutory bodies. 
 
It is recommended, therefore, that Malawi adopt a comprehensive definition of public officials 
that covers all categories of persons enumerated in article 2 of the Convention. 
 
As a general observation regarding the implementation of the chapter, a lack of statistics and case 
examples for the various offences under the Convention is noted.  It is recommended that Malawi 
continue to strengthen data collection systems to identify and track corruption-related cases that 
are investigated, prosecuted and adjudicated across agencies, and consider publishing this 
information regularly in annual reports and on the ACB website. 
 

Article 15. Bribery of national public officials 
 

Subparagraph (a) of article 15 
 

Each State Party shall adopt such legislative and other measures as may be necessary to 
establish as criminal offences, when committed intentionally: 
 
(a) The promise, offering or giving, to a public official, directly or indirectly, of an undue 
advantage, for the official himself or herself or another person or entity, in order that the official 
act or refrain from acting in the exercise of his or her official duties; 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi provided the following information. 
 
Bribery is classified as a corrupt practice in Section 3 of the Corrupt Practices Act, which defines 
“corrupt practices” as: a) the offering, giving, receiving, obtaining, or soliciting of any advantage 
to influence the action of any public officer or any official or any other person in the discharge of 
their duties of that public officer, official or other person, b) influence peddling, c) the extortion 
of any advantage.  
 
The following are examples of specific offences in place in relation to bribery. 
 
Section 24 of the Corrupt Practices Act  
Corrupt Practices by or with Public Officers 
(1) Any public officer who by himself, or by or in conjunction with any other person, corruptly 
solicits, accepts or obtains, or agrees to accept or attempts to receive or obtain, from any person 
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for himself or for any other person, any advantage as an inducement or reward for doing or 
forbearing to do, or for having done or forborne to do, anything in relation to any matter or 
transaction, actual or proposed, with which any public body is or may be concerned shall be 
guilty of an offence. 
(2) Any person who by himself, or by or in conjunction with any other person, corruptly gives, 
promises or offers any advantage to any public officer, whether for the benefit of that public 
officer or of any other public officer, as an inducement or reward for doing or forbearing to do 
anything in relation to any matter or transaction, actual or proposed, with which any public body 
is or may be concerned shall be guilty of an offence. 
 
Section 90 of the Penal Code 
Official corruption  
Any person who— 
(a) being employed in the public service, and being charged with the performance of any duty 
by virtue of such employment, corruptly solicits, receives, or obtains, or agrees or attempts to 
receive or obtain, any property or benefit of any kind for himself or any other person on account 
of anything already done or omitted to be done, or to be afterwards done or omitted to be done, 
by him in the discharge of the duties of his office; or 
(b) corruptly gives, confers or procures, or promises or offers to give or confer, or to procure 
or attempt to procure, to, upon, or for any person employed in the public service, or to, upon, or 
for any other person, any property or benefit of any kind on account of any such act or omission 
on the part of the person so employed, shall be guilty of a felony and shall be liable to 
imprisonment for a term of not less than five years and not more than twelve years. 
 
No examples of implementation were provided. 
 
Malawi indicated that no statistical data on number of investigations, prosecutions and 
convictions/acquittals is available. 
 
(b) Observations on the implementation of the article 
 
Active bribery of public officials is criminalized primarily in two different legal provisions: 
section 24 (a) of the CPA and section 90 (b) of the Penal Code. These two offences contain 
different definitions of corruption and different penalties. Both sections are routinely applied by 
prosecutors to charge cases of bribery, according to officials in the office of the Director of 
Public Prosecution (DPP). 
 
The reviewing experts observed that indirect bribery is not criminalized under section 24 of the 
CPA or section 90 of the Penal Code, as in the case of other corruption offences (e.g., section 
25B of the CPA). While Malawi officials indicated that, in practice, indirect bribery is covered 
and a case example was provided, it is nonetheless recommended, for greater legal certainty, that 
Malawi ensure that indirect acts of active bribery are criminalized in all situations.  
 

Subparagraph (b) of article 15 
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Each State Party shall adopt such legislative and other measures as may be necessary to 
establish as criminal offences, when committed intentionally: 
... 
(b) The solicitation or acceptance by a public official, directly or indirectly, of an undue 
advantage, for the official himself or herself or another person or entity, in order that the official 
act or refrain from acting in the exercise of his or her official duties. 
 

(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 24 of the Corrupt Practices Act 
Corrupt Practices by or with Public Officers  
(1) Any public officer who by himself, or by or in conjunction with any other person, corruptly 
solicits, accepts or obtains, or agrees to accept or attempts to receive or obtain, from any person 
for himself or for any other person, any advantage as an inducement or reward for doing or 
forbearing to do, or for having done or forborne to do, anything in relation to any matter or 
transaction, actual or proposed, with which any public body is or may be concerned shall be 
guilty of an offence. 
(2) Any person who by himself, or by or in conjunction with any other person, corruptly gives, 
promises or offers any advantage to any public officer, whether for the benefit of that public 
officer or of any other public officer, as an inducement or reward for doing or forbearing to do 
anything in relation to any matter or transaction, actual or proposed, with which any public body 
is or may be concerned shall be guilty of an offence. 
 
Section 90 of the Penal Code 
Official corruption  
Any person who— 
(a) being employed in the public service, and being charged with the performance of any duty 
by virtue of such employment, corruptly solicits, receives, or obtains, or agrees or attempts to 
receive or obtain, any property or benefit of any kind for himself or any other person on account 
of anything already done or omitted to be done, or to be afterwards done or omitted to be done, 
by him in the discharge of the duties of his office; or 
(b) corruptly gives, confers or procures, or promises or offers to give or confer, or to procure 
or attempt to procure, to, upon, or for any person employed in the public service, or to, upon, or 
for any other person, any property or benefit of any kind on account of any such act or omission 
on the part of the person so employed, shall be guilty of a felony and shall be liable to 
imprisonment for a term of not less than five years and not more than twelve years. 
Malawi provided the following cases as examples of implementation: 
 
Republic v Dennis Kambalame (Criminal Case No. 108 of 2002) available on 
www.malawilii.org. 
Between 1998 and 2002, The Anti-Corruption Bureau investigated allegations that the Chief 
Executive of Petroleum Control Commission corruptly awarded contracts to supply petroleum 
products and that he was living beyond his means. The matter was successfully investigated, in 
many countries including the United Kingdom, Germany, Tanzania, the United States of 
America, Mozambique, South Africa and the Channel Islands. The investigations involved many 
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countries because the proceeds of corruption were received in Channel Islands but were being 
moved from country to country. The case involved over US$1.5 million. The suspect was 
convicted of or receiving bribes amounting to US$25,000.00 which was confiscated and vested in 
the State. The accused person, former General Manager for the Petroleum Control Commission, 
was charged and convicted with, among other counts, corruption by a public officer contrary to 
section 29 (1) (a) (i) of the Corrupt Practices Act.   
 
Republic vs. Howard Njewa (available on www.malawilii.org) 
The accused, a Principal Accountant working for the Malawi Government, was convicted by the 
Lilongwe Magistrate Court for engaging in corrupt practices and was sentenced to four years 
imprisonment. In this case, the accused was charged with one count of having advantage for  
giving assistance in regard to contracts contrary to section 29 (1) of the Corrupt Practices Act 
and one count of abuse of public office contrary to section 25B (1) of the Corrupt Practices Act. 
 
Malawi indicated that no statistical data on number of investigations, prosecutions and 
convictions/acquittals is available. 
 
(b) Observations on the implementation of the article 
 
As in the case of article 15 (a) of the Convention, it is noted that acts of indirect bribery are not 
explicitly criminalized. Accordingly, it is recommended that Malawi adopt measures to ensure 
that acts of indirect bribery are covered, also for the offence of passive bribery.  
 

Article 16. Bribery of foreign public officials and officials of public international 
organizations 
 
1. Each State Party shall adopt such legislative and other measures as may be necessary to 
establish as a criminal offence, when committed intentionally, the promise, offering or giving to a 
foreign public official or an official of a public international organization, directly or indirectly, 
of an undue advantage, for the official himself or herself or another person or entity, in order 
that the official act or refrain from acting in the exercise of his or her official duties, in order to 
obtain or retain business or other undue advantage in relation to the conduct of international 
business. 
 
2. Each State Party shall consider adopting such legislative and other measures as may be 
necessary to establish as a criminal offence, when committed intentionally, the solicitation or 
acceptance by a foreign public official or an official of a public international organization, 
directly or indirectly, of an undue advantage, for the official himself or herself or another person 
or entity, in order that the official act or refrain from acting in the exercise of his or her official 
duties. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi has not criminalized the bribery of foreign public officials and officials of public 
international organizations. 
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Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
As Malawi has not criminalized the active bribery of foreign public officials and officials of 
public international organizations, it is recommended that Malawi adopt a corresponding offence 
and consider also criminalizing the passive bribery of such officials.  
 
 

Article 17. Embezzlement, misappropriation or other diversion of property by a public 
official 
         
Each State Party shall adopt such legislative and other measures as may be necessary to 
establish as criminal offences, when committed intentionally, the embezzlement, 
misappropriation or other diversion by a public official for his or her benefit or for the benefit of 
another person or entity, of any property, public or private funds or securities or any other thing 
of value entrusted to the public official by virtue of his or her position. 
 
(a) Summary of information relevant to reviewing the implementation of the article  
 
Malawi cited the following legal provisions: 
 
Section 283 of the Penal Code 
Stealing by persons in the public service 
(1) Where it is proved to the satisfaction of the court that any person employed in the public 
service  has by virtue of his employment received or has in his custody or under his control any 
money or other property, and such person has been unable to produce to his employer such 
money or such other property or to make due account therefore, such person shall, unless he 
satisfies the court to the contrary, be presumed to have stolen such money or other property, and 
shall be convicted of a felony of theft. 
(2) Where a person employed in the public service is charged with theft, and it is proved to the 
satisfaction of the court that during a period of that person’s employment there has been paid into 
a bank, Post Office Savings or other account to the credit of that persona greater amount in  the 
aggregate than that person has received by way of lawful remuneration during such period, and 
the accused person fails to give to a court  a satisfactory explanation of how he came into 
possession of such excess amount, the court shall take into consideration such failure in 
determining whether or not the accused person is guilty of the theft with which he is charged. 
(3) Where a person employed in the public service is charged with theft, and it is proved to the 
satisfaction of the court that during a period of that person’s employment there has been any 
sudden or substantial enrichment of that person, or of any member of his family or household, in 
respect of money or other property, and no satisfactory explanation of such enrichment is given  
to the court, the court shall take into consideration the absence of such explanation in determining 
whether or not the accused person is guilty of the theft with which he is charged. 
(4) Notwithstanding section 27(2) and (3), where a person employed in the public service is 
convicted of theft under subsection (1),  he shall be sentenced to imprisonment for a period not 
less than that set out in the following table opposite the amount or value which corresponds to the 
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amount or value of money or other property stolen by him less the amount of any money repaid 
to the employer by the convicted person by way of restitution or the value of other property in 
respect of which restitution has been made by him to the employer-   
 
Amount or value             Period of Imprisonment  
Not exceeding K2,000………………………………12 months 
Exceeding K2,000 but not exceeding K5,000………2 years 
Exceeding K5,000 but not exceeding K,8000………3 years 
Exceeding K8,000 but not exceeding K12,000……..4 years 
Exceeding K12,000 but not exceeding K20,000……5 years 
Exceeding K20,000 but not exceeding K40,000……7 years 
Exceeding K40,000 but not exceeding K50,000……8 years 
Exceeding K50,000 but not exceeding K80,000……10 years 
Exceeding K80,000………………………...………..14 years 
 
Provided however that the provisions of this subsection shall not apply in any case where either- 
(a) the person convicted has by way of restitution repaid in full the amount of any money proved 
to have been stolen by him or has made full restitution in respect of any other property stolen by 
him, or both, as the case may be, or 
(b) the amount or value of the money or other property stolen did not exceed K500. For purposes 
of this section “restitution” means a positive and voluntary act of the restoration of the money or 
property by either the convicted person or some other person on his behalf, but does not include 
money or property recovered by the police or the employer of the convicted person or any other 
person, not on behalf of the convicted person. 
(5) The maximum punishment under this section shall be imprisonment for life. 
(6) Where the court convicts of theft of any person to whom subsection (1) applies, the court 
shall make an Order for the seizure of any money and the seizure and sale of any property of that 
person, or of any member of that person’s family or household whom the court is satisfied has 
been fraudulently enriched from the proceeds of the theft, sufficient to realize an amount, 
equivalent to the amount or value of the money or other property proved to have been stolen less 
the amount or value of any part of such money or property restored to his employer and any 
amount ordered to be paid under subsection (7), to be paid forthwith to his employer. 
(7) Where a court convicts of theft any person  to whom subsection (2) applies, the court shall 
make an Order for the payment to that person’s employer out of that person’s bank, Post office 
Savings or other account of a sum equivalent to the amount or value of the money or other 
property proved to have been stolen less the amount or value of any part of such money or 
property restored to his employer, by that person. Any such Order shall be a sufficient authority 
to the banker, Post Office Savings or other person or authority with whom the account is 
maintained for the payment to the employer of the amount specified in the Order out of any sums 
standing to the credit of the convicted person in such account. 
 
Section 25B of the Corrupt Practices Act  
Misuse of public office 
(1) Any public officer who uses, misuses or abuses his public office, or his position, status or 
authority as a public officer, for his personal advantage or for the advantage of another person or 
to obtain, directly or indirectly, for himself or for another person, any advantage, wealth, 
property, profit or business interest shall be guilty of an offence. 
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(2) Any person who uses his influence on, or induces or persuades, a public officer to use, misuse 
or abuse his public office, or his position, status or authority as a public officer, for such person’s 
advantage or for the advantage of another person or to obtain, directly or indirectly, for such 
person or for another person any advantage, wealth, property, profit or business interest shall be 
guilty of an offence. 
(3) Where in any proceedings for an offence under this section the prosecution proves that the 
accused did or directed to be done, or was in any way party to the doing of, any arbitrary act 
which resulted in the loss or damage of any property of the Government or of a public body, or 
the diversion of such property to or for purposes for which it was not intended, the accused shall, 
unless he gives proof to the contrary, be presumed to have committed the offence charged. 
(4) For purposes of this section “arbitrary”, in relation to actions of a public officer concerning 
the duties of his office, includes the doing, or directing the doing, of anything contrary to- 
(a) procedures prescribed by or under any written law; or 
(b) established practice or any agreed rules or arrangement which is known or ought to be known 
to him or is, in relation to the matter under consideration, brought to his attention in writing or 
other sufficient means. 
 
Section 57 General Interpretation Act 
Property includes money, and every description of property, whether movable or immovable, 
animate or inanimate, obligations and every description of estate, interest and profit, profited or 
future, vested or contingent, arising out of or incident to property;  
 
Malawi indicated that no statistical data on number of investigations, prosecutions and 
convictions/acquittals is available. 
 
(b) Observations on the implementation of the article  
 
Malawi has criminalized the theft of property by a person employed in the public service under 
section 283 of the Penal Code. Certain aspects of misappropriation and diversion of property are 
also captured by the offence of misuse of public office (section 25B CPA). 
 
Section 283 of the Penal Code provides an evidentiary presumption whereby, in the absence of a 
satisfactory explanation by a public official charged with theft of any “sudden or substantial 
enrichment of that person, or of any member of his family or household”, the court shall take into 
consideration the absence of such explanation in determining whether the accused is guilty of 
theft. 
 
However, third party benefits and the indirect commission of the offence are not covered under 
section 283 of the Penal Code.  
 
Accordingly, it is recommended that Malawi criminalize embezzlement, misappropriation and 
other diversion of property in line with the Convention. 
 
(c)  Successes and good practices 
 
The evidentiary presumption in section 283 of the Penal Code allows the courts to take into 
account the absence of a satisfactory explanation of any “sudden or substantial enrichment” in 
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determining whether an accused is guilty of theft. This evidentiary presumption is considered to 
be conducive to the investigation and prosecution of cases. 
 

Article 18. Trading in influence 
 
Each State Party shall consider adopting such legislative and other measures as may be 
necessary to establish as criminal offences, when committed intentionally: 
 
(a) The promise, offering or giving to a public official or any other person, directly or indirectly, 
of an undue advantage in order that the public official or the person abuse his or her real or 
supposed influence with a view to obtaining from an administration or public authority of the 
State Party an undue advantage for the original instigator of the act or for any other person; 
 
(b) The solicitation or acceptance by a public official or any other person, directly or indirectly, 
of an undue advantage for himself or herself or for another person in order that the public 
official or the person abuse his or her real or supposed influence with a view to obtaining from 
an administration or public authority of the State Party an undue advantage. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 25 (2) of the Corrupt Practices Act  
Corrupt use of official powers and procuring corrupt use of official powers 
25. (2) Any person who, being concerned with any matter or transaction falling within the scope 
of authority, or connected with the jurisdiction, powers, duties or functions of any public officer, 
by himself, or by or in conjunction with any other person, corruptly gives, promises or offers any 
advantage, whether directly or indirectly, to such public officer either for himself or for any other 
person shall be guilty of an offence. 
 
Section 27(4) of the Corrupt Practices Act 
Corrupt transactions by or with agents 
27. (4)   Any person who, having, or claiming or pretending to have influence with a public body 
or a public officer, demands, accepts, offers or agrees to accept for himself or another person an 
advantage or does anything in order to corruptly exercise influence in connection with any matter 
or business with the public body or public officer shall be guilty of an offence. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
It is noted that although relevant provisions are included in Section 25(2) and 27(4) of the CPA, 
Malawi has not criminalized trading in influence in line with article 18 of the Convention. 
 
Accordingly, it is recommended that Malawi consider criminalizing trading in influence.  
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Article 19. Abuse of functions 
         
Each State Party shall consider adopting such legislative and other measures as may be 
necessary to establish as a criminal offence, when committed intentionally, the abuse of functions 
or position, that is, the performance or failure to perform an act, in violation of laws, by a public 
official in the discharge of his or her functions, for the purpose of obtaining an undue advantage 
for himself or herself or for another person or entity. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited sections 25A to 25D and 28 of the Corrupt Practices Act, as well as sections 92 and 
95 of the Penal Code, which read as follows: 
 
Section 92 of the Penal Code  
Public officers receiving property 
Any person who, being employed in the public service, receives any property or benefit of any 
kind for himself, on the understanding, express or implied, that he shall favour the person giving 
the property or conferring the benefit, or any one in whom that person is interested, in any 
transaction then pending, or likely to take place, between the person giving the property or 
conferring the benefit, or any one in whom he is interested, and any person employed in the 
public service, shall be guilty of a felony and shall be liable to imprisonment for a term not less 
than five years and not more than twelve years. 
 
Section 95 of the Penal Code 
Abuse of office 
Any person who, being employed in the public service, does or directs to be done, in abuse of the 
authority of his office, any arbitrary act prejudicial to the rights of another shall be guilty of a 
misdemeanor. 
If the act is done or directed to be done for purposes of gain he shall be guilty of a felony and 
shall be liable to imprisonment for three years. 
A prosecution for any offence under this or either of the two last preceding sections shall not be 
instituted except by or with the sanction of the Director of Public Prosecutions. 
 
Section 25 A of the Corrupt Practices Act  
Public officers performing functions corruptly 
(1) Any public officer who, being concerned with any matter or transaction falling  within or 
connected with the jurisdiction, powers, duties or functions of his office, exercises or performs 
his powers, duties or functions corruptly, or otherwise acts corruptly, in relation to such matter or 
transaction shall be guilty of an offence. 
(2) Any person who uses his influence on, or induces or persuades, a public officer concerned 
with any matter or transaction falling within or connected with that public officer’s jurisdiction, 
powers, duties or functions to exercise or perform his powers, duties or functions corruptly, or 
otherwise to act corruptly, in relation to such matter or transaction shall be guilty of an offence. 
 
Section 25 B of the Corrupt Practices Act  
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Misuse of public office 
(1) Any public officer who uses, misuses or abuses his public office, or his position, status or 
authority as a public officer, for his personal advantage or for the advantage of another person or 
to obtain, directly or indirectly, for himself or for another person, any advantage, wealth, 
property, profit or business interest shall be guilty of an offence. 
(2) Any person who uses his influence on, or induces or persuades, a public officer to use, misuse 
or abuse his public office, or his position, status or authority as a public officer, for such person’s 
advantage or for the advantage of another person or to obtain, directly or indirectly, for such 
person or for another person any advantage, wealth, property, profit or business interest shall be 
guilty of an offence. 
(3) Where in any proceedings for an offence under this section the prosecution proves that the 
accused did or directed to be done, or was in any way party to the doing of, any arbitrary act 
which resulted in the loss or damage of any property of the Government or of a public body, or 
the diversion of such property to or for purposes for which it was not intended, the accused shall, 
unless he gives proof to the contrary, be presumed to have committed the offence charged. 
(4) For purposes of this section “arbitrary”, in relation to actions of a public officer concerning 
the duties of his office, includes the doing, or directing the doing, of anything contrary to- 
(a) procedures prescribed by or under any written law; or 
(b) established practice or any agreed rules or arrangement which is known or ought to be 
known to him or is, in relation to the matter under consideration, brought to his attention in 
writing or other sufficient means. 
 
Section 25 C of the Corrupt Practices Act  
Dealing in contracts 
(1) This section shall apply to any information which- 
(a) a public officer holds by virtue of his office; 
(b) would not be expected, or it would not be reasonable for it, to be disclosed by a public 
officer except in the proper performance of the functions of his office; or 
(c) the public officer holding the information knows or ought to know that it is unpublished 
tender information in relation to any contract or proposed contract of a public body. 
(2) Any public officer who holds information to which this section applies, or any person who 
has, directly or indirectly, obtained any such information from a public officer whom that person 
knows or has reasonable cause to believe held the information by virtue of his office, and who- 
(a) deals in any contract or proposed contract to which the information relates and in which 
the public body is involved; 
(b) counsels or procures another person to deal in any such contract or proposed contract, 
knowing or having reasonable cause to believe that such other person would deal in such contract 
or proposed contract; 
(c) communicates to any other person the information held or, as the case may be, obtained 
by him if he knows or has reasonable cause to believe that such other person or any other person 
would make use of the information for the purpose of dealing in, or counselling or procuring any 
person to deal in, any contract or proposed contract to which the information relates and in which 
a public body is involved, shall be guilty of an offence. 
 
25 D of the Corrupt Practices Act  
Disclosure of interest by other public officers 



 

Page 26 of 142 
 

(1) Where a contract or proposed contract in which a public officer or any member of his 
immediate family, or other close associate of his, has a direct or indirect interest is, to his 
knowledge, being, or is to be, considered- 
(a) at a meeting at which the public officer is or will be present; or 
(b) in any other circumstances relating to his duties as a public officer, 
such public officer shall, at the commencement of the meeting or at any time upon becoming so 
aware, declare to the meeting or to the appropriate authority or in the manner prescribed the 
nature of such interest and shall not take part in, or be in attendance during, the discussion or 
consideration of the contract or proposed contract or vote on any matter or do any other thing 
relating to the contract or proposed contract. 
(2) Any public officer who- 
(a) fails to make a declaration of interest as required by subsection (1); 
(b) in making a declaration of interest pursuant to subsection (1), makes a false declaration or 
a false statement; 
(c) otherwise contravenes subsection (1), shall be guilty of an offence. 
(3) It shall be a defense to a charge for an offence against subsection 2 (b) that the accused did 
not know, or did not have reasonable ground to believe that the declaration or statement was 
false. 
(4) In this section- 
“interest” means interest in a private capacity; and 
“member of immediate family” in relation to a public officer, includes that public officer’s 
spouse, child, parent, brother, sister, grandchild, grandparent, uncle, aunt and other close relative. 
 
Section 28 of the Corrupt Practices Act  
Corruption of members of public bodies in regard to meetings, etc. 
(1) Any person who, being a member of any public body, by himself or by or in conjunction with 
any other person, corruptly solicits, accepts or obtains, or agrees to accept or attempts to receive 
or obtain, from any person, for himself or for any other person, any advantage as an inducement 
or reward for- 
(a) his voting or abstaining from voting at any meeting of such public body in favour of or 
against any measure, matter, resolution or question submitted to such public body; or 
(b) his performing, or abstaining from performing, or for his aid in procuring, expediting, 
delaying, hindering or preventing the performance of, any official act by such public body; or 
(c) his aid in procuring or preventing the passing of any vote or the granting of any contract 
or advantage in favour of any person, shall be guilty of an offence. 
(2) Any person who, by himself or by or in conjunction with any other person, corruptly gives, 
promises or offers any advantage to a member of any public body in any such circumstances as 
are referred to in subsection (1) shall be guilty of an offence. 
 
Malawi provided the following examples of implementation. 
 
Yusufu Mwawa vs. The Republic (Case No. 50 of 2006), also available on www.malawilii.org. 
In this case the appellant was charged with four offences of abuse of public office contrary to 
section 25B (1) of the Corrupt Practices Act and Penal Code offences of theft by public servant 
contrary to section 283, forgery contrary to section 357 and uttering a false document contrary 
to section 360. He pleaded not guilty to all the four charges. Trial was before the Senior Resident 
Magistrate Court in Lilongwe. After trial the appellant was convicted on all counts, except that 
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on the charge of theft by public servant the court found that the facts did not establish that he was 
in control or that he had custody of the public funds in question, but on the evidence before it, the 
court proceeded to convict him instead of the lesser offence of simple theft of those funds 
contrary to section to 278 of the Penal Code. He was sentenced to imprisonment for two years for 
the offence of abuse of public office, six months for the offence of theft, five years for the offence 
of forgery and also five years for the offence of uttering a false document.    
 
Sam John Lemos Mpasu vs. The Republic (Case No. 1 of 2009), also available on 
www.malawilii.org. 
In this case the appellant was charged with and convicted of three counts of the offence of abuse 
of office contrary to section 95 of the Penal Code before the learned Chief Resident Magistrate at 
Lilongwe. He was sentenced to two years imprisonment on each count and the sentences were to 
run consecutively.   
 
Malawi indicated that no statistical data on number of investigations, prosecutions and 
convictions/acquittals is available. 
 
(b) Observations on the implementation of the article 
 
The reviewing experts underlined that Malawi has partially criminalized the abuse of functions in 
sections 25A to 25D and 28 of the CPA, and sections 92 and 95 of the Penal Code. However, 
none of these sections criminalize the omission or failure to act by a public official. 
 
Therefore, it is recommended that Malawi consider amending its legislation to cover the failure to 
perform. 
 

Article 20. Illicit enrichment 
 
Subject to its constitution and the fundamental principles of its legal system, each State Party 
shall consider adopting such legislative and other measures as may be necessary to establish as 
a criminal offence, when committed intentionally, illicit enrichment, that is, a significant increase 
in the assets of a public official that he or she cannot reasonably explain in relation to his or her 
lawful income. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 32 of the Corrupt Practices Act 
Possession of unexplained property 
(1) The Director, the Deputy Director or any officer of the Bureau authorized in writing by the 
Director may investigate any public officer where there are reasonable grounds to believe that 
such public officer- 
(a) maintains a standard of living above that which is commensurate with his present or past 
official emoluments or other known sources of income; 
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(b) is in control or possession of pecuniary resources or property disproportionate to his present 
or past official emoluments or other known sources of income; or 
(c) is in receipt directly or indirectly of the benefit of any services which he may reasonably be 
suspected of having received corruptly or in circumstances which amount to an offence under this 
Act. 
(2) Any public officer who, after due investigation carried out under the provisions of subsection 
(1), is found to- 
(a) Maintain a standard of living above that which is commensurate with his present or past 
official emoluments or other known sources of income; 
(b) Be in control or possession of pecuniary resources or property disproportionate to his present 
or past official emoluments or other known sources of income; 
(c) Be in receipt directly or indirectly of the benefit of any services which he may reasonably be 
suspected of having received corruptly or in circumstances which amount to an offence under this 
Act, shall, unless he gives a reasonable explanation, be charged with having or having had under 
his control or in his possession pecuniary resources or property reasonably suspected of having 
been corruptly acquired and, unless he gives a satisfactory explanation to the court as to how else 
he was able to maintain such a standard of living, or such pecuniary resources of property came 
under his control or his possession, or he came to enjoy the benefits of such  services, he shall be 
guilty of an offence. 
(3) In this section- 
(a) “official emoluments” includes a pension, gratuity or other terminal benefits; 
(b) “public officer” includes any person who has held office as public officer on or after 6th July, 
1964. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi has criminalized illicit enrichment in line with the provisions of the Convention. 

 

Article 21. Bribery in the private sector 
 
Each State Party shall consider adopting such legislative and other measures as may be 
necessary to establish as criminal offences, when committed intentionally in the course of 
economic, financial or commercial activities: 
 
(a) The promise, offering or giving, directly or indirectly, of an undue advantage to any person 
who directs or works, in any capacity, for a private sector entity, for the person himself or herself 
or for another person, in order that he or she, in breach of his or her duties, act or refrain from 
acting; 
 
(b) The solicitation or acceptance, directly or indirectly, of an undue advantage by any person 
who directs or works, in any capacity, for a private sector entity, for the person himself or herself 
or for another person, in order that he or she, in breach of his or her duties, act or refrain from 
acting. 
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(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 26 of the Corrupt Practices Act 
Corrupt transactions by or with private bodies 
(1) Any person who by himself, or by or in conjunction with any other person, corruptly solicits, 

accepts or obtains, or agrees to accept or attempts to receive or obtain, from any person, for 
himself or for any other person, any advantage as an inducement or reward for doing or 
forbearing to do, or for having done or forborne to do, anything in relation to any matter or 
transaction, actual or proposed, with which any private body is or may be concerned shall be 
guilty of an offence. 

(2) Any person who by himself, or by or in conjunction with any other person, corruptly gives, 
promises or offers any advantage to any person, whether for the benefit of that person or of 
any other person, as an inducement or reward for doing or forbearing to do, or for having 
done or forborne to do, anything in relation to any matter or transaction, actual or proposed, 
with which any private body is or may be concerned shall be guilty of an offence. 

 
Section 27 of the Corrupt Practices Act  
Corrupt transactions by or with agents 
(1) Any agent who solicits, accepts or obtains, or agrees to accept or attempts to receive or 

obtain, from any person for himself or for any other person, any advantage as an inducement 
or reward for doing or forbearing to do, or for having done or forborne to do, anything in 
relation to his principal’s affairs or business, or for showing or having shown favour or 
disfavour to any person in relation to his principal’s affairs or business or otherwise acts 
corruptly in relation to his principal’s affairs or business shall be guilty of an offence. 

(2) Any person who gives, promises or offers any advantage to any agent as an inducement or 
reward for doing or forbearing to do, or for having done or forborne to do, anything in 
relation to his principal’s affairs or business or foe showing or having shown favour or 
disfavor to any person in relation to his principal’s affairs or business or otherwise acts 
corruptly in relation to his principal’s affairs or business shall be guilty of an offence. 

(3) Any person who gives to an agent, or any agent who with intent to deceive his principal uses, 
any receipt, account or any other document in respect of which the principal is interested or 
which relates to this principal’s affairs or business and which contains any statement which 
is false or erroneous or defective in any material particular, and which to his knowledge or 
belief is intended to mislead the principal shall be guilty of an offence. 

(4) For the purposes of subsections (1) and (2), the permission of a principal to the soliciting, 
accepting or obtaining of any advantage by his agent shall constitute a valid defense. 

 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi has criminalized bribery in private sector in line with article 21 of the Convention. 
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Article 22. Embezzlement of property in the private sector 
 
Each State Party shall consider adopting such legislative and other measures as may be 
necessary to establish as a criminal offence, when committed intentionally in the course of 
economic, financial or commercial activities, embezzlement by a person who directs or works, in 
any capacity, in a private sector entity of any property, private funds or securities or any other 
thing of value entrusted to him or her by virtue of his or her position. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 287 of the Penal Code  
If the offender is a director or officer of a corporation or company, and the thing stolen is the 
property of the corporation or company, he shall be liable to imprisonment for fourteen years. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Stealing property by directors or officers of companies is criminalized under section 287 of the 
Penal Code.  
 
However, the misappropriation and other diversion of property, as well as the indirect 
commission of the offence and third party benefits are not covered. In addition, section 287 does 
not apply to all private sector employees or to persons who work, in any capacity, for a private 
sector entity, as provided for in the Convention.  
 
It is recommended that Malawi consider amending its legislation to cover misappropriation and 
other diversion of property, indirect acts and third party benefits, and to cover all private sector 
employees, in accordance with the Convention.  

 

Article 23. Laundering of proceeds of crime 

Subparagraphs 1 (a) and 1 (b) of article 23 
 
1. Each State Party shall adopt, in accordance with fundamental principles of its domestic law, 
such legislative and other measures as may be necessary to establish as criminal offences, when 
committed intentionally: 
 
(a) (i) The conversion or transfer of property, knowing that such property is the proceeds of 
crime, for the purpose of concealing or disguising the illicit origin of the property or of helping 
any person who is involved in the commission of the predicate offence to evade the legal 
consequences of his or her action; 
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(ii) The concealment or disguise of the true nature, source, location, disposition, movement or 
ownership of or rights with respect to property, knowing that such property is the proceeds of 
crime; 
  
(b) Subject to the basic concepts of its legal system: 
 
(i) The acquisition, possession or use of property, knowing, at the time of receipt, that such 
property is the proceeds of crime; 
 
(ii) Participation in, association with or conspiracy to commit, attempts to commit and aiding, 
abetting, facilitating and counselling the commission of any of the offences established in 
accordance with this article. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 35 of the Money Laundering Act (read together with the definitions in 
section 2) and sections 328 and 329 of the Penal Code, which read as follows: 
 
Section 2 of the Money Laundering Act 
“serious crime” means an offence against a provision of—  
(a) any written law in Malawi, for which the maximum penalty is death or imprisonment for life 
or other deprivation of liberty for a period of not less than 12 months, and includes money 
laundering and terrorist financing;  
(b) a law of a foreign State, in relation to acts or omissions which, had they occurred in Malawi, 
would have constituted an offence for which the maximum penalty is death, or imprisonment for 
life or other deprivation of liberty for a period of not less than 12 months, and includes money-
laundering and terrorist financing; 
 
Section 35 of the Money Laundering Act 
Money laundering offences 
(1) Any person commits the offence of money laundering if the person knowing or having 
reasonable grounds to believe that any property in whole or in part directly or indirectly 
represents any person’s proceeds of crime- 
(a) converts or transfers property knowing or having reason to believe that property is the 
proceeds of crime, with the aim of concealing or disguising the illicit origin of  that property, or 
of aiding any person involved in the commission of the offence to evade the legal consequences 
thereof; 
(b) conceals or disguises the true nature, origin, location, disposition, movement or ownership of 
that property knowing or having reason to believe that the property is the proceeds of crime; 
(c) acquires, possesses or uses that property, knowing or having reason to believe that it is 
derived, directly or indirectly, from proceeds of crime; 
(d) participates in, associates with or conspires to commit, attempts to commit and aids. Abets 
and facilitates the commission of any act or omission referred to in paragraphs (a), (b) or (c). 
(2) For purposes of proving of the money laundering offence under subsection (1), it is not 
necessary that the serious crime be committed. 
(3) A person who contravenes this section commits an offence and shall, on conviction, be liable- 



 

Page 32 of 142 
 

(a) in the case of the natural person, to imprisonment for ten years and to a fine of K2,000,000; 
and 
(b) in the case of a corporation, a fine of K10,000,000 and loss of business authority. 
 
Section 328 of the Penal Code 
Receiving stolen property, etc. 
(1) Any person who receives or retains  any chattel, money, valuable security or other property 
whatsoever, knowing or having reason to believe the same to have been feloniously stolen, taken, 
extorted, obtained or disposed of, shall be guilty of a felony and shall be liable to imprisonment 
for fourteen years. 
Receiving property unlawfully obtained 
(2)Any person who receives or retains  any chattel, money, valuable security or other property 
whatsoever, knowing or having reason to believe the same to have been unlawfully taken, 
obtained, converted or disposed of in a manner which constitutes a misdemeanor, shall be guilty 
of a misdemeanor and shall be liable to the same punishment as the offender by whom the 
property was unlawfully obtained, converted or disposed of. 
(3) No person shall be convicted of an offence under this section unless it shall first be proved 
that the property which is the subject matter of the charge has in fact been stolen, or feloniously 
or unlawfully taken, extorted, obtained, converted or disposed of. 
 
Section 329 of the Penal Code 
Person having in possession property suspected of being stolen 
Any person who is brought before a court charged with having in his possession  anything which 
may be reasonably suspected of having been stolen or unlawfully obtained, and who does not 
give an account to the satisfaction of such court of how he came by the same, shall be guilty of a 
misdemeanor. 
 
Malawi provided the following case as an example of implementation: 
 
Republic v. Tressa Rosie Senzani Namathanga (Criminal Case No. 62 of 2013) 
The accused person, Tressa Rosie Namathanga Senzani was charged and convicted with two 
counts, one of theft, contrary to section 278 of the Penal Code and another of Money Laundering, 
contrary to section 35 (1) (c) of the Money Laundering, Proceeds of Serious Crime and Terrorist 
Financing Act. In this case, the accused person, who was a Principal Secretary in the Ministry of 
Tourism and Culture, was convicted of stealing as well as laundering K63,542,083.30 (about 
USD 127,000), the property of the Malawi Government. 
 
Malawi indicated that no statistical data on number of investigations, prosecutions and 
convictions/acquittals is available. 
 
(b) Observations on the implementation of the article 
 
The reviewing experts concluded that Malawi is in compliance with these provisions. 
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Subparagraphs 2 (a) and 2 (b) of article 23 
  
2. For purposes of implementing or applying paragraph 1 of this article: 
(a) Each State Party shall seek to apply paragraph 1 of this article to the widest range of 
predicate offences; 
 
(b) Each State Party shall include as predicate offences at a minimum a comprehensive range of 
criminal offences established in accordance with this Convention; 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following provision. 
 
Section 2 of the Money Laundering Act 
“serious crime” means an offence against a provision of—  
(a) any written law in Malawi, for which the maximum penalty is death or imprisonment for life 
or other deprivation of liberty for a period of not less than 12 months, and includes money 
laundering and terrorist financing;  
(b) a law of a foreign State, in relation to acts or omissions which, had they occurred in Malawi, 
would have constituted an offence for which the maximum penalty is death, or imprisonment for 
life or other deprivation of liberty for a period of not less than 12 months, and includes money-
laundering and terrorist financing; 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
In accordance with section 2 of the Money Laundering Act, (definitions of “proceeds of crime” 
and “serious crime”), the money laundering offence is applied to “serious crimes”, defined as 
offences punishable by at least 12 months’ imprisonment. Accordingly, the definition of “serious 
crimes” covers all offences established by the Convention.  
 
Malawi’s legislation is in compliance with these provisions. 
 

Subparagraph 2 (c) of article 23 
 
2. For purposes of implementing or applying paragraph 1 of this article: 
... 
(c) For the purposes of subparagraph (b) above, predicate offences shall include offences 
committed both within and outside the jurisdiction of the State Party in question. However, 
offences committed outside the jurisdiction of a State Party shall constitute predicate offences 
only when the relevant conduct is a criminal offence under the domestic law of the State where it 
is committed and would be a criminal offence under the domestic law of the State Party 
implementing or applying this article had it been committed there; 
 
(a) Summary of information relevant to reviewing the implementation of the article 
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Malawi indicated that it has implemented the provision under review  
 
Section 2 of the Money Laundering Act 
“proceeds of crime” means any property derived or realized directly or indirectly from a serious 
crime, and includes, on a proportional basis, property into which any property derived or realized 
directly from the offence was later successively converted, transformed or intermingled, as well 
as income, capital or other economic gains derived or realized from such property at any time 
since the commission of the offence; 
Malawi indicated that examples of implementation and statistical data are not available. 
 
 “serious crime” means an offence against a provision of—  
(a) any written law in Malawi, for which the maximum penalty is death or imprisonment for life 
or other deprivation of liberty for a period of not less than 12 months, and includes money 
laundering and terrorist financing;  
(b) a law of a foreign State, in relation to acts or omissions which, had they occurred in Malawi, 
would have constituted an offence for which the maximum penalty is death, or imprisonment for 
life or other deprivation of liberty for a period of not less than 12 months, and includes money-
laundering and terrorist financing; 
 
(b) Observations on the implementation of the article 
 
In accordance with section 2, under the definition of “proceeds of crime” and “serious crime”, 
predicate offences include offences committed both inside and outside Malawi, subject to dual 
criminality. 
 
Malawi’s legislation is in compliance with this provision. 

 

Subparagraph 2 (d) of article 23 
 
2. For purposes of implementing or applying paragraph 1 of this article: 
... 
(d) Each State Party shall furnish copies of its laws that give effect to this article and of any 
subsequent changes to such laws or a description thereof to the Secretary-General of the United 
Nations; 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi has furnished copies of its money-laundering laws to the United Nations. 
 
(b) Observations on the implementation of the article 
 
Copies of the Money Laundering Act were provided to the Secretariat during the country visit. 
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Subparagraph 2 (e) of article 23 
 
2. For purposes of implementing or applying paragraph 1 of this article: 
... 
(e) If required by fundamental principles of the domestic law of a State Party, it may be provided 
that the offences set forth in paragraph 1 of this article do not apply to the persons who 
committed the predicate offence. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that its domestic system does not contain fundamental principles as referred to 
in the provision above. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi applies self-laundering. During the country visit, Malawi provided details of a case 
(Criminal Case No. 14 of 2013, The Republic vs. Maxwell Namata and Luke Kasamba 
(unreported)) in which the perpetrators were convicted of self-laundering. 

 

Article 24. Concealment 
 
 
Without prejudice to the provisions of article 23 of this Convention, each State Party shall 
consider adopting such legislative and other measures as may be necessary to establish as a 
criminal offence, when committed intentionally after the commission of any of the offences 
established in accordance with this Convention without having participated in such offences, the 
concealment or continued retention of property when the person involved knows that such 
property is the result of any of the offences established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Concealment is criminalized in section 35 of the Money Laundering Act and sections 328 and 
329 of the Penal Code (quoted under article 23 above). 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with article 24 of the Convention. 
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25. Obstruction of justice 
 

Subparagraph (a) of article 25 
 
Each State Party shall adopt such legislative and other measures as may be necessary to 
establish as criminal offences, when committed intentionally:… 
 
(a) The use of physical force, threats or intimidation or the promise, offering or giving of an 
undue advantage to induce false testimony or to interfere in the giving of testimony or the 
production of evidence in a proceeding in relation to the commission of offences established in 
accordance with this Convention; 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 101 of the Penal Code  
Perjury and subornation of perjury 
 (1) Any person who, in any judicial proceeding, or for the purpose of instituting any 
judicial proceeding, knowingly gives false testimony touching any matter which is material to 
any question then depending in that proceeding or intended to be raised in that proceeding, shall 
be guilty of the misdemeanour termed perjury. 
 It is immaterial whether the testimony is given on oath or in any other manner authorized 
by law. 
 The forms and ceremonies used in administering the oath or in otherwise binding the 
person giving the testimony to speak the truth are immaterial, if he assents to the forms and 
ceremonies actually used. 
 It is immaterial whether the false testimony is given orally or in writing. 
 It is immaterial whether the court or tribunal is properly constituted, or is held in the 
proper place or not, if it actually acts as a court or tribunal in the proceeding in which the 
testimony is given. 
 It is immaterial whether the person who gives the testimony is a competent witness or not, 
or whether the testimony is admissible in the proceeding or not. 
 (2) Any person who aids, abets, counsels, procures, or suborns another person to commit 
perjury shall be guilty of the misdemeanour termed subornation of perjury. 
 (3) In this section, the expression “judicial proceeding” includes a proceeding before any 
court, tribunal, or person having by law power to hear, receive and examine evidence on oath. 
 (4) When a statement made for the purposes of a judicial proceeding is, not made on oath 
before the tribunal itself, but is made before a person authorized by law to administer an oath to 
the person who makes the statement, and to record and authenticate the statement, or is made in 
any form and manner permitted by any written law, it shall for the purposes of this section be 
treated as having been made in a judicial proceeding 
 
Section 107 of the Penal Code  
Deceiving witnesses 
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Any person who practises any fraud or deceit, or knowingly makes or exhibits any false 
statement, representation, token, or writing, to any person called or to be called as a witness in 
any judicial proceeding, with intent to affect the testimony of such person as a witness, shall be 
guilty of a misdemeanour. 
 
Section 109 of the Penal Code  
Conspiracy to defeat justice and interference with witnesses 
 Any person who— 
 (a) conspires with any other person to accuse any person falsely of any crime or to do 
anything to obstruct, prevent, pervert, or defeat the course of justice; or 
 (b) in order to obstruct the due course of justice, dissuades, hinders or prevents any 
person lawfully bound to appear and give evidence as a witness from so appearing and giving 
evidence, or endeavours to do so; or 
 (c) obstructs or in any way interferes with or knowingly prevents the execution of any 
legal process, civil or criminal, 
shall be guilty of an offence and shall be liable to imprisonment for five years. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Inducing false testimony or interfering in the giving of testimony or the production of evidence in 
a proceeding is criminalized under sections 101, 107, 109 and 113 of the Penal Code. 
 
Malawi’s legislation is in compliance with article 25 (a) of the Convention. 
 

Subparagraph (b) of article 25 
 
Each State Party shall adopt such legislative and other measures as may be necessary to 
establish as criminal offences, when committed intentionally: 
... 
(b) The use of physical force, threats or intimidation to interfere with the exercise of official 
duties by a justice or law enforcement official in relation to the commission of offences 
established in accordance with this Convention. Nothing in this subparagraph shall prejudice the 
right of States Parties to have legislation that protects other categories of public official. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 13 of the Corrupt Practices Act 
Obstructing of officers of the Bureau 
Any person who- 
(a) assaults, resists, in anyway threatens or otherwise obstructs the Director, the Deputy 
Director or other officer of the Bureau in the execution of his duties; 
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(b) unlawfully hinders or delays the Director, the Deputy Director or other officer of the 
Bureau in effecting entry into or upon any premises, boat, aircraft or vehicle, shall be guilty of an 
offence and liable to a fine of K70,000 and to imprisonment for seven years. 
 
Section 17 of the Corrupt Practices Act 
Impersonation, etc, of officers of the Bureau 
Any person who falsely pretends that- 
(a) he is an officer of the Bureau or has any of the powers of such officer under this Act, or 

under any authorization or warrant issued under this Act; or 
(b) he is able to procure an officer of the Bureau to do or refrain from doing anything in 

connection with the duties of such officer, shall be guilty of an offence and liable to a fine of 
K70,000 and to imprisonment for seven years. 

 
Section 109 of the Penal Code 
Conspiracy to defeat justice and interference with witnesses 
Any person who- 
(a) conspires with any other person to accuse any person falsely of any crime or to do anything 

to obstruct, prevent,, pervert or defeat the course of justice; or 
(b) in order to obstruct the due course of justice, dissuades, hinders, or prevents any person 

lawfully bound to appear and give evidence as a  witness from so appearing and giving 
evidence, or endeavours to do so; or 

(c) obstructs or in any way interferes with or knowingly prevents the execution of any legal 
process, civil or criminal, shall be guilty of an offence and shall be liable to imprisonment for 
five years. 

 
Section 113 of the Penal Code 
Offences relating to judicial proceedings 
(1) Any person who- 
(a) within the premises in which any judicial of proceeding is being had or taken, or within the 
precincts of the same, shows disrespect, in speech or manner, to or with reference to such 
proceeding, or any person before whom such proceeding is being had or taken; or 
(b) having been called upon to give  evidence in a judicial    proceeding, fails to attend, or having 
attended, refuses to be sworn or to make an affirmation or , having been sworn or affirmed, 
refuses without lawful excuse to answer a question or to produce a document, or remains in the 
room in which such proceeding is being had or taken, after the witnesses have been ordered to 
leave the room; or 
(c) causes an obstruction or disturbance in the course of a judicial proceeding; or 
(d) while a judicial proceeding is pending, makes use of any speech or writing misrepresenting 
such proceeding or capable of predicting any person in favour of or against any parties to such 
proceeding, or calculated to lower the authority of any person before whom such proceeding is 
being had or taken; or 
(e) publishes a report of the evidence taken in any judicial proceeding which has been directed to 
be held in private; or 
(f) attempts wrongfully to interfere with or influence a witness in a judicial proceeding, either 
before  or after he has given evidence, in connection with such evidence; or 
(g) dismisses a servant because he has given evidence on behalf of a certain party to a judicial 
proceeding; or 
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(h) wrongfully retakes possession of land from any person who has recently obtained possession 
by a writ of court; or 
(i) commits any other act of intentional disrespect to any judicial proceeding,  or to any person 
before whom such proceeding is being had or taken, shall be guilty of an offence and shall be 
liable to imprisonment for three years. 
(2) When any offence against subsection (1)(a),(b), (c) or (i) is committed in view of the court, 
the court may cause the offender to be detained in custody and at any time before the rising of the 
court on the same day may take cognizance of the offence and sentence the offender to a fine of 
70British Pounds or in default of payment to imprisonment without hard labour for six months. 
(3) This section shall be deemed to be in addition to and not in derogation from the power of the 
High Court to punish for contempt of court. 
 
Section 119 of the Penal Code 
Obstructing court officers 
Any person who willfully obstructs or resists any person lawfully charged with the execution of 
an order or warrant of any court, shall be guilty of a misdemeanor and shall be liable to 
imprisonment for one year. 
 
Malawi provided the following case as examples of implementation: 
 
The Republic vs. Shabir Suleman (Criminal Case No. 144 of 2003) also available on 
www.malawilii.org. 
In this case, the accused person was charged with three counts related to the offence of corrupt 
practices with a public officer. In count one, the accused person was charged with corruptly 
offering to Justice Maxon Mkandawire gratification in the form of very low rent as an 
inducement for the Judge to rule in favour of the accused person in a case where the Judge was 
presiding. In count two he was charged with corruptly promising to give the Judge gratification 
in the form of a poultry division of one of his companies and in count three he was charged with 
corruptly offering gratification to the Judge amounting to K1,000,000.00.  Just as in count one, 
the poultry division in count two and the money in count three were offered as inducements for 
the Judge to rule in favour of the accused person in the case where the Judge was presiding. 
 
Malawi indicated that no statistical data on number of investigations, prosecutions and 
convictions/acquittals is available. 
 
(b) Observations on the implementation of the article 
 
Obstruction of law enforcement and judicial officers (in particular members of the ACB and the 
police) is criminalized in sections 13 and 17 CPA (in relation to ACB members), section 109 PC 
(obstructing justice), section 113 PC (judicial proceedings) and section 119 PC (court officers). 
However, the penalties for these offences are not considered high enough to be dissuasive and to 
protect officials, and enforcement is lacking.  
 
During the country visit, it was further explained that obstruction of law enforcement officers (in 
particular ACB members and the police) is a serious problem in Malawi.  
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Accordingly, it is recommended that priority should be given to developing systems to prevent 
obstruction of justice and law enforcement officials, including by enhancing penalties for 
obstruction of justice and ensuring effective enforcement. 
 

Article 26. Liability of legal persons 
 

Paragraphs 1 to 3 of article 26 
 
1. Each State Party shall adopt such measures as may be necessary, consistent with its legal 
principles, to establish the liability of legal persons for participation in the offences established 
in accordance with this Convention. 
 
2. Subject to the legal principles of the State Party, the liability of legal persons may be criminal, 
civil or administrative. 
 
3. Such liability shall be without prejudice to the criminal liability of the natural persons who 
have committed the offences. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has partially implemented the provision under review and cited the 
following measures. 
 
Section 35(3) of the Money Laundering Act  
(3) A person who contravenes this section commits an offence and shall, on conviction, be liable 
-  
(a) in the case of a natural person, to imprisonment for ten years and, to a fine of K2.000.000, and  
(b) in the case of a corporation, a fine of K10,00,000 and loss of business authority.  
 
Section 36(3) of the Money Laundering Act  
(3) Any person who commits an offence under this section shall, on conviction, be liable-  
(a) in the case of a natural person, to imprisonment for fifteen years and to a fine of K3,000,000 
or  
(b) in the case of a corporation, to a fine of K15,000,000 and loss of business authority. 
 
In terms of efforts to date to implement the provision under review, Malawi indicated that 
proposals have been made to amend the Corrupt Practices Act to include the criminal liability of 
legal persons for corruption offences. Malawi indicated that the proposed amendments were 
submitted to the Ministry of Justice for review. 
 
(b) Observations on the implementation of the article 
 
Only the Money Laundering Act contains explicit provisions regarding the criminal liability of 
legal persons and establishes corresponding penalties (sections 35(3) and 36(3)). 
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While the General Interpretation Act includes legal persons in the definition of “person”, thus 
covering the relevant term in the CPA, there is no specific reference in the CPA to penalties for 
legal persons.  
 
During the country visit, Malawi officials explained that a bill to amend the CPA in order to 
include, among other provisions, specific penalties for legal persons was submitted by ACB to 
the Ministry of Justice in 2014 was submitted in 2014 by ACB to the Ministry of Justice.  
 
Malawi has also established the civil liability (under common law principles) and some forms of 
administrative liability of legal persons, in particular in relation to blacklisting, debarment and 
revocation of licences. However, no comprehensive regime of liability exists. 
 
In light of the above, it is recommended that Malawi comprehensively regulate the liability of 
legal persons (criminal and administrative), and specify the criminal liability of legal persons for 
Convention offences in the CPA, including the associated penalties. Furthermore, Malawi should 
ensure that there are no restrictions in the ability to render MLA in relation to offences for which 
legal persons may be held liable (article 46). 

 
 

Paragraph 4 of article 26 
 
4. Each State Party shall, in particular, ensure that legal persons held liable in accordance with 
this article are subject to effective, proportionate and dissuasive criminal or non-criminal 
sanctions, including monetary sanctions. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
In terms of efforts to date to implement the provision under review, Malawi indicated that 
proposals have been made to amend the Corrupt Practices Act to include issues relating to the 
criminal penalties against legal persons. 
 
(b) Observations on the implementation of the article 
 
The penalties for legal persons (e.g., K10 million (approx. US$ 13,940) and loss of business for 
money-laundering) are not considered sufficiently effective, proportionate and dissuasive. 
 
The reviewing experts recommend that Malawi ensure that legal persons are subject to effective, 
proportionate and dissuasive penalties for corruption and money laundering offences, which 
should be clearly stipulated in the law. 
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Article 27. Participation and attempt 

Paragraphs 1 and 2 of article 27 
  
1. Each State Party shall adopt such legislative and other measures as may be necessary to 
establish as a criminal offence, in accordance with its domestic law, participation in any capacity 
such as an accomplice, assistant or instigator in an offence established in accordance with this 
Convention. 
 
2. Each State Party may adopt such legislative and other measures as may be necessary to 
establish as a criminal offence, in accordance with its domestic law, any attempt to commit an 
offence established in accordance with this Convention. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi officials explained that it is a general principle of common law that if a person 
participates in any capacity in the commission of an offence, the person can be charged with the 
main offence. The following are examples of relevant statutory provisions: 
 
Section 35 of the Corrupt Practices Act 
Attempts, conspiracies, etc.  
Any person who attempts to commit, or who aids, abets or counsels, or conspires with, any 
person to commit an offence under this Part shall be guilty of committing that offence.  
 
Section 35(1)(d) of the Money Laundering Act 
(1) A person commits the offence of money laundering if the person knowing or having 
reasonable grounds to believe that any property in whole or in the part directly represents any 
persons proceeds of crime - … 
(d) Participates in, associate with or conspires to commit, attempts to commit and aids, abets and 
facilities the commission of any or omission referred to in paragraph (a), (b) or (c). 
 
Section 36(2) of the Money Laundering Act 
(2) Every person who -  
(a) organizes or directs others to commit, or 
(b) attempts to commit; or  
(c) conspires to commit; or  
(d) participates as an accomplice to a person committing, or attempting to commit an offence 
under subsection (1), commits an offence. 
 
Section 401 of the Penal Code 
Attempts to commit offences  
Any person who attempts to commit a felony or misdemeanour shall be guilty of an offence, 
which, unless otherwise stated, is a misdemeanour. 
 
Section 404 of the Penal Code 
Conspiracy to commit felony  
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Any person who conspires with another to commit any felony, or to do any act in any part of the 
world which if done in Malawi would be a felony, and which is an offence under the laws in 
force in the place where it is proposed to be done, shall be guilty of a felony and shall be liable, if 
no other punishment is provided, to imprisonment for seven years, or, if the greatest punishment 
to which a person convicted of the felony in question is liable is less than imprisonment for seven 
years, then to such lesser punishment 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with the provision of the Convention. Participation and 
attempt are criminalized in section 35 of the CPA, sections 35(1) and 36 (2) of the Money 
Laundering Act and sections 401 and 404 of the Penal Code. 
 

Paragraph 3 of article 27 
 
3. Each State Party may adopt such legislative and other measures as may be necessary to 
establish as a criminal offence, in accordance with its domestic law, the preparation for an 
offence established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi referred to the information provided under paragraphs 1 and 2 of the article above. 
 
(b) Observations on the implementation of the article 
 
While the attempt to commit an offence is criminalized, acts that amount to mere preparation are 
not an offence. 
 

Article 29. Statute of limitations 
 
Each State Party shall, where appropriate, establish under its domestic law a long statute of 
limitations period in which to commence proceedings for any offence established in accordance 
with this Convention and establish a longer statute of limitations period or provide for the 
suspension of the statute of limitations where the alleged offender has evaded the administration 
of justice. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that there is no prescription period for criminal cases. However, Malawi cited 
the following legal provisions in relation to offences punishable by under three years: 
 
Section 261 of the Criminal Procedure and Evidence Code  
Time limits for trials in subordinate courts 
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 (1) Subject to subsections (2) and (3), the trial of any person accused of an offence triable 
by a subordinate court, other than any other offence punishable by imprisonment of more than 
three (3) years, shall— 
 (a) be commenced within twelve months from the date the complaint arose; and 
 (b) be completed within twelve months from the date the trial commenced. 
 (2) Where the person who committed the offence is at large, the period prescribed by 
subsection (1) within which to commence the trial shall run from the date the person is arrested 
for the offence. 
 (3) Where the cause of the failure or delay to complete the trial scribed by subsection (1) 
is not attributable to any conduct on the part of the prosecution, the court shall order such 
extension of 
 time as it consider necessary to enable the completion of the trial. 
(5) A person accused of an offence shall not be liable to be tried, or continue to be tried,  for the 

offence of his trial is not commenced or has not been completed within the period prescribed 
by subsection (1), and in such case the accused shall stand discharged of the offence at the 
expiry of such period. 

 
Section 261 of the Criminal Procedure and Evidence Code  
Prosecution time limits for trials in the High Court 
 
 (1) Subject to subsections (2) and (3), the trial of any person accused of an offence triable 
by the High Court other than any other offence punishable by imprisonment of more than three 
(3) years, shall— 
 (a) be commenced within twelve months from the date the complaint arose; and 
 (b) be completed within twelve months from the date the trial commenced. 
 (2) Where the accused person is at large the period prescribed by subsection (1) within 
which to commence the trial shall run from the date the person is arrested for the offence. 
 (3) Where the cause of the failure or delay to complete the trial within the period 
prescribed by subsection (1) is not attributable to any conduct on the part of the prosecutions, the 
court shall order of time as it considers necessary to enable the completion of the trial. 
 (4) A person accused of an offence shall not be liable to be tried, or continue to be tried, 
for the offence if his trial is not commenced or has not been completed within the period 
prescribed by subsection (1), and in such case the accused shall stand discharged of the offence at 
the expiry of such period. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi officials specified that there is no prescription period for 
criminal cases.  
 
The time limits in the CPC (sections 261 and 302A) of 12 months to start the prosecution once 
the complaint arises and to complete the case within 12 months from the date the trial 
commenced are not applicable to most corruption cases as they cover offences punishable by 
under three years. 
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Malawi’s legislation is in compliance with article 29 of the Convention. 
 
(c)  Successes and good practices 
 
The absence of a prescription period for criminal cases in Malawi is positively noted. 
 

Article 30. Prosecution, adjudication and sanctions 
 

Paragraph 1 of article 30 
 
1. Each State Party shall make the commission of an offence established in accordance with this 
Convention liable to sanctions that take into account the gravity of that offence. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 35(3) of the Money Laundering Act  
(3) A person who contravenes this section commits an offence and shall, on conviction, be liable 
-  
(a) in the case of a natural person, to imprisonment for ten years and, to a fine of K2.000.000, and  
(b) in the case of a corporation, a fine of K10,00,000 and loss of business authority.  
 
Section 36(3) of the Money Laundering Act 
(3) Any person who commits an offence under this section shall, on conviction, be liable-  
(a) in the case of a natural person, to imprisonment for fifteen years and to a fine of K3,000,000 
or  
(b) in the case of a corporation, to a fine of K15,000,000 and loss of business authority. 
 
Section 18(5) & (6) of the Public Procurement Act 
(5) All public officials shall keep confidential the information that comes into their possession 
relating to the procurement proceeding and to bids, including bidders’ propriety information.  
(6) Any person who contravenes subsection (5) shall be guilty of an offence, and shall be liable to 
a fine of K50,000 and to imprisonment for two years; and shall in addition be liable to 
disciplinary action. 
 
Section 19(1) & (2) of PPA 
(1) If a public official or member of an Internal Procurement Committee, acquires any pecuniary 
interest, direct or indirect, in any matter to be determined by the Committee he or she shall 
declare the interest in accordance with the procedures set forth in the Regulations, and shall 
recuse himself or herself from acting in any way in that matter and shall not take part in the 
consideration or discussion of, or vote on any question with respect to the matter. 
(2) Any person who contravenes subsection (1) shall be guilty of an offence and liable to a fine of 
K50,000 and to imprisonment for two years.  
 
Section 20 of PPA 
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The Director may, after reasonable notice to the bidder or supplier, and after providing 
reasonable opportunity for that bidder or supplier to be heard and consultation with the affected 
procuring entities, exclude a bidder or supplier from participation in procurement for the 
misconduct prescribed in this Act and the Regulations, in accordance with procedures set out in 
the Regulations. 
 
Malawi indicated that information on the execution of sentences, examples of implementation 
and information on criminal and non-criminal sanctions imposed is not available. 
 
(b) Observations on the implementation of the article 
 
Based on a review of the applicable legislation, including the CPA, Penal Code and Money 
Laundering Act, the reviewing experts observe that principal and additional penalties for 
corruption-related offences generally take into account the gravity of the offences. However, the 
financial penalties for money-laundering for individuals (K2 million (approx. US$2,788) and 
legal persons (US$13,940) are insufficient to be considered effective and dissuasive.  
 
During the country visit, Malawi officials explained that sentencing guidelines had been under 
development for more than five years preceding the country visit. 
 
Accordingly, it is recommended that Malawi enhance financial penalties for individuals and 
entities for money-laundering and prioritize the adoption of sentencing guidelines. 
 

Paragraph 2 of article 30 
 
2. Each State Party shall take such measures as may be necessary to establish or maintain, in 
accordance with its legal system and constitutional principles, an appropriate balance between 
any immunities or jurisdictional privileges accorded to its public officials for the performance of 
their functions and the possibility, when necessary, of effectively investigating, prosecuting and 
adjudicating offences established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Article 60 of the Constitution 
1. The Speaker, every Deputy Speaker, every member of the National  Assembly and every 
member of the Senate shall, except in cases of  treason, be privileged from arrest while going to, 
returning from, or  while in the precincts of the National Assembly or the Senate, and  shall not, 
in respect of any utterance that forms part of the  proceedings in the National Assembly or the 
Senate, be amenable to  any other action or proceedings in any court, tribunal or body other  
than Parliament. 
2. All official reports and publications of Parliament or of its proceedings or of the 
proceedings of any committee of the Parliament shall be privileged and utterances made in the 
Parliament or in any committee thereof wherever published shall be protected by absolute 
privilege. 
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3. The National Assembly and the Senate shall each have the power to conduct 
investigations and exercise the power to subpoena the attendance of any person or office holder 
whosoever as required in connexion with the prudent exercise of the respective functions of each 
Chamber. 
 
Article 91 of the Constitution 
1. No person holding the office of President or performing the functions of President may be sued 
in any civil proceedings but the office of President shall not be immune to orders of the courts 
concerning rights and duties under this Constitution. 
2. No person holding the office of President shall be charged with any criminal offence in any 
court during his [or her] term of office, except where he or she has been charged with  an offence 
on impeachment. 
3. After a person has vacated the office of President, he or she shall not be personally liable for 
acts done in an official capacity during his or her term of office but shall not otherwise be 
immune 
 
Section 22 of the Corrupt Practices Act 
Immunity of officers of the Bureau  
No action or other proceedings shall lie against the Director, the Deputy Director or other officer 
of the Bureau in respect of any act or thing done or omitted to be done in good faith in the 
exercise of his duties under this Act. 
 
Section 23 of the Money Laundering Act  
Financial Intelligence Unit officials 
No action shall lie against the Financial Intelligence Unit, the Director, or officer or employee of 
the Financial Intelligence Unit or any person acting under the direction of the Financial 
Intelligence Unit for anything done in good faith in the administration or discharge of any 
powers, duties or functions under this Act. 
 
Malawi indicated that no information was available concerning concrete instances where the 
issue of immunities and/or jurisdictional or other privileges accorded to public officials has arisen 
and was addressed in official documents; relevant official inquiries or reports, and examples of 
implementation are not available. 
 
(b) Observations on the implementation of the article 
 
Based on a review of the applicable measures, Malawi has established an appropriate balance 
between immunities and the possibility of investigating, prosecuting and adjudicating offences. 
 
Only the President enjoys criminal immunity during his term of office, pursuant to article 91 of 
the Constitution. Functional immunities are established for certain public officials (e.g., pursuant 
to article 60 of the Constitution in relation to parliamentarians, as well as for ACB and FIU 
officials in section 22 of the CPA and section 23 of the AMLA). However, these immunities do 
not prevent criminal investigations and prosecutions.  
 
Malawi officials specified that a former President of the Republic was under investigation at the 
time of the review. 
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Malawi is in compliance with this provision of the Convention. 

 

Paragraph 3 of article 30 
 
3. Each State Party shall endeavour to ensure that any discretionary legal powers under its 
domestic law relating to the prosecution of persons for offences established in accordance with 
this Convention are exercised to maximize the effectiveness of law enforcement measures in 
respect of those offences and with due regard to the need to deter the commission of such 
offences. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has partly implemented the provision under review and provided the 
following information: 
 
Under the common law, the discretion of which charge to proceed with against the accused rests 
with the Prosecution, subject to the facts of each case. The Directorate of Public Prosecutions has 
prepared Draft Regulations on Plea Bargaining and included in the Regulations the issue of 
discretionary legal powers. 
 
Article 99 of the Constitution 
1. There shall be a Director of Public Prosecutions, whose office shall be a public office.  
2. The Director of Public Prosecutions shall have power in any criminal case in which he [or she] 
considers it desirable so to do 
a. to institute and undertake criminal proceedings against any person before any court (other than 
a court martial) in respect of any offence alleged to have been committed by that person; 
b. to take over and continue any criminal proceedings which have been instituted or undertaken 
by any other person or authority; and 
c. to discontinue at any stage before judgement is delivered any criminal proceedings instituted or 
undertaken by himself or herself or any other person or authority. 
 
Section 76 of the Criminal Procedure and Evidence Code  
Director of Public Prosecutions 
(1) The Director of Public Prosecutions shall in accordance with, and subject to, section 99 of the 
Constitution, have vested in him the right and be entrusted with the duty of prosecuting all crimes 
and offences against the laws of Malawi. 
(2) Any officer, legal practitioner or other person appointed to be a public prosecutor under 
section 79 shall, in carrying out his duties as such, be under the direction and control of the 
Director of Public Prosecutions and be bound to conform to any direction which may be given to 
him by the Director of Public Prosecutions. 
 
Section77 of the Criminal Procedure and Evidence Code  
Power to enter discontinuance 
(1) In any criminal proceedings, and at any stage thereof before judgment is pronounced, the 
Director of Public Prosecutions may enter a discontinuance, either by stating in court or 
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informing the court in writing, that the State intends that the proceedings shall not continue, and 
thereupon— 
(a) if the discontinuance is entered before the accused person is called upon to make his 
defence, he shall be discharged immediately in respect of the charge for which the discontinuance 
is entered, and if the accused person— 
 (i) has been committed to prison, he shall be released; or 
(ii) is on bail, his recognizances shall be discharged, 
but such discharge of an accused person shall not operate as a bar to any subsequent proceedings 
commenced once against him within six months of the discharge, on account of the same facts; 
(b) if the discontinuance is entered after the accused person is called upon to make his 
defence, he shall be acquitted. 
(2) If the accused person is not before the court when a discontinuance in respect of a charge 
against him is entered in accordance with subsection (1) the Registrar or clerk of such court shall 
forthwith cause a notice in writing of the entry of the discontinuance to be given to— 
(a) the keeper of the prison in which the accused person may be detained; or 
(b) if the accused person has been committed for trial, the subordinate court by which he was 
so committed; and such subordinate court shall forthwith cause a similar notice in writing to be 
given to— 
(i) any witnesses bound over to prosecute and give evidence, and their sureties, if any; and 
(ii) the accused person and his sureties, in case he shall have been granted bail. 
 
Section 79 of the Criminal Procedure and Evidence Code  
Power to appoint public prosecutors 
(1) The Director of Public Prosecutions may, by writing under his hand, appoint generally, or in 
any case or any class of cases, any person employed in the Public Service or such other legally 
qualified person to be a public prosecutor. 
(2) Every public prosecutor shall be subject to the express directions of the Director of Public 
Prosecutions. 
 
Section 80 of the Criminal Procedure and Evidence Code  
Powers of public prosecutors 
A public prosecutor may appear and plead without any written authority before any court in 
which any case of which he has charge is under inquiry, trial or appeal; and if any private person 
instructs legal practitioner to prosecute in any such case a public prosecutor may conduct the 
prosecution, and the legal practitioner so instructed shall act therein under the directions of the 
public prosecutor. 
 
Section 81 of the Criminal Procedure and Evidence Code  
Withdrawal from prosecution in trials before subordinate courts 
In any trial before a subordinate court any public prosecutor may, with the consent of the court or 
on the instruction of the Director of Public Prosecutions, at any time before judgment is 
pronounced, withdraw from the prosecution of any person; and upon such withdrawal— 
(a) if it is made before the accused is called upon to make his defence, he shall be discharged, 
but such discharge of an accused shall not operate as a bar to subsequent proceedings against him 
on account of the same facts; 
(b) if it is made after the accused is called upon to make his defence, he shall be acquitted. 
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Section 82 of the Criminal Procedure and Evidence Code  
Permission to conduct prosecution 
(1) Any magistrate inquiring into or trying any case may permit the prosecution to be conducted 
by any person, but no person other than a public prosecutor or other officer generally or specially 
authorized by the Director of Public Prosecutions in his behalf shall be entitled to do so without 
permission. 
(2) Any such person or officer shall have the like power of withdrawing from the prosecution as 
is provided by section 81, and that section shall apply to any withdrawal by any such person or 
officer. 
(3) Subject to any law for the time being in force, any person conducting the prosecution may do 
so personally or by legal practitioner 
 
Section 10 of the Corrupt Practices Act  
Functions of the Bureau 
The functions of the Bureau shall be to— 
(a) take necessary measures for the prevention of corruption in public bodies and private bodies, 
including, in particular, measures for— 
(i) examining the practices and procedures of public bodies and private bodies in order to 
facilitate the discovery of corrupt practices and secure the revision of methods of work or 
procedures which in the opinion of the Bureau may be prone or conducive to corrupt practices; 
(ii) advising public bodies and private bodies on ways and means of preventing corrupt practices, 
and on changes in methods of work or procedures of such public bodies and private 
bodies compatible with the effective performance of their duties, which the Bureau considers 
necessary to reduce the likelihood of the occurrence of corrupt practices; 
(iii) disseminating information on the evil and dangerous effects of corrupt practices on society; 
(iv) enlisting and fostering public support against corrupt practices; 
(b) receive any complaints, report or other information of any alleged or suspected corrupt 
practice or offence under this Act; 
(c) investigate any complaint, report or other information received under paragraph (b); 
(d) investigate any alleged or suspected offence under this Act; 
(e) investigate any offence under any written law disclosed in the course of investigating any 
alleged or suspected corrupt practice or offence under this Act; 
(f) subject to the directions of the Director of Public Prosecutions, prosecute any offence under 
this Act; 
(g) investigate the conduct of any public officer which, in the opinion of the Bureau, may be 
connected with, or conducive to, corrupt practices and to report thereon to the appropriate 
authority; 
(h) inquire into any matter in relation to the exercise of its other functions under this section. 
(2) The Bureau may decline to conduct an investigation into any complaint alleging an offence 
under this Act or to proceed further with any investigation if the Bureau is satisfied that— 
(a) the complaint is trivial, frivolous, vexatious or not made in good faith; or 
(b) the investigation would be unnecessary, improper or futile. 
(3) In any case in which the Bureau declines to conduct an investigation, or to proceed further 
with any investigation, the Bureau shall inform the complainant in writing of its decision. 
 
Section 42 of the Corrupt Practices Act 
Consent of the Director of Public Prosecutions 
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(1) No prosecution for an offence under Part IV shall be instituted except by or with the written 
consent of the Director of Public Prosecutions. 
Where under subsection (1) the Director of Public Prosecutions withholds consent to any 
prosecution under this Act, he shall— 
(a) provide to the Director reasons in writing, devoid of any consideration other than those of fact 
and the law, for the withholding of consent; and 
(b) in addition to providing reasons to the Director, inform the Legal Affairs Committee of 
Parliament of his decision within thirty days of the decision. 
(3) The Director of Public Prosecutions shall give consent under subsection (1), or reasons in 
writing under subsection (2) (a), as the case may be, within thirty days, failing which the Director 
shall be entitled to proceed as if consent to prosecute had been given under subsection (4) 
Notwithstanding the provisions of subsection (1), a person may be arrested and charged with 
an offence under Part IV or a warrant for his arrest may be issued and executed, and any such 
person may be remanded in custody or on bail, notwithstanding that the written consent of the 
Director of Public Prosecutions to the institution of a prosecution for the offence with which he is 
charged has not been obtained, but no such person shall continue to be remanded in custody or on 
bail for a period longer than fourteen days on such charge unless in the meantime the written 
consent of the Director of Public Prosecutions aforesaid has been obtained. 
(5) When a person is brought before a court before the written consent of the Director of Public 
Prosecutions to the institution of a prosecution against him is obtained, the charge shall be 
explained to the person accused but he shall not be called upon to plead. 
(6) No proceedings for an offence under Part IV shall be commenced after the expiry of twelve 
months from the date the written consent of the Director of Public Prosecutions is given. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
The ACB prosecutes offences under Part IV of the CPA with the consent of the DPP, which may 
not be unreasonably withheld and is subject to safeguards (section 42 CPA). Furthermore, 
Section 10 of the CPA mandates the ACB to prosecute offences under the Act subject to the 
DPP’s directions. 
 
However, it is noted that the DPP enjoy broad discretion to institute and withdraw prosecutions, 
pursuant to article 99 of the Constitution and sections 76-82 of the CPC. This discretion is 
virtually unfettered. While prosecutors and the DPP are subject to codes of conduct, there are no 
prosecution guidelines or other regulations. 
 
Based on a review of the existing legal framework and the discussions during the country visit, 
the reviewing experts conclude that Malawi has partially implemented this provision of the 
Convention. They encourage Malawi to consider establishing relevant safeguards in relation to 
the DPP’s broad discretion to prosecute, for example by adopting criteria for withholding 
prosecutions. 
 

Paragraph 4 of article 30 
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4. In the case of offences established in accordance with this Convention, each State Party shall 
take appropriate measures, in accordance with its domestic law and with due regard to the rights 
of the defence, to seek to ensure that conditions imposed in connection with decisions on release 
pending trial or appeal take into consideration the need to ensure the presence of the defendant 
at subsequent criminal proceedings. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi officials explained that the Bail Guidelines Act 2000 provides for conditions under which 
a suspect may be released pending trial. 
 
Bail Guidelines Act 
Introduction 
2. This Act shall apply to all criminal cases where the granting of bail is considered by the police 
and courts under section 118 of the Criminal Procedure and Evidence Code 
 
Part II 

1. A person arrested for, or accused of, the alleged commission of an offence is entitled to be 
released, with or without bail, at any stage preceding his or her conviction in respect of 
the offence, unless the court finds that it is in the interests of justice that he or she be 
detained in custody 

2. In bail proceedings the court shall deal with such proceedings expeditiously but may 
postpone the proceedings to allow the accused or the prosecutor to adduce evidence or 
further information. 

3. If reliable or sufficient information is not before the Court, the court may order its 
production 

4. The principles which the Court should take into account in deciding whether or not bail 
should be granted included the following 
(a) The likelihood that the accused, if released on bail, will attempt to evade his or her 

trial : and in considering this principle the court may, where applicable, take into 
account the follow 
(i) The nature and the seriousness of the offence for which the accused is to be 

tried; 
(ii)  The strength of the case against the accused and the temptation that he or she 

may in consequence attempt to evade his or her trial 
(iii)  The nature and the severity of the punishment which is likely to be imposed 

should the accused be convicted of the offence against him or her 
(iv) Whether the accused is in custody on another charge 
(v) The emotional, family, community or occupational ties of the accused to the 

place at which he or she is to be tried 
(vi) The assets held by the accused and where such assets are situated 
(vii)  The means and travel documents held by the accused which may enable him 

or her to leave the country 
(viii)  The extent, if any, to which the accused can afford to forfeit the amount of bail 

which may be fixed, thereby inducing him or her to jump bail 
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(ix) Whether the extradition of the accused could readily be effected should he or 
she flees across the borders of the Republic in an attempt to evade his or her 
trial ; and 

(x) Any other facto which is in the opinion of the Court should be taken into 
account 

(b) the likelihood that the accused, if he or she were released on bail, will attempt to 
influence or intimidate witnesses or to conceal or destroy evidence: and in considering 
this principle the court may, where applicable, take into account the following factors- 
(i) the fact that the accused is familiar with the identity of witnesses and with the 

evidence which they may bring against him or her; 
(ii)  whether the witnesses have already made statements and agreed to testily; 
(iii)  the relationship of the accused with the various witnesses and the extent to 

which they could be influenced or intimidated: 
(iv) whether the investigation against the accused has already been completed; 
(v) how effective and enforceable bail conditions prohibiting communication 

between the accused and witnesses are likely to be; 
(vi) whether the accused has access to evidentiary material which is to be 

presented at his or her trial; 
(vii)  the ease with which evidentiary material could be concealed or destroyed;  
(viii)  the fact that the accused, knowing it to be false, supplied false information at 

the lime of his or her arrest or during the bail proceedings; 
(ix) any other factor which in the opinion of the court should be taken into account; 

(c) the likelihood that the accused, if he or she \Vere released on bail. will endanger the 
safely of the community or any particular person or will commit an offence; and in 
considering this principle the court may, where applicable, take into account the 
following factors- 
(i) the degree of violence towards others implicit in the charge against the 

accused; 
(ii)  any threat of violence which the accused may have made to any person; 
(iii)  any resentment the accused is alleged to harbour against any person; 
(iv) any disposition to violence on the part of the accused as is evident from his or 

her past conduct; 
(v) any other factor which in the opinion of the court should be taken into account; 

(d) in exceptional circumstances, the likelihood that the release of the accused will disturb 
the public order or undermine the public peace or security; and in considering this 
principle the court may, where applicable. take into account the following factors- 
(i) whether the nature of the offence or the circumstances under which the offence 

was committed is such that the release of the accused is likely to induce a 
sense of shock or outrage in the community where the offence was committed, 
and whether the shock or outrage of the community might lead to public 
disorder if the accused is released; 

(ii)  whether the safety of the accused might be jeopardized by his Of her release; 
(iii)  whether the sense of peace and security among members of the public will be 

undermined or jeopardized by the release of the accused; and 
(iv) any other factor which in the opinion of the court should be taken into account. 

5.  Where the accused is a juvenile, the court shall, in addition consider the following 
factors- 
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(a) the welfare of the juvenile; 
(b) whether it is necessary in the interest of the juvenile to remove him or her from 

association with any undesirable person; and 
(c) whether the release of the juvenile will defeat the ends of justice. 

6. In applying the principles stated in this Part. the court shall weigh the interests of justice 
against the right of the accused to his or her personal freedom and in particular the 
prejudice he or she is likely to suffer if he or she were to be detained in custody, taking 
into account, where applicable, the following factors- 
(a) the period for which the accused has already been in custody since his or her arrest; 
(b) the probable period of detention until the disposal or conclusion of the trial if the 

accused is not released on bail; 
(c) the reason for any delay in the disposal or conclusion of the trial and any fault on the 

part of tile accused with regard to such delay; 
(d) any impediment to the preparation of the accused’s defence or any delay in obtaining 

legal representation which may be brought about by the detention of the accused; 
(e) the state of health of the accused, as certified by a medical practitioner; and 
(f)  any other factor which in the opinion of the court should be taken into account. 

7. Any bail conditions given to the accused should not be unreasonable. 
 
 
Section 118 of the Criminal Procedure and Evidence Code  
Bail in certain cases 
(1) When any person, other than a person accused of an offence punishable with death, is arrested 
or detained without warrant by a police officer, or appears or is brought before a subordinate 
court, and is prepared at any time while in the custody of such police officer or at any stage of the 
proceedings before such subordinate court to give bail, such person may be released on bail by 
such police officer or such subordinate court, as the case may be, on a bond, with or without 
sureties. 
(2) The amount of bail shall be fixed with due regard to the circumstances of the case and shall 
not be excessive. 
(3) The High Court may, either of its own motion or upon application, direct that any person be 
released on bail or that the amount of, or any condition attached to, any bail required by a 
subordinate court or police officer be reduced or varied. 
(4) A magistrate may direct that the amount of, or any condition attached to, any bail by a police 
officer be reduced or varied. 
(5) No application for a direction that any person in custody pending proceedings in a 
subordinate court be released on bail shall be entertained by the High Court unless such 
subordinate court has first refused to direct such release. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
The Bail (Guidelines) Act provides bail conditions that take into consideration the need to ensure 
the presence of the defendant in criminal proceedings.  
 
Malawi’s legislation is in compliance with this provision of the Convention. 
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Paragraph 5 of article 30 
 
5. Each State Party shall take into account the gravity of the offences concerned when 
considering the eventuality of early release or parole of persons convicted of such offences. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has partly implemented the provision under review and cited the 
following legal provisions: 
 
Prisons Act, section 107. 
Remission 
(1) A convicted prisoner under sentence of imprisonment for a period of more than one month, 
other than a prisoner sentenced to imprisonment for life, may earn by satisfactory industry and 
good conduct remission of one-third of his sentence: 
Provided that in no case shall a sentence be reduced by reason of remission to less than one 
month. 
(2) Any convicted prisoner who, immediately before the date of commencement of the Prisons 
Amendment Act, 1962 (that is to say, the 1st October, 1962), was serving a sentence of 
imprisonment of less than three years, may earn by satisfactory industry and good conduct 
remission of his sentence equal to— 
(a) one-quarter of the period of imprisonment which he had served at the said date; and 
(b) one-third of the sentence which was imposed on him and which is unexpired at the said 
date; 
and accordingly any remission credited to such prisoner on the said date shall be disregarded: 
Provided that in no case shall a sentence be reduced by reason of remission to less than one 
month. 
(3) Any convicted prisoner other than a prisoner— 
(a) sentenced to imprisonment for life; or 
(b) referred to in subsection (4) or in section 109, 
who, immediately before the date of commencement of the Prisons Amendment Act, 1962, was 
serving a sentence of imprisonment of three years or more, may earn by satisfactory industry and 
good conduct remission of one-third of his sentence. 
(4) Any convicted prisoner who, immediately before the date of commencement of the Prisons 
Amendment Act, 1962, was being detained in prison in consequence of the cancellation of a 
licence granted to him under the provisions then comprising Part XIX of this Act to be at large in 
Malawi or in any other territory, may earn by satisfactory industry and good conduct remission of 
one-third of the sentence of imprisonment which was imposed on him and which was unexpired 
at the date his detention commenced in consequence of the cancellation of his licence. 
(5) For the purpose of giving effect to subsections (1), (2), (3) and (4) every prisoner referred to 
in those subsections shall— 
(a) in the case of a prisoner referred to in subsection (1), on his admission to prison; and 
(b) in the case of a prisoner referred to in subsections (2), (3) and (4), on the date of 
commencement of the Prisons Amendment Act, 1962, 
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be credited with the full amount of remission he can earn from which shall be deducted any loss 
of remission awarded to him for a prison offence in terms of section 91 or 92. 
(6) The Commissioner may restore in whole or in part any remission forfeited or lost under this 
Act including any remission forfeited or lost before the date of commencement of the Prisons 
Amendment Act, 1962. 
 
108. Remission on special grounds 
The Commissioner may recommend to the Minister, who, if he thinks fit, may recommend to the 
President that remission should be granted to a prisoner by reason of the meritorious conduct or 
the mental or physical condition of such prisoner. 
 
The Republic of Malawi has a Committee on Presidential Pardons which sits and recommends 
names of convicts for parole to the President. The Committee is composed of the Attorney 
General, the Inspector General of Police, a Medical Doctor, the Ombudsman, Secretary for Home 
Affairs. Other members are appointed by the President. There are no guidelines yet. 
 
The President of Malawi exercises those powers in accordance with article 89 of the Constitution 
of the Republic of Malawi. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
 
The Prisons Act provides for the possibility of remission of sentences (section 107). Malawi has 
further established a Committee on Presidential Pardons which recommends convicted persons 
for parole to the President. 
 
Based on the information provided, Malawi’s legislation is in compliance with this provision of 
the Convention. 
 

Paragraph 6 of article 30 
 
6. Each State Party, to the extent consistent with the fundamental principles of its legal system, 
shall consider establishing procedures through which a public official accused of an offence 
established in accordance with this Convention may, where appropriate, be removed, suspended 
or reassigned by the appropriate authority, bearing in mind respect for the principle of the 
presumption of innocence. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi referred to the Malawi Public Service Regulations, which provide for the interdiction of 
public officials accused of committing any offence. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
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(b) Observations on the implementation of the article 
 
Regulation 3:110 of the Malawi Public Service Regulations provides for the interdiction of public 
officials accused of committing offences. 
 
During the country visit, Malawi official specified that, depending on the offence suspected to be 
committed, the official can be removed or suspended with full, half or no payment. If the official 
is found not guilty, he will be reassigned to his duties with compensation. 
 
Based on the information provided, Malawi’s legislation is in compliance with this provision of 
the Convention. 

 

Paragraph 7 of article 30 
 
7. Where warranted by the gravity of the offence, each State Party, to the extent consistent with 
the fundamental principles of its legal system, shall consider establishing procedures for the 
disqualification, by court order or any other appropriate means, for a period of time determined 
by its domestic law, of persons convicted of offences established in accordance with this 
Convention from: 
 
(a) Holding public office; 
 
(b) Holding office in an enterprise owned in whole or in part by the State. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 40 of the Corrupt Practices Act  
Effect of conviction of an offence under Part IV 
Any person convicted of an offence under Part IV shall, by reason of such conviction, be 
disqualified for a period of seven years from the date of such conviction from being elected or 
appointed to, or from holding or continuing to hold, any office or position in any public body. 
 
Section 80 of the Malawi Constitution 
Election of the President and the First Vice-President  
(7) No person shall be eligible for nomination as a candidate for election as President or First 
Vice-President or for appointment as first Vice President or Second Vice-President if that person- 
(c) has, within the last seven years, been convicted by a competent court of a crime involving 
dishonesty or moral turpitude; 
 
94. Appointment of ministers and Deputy Ministers 
(3) Notwithstanding subsection (2), no person shall be qualified to be appointed as a Minister or 
Deputy Minister who- 
(c) has, within the last seven years, been convicted by a competent court of a crime involving 
dishonesty or moral turpitude; 
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No examples of implementation were provided. 
 
Malawi indicated that no statistical data on related cases is available. 
 
(b) Observations on the implementation of the article 
 
Section 40 of the CPA provides for the interdiction of persons convicted of corruption offences 
from holding public office. 
 
Moreover, according to section 3 of the CPA, the term “public body” is defined as, “the 
Government, a statutory body or any other body appointed by the Government”. 
 
It was confirmed during the country visit that the term “public body” as defined in the CPA 
includes enterprises owned wholly or partly by the State.  
 
Based on the information provided, Malawi’s legislation is in compliance with these provisions. 
 
  

Paragraph 8 of article 30 
 
8. Paragraph 1 of this article shall be without prejudice to the exercise of disciplinary powers by 
the competent authorities against civil servants. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that disciplinary measures for public officials are specified in the Public 
Service Regulations. 
 
(b) Observations on the implementation of the article 

Malawi’s Public Service Regulations establish disciplinary measures related to the public service, 
in addition to the penal provisions in the CPA.  

 

Paragraph 10 of article 30 
 
10. States Parties shall endeavour to promote the reintegration into society of persons convicted 
of offences established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi officials reported that the Prison Act makes provision for the reintegration of prisoners. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
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(b) Observations on the implementation of the article 
 
The Prisons Act promotes the reintegration into society of persons convicted of criminal offences 
(part XI). The Malawi Prison Service is responsible for implementing the respective provisions 
and facilitates, inter alia, the provision of employment, education, training and vocational skills. 
 
Based on the information provided, Malawi is in compliance with the provision of the 
Convention. 

 

Article 31. Freezing, seizure and confiscation 
 
Subparagraph 1 of article 31 
 
1. Each State Party shall take, to the greatest extent possible within its domestic legal system, 

such measures as may be necessary to enable confiscation of: 
 

(a) Proceeds of crime derived from offences established in accordance with this Convention 
or property the value of which corresponds to that of such proceeds; 
 
(b) Property, equipment or other instrumentalities used in or destined for use in offences 
established in accordance with this Convention. 

 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 37 of the Corrupt Practices Act 
Penalty additional to other punishment  
Where any person is convicted of an offence under Part IV, the court shall, in addition to any 
other penalty that it may pass under section 34-  
(a) order that any money or other pecuniary resources, wealth, property, profit, asset,  business 
interest or other advantage, or the value thereof, as is ascertained by the court to have been 
acquired through or to be tainted with or otherwise connected with the commission of the offence 
shall be forfeited to the Government; and for the purpose of such forfeiture, the court may, 
immediately upon such conviction, or at any time after conviction upon application by the 
Bureau, make further orders-  
(i) requiring the convicted person to effect or facilitate, by any means possible in the 
circumstances, the return, transfer or repatriation to Malawi of any money or other financial 
resources or any property or the value of any property maintained or located outside Malawi that 
may be attached to the order of forfeiture under this paragraph; or  
(ii) for otherwise effecting the order of forfeiture under this paragraph as the court may consider 
necessary, and failure by the convicted person to comply with any such further order shall render 
him liable to conviction, without further procedure, for contempt of court;  
(b) where appropriate, order the convicted person to pay to the rightful owner the amount or 
value, as determined by the court, of any advantage actually received or obtained by him:  
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Provided that where, after reasonable inquiry, the rightful owner cannot be found, or is himself 
implicated in the giving of the advantage, the court shall order that the amount or value thereof 
shall be forfeited to the Government. 
 
Section 30 of Penal Code as read with Sections 90 and 91 
Forfeiture  
When any person is convicted of an offence under any of the following  sections, namely, 
sections 90, 91, 92, 110, 111 and 396, the court may, in addition to or in lieu of any penalty 
which may be imposed, order the forfeiture of any property which has passed in connection with 
the commission of the offence, or, if such property cannot be forfeited or cannot be found, of 
such sum as the court shall assess as the value of the property; and any property or sum so 
forfeited shall be dealt with in such manner as the Minister may direct. Payment of any sum so 
ordered to be forfeited may be enforced in the same manner and subject to the same incidents as 
in the case of the payment of a fine. 
 
Section 90 of the Penal Code 
Official corruption  
Any person who-  
(a) being employed in the public service, and being charged with the performance of any duty by 
virtue of such employment, corruptly solicits, receives, or obtains, or agrees or attempts to 
receive or obtain, any property or benefit of any kind for himself or any other person on account 
of anything already done or omitted to be done, or to be afterwards done or omitted to be done, 
by him in the discharge of the duties of his office; or  
(b) corruptly gives, confers or procures, or promises or offers to give or confer, or to procure or 
attempt to procure, to, upon, or for any person employed in the public service, or to, upon, or for 
any other person, any property or benefit of any kind on account of any such act or omission on 
the part of the person so employed, shall be guilty of a felony and shall be liable to imprisonment 
for a term of not less than five  
years and not more than twelve years. 
  
Section 91 of the Penal Code 
Extortion by public officers  
Any person who, being employed in the public service, takes or accepts from any person for the 
performance of his duty as such officer, any reward beyond his proper pay and emoluments, or 
any promise of such reward, shall be guilty of a felony and shall be liable to imprisonment for a 
term of not less than five years and not more than twelve years. 
 
Section 48 of the Money Laundering Act 
Application for confiscation order or pecuniary penalty order 
(1) Where a person is convicted of a serious crime, the competent authority may, not later than 
twelve months after conviction, apply to court for one or both of the following orders— 
(a) a confiscation order against property that is tainted property in respect of the offence; and 
(b) a pecuniary penalty order against the person in respect of benefits derived by the person from 
the commission of the offence. 
(2) An application under subsection (1) may be made in respect of one or more than one offence. 
(3) Where an application under this section is finally determined, no further application for a 
confiscation order or a pecuniary penalty order may be made in respect of the offence for which 
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the person was convicted without the leave of the court and the court shall not give such leave 
unless it is satisfied that— 
(a) the property or benefit to which the new application relates was identified after the previous 
application was determined; or 
(b) necessary evidence became available after the previous application was determined; or 
(c) it is in the interest of justice that the new application be made. 
 
Section 53 of the Money Laundering Act 
Confiscation order on conviction 
(1) Where, upon application by the competent authority, the court is satisfied that property is 
tainted property in respect of a serious crime of which a person has been convicted, the court may 
order that specified property be confiscated. 
(2) In determining whether property is tainted property the court may infer, in the absence of 
evidence to the contrary— 
(a) that the property was used in or in connection with the commission of a serious crime if it was 
in the possession of the person at the time of, or immediately after the commission of the serious 
crime for which the person was convicted; 
(b) that the property was derived, obtained or realized as a result of the commission of the serious 
crime if it was acquired by the person during or within a reasonable time after the period of the 
commission of the serious crime of which the person was convicted, and the court is satisfied that 
the income of that person from sources unrelated to criminal activity of that person cannot 
reasonably account for the acquisition of that property. 
(3) Where the court orders that property, other than money, be confiscated, the court shall specify 
in the order the amount that it considers to be the value of the property at the time when the order 
is made. 
(4) In considering whether a confiscation order should be made under subsection (1) the court 
shall have regard to— 
(a) the rights and interests, if any, of third parties in the property; 
(b) the gravity of the serious crime concerned; 
(c) any hardship that may reasonably be expected to be caused to any person by the operation of 
the order; and 
(d) the use that is ordinarily made of the property, or the use to which the property was intended 
to be put. 
(5) Where the court makes a confiscation order, the court may give such directions as are 
necessary or convenient for giving effect to the order. 
 
Section 61 of the Money Laundering Act 
Pecuniary penalty order on conviction  
(1) Subject to this section, where the competent authority applies to the court under section 48 for 
a pecuniary penalty order against a person in respect of the conviction of that person for a serious 
offence the court shall, if it is satisfied that the person has benefitted from that offence, order him 
to pay to the Government an amount equal to the value of his or her benefit from the offence or 
such lesser amount as the Court certifies in accordance with section 64 (2) to be the amount that 
might be realized at the time the pecuniary penalty order is made.  
(2) The Court shall assess the value of the benefit derived by a person from the commission of a 
serious offence in accordance with sections 62, 63, 64, and 65.  
(3) The Court shall not make a pecuniary penalty order under this section—  
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(a) until the period allowed by the rules of court for the lodging of an appeal against conviction 
has expired without such appeal having been lodged; or  
(b) where an appeal against conviction has been lodged, until the appeal lapses in accordance 
with the rules of court or is finally determined, whichever is the later date.  
 
Malawi provided the following cases as examples of implementation: 
 
Atupele Properties Limited vs. Anti-Corruption Bureau (Miscellaneous Civil Cause No. 286 of 
2005). 
This case related to a restriction on sale (or disposal) of Property Title Number Chichiri 1/1 
(Keza Office Park) belonging to the former President Dr. Bakili Muluzi. The Anti-Corruption 
Bureau restricted disposal of the property in question pending conclusion of a corruption case 
that the former President was answering in court. 
 
Malawi indicated that information related to information on the number and types of cases in 
which proceeds were confiscated and on the amount of proceeds of offences established in 
accordance with this Convention confiscated is not available. 
 
(a) Observations on the implementation of the article 
 
The provisions provided by Malawi ensure the confiscation of proceeds and instruments of crime. 
Pecuniary penalty orders provide for the possibility of value-based confiscation (sections 48 and 
61 AMLA). 
 
Malawi’s legislation is in compliance with the provisions of the Convention. However, as 
clarified by Malawi officials during the country visit, in practice the restitution of property 
following an offender’s admission of guilt in effect bars the further investigation of the criminal 
case. Accordingly, it is recommended that Malawi take steps to ensure that the practice of 
restitution of property does not preclude the further investigation and prosecution of criminal 
cases. 
 
During the country visit, a lack of capacity of the relevant institutions in the confiscation, tracing, 
freezing and seizure of assets was furthermore observed. Therefore, it is recommended that 
Malawi enhance the capacity (including through training and information exchange) of relevant 
institutions in the confiscation, tracing, freezing and seizure of assets.  
 
Consideration could also be given to establishing a framework whereby the recovery of proceeds 
can be used to finance the operations of relevant law enforcement agencies, based on an equitable 
distribution of proceeds across institutions. 
 

Paragraph 2 of article 31 
 
2. Each State Party shall take such measures as may be necessary to enable the identification, 
tracing, freezing or seizure of any item referred to in paragraph 1 of this article for the purpose 
of eventual confiscation. 
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(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following provisions:  
 
Section 23 of the Corrupt Practices Act 
Restriction on disposal of property, etc.  
(1) Where the Bureau has instituted an investigation or a prosecution in respect of an offence 
under this Act, the Director may, by written notice to any person, direct that such person shall 
not, without the written consent of the Director, dispose of or otherwise deal with any property, 
or proceed with any contract, transaction, agreement or other arrangement, specified in such 
notice, which is the subject of, or is otherwise implicated in, such investigation or prosecution.  
 
Section 23A of the Corrupt Practices Act 
Seizure of property, etc. 
At any stage during the investigation of, or the proceedings for, an offence under this Act, a court 
may issue a warrant authorizing the Director, the Deputy Director or a senior police officer to 
seize or freeze any document, or other records or evidence or any asset, account, money or other 
pecuniary resource, wealth, property, or business or other interest.  
 
Section 36A of the Corrupt Practices Act 
Tracing of property 
Where a court is satisfied in proceedings for an offence under this Part that, having 
regard to the closeness of his relationship to the accused and to other relevant circumstances, 
there is reason to believe that any person was holding pecuniary resources or property in trust for 
or otherwise on behalf of the accused or acquired such pecuniary resources or property as a gift 
or loan from the accused without adequate consideration, such pecuniary resources or property 
shall, until the contrary is proved, be deemed to have been under the control or in the possession 
of the accused. 
 
Section 39 of the Money Laundering Act 
Seizure of currency or negotiable bearer instruments 
(1) An authorized officer may seize and detain any currency or negotiable bearer instruments 
which is being negotiable imported into, or exported from, Malawi, in any form or manner if he 
or she has reasonable grounds for suspecting that it is-  
(a) derived from a serious crime or a money laundering offence or an offence of financing of 
terrorism; or  
(b) intended by any person for use in the commission of a serious crime or a money laundering 
offence or an offence of financing of terrorism.  
(2) For the purpose of this s(b) “negotiable bearer instrument” means a document representing 
ownership of debts or obligations, including bills of exchange, promissory notes or certificates of 
deposit, whether made payable to the bearer or not.  
 
Section 69 of the Money Laundering Act 
Powers to search for and seize tainted property 
(1) The competent authority may-  
(a) search a person for tainted property,  
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(b) enter upon land or upon or into premises and search the land premises for tainted property: 
and in either case, seize any property found in the course of the search that the competent 
authority believes, on reasonable grounds to be tainted property: provided that the search or 
seizures is made-  
(a) with the consent of the person or the occupier of the land or premises, as the case may be;  
(b) under warrant issued under section 70. 
(2) Where the competent authority searches a person under subsection (1), he or she may also 
search any property in, or apparently in, the immediate control of that person.  
 
Section 79 of the Money Laundering Act 
Application for restraining order 
(1) The competent authority may apply to the court for a restraining order against any realizable 
property held by the defendant or specified realizable property held by a person other than the 
defendant.  
(2) An application for a restraining order may be made ex parte and shall be in writing and be 
accompanied by an affidavit stating- 
(a) where the defendant has been convicted of a serious crime, the serious crime for which he or 
she was convicted, the date of the conviction, the court before which the conviction was obtained 
and whether an appeal has been lodge against the conviction;  
(b) where the defendant has not been convicted of a serious crime, the serious offence for which 
he or she is charged or about to be charged and grounds for believing that the defendant 
committed the offence;  
(c) a description of the property in respect of which the restraining order is sought;  
(d) the name and address of the person who is believed to be in possession of the property;  
(e) the grounds for the belief that the property is tainted property in relation to the offence; 
(f) the grounds for the belief that the defendant derived a benefit, directly or indirectly, for the 
commission of the offence;  
(g) where the application seeks a restraining order against property of a person other than the 
defendant, the grounds for the belief that the property is tainted property in relation to the offence 
and is subject to the effective control of the defendant;  
(h) the grounds for the belief that a confiscation order or a pecuniary penalty order may be or is 
likely to be made under section 48 in respect of the property. 
 
Section 80 of the Money Laundering Act 
Restraining orders 
(1) Subject to this section, where the competent authority applies to the court for a restraining 
order under section 79 against property and the court is satisfied that-  
(a) the defendant has been convicted of a serious crime or has been charged or is about to be 
charged with a serious crime;  
(b) where the defendant has not been convicted of a serious crime, there are reasonable grounds 
for believing that the defendant has committed a serious offence;  
(c) there is reasonable cause to believe that the property is tainted property in relation to an 
offence or that the defendant derived a benefit directly or indirectly from the commission of the 
offence; 
(d) where the application seeks a restraining order against property of a person other than the 
defendant, there are reasonable grounds for believing that the property is tainted property in 
relation to an offence and that the property is subject to the effective control of the defendant; and  
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(e) there are reasonable grounds for believing that a confiscation order or a pecuniary penalty 
order is likely to be made under section 48 in respect of the property, the court may make an 
order in accordance with subsection (2)  
(2) An order made pursuant to subsection (1) may- 
(a) prohibit the defendant or any person from disposing of, or otherwise dealing with, the 
property or such part thereof or interest therein as is specified in the order, except in such manner 
as may be specified in the order; and  
(b) at the request of the competent authority, where the court is satisfied that the circumstances so 
require-  
(i) direct such person as the court may appoint to take custody of the property or such part thereof 
as is specified in the order and to manage or otherwise deal with all or any part of the property in 
accordance with the directives of the court; and 
(ii) requiring any person having possession of the property to give possession thereof to the 
person appointed under sub-paragraph (i) to take custody and control of the property.  
(3) an order under subsection (2) may be made subject to such conditions as the court thinks fit, 
and without limiting the generality of this subsection, may make provision for meeting out of the 
property or a specified part of the property, any or all of the following-  
(a) the reasonable living expenses of the person, including the reasonable living expenses of the 
dependents of the person, if any, and reasonable business expenses; 
(b) the reasonable expenses of the person in defending the criminal charge and any proceedings 
under this Division; and  
(c) any specified debt incurred by the person in good faith.  
(4) In determining whether there are reasonable grounds for believing that property is subject to 
the effective control of the defendant the court may have regard to the matters referred to in 
section 66.  
(5) Where the other person appointed under subsection (2) (b) (i) is given a direction in relation 
to any property, he or she may apply to the court for directions or any question respecting the 
management or preservation of the property under his or her control. 
(6) An application under subsection (1) shall be served on all persons interested in the application 
or such of them as the court thinks expedient and all such persons shall have the right to appear at 
the hearing and be heard.  
(7) Where the application is made under subsection (1) on the basis that a person is about to be 
charged, any order made by the court shall lapse if the person is not charged-  
(a) where the offence is an offence against the laws of Malawi, within three months; and  
(b) where the offence is an offence against the laws of a foreign State, within twelve months. 
 
Section 86 the Money Laundering Act 
Duration of restraining order 
A restraining order remains in force until— 
(a) it is discharged, revoked or varied; or 
(b) the period of six months from the date on which it is made or such later time as the court may 
determine; or 
(c) a confiscation order or a pecuniary order, as the case may be, is made in respect of property 
which is the subject of the order. 
 
Malawi indicated that information related to examples of implementation and the cases and 
amount of money/value of property frozen or seized is not available. 
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(b) Observations on the implementation of the article 

Malawi has implemented measures to trace, freeze and seize goods and properties during 
investigation proceedings (sections 39, 69, 79, 80, 86 AMLA, sections 23, 23A, 36A CPA).  

Under the CPA, decisions on the freezing and seizing of assets are taken by the judiciary for a 
period of up to three months, subject to renewal. In addition, the ACB and FIU have powers to 
administratively freeze assets/transactions for 90 and 5 working days, respectively. Section 86 
AMLA further provides for 6-month freezing, which can be extended under section 88 of the Act. 
 
Malawi’s legislation is in compliance with the provision of the Convention. However, the same 
observations made under article 31, paragraph 1 above are made. 

 

Paragraph 3 of article 31 
 
3. Each State Party shall adopt, in accordance with its domestic law, such legislative and other 
measures as may be necessary to regulate the administration by the competent authorities of 
frozen, seized or confiscated property covered in paragraphs 1 and 2 of this article. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
As far as the administration of seized and confiscated property is concerned, there is no 
mechanism in place. In that regard, some amendments to the CPA have been proposed, which 
would establish a separate entity to manage the confiscated and seized property. 
 
Malawi indicated that the proposals for amendment are being worked on by the Ministry of 
Justice. 
 
(b) Observations on the implementation of the article 
 
Malawi has not regulated the administration of frozen, seized or confiscated property. During the 
country visit, it was explained that a Bill to amend the CPA would provide for the establishment 
of a dedicated asset management entity. 
 
Based on the discussions during the country visit, it is recommended that Malawi to establish a 
dedicated structure for the administration of frozen, seized or confiscated property in accordance 
with the Convention 

 

Paragraphs 4 to 6 of article 31 
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4. If such proceeds of crime have been transformed or converted, in part or in full, into other 
property, such property shall be liable to the measures referred to in this article instead of the 
proceeds. 
 
5. If such proceeds of crime have been intermingled with property acquired from legitimate 
sources, such property shall, without prejudice to any powers relating to freezing or seizure, be 
liable to confiscation up to the assessed value of the intermingled proceeds. 
 
6. Income or other benefits derived from such proceeds of crime, from property into which such 
proceeds of crime have been transformed or converted or from property with which such 
proceeds of crime have been intermingled shall also be liable to the measures referred to in this 
article, in the same manner and to the same extent as proceeds of crime. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi referred to the measures cited under paragraph 1 of the article, in particular section 37 of 
the CPA and section 30 of the Penal Code. 
 
Section 37 of the Corrupt Practices Act 
Penalty additional to other punishment  
Where any person is convicted of an offence under Part IV, the court shall, in addition to any 
other penalty that it may pass under section 34-  
(a) order that any money or other pecuniary resources, wealth, property, profit, asset,  business 
interest or other advantage, or the value thereof, as is ascertained by the court to have been 
acquired through or to be tainted with or otherwise connected with the commission of the offence 
shall be forfeited to the Government; and for the purpose of such forfeiture, the court may, 
immediately upon such conviction, or at any time after conviction upon application by the 
Bureau, make further orders-  
(i) requiring the convicted person to effect or facilitate, by any means possible in the 
circumstances, the return, transfer or repatriation to Malawi of any money or other financial 
resources or any property or the value of any property maintained or located outside Malawi that 
may be attached to the order of forfeiture under this paragraph; or  
(ii) for otherwise effecting the order of forfeiture under this paragraph as the court may consider 
necessary, and failure by the convicted person to comply with any such further order shall render 
him liable to conviction, without further procedure, for contempt of court;  
(b) where appropriate, order the convicted person to pay to the rightful owner the amount or 
value, as determined by the court, of any advantage actually received or obtained by him:  
Provided that where, after reasonable inquiry, the rightful owner cannot be found, or is himself 
implicated in the giving of the advantage, the court shall order that the amount or value thereof 
shall be forfeited to the Government. 
 
Section 30 of Penal Code  
Forfeiture  
When any person is convicted of an offence under any of the following  sections, namely, 
sections 90, 91, 92, 110, 111 and 396, the court may, in addition to or in lieu of any penalty 
which may be imposed, order the forfeiture of any property which has passed in connection with 
the commission of the offence, or, if such property cannot be forfeited or cannot be found, of 
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such sum as the court shall assess as the value of the property; and any property or sum so 
forfeited shall be dealt with in such manner as the Minister may direct. Payment of any sum so 
ordered to be forfeited may be enforced in the same manner and subject to the same incidents as 
in the case of the payment of a fine. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 

 
Malawi’s legislation provides for value-based confiscation, including the possibility of a court 
ordering a defendant to pay a pecuniary penalty corresponding to the value of the income or 
benefit obtained, or corresponding to the value of the property into which proceeds were 
converted or with which they were comingled. It was explained during the country visit that there 
have been no cases of practical application of these measures. 
 

 

Paragraph 7 of article 31 
 
7. For the purpose of this article and article 55 of this Convention, each State Party shall 
empower its courts or other competent authorities to order that bank, financial or commercial 
records be made available or seized. A State Party shall not decline to act under the provisions of 
this paragraph on the ground of bank secrecy. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 11(2) of the Money Laundering Act  
Financial Intelligence Unit 
(2) The Financial Intelligence Unit -  
(c) may enter the premises of any financial institution during ordinary business hours to inspect 
any record kept pursuant to section 28, and ask any question relating to such record, make notes 
and take copies of whole or any part of the record,  
(d) shall send to the appropriate law enforcement authorities, any information derived from an 
inspection carried out pursuant to paragraph (c), if it gives the Financial Intelligence Unit 
reasonable grounds to suspect that a transaction involves proceeds of crime or terrorist financing, 
(k) shall have the authority to request information from any financial institution, any supervisory 
agency and any law enforcement agency for purposes of this Act, 
 
Section 44 of the Money Laundering Act 
Secrecy obligations overridden 
This Act shall have effect notwithstanding any obligation as to secrecy or other restriction on 
disclosure of information imposed by any other written law or otherwise, if the court so orders. 
 
Section 94 of the Money Laundering Act 
Production orders  
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(1) Where a person has been charged with or convicted of a serious crime, and the competent 
authority or an authorized officer of the Financial Intelligence Unit has reasonable grounds for 
suspecting that any person has possession or control of—  
(a) a document relevant to identifying, locating or quantifying property of the person or to 
identifying or locating a document necessary for the transfer of property of such person; or  
(b) a document relevant to identifying, locating or quantifying tainted property in relation to the 
offence or to identifying or locating a document necessary for the transfer of tainted property in 
relation to the offence, the competent authority may apply ex parte and in writing to a judge or 
magistrate in chambers for an order against the person suspected of having possession or control 
of a document of the kind referred to, and the application shall be supported by an affidavit.  
(2) The judge or magistrate may, if he or she considers there are reasonable grounds for so doing, 
make an order that the person produce to the competent authority, at a time and place specified in 
the order, any documents of the kind referred to in subsection (1):  
Provided that an order under this subsection may not require the production of bankers books.  
(3) The competent authority to whom documents are produced may—  
(a) inspect the documents;  
(b) make copies of the documents; or  
(c) retain the documents for so long as is reasonably necessary for the purposes of this Act.  
(4) Where the competent authority retains documents produced to him or her under subsection (3) 
he or she shall make a copy of the documents available to the person who produced them.  
(5) A person is not entitled to refuse to produce documents ordered to be produced under this 
section on the ground that—  
(a) the document might tend to incriminate the person or make him liable to a penalty; or  
(b) the production of the document would be in breach of an obligation, whether imposed by a 
written law or otherwise, of the person not to disclose the existence or contents of the document.  
 
Section 95 of the Money Laundering Act 
Evidential value of information  
(1) Where a person produces a document pursuant to an order under section 94, the production of 
the document, or any information, document or thing obtained as a direct or indirect consequence 
of the production of the document is not admissible against the person in any criminal 
proceedings except proceedings under section 96.  
(2) For the purposes of subsection (1), proceedings on an application for a restraining order, a 
confiscation order or a pecuniary penalty order are not criminal proceedings. 
 
Section 101 of the Money Laundering Act 
Monitoring orders 
(1) The competent authority may apply, ex parte and in writing to a judge or magistrate in 
chambers for an order (in this section otherwise called a “monitoring order”) directing a financial 
institution to give information to a police officer or an authorized officer of the Financial 
Intelligence Unit, and the application shall be supported by an affidavit. 
(2) A monitoring order shall— 
(a) direct a financial institution to disclose information obtained by the institution about 
transactions conducted through an account held by a particular person with the institution; 
(b) not have retrospective effect; and 
(c) only apply for a period of a maximum of three months from the date of the making of the 
order. 
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(3) A judge or magistrate shall not issue a monitoring order unless he or she is satisfied that there 
are reasonable grounds for suspecting that the person in respect of whose account the order is 
sought— 
(a) has committed or was involved in the commission, or is about to commit or be involved in the 
commission of, a serious crime; or 
(b) has benefited directly or indirectly, or is about to benefit directly or indirectly from the 
commission of a serious crime. 
(4) A monitoring order shall specify— 
(a) the name or names in which the account is believed to be held; and 
(b) the class of information that the institution is required to give. 
(5) Where a financial institution, which has been given notice of a monitoring order, 
knowingly— 
(a) contravenes the order, or 
(b) provides false or misleading information in purported compliance with the order, 
the institution commits an offence and shall be liable on conviction, in the case of a natural 
person, to imprisonment for two years and a fine of K100,000 and, in the case of a body 
corporate, to a fine of K500,000. 
 
Section 102 of the Money Laundering Act 
Monitoring orders not to be disclosed 
(1) A financial institution that is, or has been, subject to a monitoring order shall not disclose the 
existence or operation of the order to any person except— 
(a) an officer or agent of the institution for the purpose of ensuring compliance with the order; 
(b) a legal adviser for the purpose of obtaining legal advice or representation in respect of the 
order; or 
(c) a police officer or an authorized officer of the Financial Intelligence Unit authorized in 
writing to receive the information. 
(2) Any person who contravenes subsection (1) is guilty of an offence and shall be liable on 
conviction— 
(a) in the case of a natural person, to imprisonment for two years and a fine of K100,000; 
(b) in the case of a corporation, to a fine of K500,000. 
(3) A person described in subsection (1) shall not disclose the existence or operation of a 
monitoring order except to another person described in that subsection and may do so only for the 
purposes of the performance of the person’s duties or functions. 
(4) Any person who contravenes subsection (1) is guilty of an offence and liable to imprisonment 
for two years and a fine of K100,000. 
(5) Nothing in this section prevents the disclosure of information concerning a monitoring order 
for the purposes of, or in connection with, legal proceedings or in the course of proceedings 
before a court: 
Provided that nothing in this section shall be construed as requiring a legal practitioner to 
disclose to any court the existence or operation of a monitoring order. 
 
Section 11 of the Corrupt Practices Act  
Powers of the Bureau 
(1) For the performance of the functions of the Bureau under this Act, the Director may— 
(a) authorize in writing any officer of the Bureau to conduct an inquiry or investigation into 
alleged or suspected offences under this Act; 
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(b) require any public officer or other person to answer questions concerning the duties of that 
public officer or of any other public officer or other person, and order the production for 
inspection of any standing orders, directives or office instructions relating to the duties of the 
public officer or such other public officer or other person; 
(c) require any person in charge of any office or establishment of the Government, or the head, 
chairman, manager or chief executive officer of any public body or private body or produce or 
furnish within such time as may be specified by the Bureau, any document or a certified true 
copy of any document which is in his possession or under his control and which the Bureau 
considers necessary for the conduct of investigation into any alleged or suspected offence under 
this Act; 
(d) require any person, including any public officer, to provide any information, or to answer any 
question, in connexion with an inquiry or investigation under this Act; 
(e) do or perform such other acts or things as are reasonably necessary or required for the 
exercise of the functions of the Bureau and the performance of his duties. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
The ACB has administrative powers to access and seize bank and financial records (section 11 of 
the CPA) in addition to the FIU (sections 11 and 44 of AMLA). It was explained during the 
country visit that such powers have been effectively exercised in corruption-related 
investigations. Production orders (sections 94-95 of AMLA) and monitoring orders (sections 
101-102 of AMLA) may also be obtained. Relevant measures in relation to the FIU are also 
found in section 28 of AMLA. 
 
Based on the information provided and the discussions during the country visit, it is observed that 
bank secrecy is not an obstacle to the investigation and prosecution of corruption-related 
offences. The reviewing experts conclude that Malawi is in compliance with this provision of the 
Convention. 

 

Paragraph 8 of article 31 
 

8. States Parties may consider the possibility of requiring that an offender demonstrate the lawful 
origin of such alleged proceeds of crime or other property liable to confiscation, to the extent 
that such a requirement is consistent with the fundamental principles of their domestic law and 
with the nature of judicial and other proceedings. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 32 of the Corrupt Practices Act 
Possession of unexplained property  
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(1) The Director, the Deputy Director or any officer of the Bureau authorized in writing by the 
Director may investigate any public officer where there are reasonable grounds to believe that 
such public officer-  
(a) maintains a standard of living above that which is commensurate with his present or past 
official emoluments or other known sources of income;  
(b) is in control or possession of pecuniary resources or property disproportionate to his present 
or past official emoluments or other known sources of income; or  
(c) is in receipt directly or indirectly of the benefit of any services which he may reasonably be 
suspected of having received corruptly or in circumstances which amount to an offence under this 
Act.  
(2) Any public officer who, after due investigation carried out under the provisions of subsection  
(1), is found to-  
(a) maintain a standard of living above that which is commensurate with his present or past 
official emoluments or other known sources of income;  
(b) be in control or possession of pecuniary resources or property disproportionate to his present 
or past official emoluments or other known sources of income; or (c) be in receipt directly or 
indirectly of the benefit of any services which he may reasonably be suspected of having received 
corruptly or in circumstances which amount to an offence under this Act, shall, unless he gives a 
reasonable explanation, be charged with having or having had under his control or in his 
possession pecuniary resources or property reasonably suspected of having been corruptly 
acquired and, unless he gives a satisfactory explanation to the court as to how else he was able to 
maintain such a standard of living, or such pecuniary resources or property came under his 
control or his possession, or he came to enjoy the benefits of such services, he shall be guilty of 
an offence. 
(3) In this section-  
a) “official emoluments” includes a pension, gratuity or other terminal benefits;  
(b) “public officer” includes any person who has held office as a public officer on or after 6th 
July, 1964. 
 
Malawi indicated that information regarding recent cases and statistical data is not available. 
 
(b) Observations on the implementation of the article 
 
The reviewing experts note that section 32 of the CPA provided by Malawi criminalizes illicit 
enrichment but does not address the possibility of requiring an offender to demonstrate the lawful 
origin of alleged proceeds of crime or other property liable to confiscation. 

 

Paragraph 9 of article 31 
 
9. The provisions of this article shall not be so construed as to prejudice the rights of bona fide 
third parties. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following provision:  
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Section 23 of the Corrupt Practices Act 
Restriction on disposal of property, etc. 
(1) Where the Bureau has instituted an investigation or a prosecution in respect of an offence 
under this Act, the Director may, by written notice to any person, direct that such person shall 
not, without the written consent of the Director, dispose of or otherwise deal with any property, 
or proceed with any contract, transaction, agreement or other arrangement, specified in such 
notice, which is the subject of, or is otherwise implicated in, such investigation or prosecution. 
(2) A notice issued under subsection (1) may be served by delivering it personally to the person 
to whom it is addressed or may, where the Director is satisfied that such person cannot be found 
or is not in the Republic, be served on, or brought to the knowledge of, such person in such other 
manner as the Director may direct. 
(3) A notice issued under subsection (1) shall have effect from the time of service and shall 
continue in force for a period of three months or until cancelled by the Director, whichever is 
earlier, but may upon expiry be renewed for further periods of three months on application to a 
magistrate showing cause why the notice should be renewed. 
(4) Any person who, having been served with, or having knowledge of, a notice issued under 
subsection (1), disposes of or otherwise deals with any property specified in the notice other than 
in accordance with the consent of the Director, shall be guilty of an offence and liable to a fine of 
K200,000 and to imprisonment for fourteen years. 
(5) Any person aggrieved by a directive contained in a notice issued under subsection (1) may, at 
any time, apply to the High Court for an order to reverse or vary such directive. 
(6) A person making an application under subsection (5) shall give to the Director such notice of 
the day appointed for the hearing of the application as a judge of the High Court may order. 
(7) On the hearing of an application under subsection (5) the High Court may— 
(a) confirm the directive; 
(b) reverse the directive and consent to the disposal of, or other dealing with, any property 
specified in the notice, subject to such terms and conditions as it thinks fit; or 
(c) vary the directive as it thinks just. 
  
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with the provision of the Convention. No examples of 
implementation were provided.  
 
 

Article 32. Protection of witnesses, experts and victims     

Paragraphs 1 and 2 of article 32 
 
1. Each State Party shall take appropriate measures in accordance with its domestic legal system 
and within its means to provide effective protection from potential retaliation or intimidation for 
witnesses and experts who give testimony concerning offences established in accordance with 
this Convention and, as appropriate, for their relatives and other persons close to them. 
 
2. The measures envisaged in paragraph 1 of this article may include, inter alia, without 
prejudice to the rights of the defendant, including the right to due process: 
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(a) Establishing procedures for the physical protection of such persons, such as, to the extent 
necessary and feasible, relocating them and permitting, where appropriate, non-disclosure or 
limitations on the disclosure of information concerning the identity and whereabouts of such 
persons; 
  
(b) Providing evidentiary rules to permit witnesses and experts to give testimony in a manner that 
ensures the safety of such persons, such as permitting testimony to be given through the use of 
communications technology such as video or other adequate means. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provisions under review. 
 
Malawi officials reported that measures to ensure the protection of witnesses, experts and victims 
are taken on a case by case basis and are only temporal in nature. 
 
Malawi further indicated that information regarding the steps or action (and related timeframe) 
that domestic or other authorities would need to take to ensure the implementation of the 
provision under review is not available. 
 
(b) Observations on the implementation of the article 
 
Apart from temporary protection measures available during criminal proceedings, Malawi has not 
established a comprehensive regime for the protection of witnesses and experts. As confirmed 
during the country visit, witness protection is an issue in corruption investigations and 
prosecutions, which has led to the refusal of witnesses to testify and the loss of evidence. 
 
It is recommended that Malawi establish, as a matter or priority, necessary measures and an 
institutional framework for the effective protection of witnesses, experts, and victims, which 
encompass their physical protection and related evidentiary rules.  
 
 

Paragraph 3 of article 32 
 
3. States Parties shall consider entering into agreements or arrangements with other States for 
the relocation of persons referred to in paragraph 1 of this article. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
(b) Observations on the implementation of the article 

 
It was confirmed during the country visit that no agreements on witness relocation are in place. 
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Paragraph 4 of article 32 
 

4. The provisions of this article shall also apply to victims insofar as they are witnesses. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
Malawi officials indicated that victims are treated as witnesses and are entitled to the same 
protections as witnesses and other experts in criminal proceedings. However, the protection of 
witnesses, experts and victims is on a case by case basis and only temporal in nature. 
 
(b) Observations on the implementation of the article 
 
The same observations made above are referred to. 
 

Paragraph 5 of article 32 
 
5. Each State Party shall, subject to its domestic law, enable the views and concerns of victims to 
be presented and considered at appropriate stages of criminal proceedings against offenders in a 
manner not prejudicial to the rights of the defense. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that the Criminal Procedure and Evidence Code makes provision for this. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
It was confirmed during the country visit that victims can intervene and testify as witnesses 
during criminal proceedings. They may also assume the role of private prosecutor in accordance 
with the CPC. 
 
Apart from criminal proceedings, victims can also initiate legal proceedings to obtain 
compensation for damages in civil proceedings. 
 

 

Article 33. Protection of reporting persons 
        
Each State Party shall consider incorporating into its domestic legal system appropriate 
measures to provide protection against any unjustified treatment for any person who reports in 
good faith and on reasonable grounds to the competent authorities any facts concerning offences 
established in accordance with this Convention. 
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(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 45 of Money Laundering Act 
Protection of persons reporting suspicious transactions 
(1) No civil, criminal, administrative or disciplinary proceedings shall be taken against— 
(a) a financial institution, an auditor, the competent authority or the supervisory authority; or 
(b) an officer, employee or agent of the financial institution, or an auditor, the competent 
authority or the supervisory authority acting in the course of that person’s employment or agency, 
in relation to any action by the financial institution, the auditor, the competent authority or the 
supervisory authority or its officer, employee or agent taken under section 28 or 29 carried out in 
good faith or in compliance with directions given by the Financial Intelligence Unit pursuant to 
section 11 (2) (e) or (k). 
(2) Subsection (1) shall not apply in respect of proceedings for an offence against section 30 
 
Section 51A of the Corrupt Practices Act 
Protection of whistle-blowers and other informers  
(1) Any person believing that the public interest overrides the interest of the institution, 
organization or office in or under which he serves or to which he is subject or overrides the 
interest of a particular community, association or society to which he belongs, and any other 
person whosoever, may inform the Bureau or the police of an alleged or suspected corrupt 
practice, or other offence connected therewith, which he knows or believes is being perpetrated 
by or in that institution, organization, office, community, association or society. 
(2) Except as provided in subsections (3) and (4), no information relating to a whistle-blower 
or to any other informer who has provided information to the Bureau or to the police pursuant to 
subsection (1) as to an offence under this Act shall be admitted in evidence in any civil or 
criminal proceeding, and no witness shall be obliged or permitted to disclose the name or address 
of such whistle-blower or other informer, or state any matter which might lead to his discovery. 
(3) If any books, documents or papers which are in evidence or liable to inspection in any 
civil or criminal proceeding contain any entry in which the whistle-blower or other informer is 
named or described or which might lead to his discovery, the court before which the proceeding 
is heard shall cause all such passages to be concealed from view or to be obliterated so far as is 
necessary to protect the whistle-blower or other informer from discovery, but no further. 
(4) If on a trial for any offence under this Act the court, after full inquiry into the case, is of 
the opinion that the whistle-blower or other informer willfully provided information which he 
knew or believed to be false, or did not believe to be true, in material particular, or if in any other 
proceeding the court is of the opinion that justice cannot be fully done between the parties thereto 
without the discovery of the whistle-blower or other informer, the court may permit inquiry and 
require full disclosure concerning the whistle-blower or other informer, and, if the information 
was provided in writing, require the production of the original thereof. 
(5) Any person who, having knowledge that any person referred to in this section as a 
whistle-blower or an informer, has informed the Bureau or the police of an alleged or a suspected 
corrupt practice, or other offence connected therewith, takes, by himself or through another 
person, an action of any kind to punish or victimize such whistle-blower or informer in any way 
shall be guilty of an offence and liable to a fine of K50,000 and to imprisonment for two years.  
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Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
Section 51A of the CPA ensures basic protection such as confidentiality of the identity of the 
reporting persons. However, protection against retaliation or unjustified treatment are not 
established. 
 
It is recommended that Malawi consider adopting measures and systems for the effective 
protection of reporting persons.  
 

Article 34. Consequences of acts of corruption 
        
With due regard to the rights of third parties acquired in good faith, each State Party shall take 
measures, in accordance with the fundamental principles of its domestic law, to address 
consequences of corruption. In this context, States Parties may consider corruption a relevant 
factor in legal proceedings to annul or rescind a contract, withdraw a concession or other 
similar instrument or take any other remedial action. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following measures: 
 
The Public Procurement Act provides that a bidder can be barred from award of contracts in 
cases where corruption is involved. If already awarded, the contract can be terminated 
 
Section 20 of the Public Procurement Act 
20. The Director may, after reasonable notice to the bidder or supplier, and after providing 
reasonable opportunity for that bidder or supplier to be heard and consultation with the affected 
procuring entities, exclude a bidder or supplier from participation in procurement for the 
misconduct prescribed in this Act and the Regulations, in accordance with procedures set out in 
the Regulations. 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
Section 20 of the Public Procurement Act provides for the debarment of bidders from 
government contracts, as well as for the cancelation of contracts in cases where corruption is 
involved (section 20).  
 
These provisions are only limited to public procurement matters. However, during the country 
visit, Malawi specified that the cancellation of such contracts is a general principle under the 
common law. 
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The reviewing experts concluded that, based on the information provided, Malawi’s legislation is 
in compliance with article 34 of the Convention. 
 
 

Article 35. Compensation for damage 
        
Each State Party shall take such measures as may be necessary, in accordance with principles of 
its domestic law, to ensure that entities or persons who have suffered damage as a result of an 
act of corruption have the right to initiate legal proceedings against those responsible for that 
damage in order to obtain compensation. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has partly implemented the provision under review and cited the 
following measures: 
 
There is no specific law on the compensation for damages. However, general principles of 
common law enable a person to sue for loss of business and damages as a result of an act of 
corruption. However, the burden is on the claimant to show sufficient interest in the matter. 
 
Malawi indicated that information on examples of implementation and recent cases is not 
available. 
 
Malawi indicated that regarding to the steps or action (and related timeframe) that domestic or 
other authorities would need to take to ensure the full implementation of the provision under 
review information is not available. 
 
(b) Observations on the implementation of the article 
 
It was confirmed during the country visit that victims can initiate legal proceedings to obtain 
compensation for damages in civil proceedings and may also assume the role of private 
prosecutor in accordance with the CPC. 
 
Malawi’s legislation is in compliance with this provision. 
 

 

Article 36. Specialized authorities 
        
Each State Party shall, in accordance with the fundamental principles of its legal system, ensure 
the existence of a body or bodies or persons specialized in combating corruption through law 
enforcement. Such body or bodies or persons shall be granted the necessary independence, in 
accordance with the fundamental principles of the legal. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
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Malawi explained that the Anti-Corruption Bureau (ACB) is established under section 4(1) of the 
Corrupt Practices Act, which reads as follows: 
 
Section 4 of the Corrupt Practices Act 
Establishment and composition of the Bureau 
(1) There is hereby established a body to be known as the Anti-Corruption Bureau which shall 
consist of the Director, the Deputy Director and such other officers of the Bureau, as may be 
appointed under section 9.  
 
Section 4 (3) provides for the independence of the Bureau as follows- 
 
Section 4 of the Corrupt Practices Act 
Establishment and composition of the Bureau 
(3) The Bureau shall exercise its powers and functions independent of the direction or 
interference of any other person or authority. 
 
Malawi cited the following additional measures. 
 
Section 5 of the Corrupt Practices Act 
Appointment of Director 
The President shall, on such terms and conditions as he thinks fit, appoint the Director, and the 
appointment of any person as Director shall be subject to confirmation by the Public 
Appointments Committee. 
 
Section 6 of the Corrupt Practices Act 
Qualifications and tenure of office of Director 
(1) No person shall qualify for appointment as Director unless he is of high integrity and 
possesses qualifications and training necessary for the performance of the duties of that office. 
(2) A person holding the office of Director may be removed from office by the President, with 
the confirmation of the Public Appointments Committee, for inability to perform the functions of 
his office (whether arising from infirmity of body or mind or from any other cause) or for 
misbehaviour. 
(3) The President may, if he considers it desirable in the public interest so to do, suspend the 
Director from exercising the duties of the office of Director pending investigations to determine 
whether or not the Director may be removed from office under subsection (2). 
 
The Financial Intelligence Unit (FIU) is established under section 11(1) of the Money 
Laundering Act: 
 
Section 11(1) of the Money Laundering Act 
Financial Intelligence Unit 
(1) There is hereby established a body to be known as the Financial Intelligence Unit (in this Act 
referred to as the “Financial Intelligence Unit”) which shall be an autonomous central national 
agency, having perpetual succession and a common sea with power to enter into contracts, 
responsible for receiving, requesting, analyzing and disseminating to competent authorities 
disclosures of financial information as required under this Act in order to counter money 
laundering and financing of terrorism. 
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Malawi also cited sections 13 and 15 of the Money Laundering Act on appointment and removal 
of the Director and Deputy Director of the FIU. 
 
Section 13 of the Money Laundering Act  
Appointment and qualifications of the Director of the Financial Intelligence Unit 
(1) There shall be Director of the Financial Intelligence Unit (in this Act and otherwise referred 
to as the “Director”) who shall be appointed for a five year renewable term by the President, upon 
such terms as may be specified in the instrument of appointment  
(2) The appointment of the Director shall be subject to the approval of the Public Appointments 
Committee.  
(3) The Director shall be the chief executive officer of the Financial Intelligence Unit and shall 
perform such functions and duties, and exercise powers, as are conferred upon him or her by this 
Act or any other written law.  
(4) A person shall not be appointed or remain Director who-  
(a) is a member of parliament, or  
(b) is a director, officer or servant of, has a controlling interest in any financial institution.  
(5) The Director shall be a person of recognized qualifications, integrity and experience in 
financial or legal matters or law enforcement with financial investigative background.  
(6) The Director may at any time by notice in writing to the Minister resign his office.  
(7) The Director may delegate to any person, subject to any terms and conditions that the Director 
may specify, any power, duty or function conferred on the Director under this Act.  
(8) In the event of the absence or incapacity of the Director, or if the office of Director is vacant, 
the president may appoint a qualified person to hold officer instead of the Director for a term of 
not more than six months, and the person shall, while holding that office, have all of the powers, 
duties and functions of the Director under this Act. 
(9) If the President is satisfied that the Director-  
(a) is incapacitated by physical or mental illness, or  
(b) has become bankrupt or made arrangement with his creditors, or  
(c) is otherwise unable or unfit to discharge the function of director, the President may declare the 
office of the Director vacant and shall notify the fact in such manner as the President thinks fit, 
and thereupon that office shall become vacant.  
 
Section 15 of the Money Laundering Act  
Removal from office 
(1) The President may, subject to the approval of the Public Appointments Committee, remove 
the Director from office only on the grounds of misconduct, incapacity or incompetence.  
(2) The President may suspend the Director from office, pending -  
(a) the determination of any inquiry as to whether grounds of misconduct, incapacity or 
incompetence exist, or  
(b) an investigation of alleged violation of section 16. 
 
Malawi indicated that examples of implementation are not available. 
 
Malawi indicated that information on how staff is selected and trained is not available. 
 
(b) Observations on the implementation of the article 
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The ACB is mandated under Part III of the CPA to prevent, investigate and prosecute corruption 
and related activities criminalized under the CPA, the PC and the AMLA. The budget of the 
Bureau is appropriated from the Consolidated Fund (CPA section 4(2)). The Director is 
appointed and removed by the President subject to confirmation by the Public Appointments 
Committee (CPA, sections 5 and 6), and the Director must also report to the President and the 
Minister of Justice on the affairs of the Bureau (CPA section 4(4)). 
 
A lack of legal and operational independence as well as human and material resources inhibit the 
effective functioning of the Bureau. The ability to attract and retain qualified staff is a challenge 
for the ACB and across agencies.  
 
Other relevant institutions in the fight against corruption, such as the DPP, police, Revenue 
Authority, FIU and the judiciary, could also benefit from capacity enhancement.  
 
Accordingly, it is recommended that Malawi adopt measures to strengthen the legal and 
operational independence, as well as material, human and training resources of the ACB and 
other law enforcement institutions (DPP, police, Revenue Authority, FIU). Political will is 
needed to enhance the conditions of service across agencies to allow them to attract and retain 
qualified staff.  There is also a need to strengthen capacity in the judiciary. 
 
(c) Technical Assistance 
 
Malawi indicated that it would require technical assistance, including capacity building of the 
ACB and other law enforcement institutions, and for dedicated training of investigators, 
prosecutors, the judiciary and the FIU, on anti-corruption and related activities. 

 

Article 37. Cooperation with law enforcement authorities        

Paragraph 1 of article 37 
 
1. Each State Party shall take appropriate measures to encourage persons who participate or 
who have participated in the commission of an offence established in accordance with this 
Convention to supply information useful to competent authorities for investigative and 
evidentiary purposes and to provide factual, specific help to competent authorities that may 
contribute to depriving offenders of the proceeds of crime and to recovering such proceeds. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 12A of the Corrupt Practices Act  
Further powers of the Director to obtain information 
(1) If, in the course of any investigation or proceedings relating to any offence under Part IV, the 
Director is satisfied that it would assist or expedite such investigation or proceedings, he may, by 
notice, require-  
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(a) any suspected person to furnish a sworn statement in writing enumerating all moveable or 
immoveable property belonging to or possessed by him, and specifying the date on which every 
such property was acquired and the consideration paid therefore, and explaining whether the 
property was acquired by way of purchase, gift, bequest, inheritance or otherwise;  
(b) any suspected person to furnish a sworn statement in writing of any moneys or other property 
sent out of Malawi by him during such period as may be specified in such notice;  
(c) any other person with whom the Director believes that the suspected person had any financial 
transactions or other business dealing relating to an offence under Part IV. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
The DPP has issued Guidelines for plea bargaining in cases of serious or complex fraud, which 
also govern the prosecutor’s role in issuing recommendations regarding sentencing. The 
Guidelines aim to encourage offenders to cooperate with law enforcement in exchange for the 
possibility of receiving a reduced sentence. Immunity from prosecution is not established. 
 
Malawi’s legislation is in compliance with the provision of the Convention. 
 

Paragraph 2 of article 37 
 
2. Each State Party shall consider providing for the possibility, in appropriate cases, of 
mitigating punishment of an accused person who provides substantial cooperation in the 
investigation or prosecution of an offence established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the Plea Bargaining clause in section 25A of the CPC: 
 
Section 252A of the Criminal Procedure and Evidence Code  
Rules relating to plea bargaining  
(1) The Chief Justice may make rules that shall permit parties to enter into plea bargaining where 
appropriate.  
(2) For the purposes of this section “plea bargaining” means the process whereby the accused and 
the prosecutor in a criminal case work out a mutually satisfactory disposition of the case subject 
to court approval and it includes-  
(a) the defendant pleading guilty to a lesser offence; or 
(b) the defendant pleading guilty to only one or more counts of a charge. 
 
The Rules are in draft form at the moment. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
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It was confirmed during the country visit that Section 252A of the Criminal Procedure and 
Evidence Code provides for the possibility of a reduced sentence. Malawi’s legislation is in 
compliance with the provision of the Convention. 
 

Paragraph 3 of article 37 
 
3. Each State Party shall consider providing for the possibility, in accordance with the 
fundamental principles of its domestic law, of granting immunity from prosecution to a person 
who provides substantial cooperation in the investigation or prosecution of an offence 
established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that grants of immunity are subject to the discretion of the prosecuting 
authority. There is no law or regulation governing the prosecuting authority’s discretionary 
powers. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
It was confirmed during the country visit that Malawi has considered the possibility of granting 
immunity to cooperating offenders. Such immunity may be granted in the exercise of 
prosecutorial discretion. There have been no relevant cases to date.  
 
 

Paragraph 4 of article 37 
 
4. Protection of such persons shall be, mutatis mutandis, as provided for in article 32 of this 
Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
Malawi indicated that the matter will be dealt with when the country will be considering the 
witness protection programs/law. 
 
(b) Observations on the implementation of the article 
 
Malawi has not established a specific protection program for perpetrators who collaborate with 
authorities. Therefore, the same rules as detailed under article 32 of the Convention are 
applicable to them.  
 
Accordingly, Malawi is partially compliant with this provision of the Convention. It is 
recommended that Malawi establish, as a matter or priority, necessary measures and an 
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institutional framework for the effective protection of offenders who cooperate with law 
enforcement authorities, which encompass their physical protection and related evidentiary rules. 
 

Paragraph 5 of article 37 
 
5. Where a person referred to in paragraph 1 of this article located in one State Party can 
provide substantial cooperation to the competent authorities of another State Party, the States 
Parties concerned may consider entering into agreements or arrangements, in accordance with 
their domestic law, concerning the potential provision by the other State Party of the treatment 
set forth in paragraphs 2 and 3 of this article. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that matters of cooperation relating to the relocation and protection of 
cooperating offenders would be dealt with under the Mutual Legal Assistance in Criminal 
Matters Act. 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
It was confirmed during the country visit that Malawi has not entered into any relevant protection 
agreements. The matter has not arisen in practice. 
 
 

Article 38. Cooperation between national authorities 
        
Each State Party shall take such measures as may be necessary to encourage, in accordance with 
its domestic law, cooperation between, on the one hand, its public authorities, as well as its 
public officials, and, on the other hand, its authorities responsible for investigating and 
prosecuting criminal offences. Such cooperation may include: 
 
(a) Informing the latter authorities, on their own initiative, where there are reasonable grounds 
to believe that any of the offences established in accordance with articles 15, 21 and 23 of this 
Convention has been committed; or 
 
(b) Providing, upon request, to the latter authorities all necessary information. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 11(2)(b); (d) of the Money Laundering Act  
Financial Intelligence Unit 
(2) The Financial Intelligence Unit -  
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(b) shall send any report referred to in paragraph (a) to the appropriate law enforcement 
authorities and, the supervisory authorities if, on the basis of its analysis and assessment, the 
Financial Intelligence Unit has determined that there is an element of money laundering or 
financing of terrorism;  
(d) shall send to the appropriate law enforcement authorities, any information derived from an 
inspection carried out pursuant to paragraph (c), if it gives the Financial Intelligence Unit 
reasonable grounds to suspect that a transaction involves proceeds of crime or terrorist financing, 
Section 48 of Corrupt Practices Act - encourages the Commissions of Enquiry to report to the 
ACB on any findings regarding corruption and related offences. 
 
Section 48 of the Corrupt Practices Act  
Corrupt practice coming to the notice of a commission  
Where any commission established by or under the Constitution, or appointed under the 
Commissions of Inquiry Act, in the course, or upon conclusion, of any proceedings before it, is of 
the opinion that the conduct of any person appears to constitute an offence under this Act and 
ought to be inquired into for the purposes of this Act, the commission concerned shall, subject to 
any prohibition, restriction or restraint imposed upon it by or under the Constitution or any other 
written law, communicate its opinion to the Bureau together with the particulars of the person 
concerned and such other facts of the case as the commission may deem necessary. 
 
Section 18(3) of the Public Procurement Act - gives ODPP the authority to hand over cases to 
other authorities for further processing. 
18(3) Any information concerning the occurrence or attempt of corrupt or fraudulent practices 
shall be reported immediately to the head of the procuring entity, to the Director and to the 
relevant law-enforcement authorities. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi law enforcement institutions engage in formal and informal cooperation.  
 
During the Country Visit, Malawi officials confirmed that ACB has concluded a number of 
memoranda of understanding (MoUs) with several public agencies, in particular the FIU, and 
with several private companies. In practice, there is cooperation amongst the ACB, the fiscal 
fraud unit in the police, as well as the FIU and Revenue Authority.  
 
However, the reviewing experts observe that inter-agency coordination could be enhanced, in 
particular in regard to money-laundering cases. 
 
The reviewing experts conclude that Malawi is partially compliant with the provisions of article 
38 of the Convention. It is recommended that Malawi enhance coordination among law 
enforcement agencies in relation to corruption and in particular money-laundering offences. 
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Article 39. Cooperation between national authorities and the private sector        

Paragraph 1 of article 39 
 
1. Each State Party shall take such measures as may be necessary to encourage, in accordance 
with its domestic law, cooperation between national investigating and prosecuting authorities 
and entities of the private sector, in particular financial institutions, relating to matters involving 
the commission of offences established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following measures: 
 
The FIU cooperates with Banks. The Anti-Corruption Bureau also receives cooperation through 
that cooperation with FIU. 
Further the Anti-Corruption Bureau signed Memoranda of Understanding with Media Council of 
Malawi and the Malawi Telecommunications Limited respectively to cooperate in anti-corruption 
work. 
 
Malawi indicated that examples of implementation and statistical data are not available. 
 
(b) Observations on the implementation of the article 

There is a duty by public officials to report corruption (section 36, CPA) and a duty to cooperate 
in ACB investigations (section 12A, 13 and 49A, CPA). 

Malawi’s national anti-corruption strategy provides for cooperation between public institutions 
and the private sector in preventing corruption. The role of the FIU in ensuring money-laundering 
compliance in the private sector is also noted. 

During the country visit, Malawi provided a number of MoUs signed by the ACB with private 
sector entities, namely: Telekom Malawi Ltd., People Trading Centre Ltd. and Agricultural 
Development and Marketing Corporation. Through these MoUs, ACB ensures proactive 
cooperation with the private sector. The Bureau also helps companies in establishing compliance 
programs and internal reporting channels. 

Based on the information provided and the discussions during the country visit, the reviewing 
experts conclude that Malawi is in compliance with this provision of the Convention. 
 
 

Paragraph 2 of article 39 
 
2. Each State Party shall consider encouraging its nationals and other persons with a habitual 
residence in its territory to report to the national investigating and prosecuting authorities the 
commission of an offence established in accordance with this Convention. 
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(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that anonymous reporting of corruption is encouraged. In that regard, the 
identities of whistle-blowers are not revealed to the public. 
 
Malawi cited the following measure: 
 
Section 51A of the Corrupt Practices Act (quoted above under article 33), which provides for 
the protection of whistle-blowers. The law is being amended to move away from temporary 
protection of whistle-blowers. 
 
Malawi’s ACB operates a hotline (113) for corruption reporting and a website for online 
reporting. Malawi provided the following information regarding the number of complaints 
received: 
 
Number of Corruption Complaints received/processed: 
 
The total number of corruption complaints received/processed by the Anti-Corruption Bureau in 
the last 2 years was 1032. Out of these complaints, 231 complaints were authorized for full 
investigations, 171 were referred to the ACB’s Corruption Prevention Department, 3 were 
recommended for surveillance operations, 58 were referred to other law enforcement agencies, 
102 were referred to other institutions for either administrative actions to be taken or other 
remedies, and the rest were closed.  
 
These complaints were received through various modes, including in person (people coming to 
our offices to report), by telephone, letters, e-mails, fax and others were generated by the ACB 
through newspaper and radio reports. The complaints were made against individuals, including 
public officials, public and private companies, as well as Government Ministries, Departments 
and Agencies. 
 
Malawi indicated that it does not give financial incentives to people who report corruption. 
However, this matter has been a subject of discussion for some time and was due to be raised 
during the consultations for the review of the National Anti-Corruption Strategy in May 2017 and 
at the National Anti-Corruption Conference in April 2017 in Lilongwe. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi indicated that the ACB has established a hotline (113). 
However, this number is not free of charge, and ACB is under negotiation with the 
telecommunication authorities to obtain a toll-free number.  
 
In addition, online reporting can be done on the ACB website: www.acbmalawi.com.   
 
The reviewing experts encourage Malawi to continue to invest in outreach, awareness raising and 
education on matters of corruption and to consider extending measures to facilitate the reporting 
of corruption to the national authorities.  
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(c)  Successes and Good practices 
 
ACB has signed a number of MoUs with public and private entities, which assist the private 
sector in establishing preventive measures and compliance programmes.  

 

Article 40. Bank secrecy 
        
Each State Party shall ensure that, in the case of domestic criminal investigations of offences 
established in accordance with this Convention, there are appropriate mechanisms available 
within its domestic legal system to overcome obstacles that may arise out of the application of 
bank secrecy laws. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 11(2) of the Money Laundering Act  
Financial Intelligence Unit 
(2) The Financial Intelligence Unit -  
(c) may enter the premises of any financial institution during ordinary business hours to inspect 
any record kept pursuant to section 28, and ask any question relating to such record, make notes 
and take copies of whole or any part of the record,  
(d) shall send to the appropriate law enforcement authorities, any information derived from an 
inspection carried out pursuant to paragraph (c), if it gives the Financial Intelligence Unit 
reasonable grounds to suspect that a transaction involves proceeds of crime or terrorist financing, 
(k) shall have the authority to request information from any financial institution, any supervisory 
agency and any law enforcement agency for purposes of this Act, 
 
Section 44 of the Money Laundering Act 
Secrecy obligations overridden 
This Act shall have effect notwithstanding any obligation as to secrecy or other restriction on 
disclosure of information imposed by any other written law or otherwise, if the court so orders. 
 
Section 94 of the Money Laundering Act 
Production orders  
(1) Where a person has been charged with or convicted of a serious crime, and the competent 
authority or an authorized officer of the Financial Intelligence Unit has reasonable grounds for 
suspecting that any person has possession or control of—  
(a) a document relevant to identifying, locating or quantifying property of the person or to 
identifying or locating a document necessary for the transfer of property of such person; or  
(b) a document relevant to identifying, locating or quantifying tainted property in relation to the 
offence or to identifying or locating a document necessary for the transfer of tainted property in 
relation to the offence, the competent authority may apply ex parte and in writing to a judge or 
magistrate in chambers for an order against the person suspected of having possession or control 
of a document of the kind referred to, and the application shall be supported by an affidavit.  
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(2) The judge or magistrate may, if he or she considers there are reasonable grounds for so doing, 
make an order that the person produce to the competent authority, at a time and place specified in 
the order, any documents of the kind referred to in subsection (1):  
Provided that an order under this subsection may not require the production of bankers books.  
(3) The competent authority to whom documents are produced may—  
(a) inspect the documents;  
(b) make copies of the documents; or  
(c) retain the documents for so long as is reasonably necessary for the purposes of this Act.  
(4) Where the competent authority retains documents produced to him or her under subsection (3) 
he or she shall make a copy of the documents available to the person who produced them.  
(5) A person is not entitled to refuse to produce documents ordered to be produced under this 
section on the ground that—  
(a) the document might tend to incriminate the person or make him liable to a penalty; or  
(b) the production of the document would be in breach of an obligation, whether imposed by a 
written law or otherwise, of the person not to disclose the existence or contents of the document.  
 
Section 95 of the Money Laundering Act 
Evidential value of information  
(1) Where a person produces a document pursuant to an order under section 94, the production of 
the document, or any information, document or thing obtained as a direct or indirect consequence 
of the production of the document is not admissible against the person in any criminal 
proceedings except proceedings under section 96.  
(2) For the purposes of subsection (1), proceedings on an application for a restraining order, a 
confiscation order or a pecuniary penalty order are not criminal proceedings. 
 
Section 101 of the Money Laundering Act 
Monitoring orders 
(1) The competent authority may apply, ex parte and in writing to a judge or magistrate in 
chambers for an order (in this section otherwise called a “monitoring order”) directing a financial 
institution to give information to a police officer or an authorized officer of the Financial 
Intelligence Unit, and the application shall be supported by an affidavit. 
(2) A monitoring order shall— 
(a) direct a financial institution to disclose information obtained by the institution about 
transactions conducted through an account held by a particular person with the institution; 
(b) not have retrospective effect; and 
(c) only apply for a period of a maximum of three months from the date of the making of the 
order. 
(3) A judge or magistrate shall not issue a monitoring order unless he or she is satisfied that there 
are reasonable grounds for suspecting that the person in respect of whose account the order is 
sought— 
(a) has committed or was involved in the commission, or is about to commit or be involved in the 
commission of, a serious crime; or 
(b) has benefited directly or indirectly, or is about to benefit directly or indirectly from the 
commission of a serious crime. 
(4) A monitoring order shall specify— 
(a) the name or names in which the account is believed to be held; and 
(b) the class of information that the institution is required to give. 
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(5) Where a financial institution, which has been given notice of a monitoring order, 
knowingly— 
(a) contravenes the order, or 
(b) provides false or misleading information in purported compliance with the order, 
the institution commits an offence and shall be liable on conviction, in the case of a natural 
person, to imprisonment for two years and a fine of K100,000 and, in the case of a body 
corporate, to a fine of K500,000. 
 
Section 102 of the Money Laundering Act 
Monitoring orders not to be disclosed 
(1) A financial institution that is, or has been, subject to a monitoring order shall not disclose the 
existence or operation of the order to any person except— 
(a) an officer or agent of the institution for the purpose of ensuring compliance with the order; 
(b) a legal adviser for the purpose of obtaining legal advice or representation in respect of the 
order; or 
(c) a police officer or an authorized officer of the Financial Intelligence Unit authorized in 
writing to receive the information. 
(2) Any person who contravenes subsection (1) is guilty of an offence and shall be liable on 
conviction— 
(a) in the case of a natural person, to imprisonment for two years and a fine of K100,000; 
(b) in the case of a corporation, to a fine of K500,000. 
(3) A person described in subsection (1) shall not disclose the existence or operation of a 
monitoring order except to another person described in that subsection and may do so only for the 
purposes of the performance of the person’s duties or functions. 
(4) Any person who contravenes subsection (1) is guilty of an offence and liable to imprisonment 
for two years and a fine of K100,000. 
(5) Nothing in this section prevents the disclosure of information concerning a monitoring order 
for the purposes of, or in connection with, legal proceedings or in the course of proceedings 
before a court: 
Provided that nothing in this section shall be construed as requiring a legal practitioner to 
disclose to any court the existence or operation of a monitoring order. 
 
Section 11 of the Corrupt Practices Act  
Powers of the Bureau 
(1) For the performance of the functions of the Bureau under this Act, the Director may— 
(a) authorize in writing any officer of the Bureau to conduct an inquiry or investigation into 
alleged or suspected offences under this Act; 
(b) require any public officer or other person to answer questions concerning the duties of that 
public officer or of any other public officer or other person, and order the production for 
inspection of any standing orders, directives or office instructions relating to the duties of the 
public officer or such other public officer or other person; 
(c) require any person in charge of any office or establishment of the Government, or the head, 
chairman, manager or chief executive officer of any public body or private body or produce or 
furnish within such time as may be specified by the Bureau, any document or a certified true 
copy of any document which is in his possession or under his control and which the Bureau 
considers necessary for the conduct of investigation into any alleged or suspected offence under 
this Act; 
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(d) require any person, including any public officer, to provide any information, or to answer any 
question, in connexion with an inquiry or investigation under this Act; 
(e) do or perform such other acts or things as are reasonably necessary or required for the 
exercise of the functions of the Bureau and the performance of his duties. 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
As detailed under article 31 paragraph 7 of the Convention, bank secrecy is not an obstacle to the 
investigation and prosecution of corruption related offences.  
 
Malawi is in compliance with the provisions of article 40 of the Convention.  
 

 

Article 41. Criminal record 
        
Each State Party may adopt such legislative or other measures as may be necessary to take into 
consideration, under such terms as and for the purpose that it deems appropriate, any previous 
conviction in another State of an alleged offender for the purpose of using such information in 
criminal proceedings relating to an offence established in accordance with this Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 321J of the Criminal Procedure and Evidence Code 
Evidence in arriving at a proper sentence  
(1) Where a verdict of guilty is recorded, the High Court may, after judgment but before passing 
sentence, receive such information or evidence as it thinks fit, in order to inform itself as proper 
to the proper sentence to be passed.  
(2) The information or evidence that the court may receive under subsection (1) may, in addition 
to the evidence of the accused or the prosecution, include information or evidence by or on behalf 
of the victim of the offence and any relevant reports to enable the court assess the gravity of the 
offence. 
 
This provision may also be used by the courts even in cases where the conviction was made in 
another State. 
 
Malawi indicated that examples of implementation and cases are not available. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi officials indicated that the court can consider previous foreign 
convictions during sentencing under general powers of the courts.  
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It was explained that this possibility is also established under the Foreign Judgements Act. 
 
Based on the information provided, Malawi’s legislation is in compliance with this provision of 
the Convention.  
 
 

Article 42. Jurisdiction        

Subparagraph 1 (a) of article 42 
 
1. Each State Party shall adopt such measures as may be necessary to establish its jurisdiction 
over the offences established in accordance with this Convention when: 
 
(a) The offence is committed in the territory of that State Party; or 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 66 of the Criminal Procedure and Evidence Code 
Extension of territory 
66. General authority of courts of Malawi  
Every court has authority to cause to be brought before it any person who is in Malawi and is 
charged with an offence committed within Malawi or partly within and partly beyond Malawi or 
which according to law may be dealt with by it and to deal with the accused person according to 
its jurisdiction. 
 
Malawi indicated that examples of implementation and court cases are not available. 
 
(b) Observations on the implementation of the article 

Malawi’s legislation is in compliance with this provision of the Convention 

 

Subparagraph 1 (b) of article 42 
 
1. Each State Party shall adopt such measures as may be necessary to establish its jurisdiction 
over the offences established in accordance with this Convention when: 
... 
(b) The offence is committed on board a vessel that is flying the flag of that State Party or an 
aircraft that is registered under the laws of that State Party at the time that the offence is 
committed. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 66 of the CPC (quoted under subparagraph 1 (a) of article 42). 
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Malawi indicated that examples of implementation and court cases are not available. 
 
(b) Observations on the implementation of the article 

This possibility is not included under section 66 of the CPC. 
 
It was confirmed during the country visit that Malawi has not implemented this provision of the 
Convention. Accordingly, it recommended that Malawi extend jurisdiction to offences committed 
on board vessels and an aircraft. 

 

Subparagraph 2 (a) of article 42 
 
2. Subject to article 4 of this Convention, a State Party may also establish its jurisdiction over 
any such offence when: 
 
(a) The offence is committed against a national of that State Party; or 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review and that no steps have 
been taken in this regard. 
 
(b) Observations on the implementation of the article 

Malawi has not established its jurisdiction over offences committed against nationals.  
 
Malawi is not in compliance with the provision of the Convention, and could consider 
establishing jurisdiction over offences committed against nationals. 

 

Subparagraph 2 (b) of article 42 
 
2. Subject to article 4 of this Convention, a State Party may also establish its jurisdiction over 
any such offence when: 
... 
(b) The offence is committed by a national of that State Party or a stateless person who has his or 
her habitual residence in its territory; or 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 53 of Corrupt Practices Act  
Liability of citizens and residents of Malawi for offences committed outside Malawi  
(1) The provisions of this Act shall have effect, in relation to citizens or residents of Malawi, 
outside as well as within Malawi; and where an offence under this Act is committed by a citizen 
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or resident of Malawi in any place outside Malawi, he may be dealt with in respect of such 
offence as if it had been committed within Malawi. 
 
Malawi indicated that examples of implementation and court cases are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with this provision of the Convention. 
 
 

Subparagraph 2 (c) of article 42 
 

2. Subject to article 4 of this Convention, a State Party may also establish its jurisdiction over 
any such offence when: 
... 
(c) The offence is one of those established in accordance with article 23, paragraph 1 (b) (ii), of 
this Convention and is committed outside its territory with a view to the commission of an offence 
established in accordance with article 23, paragraph (a) (i) or (ii) or (b) (i), of this Convention 
within its territory; or 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following provision:  
 
Section 66 of the Criminal Procedure and Evidence Code  
Extension of territory 
66. General authority of courts of Malawi  
Every court has authority to cause to be brought before it any person who is in Malawi and is 
charged with an offence committed within Malawi or partly within and partly beyond Malawi or 
which according to law may be dealt with by it and to deal with the accused person according to 
its jurisdiction 
 
Malawi indicated that examples of implementation and court cases are not available. 
 
(b) Observations on the implementation of the article 
 
Jurisdiction over participatory acts to money-laundering committed wholly outside Malawi is not 
specified. Section 66 of CPC establishes jurisdiction when the offence is committed “partly 
within and partly beyond Malawi”, but is not broad enough to include all preparatory acts to 
money-laundering committed outside Malawi. 
 
Malawi is partially compliant with this provision of the Convention. The reviewing experts 
recommend that Malawi consider establishing jurisdiction over participatory acts to money-
laundering committed wholly outside Malawi. 
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Subparagraph 2 (d) of article 42 
 
2. Subject to article 4 of this Convention, a State Party may also establish its jurisdiction over 
any such offence when: 
... 
(d) The offence is committed against the State Party. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi has not implemented the provision under review. 
 
Malawi indicated that examples of implementation and court cases are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi has not established jurisdiction when the offence is committed against the State.  
 
Malawi is not in compliance with this provision and could consider establishing jurisdiction over 
offences committed against the State. 

 

Paragraph 3 of article 42 
 
3. For the purposes of article 44 of this Convention, each State Party shall take such measures as 
may be necessary to establish its jurisdiction over the offences established in accordance with 
this Convention when the alleged offender is present in its territory and it does not extradite such 
person solely on the ground that he or she is one of its nationals. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 66 of the CPC and section 53 of the Corrupt Practices Act (quoted above). 
 
Malawi indicated that examples of implementation and court cases are not available. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi officials confirmed that the nationality of an alleged person is 
not a ground to refuse extradition (section 6 of the Extradition Act, quoted under article 44 
paragraph 13).  Accordingly, Malawi would extradite the person or exercise jurisdiction over 
such cases, as appropriate. 
 

Paragraph 4 of article 42 
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4. Each State Party may also take such measures as may be necessary to establish its jurisdiction 
over the offences established in accordance with this Convention when the alleged offender is 
present in its territory and it does not extradite him or her. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 66 of the CPC (quoted above). 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi officials indicated that if extradition were refused for any 
reason, there would be no obstacle for the authorities to prosecute the alleged offender, provided 
there was sufficient evidence concerning the offence committed in the foreign State.  

 

Paragraph 5 of article 42 
 
5. If a State Party exercising its jurisdiction under paragraph 1 or 2 of this article has been 
notified, or has otherwise learned, that any other States Parties are conducting an investigation, 
prosecution or judicial proceeding in respect of the same conduct, the competent authorities of 
those States Parties shall, as appropriate, consult one another with a view to coordinating their 
actions. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that spontaneous information sharing is possible through mutual legal 
assistance channels, in accordance with the Mutual Legal Assistance in Criminal Matters Act. 
 
Malawi indicated that examples of implementation and details on factors facilitating such 
collaboration and coordination are not available. 
 
(b) Observations on the implementation of the article 
      
Based on a review of the relevant legislation, Malawi is in compliance with the provision under 
review. 

 

Paragraph 6 of article 42 
 
6. Without prejudice to norms of general international law, this Convention shall not exclude the 
exercise of any criminal jurisdiction established by a State Party in accordance with its domestic 
law. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
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Malawi referred to the information provided above. 
 
(b) Observations on the implementation of the article 
 
Malawi has established ground for jurisdiction as outlined in the article under review. 
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IV. International cooperation 
 
As a general observation regarding the implementation of chapter IV of the Convention, a lack of 
statics and examples of implementation is noted, which made it difficult to assess the practical 
implementation and effectiveness of the provisions. Accordingly, it is recommended that Malawi 
continue to invest in the development of statistics and build the capacity of authorities for 
international cooperation (the observation is made in regard to articles 44 and 46 of the 
Convention). 
 

Article 44. Extradition 

Paragraph 1 of article 44 
 
1. This article shall apply to the offences established in accordance with this Convention 
where the person who is the subject of the request for extradition is present in the territory of the 
requested State Party, provided that the offence for which extradition is sought is punishable 
under the domestic law of both the requesting State Party and the requested State Party. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 5 of the Extradition Act.  
5. Relevant offences  
(1) For the purposes of this Act an offence of which a fugitive offender is accused or has been 
convicted in a designated country is a relevant offence if-  
(a) it is an offence which, however described in the law of the country concerned, falls within any 
of the descriptions set out in the Second Schedule to this Act, and is punishable under that law 
with imprisonment for a term of twelve months or any greater punishment; and 
(b) the act or omission constituting the offence, or the equivalent act or omission, would 
constitute an offence against the law of Malawi if it took place in Malawi or, in the case of an 
extra-territorial offence, in corresponding circumstances outside Malawi.  
(2) In determining for the purposes of this section whether an offence against the law of the 
designated country falls within a description set out in the Second Schedule, any special intent or 
state of mind or special circumstances of aggravation which may be necessary to constitute that 
offence under that law shall be disregarded.  
(3) The descriptions set out in the Second Schedule include in each case offences of attempting or 
conspiring to commit, of assisting, counselling or procuring the commission of, or being 
accessory before or after the fact to, the offences therein described, and of impeding the 
apprehension or prosecution of persons guilty of those offences.  
 (4) References in this section to the law of any country include references to the law of any part 
of that country. 
 
There have been few completed extradition proceedings, and no extradition cases related to 
corruption to date.  
 
(b) Observations on the implementation of the article 
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Extradition is governed by the Extradition Act and 7 bilateral extradition treaties. Malawi can 
extradite persons to designated countries and territories (currently 25), subject to such conditions, 
exceptions, adaptations or modifications as the Minister of Justice may specify (Section 3, 
Extradition Act). Malawi can also extradite persons in the absence of a treaty on conditions of 
reciprocity. It was confirmed during the country visit that Malawi recognizes the Convention as a 
legal basis for extradition. 
 
Extradition is subject to dual criminality. 
 
 

Paragraph 2 of article 44 
 
2. Notwithstanding the provisions of paragraph 1 of this article, a State Party whose law so 
permits may grant the extradition of a person for any of the offences covered by this Convention 
that are not punishable under its own domestic law. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
(b) Observations on the implementation of the article 
 
Extradition is subject to dual criminality and a minimum imprisonment term of one year, subject 
to the terms of Malawi’s extradition treaties.  
 
It was confirmed during the country visit that Malawi applies dual criminality as a strict 
condition for extradition. 
 
 

Paragraph 3 of article 44 
 
3. If the request for extradition includes several separate offences, at least one of which is 
extraditable under this article and some of which are not extraditable by reason of their period of 
imprisonment but are related to offences established in accordance with this Convention, the 
requested State Party may apply this article also in respect of those offences. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 5 of the Extradition Act (quoted above under paragraph 1 of article 44), as 
well as following provision: 
 
Extradition Act 
SECOND SCHEDULE (section 5)  
 
RELEVANT OFFENCES  
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(1) Murder of any degree  
(2) Manslaughter or culpable homicide  
(3) An offence against the law relating to abortion  
(4) Maliciously or willfully wounding or inflicting grievous bodily harm 
(5) Assault occasioning actual bodily harm  
(6) Rape  
(7) Unlawful sexual intercourse with a female  
(8) Indecent assault 
(9) Procuring, or trafficking in, women or young persons for immoral purposes  
(10) Bigamy  
(11) Kidnapping, abduction or false imprisonment, or dealing in slaves  
(12) Stealing, abandoning, exposing or unlawfully detaining a child  
(13) Bribery  
(14) Perjury or subornation of perjury or conspiring to defeat the course of justice  
(15) Arson or fire-raising  
(16) An offence concerning counterfeit currency  
(17) An offence against the law relating to forgery 
(18) Stealing, embezzlement, fraudulent conversion, fraudulent false accounting, obtaining 
property or credit by false pretenses, receiving stolen property or any other offence in respect of 
property involving fraud  
(19) Burglary, housebreaking or any similar offence  
(20) Robbery  
(21) Blackmail or extortion by means of threats or by abuse of authority  
(22) An offence against bankruptcy law or company law  
(23) Malicious or willful damage to property  
(24) Acts done with the intention of endangering vehicles, vessels or aircraft  
(25) An offence against the law relating to dangerous drugs or narcotics 
(26) Piracy  
(27) Revolt against the authority of the master of a ship or the commander of an aircraft  
(28) Contravention of import or export prohibitions relating to precious stones, gold and other 
precious metals or currency  
(29) Specified offences under the Firearms Act  
(30) Any other offence specially agreed to be a relevant offence under an extradition arrangement 
entered into by the Minister under section 3. 
 
Malawi indicated that there have been no relevant cases. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi officials specified that accessory extradition is possible if at 
least one of the offences alleged to have been committed is an extraditable offence.  
 
Based on the information provided, Malawi’s legislation is in compliance with the provision 
under review. 
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Paragraph 4 of article 44 
 
4. Each of the offences to which this article applies shall be deemed to be included as an 
extraditable offence in any extradition treaty existing between States Parties. States Parties 
undertake to include such offences as extraditable offences in every extradition treaty to be 
concluded between them. A State Party whose law so permits, in case it uses this Convention as 
the basis for extradition, shall not consider any of the offences established in accordance with 
this Convention to be a political offence. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Section 5 of the Extradition Act provides for a minimum 12-month period of imprisonment for 
an offence to be extraditable. Malawi officials indicated that all offences under the Convention 
are punishable by imprisonment of over 12 months and are therefore extraditable in Malawi. 
 
Furthermore, the Corrupt Practices Act and the Money Laundering Act cover the offences under 
the Convention, which are not considered political offences. 
 
Section 6 of the Extradition Act 
General restrictions on surrender  
(1) A fugitive offender shall not be surrendered under this Act to a designated country, or committed 
to or kept in custody for the purposes of such surrender, if it appears to the Minister, to the court of 
committal, or to the High Court or the Supreme Court of Appeal on an application for directions in 
the nature of habeas corpus or for the review of the order of committal—  
(a) that the offence of which the fugitive offender is accused or was convicted is an offence of a 
political character;  
(b) that the request for his surrender (though purporting to be made on account of a relevant offence) 
is in fact made for the purpose of prosecuting or punishing him on account of his race, religion, 
nationality or political opinions;  
(c) that he might, if surrendered, be prejudiced at his trial or punished, detained or restricted in his 
personal liberty by reason of his race, religion, nationality or political opinions.  
(2) A fugitive offender shall not be surrendered under this Act to any designated country, or 
committed to or kept in custody for the purposes of such surrender, if it appears as aforesaid that if 
charged with that offence in Malawi he would be entitled to be discharged under any rule of law 
relating to previous acquittal or conviction.  
(3) A fugitive offender shall not be surrendered under this Act to any designated country, or be 
committed to or kept in custody for the purposes of such surrender, unless provision is made by the 
law of that country, or by an arrangement made with that country, for securing that he will not, unless 
he has first been restored or had an opportunity of returning to Malawi, be dealt with in that country 
for and in respect of any offence committed before his surrender under this Act other than—  
(a) the offence in respect of which his surrender under this Act is requested;  
(b) any lesser offence proved by the facts proved before the court of committal; or  
(c) any other offence being a relevant offence in respect of which the Minister may consent to his 
being so dealt with.  
(4) Any such arrangement as is mentioned in subsection (3) may be an arrangement made for the 
particular case or an arrangement of a more general nature, and for the purposes of subsection (3) a 
certificate issued by or under the authority of the Minister confirming the existence of an arrangement 
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with any country and stating its terms shall be conclusive evidence of the matters contained in the 
certificate.  
(5) The reference in this section to an offence of a political character does not include an offence 
against the life or person of the Head of the Commonwealth or of the Head of any designated country 
or any related offence referred to in section 5 (3). 
 
Malawi indicated that there have been no corruption related cases where the issue of political 
offences was raised. 
 
(b) Observations on the implementation of the article 
 
Extradition is subject to dual criminality and a minimum imprisonment term of one year, subject 
to the terms of Malawi’s extradition treaties.  
 
However, the Extradition Act contains a list of extraditable offences, which does not cover all 
offences under the Convention. Moreover, extradition is limited to the extent that not all offences 
established under the Convention have been criminalized. 
 
Regarding political offences, Section 6 of the Extradition Act provides that a person may not be 
extradited if the offence of which the person is accused is an offence of a political character. 
However, this does not concern offences established under the Convention. It was confirmed 
during the country visit that only one extradition request has been refused on this basis to date, in 
a case involving homicide and not related to corruption. 
 
Based on the information provided, it is recommended that Malawi revise the Extradition Act, 
including the list of extraditable offences, and treaties to ensure that all offences established 
under the Convention are extraditable.  
 
 

Paragraph 5 of article 44 
 
5. If a State Party that makes extradition conditional on the existence of a treaty receives a 
request for extradition from another State Party with which it has no extradition treaty, it may 
consider this Convention the legal basis for extradition in respect of any offence to which this 
article applies. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 5 of the Extradition Act (quoted under paragraph 1 of article 44). 
 
Malawi recognizes this Convention as the legal basis for extradition. However, there have been 
no requests on the basis of the Convention to date. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi officials explained that, in principle, extradition is subject to the 
existence of a treaty. However, extradition requests may also be granted in the absence of a treaty 
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on conditions of reciprocity. Malawi further recognizes the Convention as a legal basis for 
extradition, although there has been no experience in its application.  

 

Paragraph 6 of article 44 
 
6. A State Party that makes extradition conditional on the existence of a treaty shall: 
 
(a) At the time of deposit of its instrument of ratification, acceptance or approval of or accession 
to this Convention, inform the Secretary-General of the United Nations whether it will take this 
Convention as the legal basis for cooperation on extradition with other States Parties to this 
Convention; and 
 
(b) If it does not take this Convention as the legal basis for cooperation on extradition, seek, 
where appropriate, to conclude treaties on extradition with other States Parties to this 
Convention in order to implement this article. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
The provision under review is not applicable to Malawi. 
 
(b) Observations on the implementation of the article 
 
Extradition is not conditional on the existence of a treaty, as Malawi may extradite persons in the 
absence of a treaty on conditions of reciprocity. Hence, the paragraph is not applicable to 
Malawi. 
 

Paragraph 7 of article 44 
 
7. States Parties that do not make extradition conditional on the existence of a treaty shall 
recognize offences to which this article applies as extraditable offences between themselves. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 5 of the Extradition Act (quoted under paragraph 1 of article 44). 
 
There have been few completed extradition proceedings, and no extradition cases related to 
corruption to date. 
 
(b) Observations on the implementation of the article 
 
The observations made under paragraph 4 of the article above are referred to. 
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Paragraph 8 of article 44 
 
8. Extradition shall be subject to the conditions provided for by the domestic law of the requested 
State Party or by applicable extradition treaties, including, inter alia, conditions in relation to 
the minimum penalty requirement for extradition and the grounds upon which the requested State 
Party may refuse extradition. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 5 of the Extradition Act (quoted under paragraph 1 of article 44) in 
regards to the minimum penalty requirement, section 6 of the Extradition Act (quoted under 
paragraph 4) in regards to restrictions on surrender, and the Second schedule of extraditable 
offences (quoted under paragraph 3 of article 44) in regards to extraditable offences. 
 
Malawi indicated that examples of implementation and information on conditions and grounds 
upon which extradition requests were refused is not available as there have been no extradition 
cases related to corruption to date. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi officials explained that Extradition Guidelines were under 
development and were expected to be adopted by the end of 2016. 
 
The reviewing experts recommend that Malawi specify the conditions on which extradition may 
be granted, and consider adopting extradition guidelines to provide greater legal certainty to 
requesting States. 
 
 

Paragraph 9 of article 44 
 
9. States Parties shall, subject to their domestic law, endeavour to expedite extradition 
procedures and to simplify evidentiary requirements relating thereto in respect of any offence to 
which this article applies. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that extradition is a diplomatic process. There are conditions that must be 
satisfied, which include that a court process must have commenced in the requesting State. 
 
Regarding the procedure for extradition, requests are received through diplomatic channels and 
transmitted to the DPP, through the Attorney General. Extradition cases are filed in court by the 
DPP following an assessment of the relevant evidence. 
 
Malawi indicated that there have been no relevant cases. 
 
(b) Observations on the implementation of the article 
 



 

Page 105 of 142 
 

During the country visit, it was confirmed that simplified extradition arrangements are available 
under the London Scheme. However, no specific measures are in place to expedite extradition 
procedures and simplify evidentiary requirements.   
 
Accordingly, it is recommended that Malawi adopt measures to expedite extradition procedures 
and simplify evidentiary requirements. 
 

Paragraph 10 of article 44 
 
10. Subject to the provisions of its domestic law and its extradition treaties, the requested State 
Party may, upon being satisfied that the circumstances so warrant and are urgent and at the 
request of the requesting State Party, take a person whose extradition is sought and who is 
present in its territory into custody or take other appropriate measures to ensure his or her 
presence at extradition proceedings. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that extradition requests which satisfy the necessary conditions are sent to the 
Malawi police who investigate and apprehend the suspect until the extradition trial takes place.  
 
Malawi cited the following legal provisions: 
 
Section 84 of the Criminal Procedure and Evidence Code 
Issue of summons or warrant 
(1) Upon a formal charge having been completed in accordance with section 83, the magistrate 
may, in his discretion, issue either a summons or a warrant to compel the attendance of the 
accused before a subordinate court having jurisdiction to inquire into or try the offence alleged to 
have been committed. 
(2) The validity of any proceedings taken in pursuance of a complaint or charge shall not be 
affected either by any defect in the complaint or charge or by the fact that a summons or warrant 
was issued without complaint or charge. 
(3) Any summons or warrant may be issued on Sunday. 
 
Section 283 of the Criminal Procedure and Evidence Code 
Notice of trial 
The Registrar or his deputy shall endorse on or annexe to every charge filed under section  282, 
and to every copy thereof delivered to the officer of the court or police officer for service thereof, 
a notice of trial, which notice shall specify the particular sessions of the High Court at which the 
accused is to be tried on the said charge. Such notice shall be in the form set out in the Third 
Schedule or as near thereto as may be. Third Schedule 
 
Section 4 of the Extradition Act provides for arrest before surrender of the suspect to the 
requesting state, and reads as follows- 
4. Surrender of fugitive offenders  
Subject to the provisions of this Act, any fugitive offender from a designated country may be 
arrested, detained and surrendered to such country in the manner provided by this Act, whether or 
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not the relevant offence in respect of which his extradition is sought was committed before or 
after the commencement of this Act. 
 
Part III of the Extradition Act provides for proceedings for surrender of a suspect. 
 
Section 8 of the Extradition Act has provision for warrant of arrest. 
 
8. Issue of warrant of arrest  
(1) A warrant for the arrest of a fugitive offender may be issued by a court-  
(a) on the receipt of the authority to proceed issued by the Minister under section 7;  
(b) without such authority to proceed, upon information that the said fugitive offender is in or is 
believed to be in or on his way to Malawi.  
(2) A warrant of arrest under this section may be issued upon such evidence as would, in the 
opinion of the court authorize the issue of a warrant for the arrest of a person accused of 
committing a corresponding offence, or as the case may be, of a person alleged to be unlawfully 
at large after conviction of an offence, within the jurisdiction of the court.  
(3) Where a warrant is issued under subsection (1) (b) the court by whom it is issued shall 
forthwith give notice to the Minister, and transmit to him the information and evidence, or 
certified copies thereof, upon which it was issued, and the Minister may in any case, and shall if 
he decides not to issue an authority to proceed in respect of the fugitive offender concerned, 
cancel the warrant, and if the fugitive offender has been arrested thereunder, discharge him from 
custody. 
(4) A warrant of arrest issued under this section may, without being endorsed, be executed in any 
part of Malawi, and may be so executed by the person to whom it is directed or by any police. 
 
Malawi indicated that there have been no relevant cases. 
 
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with the provision of the Convention.  
 

Paragraph 11 of article 44 
 
11. A State Party in whose territory an alleged offender is found, if it does not extradite such 
person in respect of an offence to which this article applies solely on the ground that he or she is 
one of its nationals, shall, at the request of the State Party seeking extradition, be obliged to 
submit the case without undue delay to its competent authorities for the purpose of prosecution. 
Those authorities shall take their decision and conduct their proceedings in the same manner as 
in the case of any other offence of a grave nature under the domestic law of that State Party. The 
States Parties concerned shall cooperate with each other, in particular on procedural and 
evidentiary aspects, to ensure the efficiency of such prosecution. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Section 53(1) and (2) of the Corrupt Practices Act 
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53. Liability of citizens and residents of Malawi for offences committed outside Malawi  
(1) The provisions of this Act shall have effect, in relation to citizens or residents of Malawi, 
outside as well as within Malawi; and where an offence under this Act is committed by a citizen 
or resident of Malawi in any place outside Malawi, he may be dealt with in respect of such 
offence as if it had been committed within Malawi.  
(2) Any proceedings against any person under this section which would be a bar to subsequent 
proceedings against such person for the same offence if such offence had been committed in 
Malawi shall be a bar to further proceedings against him under any written law for the time being 
in force relating to the extradition of persons to a country outside Malawi in respect of the same 
offence. 
 
Malawi indicated that there have been no examples of implementation. 
 
(b) Observations on the implementation of the article 
 
Extradition may not be refused under Section 6 on the grounds of the nationality of the requested 
person. During the country visit, Malawi specified that the country does extradite its nationals 
and that Malawi has never refused the extradition of a national. Therefore, this provision is not 
applicable to Malawi.  
 
The reviewing experts conclude that Malawi’s legislation is in compliance with the provision of 
the Convention.  
 

Paragraph 12 of article 44 
 
12. Whenever a State Party is permitted under its domestic law to extradite or otherwise 
surrender one of its nationals only upon the condition that the person will be returned to that 
State Party to serve the sentence imposed as a result of the trial or proceedings for which the 
extradition or surrender of the person was sought and that State Party and the State Party 
seeking the extradition of the person agree with this option and other terms that they may deem 
appropriate, such conditional extradition or surrender shall be sufficient to discharge the 
obligation set forth in paragraph 11 of this article. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi does not condition the extradition of its nationals on them serving their sentence in 
Malawi. 
 
There have been no relevant cases. 
 
(b) Observations on the implementation of the article 
 
It was confirmed during the country visit that Malawi does not recognize or require the 
conditional transfer of its citizens. 
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Paragraph 13 of article 44 
 
13. If extradition, sought for purposes of enforcing a sentence, is refused because the person 
sought is a national of the requested State Party, the requested State Party shall, if its domestic 
law so permits and in conformity with the requirements of such law, upon application of the 
requesting State Party, consider the enforcement of the sentence imposed under the domestic law 
of the requesting State Party or the remainder thereof. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi does not refuse the extradition of its nationals. 
 
There have been no relevant cases. 
 
(b) Observations on the implementation of the article 
 
Malawi does not refuse the extradition of its nationals.  
 
Malawi’s legislation is in compliance with the provision of the Convention.  
 

Paragraph 14 of article 44 
 
14. Any person regarding whom proceedings are being carried out in connection with any of the 
offences to which this article applies shall be guaranteed fair treatment at all stages of the 
proceedings, including enjoyment of all the rights and guarantees provided by the domestic law 
of the State Party in the territory of which that person is present. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Extradition suspects enjoy all the rights and privileges applicable under the laws of Malawi, 
including the protections enshrined in the criminal law and procedure of the country, such as the 
presumption of innocence. Malawi further cited the following measure: 
 
Article 42 of the Constitution of the Republic of Malawi, which deals with rights of an accused 
person, including the right to fair trial. 
 
Article 42 of the Constitution 
1. Every person who is detained, including every sentenced prisoner, shall have the right  
a. to be informed of the reason for his or her detention promptly, and in a language which he or 
she understands; 
b. to be detained under conditions consistent with human dignity, which  shall include at least the 
provision of reading and writing materials,  adequate nutrition and medical treatment at the 
expense of the State; 
c. to consult confidentially with a legal practitioner of his or her choice, to be informed of this 
right promptly and, where the interests of justice so require, to be provided with the services of a 
legal practitioner by the State; 
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d. to be given the means and opportunity to communicate with, and to be  visited by, his or her 
spouse, partner, next of kin, relative, religion  counsellor and a medical practitioner of his or her 
choice; 
e. to challenge the lawfulness of his or her detention in person or through a legal practitioner 
before a court of law; and 
f. to be released if such detention is unlawful. 
2. Every person arrested for, or accused of, the alleged commission of an offence shall, in 
addition to the rights which he or she has as a detained person, have the right  
a. promptly to be informed, in a language which he or she understands,  that he or she has the 
right to remain silent and to be warned of the  consequences of making any statement; 
b. as soon as it is reasonably possible, but not later than 48 hours after the arrest, or if the period 
of 48 hours expires outside ordinary court hours or on a day which is not a court day, the first 
court day after such expiry, to be brought before an independent and impartial court of law and to 
be charged or to be informed of the reason for his or her further detention, failing which he or she 
shall be released; 
c. not to be compelled to make a confession or admission which could be used in evidence 
against him or her; 
d. save in exceptional circumstances, to be segregated from convicted  persons and to be subject 
to separate treatment appropriate to his or  her status as an unconvicted person; 
e. to be released from detention, with or without bail unless the interests of justice require 
otherwise; 
f. as an accused person, to a fair trial, which shall include the right  
i. to public trial before an independent and impartial court of law within a reasonable time after 
having been charged; 
ii. to be informed with sufficient particularity of the charge; 
iii. to be presumed innocent and to remain silent during plea proceedings or trial and not to testify 
during trial; 
iv. to adduce and challenge evidence, and not to be a compellable witness against himself or 
herself; 
v. to be represented by a legal practitioner of his or her choice or,  where it is required in the 
interests of justice, to be provided with  legal representation at the expense of the State, and to be  
informed of these rights; 
vi. not to be convicted of an offence in respect of any act or omission  which was not an offence 
at the time when the act was committed  or omitted to be done, and not to be sentenced to a more 
severe  punishment than that which was applicable when the offence was  committed; 
vii. not to be prosecuted again for a criminal act or omission of which he or she has previously 
been convicted or acquitted; 
viii. to have recourse by way of appeal or review to a higher court than the court of first instance; 
ix. to be tried in a language which he or she understands or, failing  this, to have the proceedings 
interpreted to him or her, at the  expense of the State, into a language which he or she  
understands; and 
x. to be sentenced within a reasonable time after conviction; 
g. in addition, if that person is a child, to treatment consistent with the special needs of children, 
which shall include the right  
i. not to be sentenced to life imprisonment without possibility of release; 
ii. to be imprisoned only as a last resort and for the shortest period of time; 
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iii. to be separated from adults when imprisoned, unless it is considered to be in his or her best 
interest not to do so, and to maintain contact with his or her family through correspondence  
and visits; 
iv. to be treated in a manner consistent with the promotion of his or her sense of dignity and 
worth, which reinforces respect for the rights and freedoms of others; 
v. to be treated in a manner which takes into account his or her age and the desirability of 
promoting his or her reintegration into society to assume a constructive role; and 
vi. to be dealt with in a form of legal proceedings that reflects the vulnerability of children while 
fully respecting human rights and legal safeguards. 
 
Malawi indicated that there have been no examples of implementation or related court cases. 
 
(b) Observations on the implementation of the article 
 
Malawi applies the fair treatment and due process protections of its domestic legislation in 
extradition proceedings. During the country visit, Malawi also referred to the Legal Aid Act, 
which specifies the right to counsel. If the person is in custody and cannot afford a lawyer, one 
may be provided free of charge. 
 
It was explained during the country visit that issues of fair treatment or discriminatory purpose 
have not been invoked in corruption cases to date. 
 
Malawi is in compliance with the provision of the Convention.  
 

Paragraph 15 of article 44 
 
15. Nothing in this Convention shall be interpreted as imposing an obligation to extradite if the 
requested State Party has substantial grounds for believing that the request has been made for 
the purpose of prosecuting or punishing a person on account of that person’s sex, race, religion, 
nationality, ethnic origin or political opinions or that compliance with the request would cause 
prejudice to that person’s position for any one of these reasons. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 20 of the Constitution of the Republic of Malawi, which prohibits discrimination on 
any basis. 
 
20. Equality 
(1) Discrimination of persons in any form is prohibited and all persons are, under any law, 
guaranteed equal and effective protection against discrimination on grounds of race, color, sex, 
language, religion, political or other opinion, national, ethnic or social origin, disability, property, 
birth or other status or condition. 
(2) Legislation may be passed addressing inequalities in society and prohibiting discriminatory 
practices and the propagation of such practices and may render such practices criminally 
punishable by the courts. 
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Malawi indicated that there have been no relevant cases. 
 
(b) Observations on the implementation of the article 
 
It was explained during the country visit that issues of discriminatory purpose have not been 
invoked in corruption cases to date. 
 
Based on the information provided and the discussion during the country visit, Malawi is in 
compliance with the provision of the Convention.  
 
 

Paragraph 16 of article 44 
 
16. States Parties may not refuse a request for extradition on the sole ground that the offence is 
also considered to involve fiscal matters. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the Second Schedule to the Extradition Act (quoted under paragraph 3 of article 
44), as well as section 6 of the Extradition Act (quoted under paragraph 4 of article 44) in 
regards to restrictions on surrender. 
 
Malawi indicated that there have been no relevant cases. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi specified that fiscal offences ae not among the grounds for 
refusal of extradition as detailed in section 6 of the Extradition Act.  
 
Therefore, extradition may not be refused on the sole ground that the offence also involves fiscal 
matters. 
 
Malawi’s legislation is in compliance with the provision of the Convention.  
 

Paragraph 17 of article 44 
 
17. Before refusing extradition, the requested State Party shall, where appropriate, consult with 
the requesting State Party to provide it with ample opportunity to present its opinions and to 
provide information relevant to its allegation. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi explained that as a matter of practice, further particulars are normally sought if there is 
insufficient evidence. Likewise, the court dealing with the extradition trial should be satisfied 
from the evidence that there is a triable issue. 
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Malawi indicated that there have been no relevant examples of implementation. 
 
(b) Observations on the implementation of the article 
 
Based on the information provided, it is recommended that Malawi establish measures to provide 
that consultations be held before extradition is refused, for example through the adoption of 
Extradition Guidelines.  
 
 

Paragraph 18 of article 44 
 
18. States Parties shall seek to conclude bilateral and multilateral agreements or arrangements 
to carry out or to enhance the effectiveness of extradition. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that most of the Extradition treaties were concluded before the Convention was 
adopted. However, the Extradition Act regulates the law regarding extradition and does not make 
extradition conditional on the existence of a treaty. 
 
(b) Observations on the implementation of the article 
 
During the country visit, Malawi confirmed that to date the country has concluded 7 bilateral 
extradition agreements.  
 
(c) Technical Assistance 
 
Malawi indicated that it would require technical assistance, including legal advice and capacity-
building on extradition. 
 

Article 45. Transfer of sentenced persons 
        
States Parties may consider entering into bilateral or multilateral agreements or arrangements 
on the transfer to their territory of persons sentenced to imprisonment or other forms of 
deprivation of liberty for offences established in accordance with this Convention in order that 
they may complete their sentences there. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi has concluded a transfer of sentenced persons agreement with Zambia, which is not 
limited specifically to corruption-related purposes. Other requests for the transfer of sentenced 
persons are dealt with on a case by case basis, normally on the basis of the reciprocity principle. 
 
Currently, there are negotiations underway within the Southern African Development 
Community on a common framework on the transfer of sentenced persons. 
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Malawi indicated that there have been no cases of prisoner transfer involving offences under the 
Convention. 
 
(b) Observations on the implementation of the article 
 
The agreement concluded with Zambia is also applicable to corruption, in addition to other 
criminal matters. In addition, during the country visit, Malawi specified that negotiations for a 
scheme on prisoner transfer in the Southern African Development Community (SADC) are 
underway. 
 
Malawi is in compliance with the article of the Convention.  
 
 

Article 46. Mutual legal assistance        

Paragraph 1 of article 46 
 
1. States Parties shall afford one another the widest measure of mutual legal assistance in 
investigations, prosecutions and judicial proceedings in relation to the offences covered by this 
Convention. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Mutual Legal Assistance in Criminal Matters Act (hereinafter, MLACMA) 
An Act to make provision with respect to the scheme relating to mutual assistance in criminal 
matters within the Commonwealth, to facilitate the operation of that scheme in Malawi and to 
make provision concerning mutual assistance in criminal matters between Malawi and countries 
other than Commonwealth countries, and to provide for matters connected therewith or incidental 
thereto 
 
Section 3 MLACMA 
Application of this Act  
(1) Subject to subsection (2), this Act shall apply in relation to all Commonwealth countries.  
(2) The Minister may, by order published in the Gazette, direct that the application of this Act in 
relation to a particular Commonwealth country be subject to such conditions, exceptions or 
qualifications as are specified in the order and in that event this Act shall apply accordingly.  
 
Section 104 of the Money Laundering Act  
Mutual Assistance 
(1) Where for the investigation or prosecution of a serious offence or a money laundering offence 
or a financing of terrorism offence or for the making or execution of any order or direction made 
under this Act in respect of such offences, any assistance in Criminal Matters Act, may in 
accordance with that Act request mutual assistance from that designated country as if such 



 

Page 114 of 142 
 

investigation, prosecution, making or execution is a criminal matter within the meaning of that 
Act. 
(2) Where a request is made by a foreign state in the investigation or prosecution of a serious 
offence, a money laundering offence or a terrorist financing offence in that country or for the 
making or execution of any order or direction made in that country in respect of such an offence, 
the Ministry may in accordance with the Mutual Assistance in Criminal Matters Act, provide 
such assistance as if such investigation, prosecution, making or execution is a criminal matter 
within the meaning of that Act. 
 
Malawi also subscribes to the Commonwealth (Harare) Scheme on MLA.  
 
In practice, there have been few completed MLA requests, and Malawi has not refused assistance 
in corruption-related matters to date.  
 
(b) Observations on the implementation of the article 
 
The Mutual Legal Assistance in Criminal Matters Act (MLACMA) provides the legal basis for 
mutual legal assistance (MLA) but is limited in application to the Commonwealth countries. 
MLA can also be provided on the basis of bilateral and multilateral treaties and on conditions of 
reciprocity in the absence of a treaty. 
 
The reviewing experts conclude that Malawi has partially implemented the provision of the 
Convention. They recommend that Malawi extend the application of the MLACMA to non-
Commonwealth countries. 
 

Paragraph 2 of article 46 
 
2. Mutual legal assistance shall be afforded to the fullest extent possible under relevant laws, 
treaties, agreements and arrangements of the requested State Party with respect to 
investigations, prosecutions and judicial proceedings in relation to the offences for which a legal 
person may be held liable in accordance with article 26 of this Convention in the requesting State 
Party. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
The MLACMA and the Money Laundering Act do not differentiate between legal persons and 
natural persons. 
 
Malawi indicated that there have been no relevant examples of implementation. 
 
(b) Observations on the implementation of the article 
 
The reviewing experts refer to their observations made under article 26 of the Convention.  
 
They recommend to Malawi to comprehensively regulate the liability of legal persons and ensure 
that there are no restrictions on the ability to render MLA in relation to offences for which legal 
persons may be held liable. 
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Paragraph 3 of article 46 
 
3. Mutual legal assistance to be afforded in accordance with this article may be requested for 
any of the following purposes: 
 
(a) Taking evidence or statements from persons; 
 
(b) Effecting service of judicial documents; 
 
(c) Executing searches and seizures, and freezing; 
 
(d) Examining objects and sites; 
 
(e) Providing information, evidentiary items and expert evaluations; 
 
(f) Providing originals or certified copies of relevant documents and records, including 
government, bank, financial, corporate or business records; 
 
(g) Identifying or tracing proceeds of crime, property, instrumentalities or other things for 
evidentiary purposes; 
 
(h) Facilitating the voluntary appearance of persons in the requesting State Party; 
 
(i) Any other type of assistance that is not contrary to the domestic law of the requested State 
Party; 
 
(j) Identifying, freezing and tracing proceeds of crime in accordance with the provisions of 
chapter V of this Convention; 
 
(k) The recovery of assets, in accordance with the provisions of chapter V of this Convention. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Sections 6-11 of the Mutual Legal Assistance in Criminal Matters Act. 
6. Assistance in obtaining evidence, etc.  
Where the appropriate authority in Malawi has reasonable grounds to believe that evidence or 
information relevant to any criminal matter may be obtained if in a Commonwealth country-  
(a) evidence is taken from any person;  
(b) information is provided;  
(c) any-  
(i) person;  
(ii) sample, specimen or other item from or provided by a person; or  
(iii) remains which are or may be human, is or are subjected to any examination or test;  
(d) judicial records or official records are produced, copied or examined;  
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(e) any record or article is produced, copied or examined;  
(f) samples of any matter or thing are taken, examined or tested; or  
(g) any building, place or thing is viewed or photographed, a request may be transmitted by such 
authority requesting that assistance be given by the Commonwealth country concerned in 
obtaining the evidence or information. 
 
7. Assistance in locating or identifying persons  
Where the appropriate authority in Malawi has reasonable grounds to believe that a  
person who-  
(a) is or might be concerned in or affected by;  
(b) could give or provide evidence or assistance relevant to, any criminal matter is in a 
Commonwealth country, a request may be transmitted by such authority to the appropriate 
authority in the Commonwealth country requesting that assistance be given by the country in 
locating that person or, if his identity is unknown, in identifying and locating him.  
 
8. Assistance in obtaining article or thing by search and seizure if necessary 
Where the appropriate authority in Malawi has reasonable grounds to believe that an article or 
thing is in a Commonwealth country and would, if produced, be relevant to any criminal matter, a 
request may be transmitted by such authority to the appropriate authority in the Commonwealth 
country requesting that assistance be given by the Commonwealth country in obtaining, by search 
and seizure if necessary, the article or thing. 
 
9. Assistance in arranging attendance of persons  
Where the appropriate authority in Malawi has reasonable grounds to believe that a person in a 
Commonwealth country could give or provide evidence or assistance relevant to any criminal 
matter, a request may be transmitted by such authority to the appropriate authority in the 
Commonwealth country requesting that assistance be given by the Commonwealth country in 
arranging the attendance of the person in Malawi to give or provide that evidence or, as the case 
may be, assistance  
 
10. Assistance in transferring prisoners 
(1) Where the appropriate authority in Malawi has reasonable grounds to believe that a person 
who is a prisoner in a Commonwealth country could give or provide evidence or assistance 
relevant to any criminal matter, a request may be transmitted by such authority to the appropriate 
authority in the Commonwealth country requesting the Commonwealth country to transfer the 
prisoner to Malawi to give or provide that evidence or, as the case may be, assistance.  
(2) Where, pursuant to a request made under subsection (1), a prisoner is transferred to Malawi 
from a Commonwealth country subject to conditions with respect to his custody, release or return 
or with respect to any other matter, the appropriate authority in Malawi shall, unless and to the 
extent that the Commonwealth country waives their observance, take the necessary steps to 
ensure that the conditions are observed.  
(3) Where any condition referred to in subsection (2) requires that a prisoner be kept in custody 
while in Malawi, the prisoner shall, while in Malawi or travelling to or from Malawi pursuant to 
the request, be kept in such custody as the Minister may direct in writing.  
(4) In this section, “prisoner”, in relation to a Commonwealth country, means a person who is 
being held in custody pending trial for, or sentence for, or is under a sentence of imprisonment 
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for, an offence against the law of that country, or is subject to any limitation on his personal 
liberty pursuant to such law.  
 
11. Assistance in serving documents  
Where, for the purpose of, or in connection with, any criminal matter, it is necessary or desirable 
to serve a document on any person or any authority in a Commonwealth country, a request may 
be transmitted by the appropriate authority in Malawi to the appropriate authority of the 
Commonwealth country requesting that assistance be given by the Commonwealth country in 
effecting the service.  
 
Malawi indicated that examples of implementation of these measures, including court or other 
cases or requests for forms of mutual legal assistance listed in the provision under review are not 
available. 
 
(b) Observations on the implementation of the article 
 
Based on the information provided, Malawi may render assistance for a variety of investigative 
and judicial purposes.  
 
Malawi’s legislation is in compliance with the provisions of the Convention. 
  
 

Paragraphs 4 and 5 of article 46 
 
4. Without prejudice to domestic law, the competent authorities of a State Party may, without 
prior request, transmit information relating to criminal matters to a competent authority in 
another State Party where they believe that such information could assist the authority in 
undertaking or successfully concluding inquiries and criminal proceedings or could result in a 
request formulated by the latter State Party to this Convention. 
 
5. The transmission of information pursuant to paragraph 4 of this article shall be without 
prejudice to inquiries and criminal proceedings in the State of the competent authorities 
providing the information. The competent authorities receiving the information shall comply with 
a request that said information remain confidential, even temporarily, or with restriction on its 
use. However, this shall not prevent the receiving State Party from disclosing in its proceedings 
information that is exculpatory to an accused person. In such a case, the receiving State Party 
shall notify the transmitting State Party prior to disclosure and, if so requested, consult with the 
transmitting State Party. If, in an exceptional case, advance notice is not possible, the receiving 
State Party shall inform the transmitting State Party of the disclosure without delay. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that disclosure to foreign institutions and agencies is provided for, and cited the 
following legal provision: 
 
Section 12 of Money Laundering Act  
Disclosure to foreign institutions and agencies 
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The Financial Intelligence Unit may disclose any report or information as set out under section 
(2) (p) to an institution or agency of a foreign state or of an international organization or body or 
other institution or agency established by the governments of foreign states that has powers and 
duties similar to those of the Financial Intelligence Unit -  
(a) on such terms and conditions as are set out in the agreement or arrangement between the 
Financial Intelligence Unit and that foreign state or international organization regarding the 
exchange of such information, or  
(b) where such an agreement or arrangement has not been entered into between Financial 
Intelligence Unit and that foreign state or international organization or body, on such terms and 
conditions as may be agreed upon by Financial Intelligence Unit and the institution or agency at 
the time of disclosure, which terms and conditions shall include the stipulation that the report or 
information shall be used for intelligence purposes only and be treated in a confidential manner 
and not be further disclosed without the express consent of the Financial Intelligence Unit.  
 
Moreover, the Financial Intelligence Unit is a member of the EGMONT group of FIUs and this 
enables the Malawi FIU to share intelligence with other members but also to access intelligence 
from other members. 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with the provision of the Convention. It was further 
discussed during the country visit that other law enforcement authorities, such as the ACB, may 
spontaneously share information with their counterparts, and have done so in a few cases. 
 

Paragraph 8 of article 46 
 
8. States Parties shall not decline to render mutual legal assistance pursuant to this article on the 
ground of bank secrecy. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provisions: 
 
Financial institutions are required to report any suspicious transactions, large currency and 
electronic transfers pursuant to Section 11 of the Money Laundering Act (quoted under articles 
48 and 40). This can be within 3 days or weekly. 
 
Section 44 of the Money Laundering Act  
Secrecy obligations overridden 
This Act shall have effect notwithstanding any obligation as to secrecy or other restriction on 
disclosure of information imposed by any other written law or otherwise, if the court orders so. 
 
Malawi has not refused assistance in corruption-related matters to date, including on grounds of 
bank secrecy. 
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(b) Observations on the implementation of the article 
 
Bank secrecy is not an obstacle to the provision of assistance under the law of Malawi. 
 
Malawi is in compliance with the provision of the Convention. 
 

Paragraph 9 of article 46 
 
9. (a) A requested State Party, in responding to a request for assistance pursuant to this article in 
the absence of dual criminality, shall take into account the purposes of this Convention, as set 
forth in article 1; 
 
(b) States Parties may decline to render assistance pursuant to this article on the ground of 
absence of dual criminality. However, a requested State Party shall, where consistent with the 
basic concepts of its legal system, render assistance that does not involve coercive action. Such 
assistance may be refused when requests involve matters of a de minimis nature or matters for 
which the cooperation or assistance sought is available under other provisions of this 
Convention; 
 
(c) Each State Party may consider adopting such measures as may be necessary to enable it to 
provide a wider scope of assistance pursuant to this article in the absence of dual criminality. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following provisions:  
 
Section 18(2) of the MLACMA 
Acceptance or refusal of requests, etc.  
(2) A request for assistance under this Act made by a Commonwealth country to Malawi shall be 
refused if, in the opinion of the appropriate authority in Malawi 
(a) the request relates to the prosecution or punishment of a person for an offence that is, or is by 
reason of the circumstances in which it is alleged to have been committed or in which it was 
committed, an offence of a political character;  
(b) there are substantial grounds for believing that the request has been made with a view to 
prosecuting or punishing a person for an offence of a political character;  
(c) there are substantial grounds for believing that the request was made for the purpose of 
prosecuting, punishing or otherwise causing prejudice to a person on account of the person’s race, 
sex, religion, nationality, place of origin or political opinions;(d) the request relates to the prosecution 
or punishment of a person in respect of conduct that, if it had occured in Malawi, would not have 
constituted an offence under the criminal law of Malawi;  
(d) the request relates to the prosecution or punishment of a person in respect of conduct that, if it had 
occured in Malawi, would not have constituted an offence under the criminal law of Malawi; 
(e) the granting of the request would be contrary to the Constitution of Malawi, or would prejudice 
the security, international relations or any substantial interest related to national security or other 
essential public policy of Malawi;  
(f) the request relates to conduct by a person which constitutes an offence in respect of which the 
person has already been convicted or acquitted by a court or tribunal in Malawi;  
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(g) the prisoner is not willing to give his consent to the transfer in the case of a request referred to in 
section 23 (1);  
(h) the request is for assistance of a kind which cannot be given under this Act or requires steps to be 
taken for its implementation that could not be lawfully taken; or  
(i) the implementation of the request would require an individual to act, or refrain from acting and the 
individual is not willing to do so and cannot be lawfully compelled to do so. 
 
Section 18(9) of the MLACMA 
For the purposes of this section, an offence is not an offence within the scope of any international 
convention to which both Malawi and the Commonwealth country making the request are parties 
and which imposes on the parties thereto an obligation to afford mutual assistance in criminal 
matters relating to the offence. 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
MLA is subject to a mandatory requirement of dual criminality (section 18(2)(d) of MLACMA), 
which is not alleviated where the request involves non-coercive assistance. Accordingly, MLA is 
limited to the extent that not all offences established under the Convention have been 
criminalized and subject to the terms of Malawi’s treaties.  
 
It was confirmed by Malawian authorities that the strict application of the dual criminality 
requirement would seem to run counter to Section 18(9) of the MLACMA, according to which 
assistance may not be refused on the ground that an offence is not within the scope of an 
international convention imposing an obligation to afford MLA relating to such offence. 
 
Malawi has only partially implemented the requirements of this paragraph. Accordingly, it is 
recommended that Malawi alleviate the strict dual criminality requirement, in particular to ensure 
that non-coercive MLA is provided in the absence of dual criminality, and harmonize the 
applicable provisions with Section 18(9) of MLACMA. 
 

Paragraphs 10 to 12 of article 46 
 
10. A person who is being detained or is serving a sentence in the territory of one State Party 
whose presence in another State Party is requested for purposes of identification, testimony or 
otherwise providing assistance in obtaining evidence for investigations, prosecutions or judicial 
proceedings in relation to offences covered by this Convention may be transferred if the 
following conditions are met: 
 
(a) The person freely gives his or her informed consent; 
 
(b) The competent authorities of both States Parties agree, subject to such conditions as those 
States Parties may deem appropriate. 
 
11. For the purposes of paragraph 10 of this article: 
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(a) The State Party to which the person is transferred shall have the authority and obligation to 
keep the person transferred in custody, unless otherwise requested or authorized by the State 
Party from which the person was transferred; 
 
(b) The State Party to which the person is transferred shall without delay implement its 
obligation to return the person to the custody of the State Party from which the person was 
transferred as agreed beforehand, or as otherwise agreed, by the competent authorities of both 
States Parties; 
 
(c) The State Party to which the person is transferred shall not require the State Party from 
which the person was transferred to initiate extradition proceedings for the return of the person; 
 
(d) The person transferred shall receive credit for service of the sentence being served in the 
State from which he or she was transferred for time spent in the custody of the State Party to 
which he or she was transferred. 
 
12. Unless the State Party from which a person is to be transferred in accordance with 
paragraphs 10 and 11 of this article so agrees, that person, whatever his or her nationality, shall 
not be prosecuted, detained, punished or subjected to any other restriction of his or her personal 
liberty in the territory of the State to which that person is transferred in respect of acts, omissions 
or convictions prior to his or her departure from the territory of the State from which he or she 
was transferred. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi explained that arrangements for the temporary transfer of prisoners would normally be 
concluded within the framework of the Joint Permanent Commission of Cooperation on Defense 
and Security. They lead to mutual legal assistance especially regarding cross border crimes. 
 
Consent for temporary prisoner transfer for purposes of MLA is addressed in section 18(2) (g) of 
MLACMA:  
 
(g) the prisoner is not willing to give his consent to the transfer in the case of a request referred to in 
section 23 (1); 
 
Malawi cited the following additional provisions.  
 
Section 23 of MLACMA 
Assistance to a country by transferring a prisoner   
(1) This section shall apply where a request is transmitted by a Commonwealth country 
requesting Malawi to transfer a prisoner in Malawi to the Commonwealth country making the 
request to give or provide evidence or assistance relevant to any criminal matter and the request 
is accepted.  
(2) Where this section applies, the Minister shall cause prisoner to be transferred to the 
Commonwealth country making the request for the purpose of giving effect to the request.  
(3) The appropriate authority in Malawi may state, and inform the appropriate authority in the 
Commonwealth country making the request as to, conditions subject to which a prisoner is to be 
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transferred, including conditions with respect to the custody, release or return of the prisoner. (4) 
Any period during which a prisoner is in custody in Commonwealth country pursuant to a 
request, shall be deemed for all purposes, to be time served in custody in Malawi.  
(5) In this section, "prisoner" means a person who is being held in custody pending trial for, or 
sentence for, or is under imprisonment for, an offence, or is subject to any limitation on his 
personal liberty pursuant to any law. 
 
Malawi indicated that there have been no examples of implementation. 
 
(b) Observations on the implementation of the article 

Malawi is in compliance with the provisions of the Convention.  
 

Paragraph 13 of article 46 
 
13. Each State Party shall designate a central authority that shall have the responsibility and 
power to receive requests for mutual legal assistance and either to execute them or to transmit 
them to the competent authorities for execution. Where a State Party has a special region or 
territory with a separate system of mutual legal assistance, it may designate a distinct central 
authority that shall have the same function for that region or territory. Central authorities shall 
ensure the speedy and proper execution or transmission of the requests received. Where the 
central authority transmits the request to a competent authority for execution, it shall encourage 
the speedy and proper execution of the request by the competent authority. The Secretary-
General of the United Nations shall be notified of the central authority designated for this 
purpose at the time each State Party deposits its instrument of ratification, acceptance or 
approval of or accession to this Convention. Requests for mutual legal assistance and any 
communication related thereto shall be transmitted to the central authorities designated by the 
States Parties. This requirement shall be without prejudice to the right of a State Party to require 
that such requests and communications be addressed to it through diplomatic channels and, in 
urgent circumstances, where the States Parties agree, through the International Criminal Police 
Organization, if possible.  
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it established a central authority as described above. 
 
This is provided for under subsidiary legislation, the Mutual Assistance in Criminal Matters 
(Designation of Authority) Order.  
 
This is under the Mutual Legal Assistance in Criminal Matters Act. Paragraph 2 of the Order 
designates the Attorney General as the Central Authority. However, the Director of Public 
Prosecutions as Head of the prosecution receives requests through the Attorney General. 
 
Malawi indicated that it has not notified the Secretary-General of the United Nations as 
prescribed above. 
 
(b) Observations on the implementation of the article 
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In regard to the procedure for MLA, requests are received through diplomatic channels and 
transmitted to the DPP, through the Attorney General, who is specified as the central authority 
under subsidiary legislation, the Mutual Assistance in Criminal Matters (Designation of 
Authority) Order. Once a request is received, the DPP assesses compliance of the request with the 
Act.  
 
A copy of the Mutual Assistance in Criminal Matters (Designation of Authority) Order was 
provided during the country visit.  
 
In regard to timeframes for executing MLA requests, the observations made under paragraph 24 
of article 46 are referred to. 
 
Malawi has not notified the United Nations of its central authority for MLA. Malawi is requested 
to so notify the Secretary-General of the United Nations.  
 
 

Paragraph 14 of article 46 
 
14. Requests shall be made in writing or, where possible, by any means capable of producing a 
written record, in a language acceptable to the requested State Party, under conditions allowing 
that State Party to establish authenticity. The Secretary-General of the United Nations shall be 
notified of the language or languages acceptable to each State Party at the time it deposits its 
instrument of ratification, acceptance or approval of or accession to this Convention. In urgent 
circumstances and where agreed by the States Parties, requests may be made orally but shall be 
confirmed in writing forthwith. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following: 
 
Section 17 of the Mutual Legal Assistance in Criminal Matters Act 
Form of requests schedule 
1. A request for assistance under this Act made by a Commonwealth country shall-  
(a) specify the assistance requested;  
(b) identify the person, agency or authority that initiated the request;  
(c) state any period within which the country wishes the request to be complied with;  
(d) if the request would involve travel by any person from Malawi to the Commonwealth 
country, give details of allowances and accommodation to which the person would be entitled; 
and  
(e) contain such information as is available to the appropriate authority in the Commonwealth 
country as will facilitate compliance with the request.  
2. (1) Where the assistance requested by a Commonwealth country is for the purposes of an 
investigation, the request-  
(a) shall be accompanied by the certificate, in relation to the investigation;  
(b) shall state when the investigation commenced and the nature of the investigation.  
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(2) Where the assistance requested by a Commonwealth country is for the purposes of 
proceedings, the request-  
(a) shall be accompanied by the certificates, in relation to the proceedings;  
(b) shall-  
(i) give details of the proceedings and the offence concerned, including a summary of the known 
facts; 
(ii) give the identity, if known, of the person to whom the proceedings relate or would relate;  
(iii) state when the proceedings were instituted, the stage reached in the proceedings and, where 
applicable, identify the court exercising jurisdiction.  
3. Where a request referred to in section 19 is made by a Commonwealth country, the request 
shall-  
(a) give details of the proceedings that the country wishes to be followed in giving  
effect to the request, including details of the manner and form in which any evidence or 
information is to be supplied to that country;  
(b) where relevant, indicate whether any person from whom evidence is to be taken is to be 
examined- 
(i) orally or in writing;  
(ii) under oath;  
(iii) in the presence of his legal representative;  
(iv) in the presence of the person to whom any relevant proceedings in the Commonwealth 
country relate;  
(c) where evidence is to be taken from a person, specify the questions to be put to the person or 
the subject-matter about which the person is to be examined;  
(d) where evidence is to be taken from a person, give details of any special requirements of the 
country as to the manner of taking evidence relevant to its admissibility in the country;  
(e) give details of any privileges or exceptions under the laws of the Commonwealth country in 
relation to obtaining evidence or information by the means proposed in the request. 
4. Where a request referred to in section 21 is made by a Commonwealth country, the request 
shall identify the article or thing which is to be obtained and, so far as is reasonably practicable, 
shall contain all information available to the appropriate authority in the country which may be 
required to be adduced in an application under the laws of Malawi for any necessary warrant or 
authorization to effect a seizure of that article or thing.  
5. Where a request referred to in section 23 is made by a Commonwealth country, the request 
shall identify the subject on which evidence or information is to be provided and state the reasons 
for requiring the personal appearance of the prisoner.  
6. Where a request referred to in section 24 is made by a Commonwealth country, the request 
shall-  
(a) be accompanied by the document to be served; and  
(b) where that document relates to the attendance of any person in the country, give  
such notice as the Commonwealth country is able to provide of outstanding warrants or other 
judicial orders in criminal matters against that person.  
7. Where a request referred to in section 25 is made by a Commonwealth country, the request 
shall-  
(a) give details of the specified serious offence; and 
(b) state the grounds for suspecting that the relevant property is in Malawi and give  
any information in the possession of the Commonwealth country which will assist in identifying 
or locating the property. 
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8. Where a request referred to in section 26 is made by a Commonwealth country, the request 
shall-  
(a) be accompanied by a copy of the relevant order made in the Commonwealth  
country sealed by the court that made the order and duly authenticated, and shall identify the law 
under which the order was made;  
b) give details of the specified serious offence;  
(c) state the grounds for suspecting that the relevant property is in Malawi and give  
any information in the possession of the Commonwealth country which will assist in identifying 
or locating the property; and  
(d) give particulars of any amount paid or recovered under the relevant order.  
9. Where a request referred to in section 27 is made by a Commonwealth country, the request 
shall-  
(a) if relevant, be accompanied by a copy of the order made in the country, sealed by the court 
that made the order and duly authenticated, and shall identify the law under which the order was 
made;  
(b) if relevant, state the grounds for believing that an order is likely to be made;  
(c) give details of the serious offence in respect of which the order was or, as the case may be, is 
likely to be made;  
(d) state the grounds for suspecting that the relevant property is in Malawi and give any 
information in the possession of the Commonwealth country which will assist in identifying the 
property. 
 
Malawi indicated that it has not notified the Secretary-General of the United Nations as 
prescribed above. 
 
(a) Observations on the implementation of the article 
 
It is recommended that Malawi notify the Secretary-General of the language(s) accepted for 
mutual legal assistance requests.  
 

Paragraphs 15 and 16 of article 46 
 
15. A request for mutual legal assistance shall contain: 
(a) The identity of the authority making the request; 
(b) The subject matter and nature of the investigation, prosecution or judicial proceeding to 
which the request relates and the name and functions of the authority conducting the 
investigation, prosecution or judicial proceeding; 
(c) A summary of the relevant facts, except in relation to requests for the purpose of service of 
judicial documents; 
(d) A description of the assistance sought and details of any particular procedure that the 
requesting State Party wishes to be followed; 
(e) Where possible, the identity, location and nationality of any person concerned; and 
(f) The purpose for which the evidence, information or action is sought. 
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16. The requested State Party may request additional information when it appears necessary for 
the execution of the request in accordance with its domestic law or when it can facilitate such 
execution. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 17 MLACMA (quoted under paragraph 14 of article 46), and added the 
following: 
  
Although the section and the Schedule are restricted to requests made by Commonwealth 
countries, it should be noted that the same can be used by countries that are not Commonwealth 
members. 
 
Mutual legal assistance agreements may also prescribe the form of requests. 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with the provisions of the Convention. 
 

Paragraph 17 of article 46 
 
17. A request shall be executed in accordance with the domestic law of the requested State Party 
and, to the extent not contrary to the domestic law of the requested State Party and where 
possible, in accordance with the procedures specified in the request. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
    
Requests are executed in accordance with section 104 of the Money Laundering Act (cited in 
paragraph 1 of article 46) and the Mutual Legal Assistance in Criminal Matters Act. 
 
Malawi indicated that there have been no examples of requests executed in ways specified in the 
request other than those envisaged in its domestic law. 
 
(b) Observations on the implementation of the article 
 
Malawi is in compliance with the provision of the Convention. 
 

Paragraph 18 of article 46 
 
18. Whenever possible and consistent with fundamental principles of domestic law, when an 
individual is in the territory of a State Party and has to be heard as a witness or expert by the 
judicial authorities of another State Party, the first State Party may, at the request of the other, 
permit the hearing to take place by video conference if it is not possible or desirable for the 
individual in question to appear in person in the territory of the requesting State Party. States 
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Parties may agree that the hearing shall be conducted by a judicial authority of the requesting 
State Party and attended by a judicial authority of the requested State Party. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it does not permit hearings of individuals mentioned above to take place by 
video conference as described above, and cited the following: 
 
Although Malawi has not come across such a request, it should be noted that the technology for 
hearings to be held in Malawi by videoconference is not yet accessible in Malawi. However, the 
High Court has inherent jurisdiction to require that the witness or expert be heard in Camera or 
through video conferencing. 
 
(b) Observations on the implementation of the article 
 
The possibility of conducting hearings via videoconference for purposes of MLA is not regulated. 
 

Paragraph 19 of article 46 
 
19. The requesting State Party shall not transmit or use information or evidence furnished by the 
requested State Party for investigations, prosecutions or judicial proceedings other than those 
stated in the request without the prior consent of the requested State Party. Nothing in this 
paragraph shall prevent the requesting State Party from disclosing in its proceedings information 
or evidence that is exculpatory to an accused person. In the latter case, the requesting State 
Party shall notify the requested State Party prior to the disclosure and, if so requested, consult 
with the requested State Party. If, in an exceptional case, advance notice is not possible, the 
requesting State Party shall inform the requested State Party of the disclosure without delay. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that normally the requesting State would make the undertaking in its request. 
 
Malawi indicated that there have been no relevant examples. 
 
(b) Observations on the implementation of the article 
 
A limitation on the use of information received through MLA is not established in the law of 
Malawi. 
 
The reviewing experts recommend, therefore, that Malawi adopt a provision on the limitation of 
use of information received through MLA, for greater legal certainty. 

 

Paragraph 20 of article 46 
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20. The requesting State Party may require that the requested State Party keep confidential the 
fact and substance of the request, except to the extent necessary to execute the request. If the 
requested State Party cannot comply with the requirement of confidentiality, it shall promptly 
inform the requesting State Party. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 17(3) of MLACMA: 
 
17. Form of requests schedule  
(3) Where a Commonwealth country making a request for assistance under this Act wishes the 
request or any part of it to be kept confidential, it shall so state, giving reasons, in the request or 
in a document accompanying, but not forming part of, the request. 
 
This requirement of confidentiality depends on the preference of the requesting State. 
 
Malawi indicated that there have been no examples of implementation. 
 
(b) Observations on the implementation of the article 
 
Confidentiality restrictions are established in the MLACMA. Malawi’s law is in compliance with 
the provision under review. 
 

Paragraph 21 of article 46 
 
21. Mutual legal assistance may be refused: 
 
(a) If the request is not made in conformity with the provisions of this article; 
 
(b) If the requested State Party considers that execution of the request is likely to prejudice its 
sovereignty, security, ordre public or other essential interests; 
 
(c) If the authorities of the requested State Party would be prohibited by its domestic law from 
carrying out the action requested with regard to any similar offence, had it been subject to 
investigation, prosecution or judicial proceedings under their own jurisdiction; 
 
(d) If it would be contrary to the legal system of the requested State Party relating to mutual legal 
assistance for the request to be granted. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited the following legal provision: 
 
Section 18 of the Mutual Legal Assistance in Criminal Matters Act 
Acceptance or refusal of requests, etc.  
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(1) Subject to subsections (2) and (3) a request for assistance under this Act duly made by a 
Commonwealth country shall be accepted.  
(2) A request for assistance under this Act made by a Commonwealth country to Malawi shall be 
refused if, in the opinion of the appropriate authority in Malawi-  
(a) the request relates to the prosecution or punishment of a person for an offence that is, or is by 
reason of the circumstances in which it is alleged to have been committed or in which it was 
committed, an offence of a political character;  
(b) there are substantial grounds for believing that the request has been made with a view to 
prosecuting or punishing a person for an offence of a political character;  
(c) there are substantial grounds for believing that the request was made for the purpose of 
prosecuting, punishing or otherwise causing prejudice to a person on account of the person’s 
race, sex, religion, nationality, place of origin or political opinions;  
(d) the request relates to the prosecution or punishment of a person in respect of conduct that, if it 
had occurred in Malawi, would not have constituted an offence under the criminal law of 
Malawi;  
(e) the granting of the request would be contrary to the Constitution of Malawi, or would 
prejudice the security, international relations or any substantial interest related to national 
security or other essential public policy of Malawi;  
(f) the request relates to conduct by a person which constitutes an offence in respect of which the 
person has already been convicted or acquitted by a court or tribunal in Malawi;  
(g) the prisoner is not willing to give his consent to the transfer in the case of a request referred to 
in section 23 (1);  
(h) the request is for assistance of a kind which cannot be given under this Act or requires steps 
to be taken for its implementation that could not be lawfully taken; or  
(i) the implementation of the request would require an individual to act, or refrain from acting 
and the individual is not willing to do so and cannot be lawfully compelled to do so. 
(3) A request for assistance under this Act made by a Commonwealth country to Malawi may be 
refused if, in the opinion of the appropriate authority in Malawi-  
(a) the request relates to the prosecution or punishment of a person in respect of conduct that 
occurred, or is alleged to have occurred, outside the country making the request and similar 
conduct occurring outside Malawi in similar circumstances would not have constituted an offence 
against the laws of Malawi;  
(b) the request relates to the prosecution or punishment of a person in respect of conduct where, if 
it had occurred in Malawi at the same time and had constituted an offence against the law of 
Malawi, the person responsible could no longer be prosecuted by reason of lapse of time or for 
any other reason; 
(c) the provision of the assistance would impose an excessive burden on the resources of Malawi;  
(d) the conditions, exceptions or qualifications imposed pursuant to section 3 (2) in relation to the 
country prevent the request being accepted;  
(e) the request, not being one referred to in section 17(2), does not meet the requirements of the 
Schedule;  
(f) there are reasonable grounds for doing so in the case of a request referred to in section 23 (1); 
or  
(g) the request cannot be accommodated within relevant legal practices and procedures in 
Malawi.  
(4) If, in the opinion of the appropriate authority in Malawi the expense involved in complying 
with a request for assistance under this Act made by a Commonwealth country and accepted 
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would be of an extraordinary nature, the appropriate authority in Malawi shall consult with the 
appropriate authority in the Commonwealth country as to the terms and conditions under which 
compliance with the request may continue and, in the absence of agreement in that regard, the 
appropriate authority in Malawi may refuse to continue further with the request.  
(5) Where any of the grounds referred to in subsection (2) or (3) apply in relation to some, but not 
all, of the matters in respect of which a request for assistance under this Act is made, nothing in 
this section shall operate to prevent the request being accepted to the extent that no such ground 
applies.  
(6) If a request for assistance under this Act made by a Commonwealth country, other than an 
informal one made pursuant to section 17 (2), is refused, the fact of and, subject to subsection (7), 
the grounds for, the refusal shall be given by the appropriate authority in Malawi to the 
appropriate authority in the Commonwealth country.  
(8) In the case of a refusal of a request such as is referred to in section 23 (1), the appropriate 
authority in Malawi is not required to give grounds for the refusal.  
(9) After giving preliminary consideration to a request for assistance under this Act made by a 
Commonwealth country, the appropriate authority in Malawi may require the appropriate 
authority in the Commonwealth country to furnish information relative to the request, and if that 
information is not furnished within such period as the appropriate authority in Malawi considers 
reasonable the request shall be deemed to have been withdrawn.  
(10) For the purposes of this section, an offence is not an offence within the scope of any 
international convention to which both Malawi and the Commonwealth country making the 
request are parties and which imposes on the parties thereto an obligation to afford mutual 
assistance in criminal matters relating to the offence. 
 
In practice, there have been few completed MLA requests, and Malawi has not refused assistance 
in corruption-related matters to date.   
 
(b) Observations on the implementation of the article 
 
Malawi may refuse MLA on the ground that discretionary conditions imposed by the Minister 
under section 3(2) are not met or because the provision of assistance would present an excessive 
burden on its resources (section 18(3)(c) and (d)).  
 
The reviewing experts note that some grounds for refusal appear to go beyond the provisions of 
the Convention. In particular, under section 18(3) (c) and (d) Malawi may refuse MLA on the 
ground that discretionary conditions imposed by the Minister under Section 3(2) are not met or 
because the provision of assistance would present an excessive burden on its resources.   
 
However, during the country visit, Malawi officials specified that in practice, there have been few 
completed MLA requests, and Malawi has not refused assistance in corruption-related matters.   
 
The reviewing experts conclude that Malawi’s legislation is partially compliant with the 
provision of the Convention. It is recommended that Malawi revisit the grounds for refusal 
provided in section 18(3)(c) and (d) of the MLACMA. 
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Paragraph 22 of article 46 
 
22. States Parties may not refuse a request for mutual legal assistance on the sole ground that the 
offence is also considered to involve fiscal matters. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 104 of the Money Laundering Act (quoted under paragraph 1 of article 46), 
and added that Mutual Legal Assistance can be rendered even in fiscal matters, insofar as this is 
not included as a ground for refusal of MLA under section 18 of MLACMA (quoted under 
paragraph 21 of the article). 
 
Malawi indicated that examples of implementation are not available. 
 
(b) Observations on the implementation of the article 
 
Fiscal matters are not listed among the grounds for refusal of MLA as detailed under section 18 
of the MLACMA. 
 
Malawi’s law is in compliance with the provision of the Convention. 
 

Paragraph 23 of article 46 
 
23. Reasons shall be given for any refusal of mutual legal assistance. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 18(6) and (7) of the Mutual Legal Assistance in Criminal Matters Act 
(quoted in full under paragraph 21 of article 46). 
 
Section 18 (6) and (7) of the MLACMA 
(6) If a request for assistance under this Act made by a Commonwealth country, other than an 
informal one made pursuant to section 17 (2), is refused, the fact of and, subject to subsection (7), 
the grounds for, the refusal shall be given by the appropriate authority in Malawi to the 
appropriate authority in the Commonwealth country. 
(7) In the case of a refusal of a request such as is referred to in section 23 (1), the appropriate 
authority in Malawi is not required to give grounds for the refusal. 
 
Malawi has not refused assistance in corruption-related matters. 
 
(b) Observations on the implementation of the article 
 
Malawi is required under section 18(6) to provide reasons for refusing assistance, unless the 
request involves the temporary transfer of prisoners for purposes of MLA (section 18(7)). 
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It is recommended that Malawi ensure that requesting States are notified of any reasons for 
refusal, also in cases involving requests for the temporary transfer of prisoners for purposes of 
MLA (section 18(7) of MLACMA).  
 
 

Paragraph 24 of article 46 
 
24. The requested State Party shall execute the request for mutual legal assistance as soon as 
possible and shall take as full account as possible of any deadlines suggested by the requesting 
State Party and for which reasons are given, preferably in the request. The requesting State 
Party may make reasonable requests for information on the status and progress of measures 
taken by the requested State Party to satisfy its request. The requested State Party shall respond 
to reasonable requests by the requesting State Party on the status, and progress in its handling, 
of the request. The requesting State Party shall promptly inform the requested State Party when 
the assistance sought is no longer required. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
Section 104 of the Money Laundering Act (cited under paragraph 1 of article 46) is applicable 
generally, but not insofar as the requirements of the Convention are concerned. Malawi has no 
law prescribing deadlines for MLA. The timeframes for assistance depend on the urgency the 
requesting State has attached to the request. 
 
(b) Observations on the implementation of the article 
 
During the country visit, it was confirmed that there is no provision in the law regulating 
timeframes for the execution of MLA requests. However, Malawi specified that the MLA 
guidelines under elaboration, which should be completed by the end of 2016, will contain such 
provisions. 
 
The reviewing experts recommend to Malawi to consider adopting MLA guidelines and 
provisions governing timeframes for executing MLA requests. 

 

Paragraph 25 of article 46 
 
25. Mutual legal assistance may be postponed by the requested State Party on the ground that it 
interferes with an ongoing investigation, prosecution or judicial proceeding. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. 
 
Malawi indicated that it has not come across this situation. 
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(b) Observations on the implementation of the article 
 
There is no law or practice in relation to the provision under review. 

 

Paragraph 26 of article 46 

 
26. Before refusing a request pursuant to paragraph 21 of this article or postponing its execution 
pursuant to paragraph 25 of this article, the requested State Party shall consult with the 
requesting State Party to consider whether assistance may be granted subject to such terms and 
conditions as it deems necessary. If the requesting State Party accepts assistance subject to those 
conditions, it shall comply with the conditions. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 18(8) of the Mutual Legal Assistance in Criminal Matters Act (quoted 
in full under paragraph 21 of article 46). 
 
Section 18 (8) of the MLACMA 
(8) After giving, preliminary consideration to a request for assistance under this Act made by a 
Commonwealth country, the appropriate authority in Malawi may require the appropriate 
authority in the Commonwealth country to furnish information relative to the request, and if that 
information is not furnished within such period as the appropriate authority in Malawi considers 
reasonable the request shall be deemed to have been withdrawn. 
 
(b) Observations on the implementation of the article 
 
Malawi may consult with requesting States before refusing MLA (section 18(8) MLACMA), but 
it is not required to do so. It is recommended that Malawi adopt measures to provide that 
consultations be held before MLA is postponed or refused, including through the adoption of 
guidelines or regulations, as appropriate. 
 

Paragraph 27 of article 46 
  
27. Without prejudice to the application of paragraph 12 of this article, a witness, expert or other 
person who, at the request of the requesting State Party, consents to give evidence in a 
proceeding or to assist in an investigation, prosecution or judicial proceeding in the territory of 
the requesting State Party shall not be prosecuted, detained, punished or subjected to any other 
restriction of his or her personal liberty in that territory in respect of acts, omissions or 
convictions prior to his or her departure from the territory of the requested State Party. Such safe 
conduct shall cease when the witness, expert or other person having had, for a period of fifteen 
consecutive days or for any period agreed upon by the States Parties from the date on which he 
or she has been officially informed that his or her presence is no longer required by the judicial 
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authorities, an opportunity of leaving, has nevertheless remained voluntarily in the territory of 
the requesting State Party or, having left it, has returned of his or her own free will. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has not implemented the provision under review. The following 
measures are considered relevant. 
 
Section 22 of MLACMA 
Assistance to country in arranging attendance of persons to give evidence  
(1) This section shall apply where a request is transmitted to the appropriate authority in Malawi by 
the appropriate authority in a Commonwealth country requesting that assistance be given by Malawi 
in arranging the attendance, in the Commonwealth country making the request, of a person in Malawi 
to give or provide evidence or assistance relevant to any criminal matter in relation to that 
Commonwealth country and the request is accepted.  
(2) Where this section applies, the appropriate authority in Malawi shall 
(a) inquire whether or not the person concerned is willing to attend as requested;  
(b) inform the appropriate authority in the Commonwealth country making the request as to the 
outcome of the inquiry;  
(c) if the person is willing to attend as requested, make appropriate arrangements to facilitate that 
attendance. 
 
Section 13 of MLACMA provides for the safe conduct of transferred persons but only in the case 
of outgoing requests made by Malawi for the transfer of persons or prisoners (under sections 9 or 
10).  
 
13. Immunities and privileges  
(1) Subject to subsection (2), a person in Malawi pursuant to a request made under section 9 or 
10 
(a) shall not be liable to be detained, prosecuted or punished in Malawi for any offence that is 
alleged to have been committed, or that was committed, before the person's departure, pursuant to 
the request, from the Commonwealth country to which the request was made;  
(b) may refuse to answer any question or to produce any article, record or thing if the refusal is 
based on the law of Malawi; and  
(c) shall not be compelled to give or provide evidence, information or assistance for the purposes 
of, or in connexion with, any criminal matter other than that to which the request related. 
 
(b) Observations on the implementation of the article 
 
It is recommended that Malawi modify the MLACMA in order to specify the safe conduct of 
persons transferred pursuant to an incoming MLA request received by Malawi under section 22 
of MLACMA. 

 

Paragraph 28 of article 46 
 



 

Page 135 of 142 
 

28. The ordinary costs of executing a request shall be borne by the requested State Party, unless 
otherwise agreed by the States Parties concerned. If expenses of a substantial or extraordinary 
nature are or will be required to fulfil the request, the States Parties shall consult to determine 
the terms and conditions under which the request will be executed, as well as the manner in 
which the costs shall be borne. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that mutual legal assistance agreements normally address the issue of costs and 
this is what is happening in practice. The Mutual Legal Assistance in Criminal Matters Act does 
not have any provisions to that effect. 
 
Malawi indicated that examples of arrangements related to costs are not available. 
 
(b) Observations on the implementation of the article 
 
The MLACMA and subsidiary legislation do not regulate the ordinary expenses of executing 
requests. 
 
The reviewing experts recommend that Malawi to specify in MLACMA that ordinary expenses 
of executing requests are borne by the requested State. 
 
 

Paragraph 29 of article 46 
 
29. The requested State Party: 
 
(a) Shall provide to the requesting State Party copies of government records, documents or 
information in its possession that under its domestic law are available to the general public; 
 
(b) May, at its discretion, provide to the requesting State Party in whole, in part or subject to 
such conditions as it deems appropriate, copies of any government records, documents or 
information in its possession that under its domestic law are not available to the general public. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
The matter is addressed in section 19(4) of the MLACMA. 
 
Section 19 of MLACMA 
Assistance to a country in obtaining evidence, etc.  
(1) This section shall apply where a request is transmitted requesting assistance by Malawi in 
obtaining, evidence or information relevant to any criminal matter in relation to the 
Commonwealth country making the request and the request is accepted.  
(2) Subject to this section, regulations made under this Act may prescribe practices and 
procedures for obtaining evidence or information pursuant to a request for assistance under this 
section by a Commonwealth country.  
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… 
(4) Where the request for assistance under this section is to the effect that evidence or 
information be obtained, copies of records not publicly available may be produced, copied or 
examined only to the extent that they could be produced to, or examined by, enforcement 
agencies or prosecuting or judicial authorities in Malawi.  
 
Malawi indicated that examples of cases where such information was provided are not available. 
 
(b) Observations on the implementation of the article 
 
Malawi’s legislation is in compliance with the provision of the Convention. 
 

Paragraph 30 of article 46 
 
30. States Parties shall consider, as may be necessary, the possibility of concluding bilateral or 
multilateral agreements or arrangements that would serve the purposes of, give practical effect 
to, or enhance the provisions of this article. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi has entered into bilateral and multilateral treaties on mutual legal assistance. 
 
(b) Observations on the implementation of the article 
 
Malawi has entered into bilateral and multilateral treaties on mutual legal assistance. Examples of 
these were provided during the country visit. 
 
(c)  Technical Assistance 
 
Malawi indicated that it would require technical assistance, including legal advice and capacity-
building on mutual legal Assistance 
 

Article 47. Transfer of criminal proceedings 
        
States Parties shall consider the possibility of transferring to one another proceedings for the 
prosecution of an offence established in accordance with this Convention in cases where such 
transfer is considered to be in the interests of the proper administration of justice, in particular 
in cases where several jurisdictions are involved, with a view to concentrating the prosecution. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that this is a matter of discretion of the Director of Public Prosecutions. It 
depends on whether the charge also constitutes an offence in Malawi. 
 
There have been no such cases. 
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(b) Observations on the implementation of the article 
 
The reviewing experts considered that Malawi is not in compliance with article 47 of the 
Convention as there is no law or practice on this matter. 
 
They recommend that Malawi consider regulating the transfer of criminal proceedings. 
 
 
 

Article 48. Law enforcement cooperation 
 
1. States Parties shall cooperate closely with one another, consistent with their respective 
domestic legal and administrative systems, to enhance the effectiveness of law enforcement 
action to combat the offences covered by this Convention. States Parties shall, in particular, take 
effective measures: 
 
(a) To enhance and, where necessary, to establish channels of communication between their 
competent authorities, agencies and services in order to facilitate the secure and rapid exchange 
of information concerning all aspects of the offences covered by this Convention, including, if the 
States Parties concerned deem it appropriate, links with other criminal activities; 
 
(b) To cooperate with other States Parties in conducting inquiries with respect to offences 
covered by this Convention concerning: 
 
(i) The identity, whereabouts and activities of persons suspected of involvement in such offences 
or the location of other persons concerned; 
 
(ii) The movement of proceeds of crime or property derived from the commission of such 
offences; 
 
(iii) The movement of property, equipment or other instrumentalities used or intended for use in 
the commission of such offences; 
  
(c) To provide, where appropriate, necessary items or quantities of substances for analytical or 
investigative purposes; 
  
(d) To exchange, where appropriate, information with other States Parties concerning specific 
means and methods used to commit offences covered by this Convention, including the use of 
false identities, forged, altered or false documents and other means of concealing activities; 
 
(e) To facilitate effective coordination between their competent authorities, agencies and services 
and to promote the exchange of personnel and other experts, including, subject to bilateral 
agreements or arrangements between the States Parties concerned, the posting of liaison 
officers; 
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(f) To exchange information and coordinate administrative and other measures taken as 
appropriate for the purpose of early identification of the offences covered by this Convention. 
  
2. With a view to giving effect to this Convention, States Parties shall consider entering into 
bilateral or multilateral agreements or arrangements on direct cooperation between their law 
enforcement agencies and, where such agreements or arrangements already exist, amending 
them. In the absence of such agreements or arrangements between the States Parties concerned, 
the States Parties may consider this Convention to be the basis for mutual law enforcement 
cooperation in respect of the offences covered by this Convention. Whenever appropriate, States 
Parties shall make full use of agreements or arrangements, including international or regional 
organizations, to enhance the cooperation between their law enforcement agencies. 
  
3. States Parties shall endeavour to cooperate within their means to respond to offences covered 
by this Convention committed through the use of modern technology. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi cited section 11 of the Money Laundering Act, and added that the Financial Intelligence 
Unit is a member of the EGMONT Group of FIUs whose aim is to share information regarding 
money laundering trends and cooperation in its fight.  
 
Malawi is also a member of the Eastern and Southern Africa Anti-Money Laundering Group 
(ESAAMLG) and INTERPOL. 
 
Section 11 of the Money Laundering Act  
Financial Intelligence Unit 
(1) There is hereby established a body to be known as the Financial Intelligence Unit (in this Act 
referred to as the “Financial Intelligence Unit”) which shall be an autonomous central national 
agency, having perpetual succession and a common seal with power to enter into contracts, 
responsible for receiving, requesting, analysing and disseminating to competent authorities 
disclosures of financial information as required under this Act, in order to counter money 
laundering and financing of terrorism. 
(2) The Financial Intelligence Unit— 
(a) shall receive, analyze and assess reports of suspicious transactions issued by financial 
institutions pursuant to section 28; 
(b) shall send any report referred to in paragraph (a) to the appropriate law enforcement 
authorities and, the supervisory authority if, on the basis of its analysis and assessment, the 
Financial Intelligence Unit has determined that there is an element of money laundering or 
financing of terrorism; 
(c) may enter the premises of any financial institution during ordinary business hours to inspect 
any record kept pursuant to section 28, and ask any question relating to such record, make notes 
and take copies of whole or any part of the record; 
(d) shall send to the appropriate law enforcement authorities, any information derived from an 
inspection carried out pursuant to paragraph (c), if it gives the Financial Intelligence Unit 
reasonable grounds to suspect that a transaction involves proceeds of crime or terrorist financing; 
(e) may instruct any financial institution to take such steps as may be appropriate to facilitate any 
investigation anticipated by the Financial Intelligence Unit; 
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(f) may compile statistics and records, disseminate information within Malawi or elsewhere, 
make recommendations arising out of any information received, issue guidelines to financial 
institutions and advise the Minister accordingly; 
(g) shall create training requirements and provide such training for any financial institution in 
respect of transaction record-keeping and reporting obligations provided for in sections 27 and 
28; 
(h) may consult with any relevant person, institution or organization for the purpose of exercising 
its powers or duties under paragraph (e), (f) or (g); 
(i) shall not conduct any investigation into money laundering or terrorist financing other than for 
the purpose of ensuring compliance by a financial institution with the provisions of this Act; 
(j) may extend assistance to foreign jurisdictions with respect to property tracking, monitoring 
and confiscation orders. 
(k) shall have the authority to request information from any financial institution, any supervisory 
agency and any law enforcement agency for purposes of this Act; 
(l) may provide training programs for financial institutions in relation to customer identification, 
record keeping and reporting obligations and the identification of suspicious transactions; 
(m) may periodically provide feedback to financial institutions and other relevant agencies 
regarding outcomes relating to the reports or information given under the Act; 
(n) may conduct research into trends and developments in the area of money laundering and 
financing of terrorism and improved ways of detecting, preventing and deterring money 
laundering and terrorist financing; 
(o) may educate the public and create awareness on matters relating to money laundering or 
terrorist financing; 
(p) may disclose any report, any information derived from any report or any other information it 
receives to an institution or agency of a foreign state or of an international organization 
established by the governments of foreign states that has powers and duties similar to those of the 
Financial Intelligence Unit as set out in section 12, if on the basis of its analysis and assessment, 
the Financial Intelligence Unit has reasonable grounds to suspect that a report or information 
would be relevant to investigating or prosecuting a money laundering offence or terrorist 
financing; 
(q) pursuant to a memorandum of understanding enter into any agreements or arrangements with 
any domestic government institution or agency regarding the exchange of information; 
(r) may require the police and other investigative or prosecutorial bodies to report progress and 
outcomes on matters referred to them; and 
(s) may perform such other acts as may be necessary to fulfill the objectives of the Financial 
Intelligence Unit. 
 
(b) Observations on the implementation of the article 
 
It was clarified during the country visit that Malawi’s law enforcement authorities cooperate 
through the Southern African Regional Police Chiefs Cooperation Organization (SARPCCO) and 
INTERPOL. Malawi is also a member of the Southern African Development Community 
(SADC), the Eastern and South African Anti Money Laundering Group (ESAAMLG) and the 
Asset Recovery Inter-Agency Network of Southern Africa (ARINSA). 
 
The ACB is a member of the SADC Anti-Corruption Committee (SACC) and the African 
Association of Anti-Corruption Authorities (AAACA). 
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Joint Permanent Consultative Commissions provide a platform for law enforcement cooperation 
among SADC countries. Some memoranda of understanding are in place (e.g. by the FIU and the 
police with their foreign counterparts). During the country visit, Malawi specified that the FIU 
has been a member of the Egmont Group since 2009. In addition, the FIU cooperates directly 
with FIUs from more than 17 other States. 
 
Malawi considers the Convention as a basis for law enforcement cooperation. 
 
Some examples of law enforcement cooperation on money laundering were discussed during the 
country visit. 
 
However, Malawi indicated that information on law enforcement cooperation provided or 
received making use of bilateral or multilateral agreements or arrangements, including 
international or regional organizations is not available. 
 
Based on the information provided, it is recommended that Malawi continue to strengthen law 
enforcement cooperation at the international level. 
 
(c)  Successes and good practices 
 
The exchange of personnel for investigative and training purposes, in particular with neighboring 
countries, helps to strengthen law enforcement cooperation at the international level. 
 
 

Article 49. Joint investigations 
        
States Parties shall consider concluding bilateral or multilateral agreements or arrangements 
whereby, in relation to matters that are the subject of investigations, prosecutions or judicial 
proceedings in one or more States, the competent authorities concerned may establish joint 
investigative bodies. In the absence of such agreements or arrangements, joint investigations may 
be undertaken by agreement on a case-by-case basis. The States Parties involved shall ensure 
that the sovereignty of the State Party in whose territory such investigation is to take place is 
fully respected. 
 
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that it has partly implemented the provision under review and indicated that 
joint investigations are conducted on a case by case basis without necessarily having bilateral or 
multilateral agreements or arrangements in place. 
 
Malawi provided the following cases as examples: 
  
Joint investigations between Malawi and Tanzania, and also between Malawi and Zambia, in 
illegal ivory and illegal timber logging. 
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(b) Observations on the implementation of the article 
 
During the country visit, Malawi specified that although there are no formal legal or 
administrative measures in place, Malawi may participate in joint investigations on case-by-case 
basis. 
 
Based on the information provided, the provision is implemented. 
 
 

Article 50. Special investigative techniques 
        
1. In order to combat corruption effectively, each State Party shall, to the extent permitted by the 
basic principles of its domestic legal system and in accordance with the conditions prescribed by 
its domestic law, take such measures as may be necessary, within its means, to allow for the 
appropriate use by its competent authorities of controlled delivery and, where it deems 
appropriate, other special investigative techniques, such as electronic or other forms of 
surveillance and undercover operations, within its territory, and to allow for the admissibility in 
court of evidence derived therefrom. 
 
2. For the purpose of investigating the offences covered by this Convention, States parties are 
encouraged to conclude, when necessary, appropriate bilateral or multilateral agreements or 
arrangements for using such special investigative techniques in the context of cooperation at the 
international level. Such agreements or arrangements shall be concluded and implemented in full 
compliance with the principle of sovereign equality of States and shall be carried out strictly in 
accordance with the terms of those agreements or arrangements. 
 
3. In the absence of an agreement or arrangement as set forth in paragraph 2 of this article, 
decisions to use such special investigative techniques at the international level shall be made on 
a case-by-case basis and may, when necessary, take into consideration financial arrangements 
and understandings with respect to the exercise of jurisdiction by the States Parties concerned. 
  
4. Decisions to use controlled delivery at the international level may, with the consent of the 
States Parties concerned, include methods such as intercepting and allowing the goods or funds 
to continue intact or be removed or replaced in whole or in part. 
  
(a) Summary of information relevant to reviewing the implementation of the article 
 
Malawi indicated that the Anti-Corruption Bureau conducts surveillance investigations at times.  
 
However, Malawi does not apply control delivery to corruption related cases.  
 
No examples of implementation or statistical data on recent cases in which special investigative 
techniques have been used and admitted in court, were available. 
 
(b) Observations on the implementation of the article 
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During the country visit, it was specified that the use of special investigative techniques is 
regulated in subsidiary legislation (standing orders) and presents legal and practical challenges, in 
particular regarding the admission in court of evidence obtained through such techniques. 
 
It was concluded that Malawi is partially compliant with the provisions of the Convention. It is 
recommended that Malawi regulate the use and admissibility of evidence derived from special 
investigative techniques. 
 
(b) Technical Assistance 
 
Malawi indicated that it would require technical assistance, including legal advice and capacity-
building on special investigative techniques.  
 
 
 


