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A.  Introduction 
 
Article 32 of the United Nations Convention against Transnational Organized Crime (UNTOC) 
establishes a Conference of the Parties with a mandate to, inter alia, promote and review the 
implementation of the Convention. In accordance with Article 32, paragraph 3 of the Convention, the 
Conference shall agree upon mechanisms for achieving its objectives, including reviewing periodically 
the implementation of the Convention. 
 
In its decision 4/1, the Conference of the Parties decided that it was necessary to explore options 
regarding an appropriate and effective review mechanism, and requested the Secretariat to assist 
interested States parties in assessing their implementation of the provisions of the Convention and the 
Protocols thereto. The Conference further decided to convene an open-ended intergovernmental 
meeting of experts to make recommendations to the Conference on the appropriate mechanism, which 
should allow the Conference to discharge fully and efficiently its mandate. The experts agreed that it 
would be appropriate, in view of the tenth anniversary of the Convention, to reinforce the 
implementation of the Convention and its Protocols. They decided that interested States parties might 
work to explore, together with the Secretariat, ways and means of reviewing their implementation of 
the Convention and its Protocols.  
 
The “Pilot Review Programme”, of which this report forms a part, was established to assist interested 
States parties to undertake a detailed evaluation of their compliance with selected provisions of the 
UNTOC Convention. Such efforts are only useful in addressing implementation gaps in those 
countries. They lead to a constructive exchange of expertise and best practices and provide the basis 
for testing the feasibility and modalities of a review mechanism. Through information on lessons 
learned and experience acquired under the project, the Conference will be in a better position to make 
informed decisions on the review mechanism it may wish to establish. 
 
The Pilot Review Programme is organized in two complementary tracks: a peer review track and an 
expert review track. Both tracks share the same starting ground, the self-assessment of their 
implementation by the participating States. However, the peer review track has a country-level focus, 
while the expert review track aims at analysing general trends and making general recommendations. 
This report is the result of the peer review process. Based on the self-assessment provided by the 
country under review, members of the review team engaged in an active dialogue with the country 
under review, discussing preliminary findings and requesting additional information. Where requested, 
country visits were conducted by experts from the two reviewing States and of two UNODC staff in 
order to engage in a detailed discussion on the implementation of the Convention and to assist the 
preparation of recommendations. 
 
 
B.  Process 
 
The following review of Romania’s implementation of the United Nations Convention against 
Transnational Organized Crime is based on the self assessment report received from Romania and the 
outcome of the active dialogue between Romania and the experts from Indonesia, Italy and the 
Philippines, and an on-site visit held in Romania from 18 to 19 April 2011.  
 
 
 
C. Implementation of the United Nations Convention against Transnational Organized 
Crime (UNTOC) 
 
 
 
1. Ratification of the Convention 
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The Organized Crime Convention was signed by Romania on 14 December 2000. 1 It was 
subsequently ratified on 4 March 2002 with declarations on art. 16(5) and art. 18(13-14). 

 

2. The Romanian legal system 
 
The modern legal system in Romania dates back to the mid-19th century and the Romanian justice 
system is based on French, Belgian, Italian and German models. The Romanian legal system belongs 
to civil law, under which only the Constitution and other statutory legislation constitute a legitimate 
source of legal rules. 
 
According to the Constitution of Romania of 1991, Romania is a national state. The constitution 
provides for a President, a Parliament, a Constitutional Court and a separate system of lower courts 
that includes a Supreme Court(High Court of Cassation and Justice). 
 
The two-chamber Parliament, consisting of the Chamber of Deputies and the Senate, is the law-
making authority. Deputies and senators are elected for 4-year terms by universal suffrage. 
 
The president is elected by popular vote for a maximum of two 5-year terms. He is the Chief of State, 
charged with safeguarding the constitution, foreign affairs, and the proper functioning of public 
authorities. He is supreme commander of the armed forces and chairman of the Supreme Defense 
Council. According to the Constitution, he acts as mediator among the power centers within the state, 
as well as between the state and society. The president nominates the prime minister, who in turn 
appoints the government, which must be confirmed by a vote of confidence from Parliament.  
 
Legislative Branch 
The Parliament is the only legislative authority and it has two chambers: a lower house, the Chamber 
of Deputies, and an upper house, the Senate. Parliament enacts statutes which are the main source of 
legal rules. Such statutes are officially published in Monitorul Oficial (Official Gazette). Parliament 
also is the source of the Constitution, having enacted it as a species of supra-legislation. In addition, 
Parliament may pass a special law enabling the Government to issue ordinances in fields outside the 
scope of organic laws (Constitution, Art. 115)2. The county, urban and rural areas have their own 
autonomous ruling bodies, which, within their defined geographical boundaries, are empowered to 
enact binding decrees. (see Constitution, Chapter V. Sect. 2-a) 
 
Executive Branch 
The Romanian executive branch has two main components: the Government and the President. The 
Government consists of a Cabinet, which includes the Prime Minister and ministers of the various 
Ministries. The Government issues Decisions and Ordinances (see Constitution, art. 108) and the 
President may issue Presidential decrees (see Constitution, art. 100).  The ministers also issue a large 
array of rules, regulations, and decisions (Ordine si Hotariri).  Additionally, national administrative 
agencies may issue rules and regulations (Ordine). Finally, the Government appoints a Prefect in each 
county and in the City of Bucharest, who is its representative at the local level (Constitution, Art. 123). 
 
Judiciary Branch  
The judicial system is divided into civilian and military courts. The civilian courts, generally, continue 
their pre-1989 structure of being organized at national, county (44 in total), and local levels.  
 
Romanian justice is organized on the principle of double jurisdiction. Therefore, any case decision 
from a first-instance court (judecatorie) is subject to a complete de novo retrial on the facts, the 

                                                 
1  UN Doc. No. C.N.1269.2000. TREATIES-39 [Depositary Notification]. 
2  The 1991 Constitution may be found in English on the Romanian Parliament’s web site at: 

http://www.cdep.ro/pls/dic/site.page?id=371, 6 September 2010.  
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procedure and the law by an appeals court (tribunal).  The tribunale hear appeals (de novo) from the 
judecatorii. Tribunale may also act as a court of first instance for administrative and commercial law 
cases, including bankruptcies and the more important or serious civil and criminal cases.  
 
Under the law, the courts are independent of the executive branch. The constitution vests authority for 
selection and promotion of judges in the Ministry of Justice. Judges are appointed for life by the 
president upon recommendation from a panel of judges and prosecutors selected by parliament.  
 
The Ministry of Justice exercises powers related to administration of the justice system, execution of 
punishments, as well as in connection with the activity of the Public Ministry, based on strict 
application of the laws and in  accordance with the democratic principles of the rule of law, ensuring 
adequate conditions for the entire justice system.  
 
The Romanian Constitution reinstated the Superior Council of the Magistracy, a body of the judicial 
authority with management powers and disciplinary jurisdiction. Its members are elected directly from 
the general assemblies of the magistrates by court levels, their list being forwarded through the 
permanent offices of the Chamber of Deputies and the Senate to the legal commissions with a view to 
hearings in a joint session. Subsequently, the list of candidates is put to the vote in a joint session of 
the two chambers of Parliament. Under art. 131 of the Constitution, the Public Attorney's Office is 
charged with the duty to represent the general interests of society and to defend the legal order, as well 
as the individual rights and freedoms - under the authority of the Minister of Justice. Public Attorney's 
Office discharges its powers through a system of Public Prosecutors.  
 
 
International Treaties 
International treaties on behalf of Romania (state treaties) are concluded by the President and become 
part of national law following ratification by Parliament. The constitutional norm relevant for the 
relation between conventional international law and domestic law is Article 11 of the Romanian 
Constitution. This article set forth the direct applicability of international treaties within the national 
legal order. According to Romanian national law, the constitutional norm explicitly sets forth the 
character of direct effect of international treaties ratified by the Parliament within the internal legal 
order. Of course, for these international treaties to have direct effect in the Romanian law, the 
international requirements pertaining to the self executing character of the treaties should also be 
observed; a treaty is ordinarily considered self executing if it provides adequate rules by which given 
rights may be enjoyed or imposed duties may be enforced. Conversely it is generally not self-
executing when it merely indicates principles without providing rules giving them the force of law. 
Usually the international treaty has the same rank within domestic jurisdiction, which a national law 
should have, if it would have to regulate the same like the international treaty. 
 
 
 
3.  Review of implementation of selected articles 
 
3.1 Article 5: Criminalization of participation in an organized criminal group  
 
 

1. Each State Party shall adopt such legislative and other measures as may be 
necessary to establish as criminal offences, when committed intentionally: 

(a) Either or both of the following as criminal offences distinct from 
those involving the attempt or completion of the criminal activity: 

                     (i) Agreeing with one or more other persons to commit a serious crime for 
a purpose relating directly or indirectly to the obtaining of a financial or other material 
benefit and, where required by domestic law, involving an act undertaken by one of the 
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participants in furtherance of the agreement or involving an organized criminal group; 
                    (ii) Conduct by a person who, with knowledge of either the aim and 
general criminal activity of an organized criminal group or its intention to commit the 
crimes in question, takes an active part in: 

 
                         a. Criminal activities of the organized criminal group; 
                         b. Other activities of the organized criminal group in the knowledge that 
his or her participation will contribute to the achievement of the above-described 
criminal aim; 

(b) Organizing, directing, aiding, abetting, facilitating or counselling the 
commission of serious crime involving an organized criminal group. 

2. The knowledge, intent, aim, purpose or agreement referred to in paragraph 1 
of this article may be inferred from objective factual circumstances. 

3. States Parties whose domestic law requires involvement of an organized 
criminal group for purposes of the offences established in accordance with paragraph 1 
(a) (i) of this article shall ensure that their domestic law covers all serious crimes 
involving organized criminal groups. Such States Parties, as well as States Parties 
whose domestic law requires an act in furtherance of the agreement for purposes of the 
offences established in accordance with paragraph 1 (a) (i) of this article, shall so 
inform the Secretary-General of the United Nations at the time of their signature or of 
deposit of their instrument of ratification, acceptance or approval of or accession to this 
Convention. 

 
 
 
 
a.  Summary of the main requirements 
                                                                                                                       
In accordance with article 5, paragraph 1, States Parties are required to establish the following 
offences as crimes:  
 

a) Either or both of the following: (i) Agreeing with on or more persons to commit a serious 
crime for a financial or other material benefit; (ii) The conduct of a person who, with 
knowledge of the aim and general criminal activity of an organized criminal group or its 
intention to commit the crime, takes an active part in: a. Criminal activities of the organized 
criminal group; or b. Other activities of the organized criminal group in the knowledge that his 
or her participation will contribute to the achievement of the criminal aim; 

b) Organizing , directing, aiding abetting, facilitating or counselling the commission of a crime 
involving an organized criminal group. 

 
Under article 5, paragraph 2, States parties must ensure that knowledge, intent and purpose can be 
establishes through inference from objective factual circumstances. 
 
Paragraph 3 of article 5 provides that States that require the involvement of organized criminal groups 
for the offence of agreeing to commit a serious crime must: a) ensure that domestic law covers all 
serious crimes involving organized criminal groups; and b) inform the Secretary –General of the 
United Nations in that regard. 
 
 
b.  Findings and observations of the review team concerning article 5 
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Romania adopted in 2003 a special law on preventing and countering organized crime, Law no. 39.  
 
The notion of organized criminal group is envisaged at Article 2 (a), Law no. 39/2003, as a structured 
group formed by three or more persons that exists for a period of time and acts in a coordinated 
manner to the purpose of committing one or more grave/serious offences, in order to obtain directly or 
indirectly a financial benefit or another material benefit: 
 

Art. 2. – In the present law, the terms and expressions below have the 
following meaning: 
 
a) organized criminal group- is a structured group, formed of three or 
more persons that exists for a period of time and acts in a coordinated 
manner to the purpose of committing one or more grave offenses, in 
order to obtain directly or indirectly a financial benefit or another 
material benefit. An “organized criminal group” is not the group 
formed occasional to the purpose of immediately committing one or 
more offenses and which has no continuity or definite structure or 
pre-established roles for its members inside the group. 
 
b) serious offense- is that offense which belongs of one of the 
following categories: 
 
1. homicide, second degree murder, first degree murder; 
2. illegal deprivation of freedom, 
3. slavery; 
4. blackmail; 
5. offenses against patrimony, which have brought about particularly 
grave consequences; 
6. offenses regarding the trespassing of regulations regarding 
weapons and ammunition, explosive substances, nuclear substances 
or other radioactive substances; 
7. forgery of money or of other values; 
8. disclosure of economic secret, disloyal competition, trespassing of 
stipulations regarding import or export operations, embezzlement, 
trespassing of provisions regarding the import of toxic waste and 
residual matter; 
9. pandering; 
10. offences regarding gambling; 
11. offenses regarding drug precursors trafficking or; 
12. offenses regarding trafficking in persons and offenses connected to 
trafficking in persons; 
13. smuggling of migrants; 
14. money laundering; 
15. offenses of corruption, offenses assimilated to these, as well as 
offenses directly connected with offenses of corruption; 
16. smuggling of goods; 
17. fraudulent bankruptcy; 
18. offenses committed through digital or communication systems and 
networks; 
19. traffic of human tissues or organs; 
20. any other offense for which the law stipulates the punishment of 
prison whose specific minimum is at least 5 years.  
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The review team found the definition above to be substantially similar to the definition of organized 
criminal group found in Art. 2 of the UNTOC. Participation in an organized criminal group is a stand-
alone offense for which the members may be penalized for the separate offenses as well as their 
involvement in the said group.  
 
With Law No. 39/2003, Romania has substantially implemented Art. 5(a)(ii) and Art. 5(b) of the 
UNTOC.  In Romania there have been decided cases involving participation in an organized criminal 
group including a recent case where approximately 100 persons were indicted.   
 
The review team also found that Romania had implemented Art. 5(a)(ii)(b) of the UNTOC. 
 
However, the review team found the definition of “serious crime” under the Romanian scheme to be 
different than that contained in the Organized Crime Convention. Under the Convention, serious crime 
“shall mean conduct constituting an offence punishable by a maximum deprivation of liberty of at least 
four years or a more serious penalty.” The threshold for the definition of serious crime in Article 2 (b) 
20., Law no. 39/2003, is higher than in Article 2 (b) UNTOC, because it requires that the minimum 
penalty for a crime to be considered a “serious crime” to be at least five years. The effect in the 
context of criminalization of participation in an organized criminal group is that many crimes that fall 
under the definition of serious crimes as contained in the Organized Crime Convention, are not 
covered under the Romanian law. This gap is partially vitiated through the broad list of offences which 
automatically fall under the definition.  
 
The review team therefore suggests that Romania revisit the catch all –treshold penalty approach of 
“serious crime” under their domestic implementing legislation, to ensure its consistency with what was 
foreseen by the Convention.    
 
Regarding Article 2 (c) , Law no. 39/2003, a crime has a transnational character, if it is: 
 

1. committed on the territory of a state, as well as outside its territory; 
2. committed on the territory of a state, but its preparation, its 
planning, its charge or control take place, completely or partly, on the 
territory of another state; 
3. committed on the territory of a state, by an organized criminal 
group that operates criminally in two or more states; 
4. committed on the territory of a state, but its results are produced on 
the territory of another state; 

 
The review team found this definition to substantially implement the definition of offenses which are 
transnational in nature under Art. 3 of the UNTOC 
 
Article 7, para. 1, Law no. 39/2003, criminalizes the initiation or setting up of an organized criminal 
group, or joining or supporting in anyway such a group: 
 

Art. 7. 
(1) The initiation or constitution of an organized criminal 
group, or joining or supporting in any way such a group, shall 
be punished by prison from 5 to 20 years and the interdiction of 
certain rights. 
(2) The punishment for the deeds stipulated in paragraph (1) 
may not be bigger than the sanction provided by the law for the 
most grave offense within the purpose of the organized criminal 
group. 
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(3) If the deeds stipulated in paragraph (1) have been followed 
by a grave offense, the rules pertaining the concurrence of 
several offenses shall be applied.  
 

The broad wording adopted in Article 7(1) of Romanian Law No. 39/2003, above, also serves to 
criminalize complicit activities to organized criminal groups. Article 10 of this law further creates an 
offence for receiving and concealing stolen goods derived through the commission of a serious crime 
and carried out by one or more members of an organized criminal group.   
 
Romania has implemented Article 5(2). Under Article 19 of the Romanian Criminal Code, guilt for a 
criminal act may be established when the offence was carried out with intent or negligence. Romania 
reported that under Romanian doctrine, intent is to be established through objective factual 
circumstances. Courts recognize and employ this doctrine in practice. 

 
Romanian Law No. 656/2002 on the prevention and sanctioning of money laundering provides 
expressly that for the crime of money laundering, "knowledge, intent or purpose required as an 
element of the activities mentioned in paragraphs (1) may be inferred from objective factual 
circumstances".3 
 

 
 
 
As a sidenote, article 9, Law no. 39/2003 foresees lesser punishment and the possibility of remission 
for organizers and members of organized criminal groups who expose the group or otherwise prevent 
the commission of the offence for which the group was formed or otherwise facilitate the criminal 
investigation. 
 
Romania has implemented Article 5(1)(a)(ii) rather than  5(1)(a)(i). This provision, therefore, does not 
apply. 
    
Romania has adopted the measures required in accordance with UNTOC Article 5. 
 
 
 
 
5.2 Article 10: Liability of legal persons 

 

1. Each State Party shall adopt such measures as may be necessary, consistent 
with its legal principles, to establish the liability of legal persons for participation in 
serious crimes involving an organized criminal group and for the offences established 
in accordance with articles 5, 6, 8 and 23 of this Convention. 

2. Subject to the legal principles of the State Party, the liability of legal persons 
may be criminal, civil or administrative. 

3. Such liability shall be without prejudice to the criminal liability of the 
natural persons who have committed the offences. 

4. Each State Party shall, in particular, ensure that legal persons held liable in 
accordance with this article are subject to effective, proportionate and dissuasive 
criminal or non-criminal sanctions, including monetary sanctions. 
 

                                                 
3  Romania Law No. 656/2002, Art. 23(5).  
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a.  Summary of the main requirements 
 
Article 10 of the Organized Crime Convention requires the establishment of liability for legal entities, 
consistent with the State’s legal principles; for the following: 
 

a) Participation in serious crimes involving an organized criminal group; 
b) Offences established in accordance with article 5, 6, 8 and 23 of the Convention; 
c) Protocol offences to the extent States are or are considering becoming parties to the Protocols 

(art.1, para.3, of each Protocol).  
 
For reference, article 5 of the Organized Crime Convention refers to criminalization of participating in 
an organized criminal group, article 6 to criminalization of the laundering of proceeds of crime, article 
8 to criminalization of corruption, and finally article 23 to criminalization of obstruction of justice.  
 
Liability for legal entities may be criminal, civil or administrative (Art. 10 (2)). Under para. 3, the 
liability of legal entities must be established without prejudice to the criminal liability of the natural 
person who committed the offence. The liability of natural persons who perpetrated the acts, therefore, 
is in addition to any corporate liability and must not be affected at all by the latter. Sanctions handed 
down on legal persons must be effective, proportionate and dissuasive (Art. 10 (4)). 
 
 
b.  Findings and observations of the review team concerning article 10 
 
In accordance with article 10 (1) of the Organized Crime Convention, Romania has established in 
2006 the penal liability of legal persons in its legislation as set forth in article 19 of the Romanian 
Criminal Code:  
 

(1) Legal persons, excepting the state, public authorities and public 
institutions which carry out an activity that cannot form the object of 
private sector, are criminally responsible for the crimes committed 
in achieving the aim of their activity, or for the crimes committed in 
the interest or on behalf of that legal person, if the crime was 
committed with the guilty mind requested by the criminal law. 
 
(2) The criminal liability of a legal person shall not exclude the 
criminal liability of the natural person which contributed, in every 
way, in committing the same crime. 

 
 
By interpreting these legal provisions mentioned, it results that for engaging the criminal liability of a 
legal person, two conditions have to be met: 
 

1. the crime was committed by a natural person who has certain factual relations with the legal 
person, being a representative or employee of the latter, 

 
2. the crime was committed in achieving the aim of the activity, on behalf or in the interest of 

that legal person. 
 
 
 
Regarding Article 19, para. 2, Romanian Criminal Code, it is possible, when an individual commits 
crimes on behalf of a legal entity, to prosecute and sanction the legal and natural person. 
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The liability for legal persons is a criminal one and the penalties applicable to the legal person are 
codified in article 53 of the Romanian Criminal Code: 
 

The penalties are main and complementary.  
 
The main penalty is fine from 2.500 RON to 2.000.000 RON. 
 
The complementary penalties are: 
a) dissolving of the legal person; 
b) suspending activity of the legal person for a period of 3 months 

to a year or suspending one of the activity of the legal person, 
related to the offence committed for a period of 3 months to 3 
years; 

c) closing of certain working points of the legal person for a period 
of 3 months to 3 years; 

d) interdiction of the participation to the public purchasing 
procedures for a period of 1 to 3 years; 

e) displaying or disseminating of the conviction decision. 
 
There is no limitation for applying the criminal liability of legal persons, it can be applied for all the 
crimes provided by the Criminal Code and all special laws with criminal provisions, so even more 
than only for organized crime cases.  
 
According to the Civil Code, legal persons may also be held responsible for the illicit acts committed 
by their employees in exercising their tasks.   
 
 
In 2009 there were 23 indictments against legal persons but Romania has not assessed the 
effectiveness of the measures adopted to comply with the provision under review.  
Criminal Sanctions under Article 53 of the Romanian Criminal Code substantially implement the 
effective, proportionate and dissuasive measures prescribed by Article 10 of the UNTOC. As the 
legislation is relatively new, there have been only a few judgments. Hence, the review team was not 
able to review the efficiency of implementation of the provision.  
 
 
Romania has adopted the measures required in accordance with UNTOC Article 10. 
 
 
 
 
5.3 Article 12, para. 1 and 2: Confiscation and seizure 
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1. States Parties shall adopt, to the greatest extent possible within their domestic legal systems, 
such measures as may be necessary to enable confiscation of: 

 
(a) Proceeds of crime derived from offences covered by this Convention or property the value of 
which corresponds to that of such proceeds; 
(b) Property, equipment or other instrumentalities used in or destined for use in offences covered by 
this Convention. 

2. States Parties shall adopt such measures as may be necessary to enable the identification, tracing, 
freezing or seizure of any item referred to in paragraph 1 of this article for the purpose of eventual 
confiscation. 
 

 
 
a. Summary of the main requirements 
 
States parties must, to the greatest extent possible under their domestic system, have the necessary 
legal framework to permit: 

a) The confiscation of proceeds of crime derived from offences covered by the Convention or 
property the value of which corresponds to that of such proceeds (article 12, para.1 (a) ); 

b) The confiscation  of property, equipment or other instrumentalities used in or destined for use 
in offences covered by the Convention (art.12, para.1 (b) ); 

c) The identification, tracing and freezing and. or seizure of the proceeds and instrumentalities of 
crime covered by the Convention, for the purpose of eventual confiscation (article 12, para.2). 

 
 
 
 

b. Findings and observations of the review team concerning article 12, para. 1 and 2  
 
Romania enables in article 118 of the Criminal Code the special confiscation and if the goods that 
must be confiscated are not found, their equivalent in money or the goods acquired in their place shall 
be confiscated. The following objects are subject to special confiscation: 
 

a) the objects resulted from the committing of an offence provided for in 
the criminal law; 

b) the objects that were used, in any way, in the commission of an 
offence, if they are of the offender or if, belonging to the other 
person, that knew the purpose of their use. This measure can not be 
dispose in case of the offences committed through press; 

c) the objects produced, modified or adapted with the purpose of 
committing of an offence, if they were used to its committing and if 
they belong to the offender. When the objects belong to another 
person, the confiscation is disposed if the production, modification 

d) or adaptation has been performed by the owner or by the offender, 
with the owner’s understanding (knowing). 

e) the objects were given in order to determine the commission of an 
offence or for rewarding the perpetrator; 

f) the objects obtained through the committing of the deed provided by 
the criminal law, if they are not restituted to the injured person and 
to the extent to which they do not serve to the injured person’s 
compensation; 
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g) the objects whose possession is prohibited by the law. 
 

In case provided in the para 1 letter b), if the value of the objects subject 
to confiscation is disproportionate confronted by the nature and 
seriousness of the offence, it is disposed the confiscation in part, through 
money equivalent, taking into consideration the consequences of the 
offence and the contribution of the object to its committing. 
In cases provided by para 1 letters b) and c), if the objects can not be 
confiscated, as they not belong to the offender, and the person to whom 
belong did not know the purpose of their use, shall be confiscated their 
equivalent in money. 
If the objects subject to confiscation are not found, shall be confiscated 
money and goods up to their value. 
Also, shall be confiscated, goods and money obtained from the 
exploitation or use of goods subject to confiscation, except the goods 
provided in the para 1, letter b) and c). 
The court may not dispose the confiscation of the good if this is the 
existence means, for every day use or for exercising the offender’s 
profession or of the person upon whom can be apply the measure of 
special confiscation. 

 
The pieces of evidence, if they fall under the provision of art. 118 Criminal Code on the special 
confiscation cannot be returned to the owner, they will be confiscated. The other pieces of evidence 
could be returned to their owner if this return does not impede the purpose of finding the truth. In that 
case, the person is compelled to conserve the object until the end of the trial. 
 
In order to guarantee the confiscation of goods, provisional measures can be taken in accordance with 
the provisions of the Criminal Procedure Code. The seizure procedure, the possibility of complaining 
against the ordered measure and the restitution of assets is provided by articles 163 – 170 of the 
Criminal Procedure Code.  
 
Under the Criminal Procedure Code (article 163), the interim measure of seizure can be ordered by the 
prosecutor or the court to prevent the disposal or disappearance of goods, eventually to repair the 
damange caused by the offence and to guarantee the execution of the criminal fine. 
 
In order to repair the damage, the interim measures can only be ordered against the goods of the 
accused or the defendant and the person bearing civil liability, up to the probable value of the damage. 
To ensure the enforcement of the fine sanction, the seizure is applied only against the goods of the 
accused or the indicted. 
 
When the measure is decided, the prosecutor or the court will identify and evaluate the value of seized 
property, using experts whether this is necessary. Usually, the seized goods remain in the possession 
of the legal owner at that time, who has the obligation not to dispose of them or to sell them. Whether 
it is considered to be a danger to be sold, the mobile goods will be sealed or picked up or a custodian 
will be appointed. 
 
According to the Criminal Procedure Code provisions, the seized assets during the criminal trial shall 
be frozen. The perishable goods, precious metals or stones, the foreign currency, domestic securities, 
art and museum objects, valuable collections, amount of money shall be mandatory taken. Perishable 
goods have to be delivered to commercial institutions where the State is the major shareholder, which 
must accept and valorise them immediately and the other mentioned goods to be deposited to the 
banks or other specialized institutions. If there is any danger of vanishing, the other seized movable 
goods shall be sealed or taken, with the possibility of appointing a custodian. The seized goods are 
deposited until the measure of seizure runs out (articles 165 – 166 of the Criminal Procedure Code). 
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For the real estate seized, the authority that ordered the seizure asks the competent authority (real 
estate register judge) to take a mortgage inscription of all seized real estate, including as annexes 
copies of the writ by which the seizure was ordered and a copy of the official report of the seizure. 
 
The main provisions of the Criminal Procedure Code are the following: 
 

Art. 163 - The insuring measures are taken during the criminal trial by 
the prosecutor or by the court and consist in non-availability by 
instituting an attachment of movables and of real estate, in order to 
confiscate, to repair the damage caused by the offence, as well as in 
order to make sure the fine punishment will be executed. The insuring 
measures in order to repair the damage may be taken with regard to the 
goods of the accused person or defendant and of the person who bears 
the civil responsibility, until the estimated value of the damage is 
reached. The insuring measures taken as guarantee for the fine 
punishment execution are only taken with regard to the goods of the 
accused person or defendant. One may not attach the goods that belong 
to one of the institutions referred to in art. 145 in the Penal code, as well 
as those excepted by the law. The insuring measures for repair of the 
damage may be taken at the request of the civil party or ex officio. The 
enforcement of the insuring measures is obligatory when the victim is a 
person who lacks or has limited exertion ability. 
 
Art. 164 - The insuring measure ordinance is enforced by the criminal 
investigation body which has taken the measure. The closing by which 
the court ordered the insuring measure is enforced by the judicial 
executor. The insuring measures ordered by the prosecutor or by the 
court may also be enforced by the execution bodies of the damaged unit, 
in case this unit is one of those referred to in art. 145 of the Penal code. 
In case the criminal investigation is performed by the prosecutor, the 
latter may order that the insuring measure taken is enforced by the 
secretary of the prosecutor’s office. 
 
Art. 165 - The body that enforces the attachment must identify and 
evaluate the goods in question may, in case of necessity, appeal to 
experts. Perishable goods, objects made of precious metals or stones, 
foreign payment means, domestic value titles, museum and art objects, 
valuable collections, as well as sums of money that are subject to 
attachment, will obligatorily be taken away. Perishable goods are 
delivered to commercial institutions where the State is the major 
shareholder, according to their activity profile, which must accept and 
use them immediately. The precious metals or stones, or the objects 
made of them and foreign payment means are deposited at the nearest 
competent banking institution. Domestic value titles, art or museum 
objects and valuable collections are given for keeping to the specialized 
institutions. The objects stipulated in paragraphs 4 and 5 are delivered 
within 48 hours from taking. If the objects are strictly necessary to the 
criminal investigation, they are delivered afterwards, but not later than 
48 hours from the solution of the case by the prosecutor, after the 
criminal investigation has been completed. The attached objects are kept 
until the suspension of attachment. The sums resulted from the use under 
paragraphs 3 and 7 as well as the sums taken under paragraph 2 are 
acknowledged, according to the case, under the name of the accused 
person or defendant or of the person bearing the civil responsibility, at 
the disposal of the judicial body which ordered the seizure and, to whom 
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the written acknowledgment of receipt of the sum is given, within 
maximum 3 days from the date when the money was taken or the goods 
have been used. If there is the danger of estrangement, the other 
movables attached will be sealed or taken away, and a custodian may be 
appointed. 
 
Art. 166 - The body that enforces the attachment draws up an official 
report on all acts performed under art. 165, including a detailed 
description of the goods attached and specifying their value. The goods 
exempted from investigation under the law, found at the person to whom 
attachment was enforced are also mentioned in the official report. 
Objections of the parties or other interested persons are included as 
well. A copy of the official report is left with the person to whom 
attachment has been enforced, and in his/her absence, to the persons 
he/she lives with, the administrator, the janitor or his replacement, or to 
a neighbour. In case part of or all the goods have been delivered to a 
custodian, a copy of the official report is left with him/her. A copy is 
forwarded to the body that ordered the insuring measure, within 24 
hours from the conclusion of the official report. For the real estate 
attached, the body that ordered the institution of the attachment asks the 
competent body to take a mortgage inscription of all attached real estate, 
including as annexes copies of the writ by which the attachment was 
ordered and a copy of the official report of the attachment. 
 
Art. 167 - The sums owed under any title to the accused person or 
defendant or to the person bearing the civil responsibility by a third 
party or by the injured person, are garnisheed in their hands and within 
the limits stipulated by the law, from the date of receiving the papers by 
which the attachment is instituted. These sums will be acknowledged by 
debtors, according to the case, and put at the disposal of the body that 
ordered the garnishment or of the execution body, within 5 days from the 
settling day, the receipts being delivered to the same body within 24 
hours from this.  
 

Romania stated that it is not possible to freeze or confiscate goods through a civil or administrative 
action and that they do not have the so-called “non-conviction based confiscation”. Romania also does 
not have a so-called asset forfeiture fund, all funds and property confiscated are for the State except in 
case of third-party claims.  
 
In other words, properties, including proceeds of crime, may only be confiscated after criminal 
conviction of the accused. 
 
Article 169 of the Romanian Criminal Procedure Code allows a third party to ask the court for the 
enforcement of his claim over any property seized and the return of the said property.  The court may 
then rule the return of the property if this does not impede the revelation of the truth and the just 
settlement of the case, imposing upon the person to whom they are returned the obligation to keep 
them until the decision is declared final.  
 
The provisional measures (also known as insuring measures) have no time limit and are made ex-parte 
without the knowledge of the accused.  Such insuring measures may be ordered by the prosecutor or 
the court (with finality) and are mandatory in some cases (e.g., money laundering, organized crimes, 
drug trafficking, human trafficking, etc.). 
 
Romania has an administrative type of Financial Intellingence Unit (FIU) which assists Romanian 
Law Enforcement Agencies in identifying and tracing proceeds of crime. Romania’s bank secrecy 
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laws cannot be invoked against the FIU, the prosecutor once the criminal investigation has started, or 
against the court. 
 
Romania has adopted the measures required in accordance with UNTOC Article 12, paragraphs 1 and 
2. 
 
 
 
5.4 Article 16, para. 1,3,4,5 and 10: Extradition 
 

  Paragraph 1. This article shall apply to the offences covered by this 
Convention or in cases where an offence referred to in article 3, paragraph 1 (a) 
or (b), involves an organized criminal group and the person who is the subject 
of the request for extradition is located in the territory of the requested State 
Party, provided that the offence for which extradition is sought is punishable 
under the domestic law of both the requesting State Party and the requested 
State Party. 

Paragraph 3. Each of the offences to which this article applies shall be 
deemed to be included as an extraditable offence in any extradition treaty 
existing between States Parties. States Parties undertake to include such 
offences as extraditable offences in every extradition treaty to be concluded 
between them. 

Paragraph 4. If a State Party that makes extradition conditional on the 
existence of a treaty receives a request for extradition from another State Party 
with which it has no extradition treaty, it may consider this Convention the 
legal basis for extradition in respect of any offence to which this article applies. 

Paragraph 5. States Parties that make extradition conditional on the 
existence of a treaty shall: 

(a) At the time of deposit of their instrument of ratification, acceptance, 
approval of or accession to this Convention, inform the Secretary-General of the 
United Nations whether they will take this Convention as the legal basis for 
cooperation on extradition with other States Parties to this Convention; and 

(b) If they do not take this Convention as the legal basis for cooperation on 
extradition, seek, where appropriate, to conclude treaties on extradition with other 
States Parties to this Convention in order to implement this article. 

Paragraph 10. A State Party in whose territory an alleged offender is 
found, if it does not extradite such person in respect of an offence to which this 
article applies solely on the ground that he or she is one of its nationals, shall, at 
the request of the State Party seeking extradition, be obliged to submit the case 
without undue delay to its competent authorities for the purpose of prosecution. 
Those authorities shall take their decision and conduct their proceedings in the 
same manner as in the case of any other offence of a grave nature under the 
domestic law of that State Party. The States Parties concerned shall cooperate 
with each other, in particular on procedural and evidentiary aspects, to ensure 
the efficiency of such prosecution. 

 
 
a. Summary of the main requirements 
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Article 16, paragraph 1, establishes the scope of the obligation to provide extradition. Extradition is 
to be provided with respect to the offences covered by the Convention or in cases where an offence 
referred to in article 3, paragraph 1 (a) or (b), involves an organized criminal group and the person 
who is the subject of the request for extradition is located in the territory of the requested State party, 
provided that the offence for which extradition is sought is punishable under the domestic law of both 
the requesting State party and the requested State party. While this articulation appears complex, it 
consist of several key components that can be readily differentiated.  
 
For reference, article 3.1 of the Organized Crime Convention set forth that the Convention shall apply, 
except as otherwise stated herein, to the prevention, investigation and prosecution of: a) The offences 
established in accordance with articles 5,6,8 and 23 of the Convention; and b) Serious crime as defined 
in article 2 of the Convention; where the offence is Transnational in nature and involves an organized 
criminal group.  
 
Article 16, paragraph 3, obliges States parties to consider the offences described in paragraph 1 as 
automatically included in all extradition treaties existing between them. In addition, the parties shall 
undertake to include them in all future extradition treaties between them.  
 
Article 16, paragraph 4 sets forth that if a State Party makes extradition conditional on the existence 
of a treaty receives a request for extradition from another State Party with which it has no extradition 
treaty, it may consider this Convention the legal basis for extradition in respect of any offence to 
which this article applies. 
 
According to article 16, paragraph 5 States that make extradition conditional on the existence of a 
treaty shall: a) inform the Secretary-General of the United Nations whether they will take this 
Convention as the legal basis for cooperation on extradition with other States Parties to the 
Convention; and  b) if they do not take this Convention as the legal basis for cooperation on 
extradition, seek, where appropriate, to conclude treaties on extradition with other States Parties to this 
Convention in order to implement this article.  
 
Finally, article 16, paragraph 10 foresees that a State Party in whose territory an alleged offender is 
found, if it does not extradite such person in respect of an offence to which this article applies solely 
on the ground that he or she is one of its nationals, shall, at the request of the State Party seeking 
extradition, be obliged to submit the case without undue delay to its competent authorities for the 
purpose of prosecution. Those authorities shall take their decision and conduct their proceedings in the 
same manner as in the case of any other offence of a grave nature under the domestic law of that State 
Party. The States Parties concerned shall cooperate with each other, in particular on procedural and 
evidentiary aspects, to ensure the efficiency of such prosecution.  
 
 
b. Findings and observations of the review team concerning article 16, para. 1, 3, 4, 5, 10 
 
International judicial cooperation in criminal matters is regulated by the law no.302/2004. Since the 
offences that are covered by this Convention are serious offences, the conditions stipulated in the 
internal law with regard to the extraditable offences are in general allowing the extradition under 
UNTOC. Article 28 of the law no.302/2004 referring to the seriousness of the penalty imposed states 
the following: 
 

Extradition shall be granted by Romania, in view of criminal prosecution 
or trial, for acts the commission of which entails, according to the 
legislation of the Requesting State and to Romanian law, a custodial 
penalty of at least one year, and in view of serving a penalty, only if it is 
at least 4 months long. 
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So the Romanian law establishes the punishability criteria for determining the extraditable offences, 
therefore establishing a threshold for such offences. As regards the bilateral treaties concluded 
between Romania and other parties to the UNTOC, they are based mostly on this rule. As regards 
older bilateral treaties, that still make use of the list of offences, it has to be said that they do in general 
include such serious offences as those stipulated by the Convention. 
 
Romania can also use, in accordance with its legislation, UNTOC as a legal basis for extradition in 
relation with other countries in case the other country, whether requesting or requested, is also party to 
the Convention and the conditions for extradition are fulfilled. In this case, the provisions of the Law 
302/2004 will be applied in conjunction with the provisions of UNTOC which is based on the 
constitutional provisions.  
 
In a recent case regarding trafficking in persons where no bilateral treaty existed, UNTOC and one of 
its additional protocols were used as the legal bases for an extradition request. It was explained that 
while Romanian law provides that extradition may be carried out through reciprocity in the absence of 
a treaty, UNTOC was a more attractive choice as it makes the process quicker and simpler. 
 
Romanian legislation does not make extradition conditional on the existence of a treaty, extradition 
can be granted also based on international courtesy and reciprocity. Law 302/2004 regulates: 
 

(1) In the absence of an international convention, judicial co-operation 
can take place by virtue of international courtesy, upon request sent 
through diplomatic channels by the Requesting State and with a written 
assurance of reciprocity from the competent authority in that State. 
 
(2) In the case provided in the previous paragraph, the present law is the 
common law in the matter for the Romanian judicial authorities. 
 
(3) The absence of reciprocity does not prevent the execution of a request 
for international judicial co-operation in criminal matters, if it: 

1) proves to be necessary because of the nature of the act or of the 
need to fight against certain serious forms of crime; 
2) may contribute to an improvement of the defendant or convict’s 
status or to his social reinsertion; 

may serve to clarify the judicial status of a Romanian citizen. 
 
If Romania does not extradite on the basis that an alleged offender is one of its nationals, article 25 
from the law 302/2004 applies: 
 

(1) A refusal to extradite an own citizen or a political refugee obliges 
Romania, upon request from the Requesting State, to submit the cause to 
its competent judicial authorities, in order for the criminal prosecution 
and trial to take place, if the case so requires. For this purpose, the 
Requesting State should send to the Ministry of Justice in Romania, free 
of charge, the files, information and articles that regard the offence. The 
Requesting State shall be informed of the results of its request. 
 
(2) Should Romania opt for the solution of refusing to extradite a foreign 
citizen who was accused or convicted in another State for one of the 
offences in Art. 85 para. (1) or for any other offence for which the law of 
the Requesting State provides the penalty of imprisonment with a special 
maximum of at least 5 years, the examination of its own competence and 
the exercise, if necessary, of criminal action shall take place ex officio, 
without exception and without delay. The Romanian authorities shall 



  

 18

decide according to the same conditions as those for any serious offence 
provided and punished by the Romanian law. 
 

Romania would in practice extradite its nationals only if the requesting State were a member of the 
European Union or if the person requested either resided in the requesting State or held citizenship of 
the requesting State.The first hypothesis refers to the application at EU level of the European Arrest 
Warrant, an institution where nationality is not promoted as a mandatory ground of refusal anymore. 
Romania further specified that as regards the other two hypothesis such extradition would usually be a 
conditional surrender and that, following the proceedings for which extradition was sought, the 
requested person would be returned to Romania to serve the sentence imposed. According to art. 24(3) 
of law 302/2004,  
 
Extradition of nationals may also take place if so permitted under a bilateral treaty and on the basis of 
reciprocity (typically with a common law country that allows the extradition of it nationals).  
 
 
 
The extradition process in Romania: Pursuant to the Romanian Constitution, its procedure on extradition is 
mainly judicial. The Central authority does an initial verification to ensure that all the necessary conditions and 
procedures have been satisfied, and then passes the request to the courts for a final decision. These cases are not 
decided on their merits; only procedure and formal conditions are considered. Romania noted that its domestic 
law 302/2004 on international cooperation in criminal matters has sought to simplify procedure and speed up the 
extradition process. Romania also noted its preference for expedited means of communication and direct 
transmission, bypassing diplomatic channels, if the international instrument so allows, in carrying out matters of 
extradition.  
 
 
 
Romania has adopted the measures required in accordance with UNTOC Article 16, paragraphs 1, 3, 
4, 5 and 10 
. 
 
 
5.5 Article 18, paragraphs 9 and 13: Mutual legal assistance 
  
 

Paragraph 9. States Parties may decline to render mutual legal assistance pursuant to this article on 
the ground of absence of dual criminality. However, the requested State Party may, when it deems 
appropriate, provide assistance, to the extent it decides at its discretion, irrespective of whether the 
conduct would constitute an offence under the domestic law of the requested State Party. 

Paragraph 13. Each State Party shall designate a central authority that shall have the responsibility 
and power to receive requests for mutual legal assistance and either to execute them or to transmit them 
to the competent authorities for execution. Where a State Party has a special region or territory with a 
separate system of mutual legal assistance, it may designate a distinct central authority that shall have 
the same function for that region or territory. Central authorities shall ensure the speedy and proper 
execution or transmission of the requests received. Where the central authority transmits the request to 
a competent authority for execution, it shall encourage the speedy and proper execution of the request 
by the competent authority. The Secretary-General of the United Nations shall be notified of the central 
authority designated for this purpose at the time each State Party deposits its instrument of ratification, 
acceptance or approval of or accession to this Convention. Requests for mutual legal assistance and any 
communication related thereto shall be transmitted to the central authorities designated by the States 
Parties. This requirement shall be without prejudice to the right of a State Party to require that such 
requests and communications be addressed to it through diplomatic channels and, in urgent 
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circumstances, where the States Parties agree, through the International Criminal Police Organization, 
if possible. 

 
 
a. Summary of the main requirements 
 
According to article 18, paragraph 9 of the Organized Crime Convention has the faculty to refuse 
mutual legal assistance arguing the absence of dual criminality. Nonetheless, the requested State Party  
may, when it deems appropriate, provide assistance, to the extent it decides at its discretion, 
irrespective of whether the conduct would constitute an offence under the domestic law of the 
requested State Party. Furthermore, in accordance with article 18 , paragraph 13, the State Party shall 
designate a central authority that shall have the responsibility and power to receive request for mutual 
legal assistance and either to execute them or to transmit them to the competent authorities for 
execution. 
 
 
b. Findings and observations of the review team concerning article 18, paragraphs 9, 13 
 
Paragraph 9: 
 
There is no general provision in law no. 302/2004 which establishes among the grounds of refusal of 
mutual legal assistance (MLA) the lack of dual criminality. Article 163 of law no. 302/2004 which 
deals with searches, seizures of properties and documents and sequestration (freezing) mentions that 
this type of cooperation is allowed only with regard to extraditable offences. In this case, dual 
criminality must be analyzed from the perspective of article 26 of Law. 302/2004: 
 

ARTICLE 163 
Searches, seizure of property and documents and freezing 
 
(1) Letters rogatory for search or seizure of property and documents and 
sequestration shall be subject to the following conditions: 

a) that the offence motivating the letters rogatory is an extraditable 
offence where Romania is the requested State; 
b) that execution of the letters rogatory is consistent with the law 
Romania. 

(2) The conditions in para. (1) may entail application of the rule of 
reciprocity. 

 
ARTICLE 26 
Dual criminality 
 
(1) Extradition may be allowed only if the act of which the person the 
extradition of whom is being requested has been accused or for which he 
has been convicted is provided as an offence both in the law of the 
Requesting State and in the Romanian law. 
 
(2) By derogation from para.(1), extradition may be granted even if the 
act concerned is not provided in the Romanian law, if for this act the 
prerequisite of double incrimination is excluded by an international 
convention to which Romania is a party. 
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(3) The differences between the legal classification and the name given to 
the same offence by the laws of the two States are irrelevant, if an 
international convention or, in its absence, a declaration of reciprocity 
does not provide otherwise.    
 

Romania explained that the condition of dual criminality under Article 26 of Law 302/2004 is required 
for rendering MLA under Article 163 of Law No. 302/2004. Romania stated further that Law No. 
302/2004 refers to international judicial cooperation and does not impede other forms of law 
enforcement cooperation (e.g., Memoranda of Understanding, providing information as leads for 
investigation, etc.)   
 
As stated above, the only Romanian provision on MLA matters that refers to dual criminality is 
Article 163 of Law 302/2004. This Article establishes that cooperation in searches, seizures of 
properties and documents, and freezing may only be carried out in relation to extraditable offences, as 
defined in Article 26 of Law 302/2004, which imports a requirement of dual criminality. It was 
explained that all other provisions relating to MLA are silent on dual criminality, which had allowed 
the requirement to be interpreted al contrario: that dual criminality is not required. In practice, 
Romania reported that MLA has never been denied because of lacking dual criminality, even when the 
action sought is based on Article 163 of Law 302/2004. 

 
 
Paragraph 13. 
 
According to Law no. 302/2004, art. 13 the central authorities which deal with mutual legal assistance 
requests are the Ministry of Justice if the requests are formulated during trial or execution of the 
punishment stage; or the Prosecutor's Office attached to the High Court of Cassation and Justice, if the 
requests are formulated during the investigation and prosecution phase:  
 

ARTICLE 13 
The Romanian Central Authorities 
Requests for international judicial assistance in criminal matters shall be 
sent through the following central authorities: 
 
a) The Ministry of Justice, if they concern extradition and the transfer 

of sentenced persons or if they refer to the activity of judgement or 
to the stage of enforcement of criminal judgements; 

 
b) The Public Prosecutor's Office attached to the High Court of 

Cassation and Justice, if they refer to activities from the stage of 
investigation and criminal prosecution; 

 
c) The Ministry of Administration and the Interior, if they refer to the 

criminal record. 
 
This was informed to the UN Secretary General and is published in the official UNODC website.4  As 
in extradition, Romania noted its preference for expedited means of communication and direct 
transmission, bypassing diplomatic channels, if the international instrument so allows, in carrying out 
requests for mutual legal assistance.  
 
 
 

                                                 
4  See: http://www.unodc.org/compauth/searchResults.jsp?search=Romania 
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Romania has adopted the measures required in accordance with UNTOC Article 18, paragraphs 9 and 
13 
 
6. Overall findings of the review team concerning the implementation of the relevant Convention 
articles by Romania   
 
 
 
Article 5: Romania has adopted the measures required in accordance with UNTOC Article 5. 
 
Article 10: Romania has adopted the measures required in accordance with UNTOC Article 10. 
 
Article 12, paragraphs 1 and 2: Romania has adopted the measures required in accordance with the 
relevant paragraphs of UNTOC Article 12. 
 
Article 16, paragraphs 1, 3, 4, 5 and 10 : Romania has adopted the measures required in accordance 
with the relevant paragraphs of UNTOC Article 16. 
 
Article 18, paragraphs 9 and 13: Romania has adopted the measures required in accordance with the 
relevant paragraphs of UNTOC Article 18. 
 
 
 
 

7. Possible recommendations on the basis of the findings of the review process in … 
 
The following recommendation is made: 
 
 
Tthe review team recommends that Romania revisit its definition of “serious crime”as contained in 
Romanian Law no. 39/2003, Article 2 (b) 20, implementing criminalization of participation in an 
organized crime group, art. 5 of the Organized Crime Convention. The review team found the 
threshold for a crime to be considered a “serious crime” under the Romanian law to be higher than the 
threshold prescribed by the Convention and therefore, the definition was more limited. This gap was 
vitiated by the broad list of offences which automatically fall under the definition.  
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