IV. Torture and other cruel,
inhuman or degrading treatment
or punishment

15. Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment*

Article 1

1. For the purpose of this Declaration, torture means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted by or at
the instigation of a public official on a person for such purposes as obtaining
from him or a third person information or confession, punishing him for an act
he has committed or is suspected of having committed, or intimidating him or
other persons. It does not include pain or suffering arising only from, inherent
in or incidental to, lawful sanctions to the extent consistent with the Standard
Minimum Rules for the Treatment of Prisoners.!

2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment.

Article 2

Any act of torture or other cruel, inhuman or degrading treatment or punish-
ment is an offence to human dignity and shall be condemned as a denial of the
purposes of the Charter of the United Nations and as a violation of the human
rights and fundamental freedoms proclaimed in the Universal Declaration of
Human Rights.

*General Assembly resolution 3452 (XXX), annex.

'First United Nations Congress on the Prevention of Crime and the Treatment of Offenders: report
by the Secretariat (United Nations publication, Sales No. 1956.1V.4), annex L.A.

137



138 Compendium of United Nations standards and norms in crime prevention and criminal justice

Article 3

No State may permit or tolerate torture or other cruel, inhuman or degrad-
ing treatment or punishment. Exceptional circumstances such as a state of war
or a threat of war, internal political instability or any other public emergency
may not be invoked as a justification of torture or other cruel, inhuman or
degrading treatment or punishment.

Article 4

Each State shall, in accordance with the provisions of this Declaration, take
effective measures to prevent torture and other cruel, inhuman or degrading
treatment or punishment from being practised within its jurisdiction.

Article 5

The training of law enforcement personnel and of other public officials
who may be responsible for persons deprived of their liberty shall ensure that
full account is taken of the prohibition against torture and other cruel, inhuman
or degrading treatment or punishment. This prohibition shall also, where appro-
priate, be included in such general rules or instructions as are issued in regard
to the duties and functions of anyone who may be involved in the custody or
treatment of such persons.

Article 6

Each State shall keep under systematic review interrogation methods and
practices as well as arrangements for the custody and treatment of persons
deprived of their liberty in its territory, with a view to preventing any cases of
torture or other cruel, inhuman or degrading treatment or punishment.

Article 7

Each State shall ensure that all acts of torture as defined in article 1 are
offences under its criminal law. The same shall apply in regard to acts which
constitute participation in, complicity in, incitement to or an attempt to commit
torture.
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Article 8

Any person who alleges that he has been subjected to torture or other cruel,
inhuman or degrading treatment or punishment by or at the instigation of a
public official shall have the right to complain to, and to have his case
impartially examined by, the competent authorities of the State concerned.

Article 9

Wherever there is reasonable ground to believe that an act of torture as
defined in article 1 has been committed, the competent authorities of the State
concerned shall promptly proceed to an impartial investigation even if there has
been no formal complaint.

Article 10

If an investigation under article 8 or article 9 establishes that an act of
torture as defined in article 1 appears to have been committed, criminal pro-
ceedings shall be instituted against the alleged offender or offenders in
accordance with national law. If an allegation of other forms of cruel, inhuman
or degrading treatment or punishment is considered to be well founded, the
alleged offender or offenders shall be subject to criminal, disciplinary or other
appropriate proceedings.

Article 11

Where it is proved that an act of torture or other cruel, inhuman or degrad-
ing treatment or punishment has been committed by or at the instigation of a
public official, the victim shall be afforded redress and compensation in accor-
dance with national law.

Article 12

Any statement which is established to have been made as a result of
torture or other cruel, inhuman or degrading treatment or punishment may not
be invoked as evidence against the person concerned or against any other per-
son in any proceedings.
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16. Principles of Medical Ethics relevant to the role of
health personnel, particularly physicians, in the protection
of prisoners and detainees against torture and other
cruel, inhuman or degrading treatment or punishment*

Principle 1

Health personnel, particularly physicians, charged with the medical care of
prisoners and detainees have a duty to provide them with protection of their
physical and mental health and treatment of disease of the same quality and
standard as is afforded to those who are not imprisoned or detained.

Principle 2

It is a gross contravention of medical ethics, as well as an offence under
applicable international instruments, for health personnel, particularly physi-
cians, to engage, actively or passively, in acts which constitute participation in,
complicity in, incitement to or attempts to commit torture or other cruel, inhu-
man or degrading treatment or punishment.’

Principle 3

It is a contravention of medical ethics for health personnel, particularly
physicians, to be involved in any professional relationship with prisoners or
detainees the purpose of which is not solely to evaluate, protect or improve
their physical and mental health.

*General Assembly resolution 37/194, annex.

!See the Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (resolution 3452 (XXX), annex), article 1 of
which states:

“1. For the purpose of this Declaration, torture means any act by which severe pain or suffering,

whether physical or mental, is intentionally inflicted by or at the instigation of a public official

on a person for such purposes as obtaining from him or a third person information or confession,
punishing him for an act he has committed or is suspected of having committed, or intimidating
him or other persons. It does not include pain or suffering arising only from, inherent in or
incidental to, lawful sanctions to the extent consistent with the Standard Minimum Rules for the

Treatment of Prisoners.

“2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or degrading

treatment or punishment.”

Article 7 of the Declaration states:

“Each State shall ensure that all acts of torture as defined in article 1 are offences under its crimi-
nal law. The same shall apply in regard to acts which constitute participation in, complicity in,
incitement to or an attempt to commit torture.”
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Principle 4

It is a contravention of medical ethics for health personnel, particularly
physicians:

(a) To apply their knowledge and skills in order to assist in the interro-
gation of prisoners and detainees in a manner that may adversely affect the
physical or mental health or condition of such prisoners or detainees and which
is not in accordance with the relevant international instruments;?

(b) To certify, or to participate in the certification of, the fitness of
prisoners or detainees for any form of treatment or punishment that may
adversely affect their physical or mental health and which is not in accordance
with the relevant international instruments, or to participate in any way in the
infliction of any such treatment or punishment which is not in accordance with
the relevant international instruments.

Principle 5

It is a contravention of medical ethics for health personnel, particularly
physicians, to participate in any procedure for restraining a prisoner or detainee
unless such a procedure is determined in accordance with purely medical
criteria as being necessary for the protection of the physical or mental health
or the safety of the prisoner or detainee himself, of his fellow prisoners
or detainees, or of his guardians, and it presents no hazard to his physical or
mental health.

Principle 6

There may be no derogation from the foregoing principles on any ground
whatsoever, including public emergency.

“Particularly the Universal Declaration of Human Rights (resolution 217 A (III)), the International
Covenants on Human Rights (resolution 2200 A (XXI), annex), the Declaration on the Protection of All
Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (resolution 3452 (XXX), annex) and the Standard Minimum Rules for the Treatment of
Prisoners (First United Nations Congress on the Prevention of Crime and the Treatment of Offenders:
report by the Secretariat (United Nations publication, Sales No. 1956.1V.4), annex L.A).
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17. Principles on the Effective Investigation and Documentation
of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment*

1. The purposes of effective investigation and documentation of torture and
other cruel, inhuman or degrading treatment or punishment (hereinafter “torture
or other ill-treatment”) include the following:

(a) Clarification of the facts and establishment and acknowledgement of
individual and State responsibility for victims and their families;

(b) Identification of measures needed to prevent recurrence;

(c) Facilitation of prosecution and/or, as appropriate, disciplinary sanc-
tions for those indicated by the investigation as being responsible and demon-
stration of the need for full reparation and redress from the State, including fair
and adequate financial compensation and provision of the means for medical
care and rehabilitation.

2. States shall ensure that complaints and reports of torture or ill-treatment are
promptly and effectively investigated. Even in the absence of an express
complaint, an investigation shall be undertaken if there are other indications that
torture or ill-treatment might have occurred. The investigators, who shall be
independent of the suspected perpetrators and the agency they serve, shall be
competent and impartial. They shall have access to, or be empowered to
commission investigations by, impartial medical or other experts. The methods
used to carry out such investigations shall meet the highest professional
standards and the findings shall be made public.

3. (a) The investigative authority shall have the power and obligation to
obtain all the information necessary to the inquiry.! The persons conducting the
investigation shall have at their disposal all the necessary budgetary and tech-
nical resources for effective investigation. They shall also have the authority to
oblige all those acting in an official capacity allegedly involved in torture or
ill-treatment to appear and testify. The same shall apply to any witness. To
this end, the investigative authority shall be entitled to issue summonses to
witnesses, including any officials allegedly involved, and to demand the
production of evidence.

(b) Alleged victims of torture or ill-treatment, witnesses, those conduct-
ing the investigation and their families shall be protected from violence, threats

*General Assembly resolution 55/89, annex.

"Under certain circumstances, professional ethics may require information to be kept confidential.
These requirements should be respected.
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of violence or any other form of intimidation that may arise pursuant to the
investigation. Those potentially implicated in torture or ill-treatment shall be
removed from any position of control or power, whether direct or indirect, over
complainants, witnesses and their families, as well as those conducting the
investigation.

4. Alleged victims of torture or ill-treatment and their legal representatives shall
be informed of, and have access to, any hearing, as well as to all information
relevant to the investigation, and shall be entitled to present other evidence.

5. (a) In cases in which the established investigative procedures are inade-
quate because of insufficient expertise or suspected bias, or because of the appar-
ent existence of a pattern of abuse or for other substantial reasons, States shall
ensure that investigations are undertaken through an independent commission
of inquiry or similar procedure. Members of such a commission shall be
chosen for their recognized impartiality, competence and independence as indi-
viduals. In particular, they shall be independent of any suspected perpetrators
and the institutions or agencies they may serve. The commission shall have the
authority to obtain all information necessary to the inquiry and shall conduct
the inquiry as provided for under these Principles.'

(b) A written report, made within a reasonable time, shall include the
scope of the inquiry, procedures and methods used to evaluate evidence as well
as conclusions and recommendations based on findings of fact and on appli-
cable law. Upon completion, the report shall be made public. It shall also
describe in detail specific events that were found to have occurred and the evi-
dence upon which such findings were based and list the names of witnesses
who testified, with the exception of those whose identities have been withheld
for their own protection. The State shall, within a reasonable period of time,
reply to the report of the investigation and, as appropriate, indicate steps to be
taken in response.

6. (a) Medical experts involved in the investigation of torture or ill-treatment
shall behave at all times in conformity with the highest ethical standards and,
in particular, shall obtain informed consent before any examination is under-
taken. The examination must conform to established standards of medical
practice. In particular, examinations shall be conducted in private under the
control of the medical expert and outside the presence of security agents and
other government officials.

(b) The medical expert shall promptly prepare an accurate written report,
which shall include at least the following:

(i) Circumstances of the interview: name of the subject and name
and affiliation of those present at the examination; exact time
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(ii)

(iii)

(iv)

)

and date; location, nature and address of the institution (includ-
ing, where appropriate, the room) where the examination is
being conducted (e.g., detention centre, clinic or house); cir-
cumstances of the subject at the time of the examination (e.g.,
nature of any restraints on arrival or during the examination,
presence of security forces during the examination, demeanour
of those accompanying the prisoner or threatening statements
to the examiner); and any other relevant factors;

History: detailed record of the subject’s story as given during
the interview, including alleged methods of torture or ill-treat-
ment, times when torture or ill-treatment is alleged to have
occurred and all complaints of physical and psychological
symptoms;

Physical and psychological examination: record of all physical
and psychological findings on clinical examination, including
appropriate diagnostic tests and, where possible, colour photo-
graphs of all injuries;

Opinion: interpretation as to the probable relationship of the
physical and psychological findings to possible torture or ill-
treatment. A recommendation for any necessary medical and
psychological treatment and/or further examination shall be
given;

Authorship: the report shall clearly identify those carrying out
the examination and shall be signed.

(c) The report shall be confidential and communicated to the subject or
his or her nominated representative. The views of the subject and his or her
representative about the examination process shall be solicited and recorded in
the report. It shall also be provided in writing, where appropriate, to the author-
ity responsible for investigating the allegation of torture or ill-treatment. It is
the responsibility of the State to ensure that it is delivered securely to these per-
sons. The report shall not be made available to any other person, except with
the consent of the subject or on the authorization of a court empowered to
enforce such a transfer.



