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Figure 174
Recipients of unofficial payments by court users (Delta state)
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Figure 175
Recipients of unofficial payments by court users (Lagos state)
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The reasons for making unofficial payments differed among the three states.
Respondents had mostly paid for the servicing of the court process and bail. In
Delta state, 51 per cent of the respondents had paid a bribe in order to speed up the
servicing of the court process, followed by 45 per cent in Lagos and 12 per cent in
Borno states. In both Borno and Lagos states, many respondents indicated that they
had had to pay for bail, 21 per cent and 25 per cent respectively, while in Delta
state, this seemed much less common. Speeding up the procedure was given as the
major reason for unofficial payments by about 12 per cent of the respondents in
Delta and Lagos states. In Lagos state, 17 per cent of the respondents admitted to



having paid for a favourable judgement, while in Delta state, only 8.4 per cent and
in Borno state only 3.3 per cent had paid bribes for this purpose.

In order to explore further the extent and location of corruption in the courts, the
survey attempted to establish who usually initiated the process of bribery and how it
was done. In most cases, it was found that the request for an unofficial payment was
explicit and was initiated by the public official. In Borno state, for instance, 81 per
cent of the respondents were explicitly asked for a bribe, while in Delta and Lagos
states the requests were more subtle, with 50 per cent of the respondents having
been asked for a bribe either through gesture or an implicit demand by means of a
delay, unjustified refusal of bail or a general reluctance to carry out a requested
service (see figure 176).

Figure 176

Question to court users: What indication did you receive that you were

expected to make an unofficial payment?
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The court users were also asked to what degree they had been satisfied with the
services provided in return for the bribe. Court users in Borno state seemed to be
more satisfied, followed by those in Delta state and, to a lesser extent, Lagos state

(see figure 177).
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Figure 177
Question to court users: Were you satisfied with the service you received?
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Court users were further asked whether they had received any indication that they
were expected to pay a bribe in order for the police to initiate investigations. An
average of 70 per cent of the respondents across the three states claimed to have
received indications that they needed to bribe the police, with the police in Delta
state being rated as the most corrupt, followed by the police in Lagos and then
Borno states (see figure 178).

Figure 178
Question to court users: Did you receive any indication that your household
was expected to make an unofficial payment to police for the investigation?
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However, regardless of the high prevalence of corruption in the justice system, court
users did not believe that corruption was the most dominant obstacle to justice



delivery. The complexity and the length of the justice delivery process were rated as

even bigger problems (see figure 179).

Figure 179

Question to court users: What were the three most significant obstacles to using

the courts (multiple choice)
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Business people

The perceptions of business people regarding the level of transparency and
accountability of the courts were more pessimistic than those of court users. Only
10-20 per cent believed that the courts were always or usually transparent, while 50
per cent of respondents in Lagos state, 45 per cent in Delta state and 25 per cent in
Borno state believed the justice system to be never or seldom transparent and

incorruptible (see figure 180).
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Figure 180
Question to business people: Do you believe your country’s justice system to be
uncorrupt and transparent?
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When business people were asked about their concrete experience with corruption in
the courts, it emerged that 43.5 per cent of respondents in Lagos state had received
an indication to pay a bribe in order to get a favourable decision, followed by 34 per
cent of those in Delta state and 11 per cent of those in Borno state (see figure 181).

Figure 181
Question to business people: In your most recent case, did you receive any
indication that payment of a bribe would result in a favourable decision?
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Regardless of the above, only 35 per cent of the respondents in Lagos state rated
corruption in the courts as one of the most important obstacles to access to justice,



while in Borno and Delta states, the percentages were higher, at 58 per cent and 50
per cent, respectively (see figure 182).

Figure 182
Question to prisoners: Is corruption one of the most important problems of the
justice system?
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Prisoners awaiting trial

The survey explored the experience of prisoners awaiting trial with regard to
corruption in the justice system. When asked whether they had made any unofficial
payment in connection with their case, most of the prisoners denied that they had
done so. In Borno state, 80 per cent had made no payments beside their lawyers’
fees. In Delta state, 75 per cent had only made payments to their lawyers, while in
Lagos state the percentage dropped to 50 per cent (see figure 183).

Figure 183
Question to prisoners: Have you or anyone else on your behalf made any
payment to anyone other than your lawyer in connection with your case?
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Since prisoners are in a particularly vulnerable position, which hinders them from
talking openly about corruption in the justice system, they were also asked whether
they had knowledge of any of their peers having been asked to pay a bribe (see
figure 184). The results corresponded closely to those from the prior question,
suggesting the reliability of their answers.

Figure 184

Question to prisoners: Do you know of any other person on remand who has
made any payment in connection with their case to persons other than their
lawyer?
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Moreover, those prisoners who had admitted to having paid a bribe were asked to
whom they had made such a payment. It emerged that, in the majority of cases,
bribes were paid to the police. All other professional categories within the criminal
justice system were far less likely to demand a bribe or extort money from prisoners
(see figure 185).

146



Figure 185

Question to prisoners: If you or anyone else on your behalf has made any
payment to anyone in connection with your case other than your lawyer, to
whom was the payment made?
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In the majority of cases, bribes were paid in order to achieve, facilitate or speed up
the granting of bail or to be released. However, about 15 per cent also claimed that
they did not even know for what purpose they had paid the bribe (see figure 186).

Figure 186
Question to prisoners: What service was the payment for?
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Prisoners awaiting trial were also asked to indicate who had suggested making an
unofficial payment. In the absolute majority of the cases, it had been a police
prosecutor, but family members or friends had also suggested that it was necessary
to make an unofficial payment (see figure 187).
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Figure 187
Question to prisoners: Who suggested that a payment should be made?
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However, in only very few cases did the recipient of the bribe actually deliver the

promised service (see figures 188 and 189).°

Figure 188

Question to prisoners: Was what was promised done?

20%

15% -

10% -

5% -

0% -

Borno

Delta

Lagos

mYes

15.0%

5.9%

10.8%




Figure 189
Question to prisoners: Are you satisfied with the service you received on
payment of the money?
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Notes
1 All the figures indicated in the text refer to the number of respondents to a specific question
unless otherwise indicated.

2 As Lagos is a cosmopolitan city, informal avenues for resolving conflict with neighbours are
rare, since they probably belong to different ethnic groups, religions or tribes.

w

The market exchange rate on 2 May 2002 was 1 US$ to 129.752 naira.

IN

The sample was divided into five classes according to the number of employees, with the classes
defined to achieve a normal distribution within the sample. Very small companies are those with
4 or less employees; small companies have between 4 and 10 employees, medium companies
have between 10 and 30, large companies have between 30 and 700, while very large companies
have more than 700 employees.

(&)

The complexity of the reporting process involves, inter alia, the proximity to the police station
or court and the preliminary interrogation that the complainant might be subjected to.
Sometimes this could be a disincentive for reporting crime cases.

[}

As pointed out earlier, official statistics suggest that there is more reported crime in Lagos than
in other parts of Nigeria (see Nigeria police monthly and quarterly crime reports, published by
the Federal Office of Statistics, Abuja, 2003).

~

In this context, the ethnic structure of the judges’ sample was compared to the court users’
sample and it was discovered that, while in Delta state they evidenced a similar ethical
composition, in Lagos state the percentage of judges belonging to the major ethnicity (around 90
per cent) was much higher than the actual part of this ethnicity in the overall population (46 per
cent). The same unbalanced distribution was observed in Borno state.

@

As the absolute majority of criminal cases is handled by police prosecutors, it is safe to assume
that respondents were mostly referring to police prosecutors, rather than prosecutors working in
the office of the Attorney General.

©

The low rate of delivery of the promised service may be understandable when considering that
the main reason for bribery among prisoners was to obtain bail. Being still in prison at the
moment of the interview (presumably after paying the bribe) meant that the promised action had
not yet been taken. One possible conclusion is that bribery in the prisons is much more
widespread than the initial assessment of experience suggests, since those who responded to the
request for a bribe were not likely to continue to be detained.
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VI.

Case audit

As part of the methodology to determine the integrity of the judicial process, it was
considered necessary to examine a limited number of completed cases in the three
pilot states. The aim was to distil from the cases an appreciation of the existence or
otherwise of a coherent and consistent jurisprudential application or interpretation
of the extant laws. Where it is found that there has been a mis-application of the law
or rules of practice, then, subject to the discretionary powers of the judicial officers,
a claim of abuse of judicial powers will become inevitable.

It was decided to review 20 cases from each of the three pilot states of Lagos, Delta
and Borno. Land matters were considered crucial to the study and, to that extent, it
was agreed that 10 land cases should be reviewed in the three states. As regards
criminal cases, preference was given to criminal matters that were prevalent in each
of the states. Against this background, it was agreed that emphasis should be on the
exercise of judicial discretion in the granting or refusal of bail applications to drug
trafficking suspects in Lagos state, armed robbery suspects in Delta state and
persons accused of theft in Borno state.

Ideally, the cases examined would have been extracted from the law reports.
Regrettably, only a few cases could be found for Lagos state and none was reported
for Delta and Borno states, respectively. The research team was left with no option
but to visit the various state judiciaries to obtain unreported judgements. In some
instances, it was even difficult to obtain a sufficient number of cases to meet the set.
This in effect made it difficult for the research to be selective in the choice of cases
reviewed. However, this in no way suggests that the state judiciary carefully
selected untainted cases for obvious reasons. The research team was careful enough
to ensure that the integrity of the case review was not compromised by a selection
process that foreclosed the essence of the review by presentation of judgements with
favourable conclusions.

It must be highlighted that not all the cases reviewed were limited to the high courts.
Theft cases in Borno state are by law handled by magistrate courts and courts of
coordinate jurisdictions. Bail applications in such cases are not made to the high
court. It is instructive to note that review of cases of courts lower than the high
courts broadened the scope of the research and made it truly representative, as it
afforded an opportunity to review the exercise of judicial discretion in the lower
courts.

As far as land matters were concerned, all cases examined had, as their principal
claim, the declaration of title over various pieces of land covered by either
customary or statutory certificates of occupancy granted by either the local
government or the state governor, injunctions against the defendants, their agents,
servants or privies from interfering with the peaceful possession of the disputed
pieces of land, compensation for alleged damages or payment of costs of the
respective actions.

Reviewing the judgements from all three states, there was no evidence of
questionable departure from the rules. In all three states, the courts were careful not
to upset the established principles of customary law on the issue of family land
tenure, even in a relatively urbanized environment as in Lagos state. For instance, in
all the cases examined the issue of the consent of the head of the family was



paramount for the validity of the sale of family land. This was confirmed by the
Supreme Court, for example in a case where the court held inter alia that a sale or
lease of family land without the concurrence of the head of the family was void.

The same applied to criminal cases. The case audit was not able to identify any
indication of abuse of substantial or procedural discretion. The cases examined
revealed that the courts were consistent in the principles that guided them in the
granting or refusal of bail to accused persons.

Bail pending trial is considered a constitutional right under Nigerian law. Being a
constitutional right, the burden is on the prosecution who opposes bail to prove that
facts relied upon by the applicant do not warrant the granting of the application.
This is because there is a constitutional presumption in favour of the liberty and
innocence of the individual. However, in the case of post-conviction bail, the
position is different. The burden is on the applicant. This is so because the
constitutional presumption of innocence is removed by virtue of the conviction, so
also is the presumption in favour of liberty.

In practice, this principle translates into the following considerations when
evaluating an application for bail: (a) the likelihood of an accused appearing for
trial; (b) the seriousness of the charge; and (c) the duty of the prosecution to bring
such facts to the notice of the court.

However, when the application for bail is submitted pending an appeal, the court of
appeal will not grant bail unless there are exceptional and unusual reasons why bail
ought to be granted to the applicant as follows: (a) the applicant is a first offender of
previously good behaviour; (b) substantial grounds of law are involved in the
appeal, with a prospect of success on appeal; and (c) having regard to the very
heavy congestion of appeals pending in the courts, a refusal of bail to the applicant
would have the result of the whole or a considerable portion of the sentence
imposed on the applicant being served, before the applicant’s appeal can be heard.

The above principles were recalled and observed in all cases under review. The only
departure was explained on the ground of a technicality, where bail was granted in a
murder case because there was no charge of murder, and thus the accused rights
could not be subjugated to a non-existent charge.
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VII.

Legal assessment
Criminal law provisions

Bribery (active corruption)

Bribery is criminalized as an offence by various legislation in Nigeria. These are the
Corrupt Practices and other Related Offences Act 2000, the Criminal and Penal
Codes and the Electoral Act. There was a host of other legislation that has since
been repealed with the enactment of the Corrupt Practices Act. Sections 18 to 23 of
the Corrupt Practices Act deal extensively with the offence of bribery. Similarly, the
Criminal Code, by virtue of sections 98 and 98A to D, provides sanctions for corrupt
practices, including bribery. Section 98, paragraph 1, provides as follows:

“(1) Any public official (as defined in section 98D) who

“(a) corruptly asks for, receives or obtains any property or benefit of any kind
for himself or any other person;

“(b) corruptly agrees or attempts to receive or obtain any property or benefit
of any kind for himself or any other person on account of

“(i) anything already done or omitted, or any favour or disfavour already
shown to any person, by himself in the discharge of his official duties or in relation
to any matter connected with the functions, affairs or business of a Government
department, public body or other organization or institution in which he is serving
as a public official, or

“(ii) anything to be afterwards done or omitted, or any favour or disfavour to
be afterwards shown to any person, by himself in the discharge of his official duties
or in relation to any such matter as aforesaid, is guilty of the felony of official
corruption and is liable to imprisonment for seven years.”

Section 98C of the Corrupt Practices Act deals with prosecution of judicial officers
for offences under sections 98 and 98A and B. It provides as follows:

“(1) A judicial officer cannot be arrested without warrant for an offence under
section 98, 98A or 98B.

“(2) No proceedings for an offence under section 98, 98A or 98B shall be
instituted against a judicial officer except on a complaint or information signed by
or on bhehalf of the Attorney General of the Federation or by or on behalf of the
Attorney General of the state in which the offence is alleged to have been
committed.

“(3) In this section, “judicial officer” means, in addition to the officers
mentioned in the definition of that expression contained in section 1(1):

“(a) a member of a customary court;
“(b) a member of a juvenile court;
“(c) an arbitrator, umpire or referee;

“(d) a person called upon to serve as an assessor in any civil or criminal
proceedings;



“(e) a member of a jury;

“(f) a member of a tribunal of inquiry constituted under the Tribunal of
Inquiry Act; and

“(g) any person before whom, under any law in force in Nigeria or any part
thereof, there may be held proceedings in which evidence may be taken on oath.”

Passive corruption

The Corrupt Practices Act, unlike earlier legislation on corruption, addresses issues
such as gratification by and through agents (section 17); the offence of concealing
gratification (section 24); an attempt to commit any offence under the Act (section
26); and the offence of using office or position for gratification (section 19).

Fraud as abuse of public power

The Corrupt Practices Act 2000 to a large extent deals with the offence of fraud by
public officers. While section 8 addresses the issue of gratification by an official,
section 9 deals with corrupt offers to public officers. Section 18 covers the offence
of bribery of a public officer. The Advanced Fee Fraud and other Fraud related
Offences Decree of 1995 criminalizes, by virtue of section 1, obtaining property by
false pretence. Such false pretences include the use of premises for the offence
(section 3); fraudulent invitation (section 4); receipt of a fraudulent letter (section
5); laundering of funds obtained through unlawful activity (section 7); and
conspiracy to commit the offence (section 8). All these fraudulent offences apply
with equal force to public officers and are considered an abuse of public power.

Embezzlement as abuse of public power

Embezzlement by public officers is an offence by virtue of the provisions of the
Special Tribunal (Miscellaneous Offences) Decree No. 20 of 1987. Other legislation
against embezzlement are the Recovery of Public Property (Special Military
Tribunals) Decrees No. 3, 8 and 14 of 1984. Others are the Exchange Control (Anti-
Sabotage) Decree, 1984 and the Banking (Freezing of Accounts) Decree, 1984.
There is also the Civil Service Commission and other Statutory Bodies (Removal of
Certain Persons from Office) Decree No. 78 of 1984.

Extortion as abuse of public power

Extortion is an offence under the Criminal Code. Section 404 of the Code provides:

“(1) Any person who, being employed in the public service of Nigeria, or in
that of any other Government, corruptly and under colour of his employment:

“(a) demands or takes property from any person; or

“(b) compels any person to sell any property at other than its fair market
value; or

“(c) obtains lodging from and against the will of any person without payment
or for inadequate payment; or
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10.

“(d) compels, whether partially or wholly for his own profit, any persons to
work without payment or for inadequate payment;

is guilty of a felony, and is liable to imprisonment for five years.

Illegal political party financing

Illegal political party financing is covered under sections 225 and 226 of the 1999
Constitution of the Federal Republic of Nigeria. Section 225, paragraph 3, stipulates
that “No political party shall:

“(a) hold or possess any funds or other assets outside Nigeria; or

“(b) be entitled to retain any funds or assets remitted or sent to it from outside
Nigeria.”

Laundering of corruption-related proceeds

Apart from the Money-Laundering Act, which deals with proceeds from illicit
trafficking in narcotic drugs and psychotropic substances, the Corrupt Practices Act
has provisions that tangentially deal with laundering of corruption-related proceeds.
Section 43 deals with the investigation of share accounts. This allows for probing of
corrupt proceeds that have been laundered. Similarly, section 45 provides for seizure
of movable property held in banks. The law, by virtue of section 47 of the Act, also
provides for forfeiture of property upon prosecution for an offence.

Trading in influence

Section 19 of the Corrupt Practices Act seems to have addressed the issue of trading
in influence. The provisions specifically provide punishment for any public officer
who uses his office or position to gratify or confer any corrupt or unfair advantage
upon himself or any relation or associate of the public officer. Furthermore, section
22 of the Act partially talks of trading in influence, given the normal definition of
the expression. It provides that “Any person who, without lawful authority or
reasonable excuse, offers an advantage to a public servant as an inducement to or
reward for or otherwise on account of such public servant’s giving assistance or
using influence in, or having given assistance or used influence in (a) the
promotion, execution or procuring of any contract or sub-contract.”

Bribery of foreign public officials

There is no direct enactment on the subject of bribery of foreign public officials.
However, the general provisions on bribery and gratification as contained in the
Corrupt Practices Act can be invoked against foreign public officials, especially for
offences committed in Nigeria. What is not clear is whether such provisions can be
used against foreign public officials for corrupt practices committed abroad.

Offering and acceptance of gratification

Section 10 of the Corrupt Practices Act covers offering and accepting gratification
going beyond offering and acceptance of gratification, and covering also those who
ask for, receive or obtain property or benefits of any kind for themselves or any
other person.



11.

12.

13.

14.

15.

Ilicit enrichment

The extant laws in Nigeria, such as the Code of Conduct Bureau Act and Corrupt
Practices Act, may not have adequately taken care of illicit enrichment in its
technical sense, but there is a plethora of provisions, especially in the Corrupt
Practices Act, to cater for this. Examples are sections 45, on seizure of movable
property in banks; section 47, on forfeiture of property upon prosecution for an
offence; and section 46, on prohibition of dealing with property outside Nigeria. It
will however suffice for new legislation to be made specifically to regulate illicit
enrichment.

Other offences

A host of other offences are covered by the Criminal and Penal Codes, the Corrupt
Practices Act and many other enactments that criminalize corruption. Section 14 of
the Corrupt Practices Act deals with offences committed through the postal system.
Section 23 deals with the duty to report bribery transactions, recently invoked in a
matter concerning a commissioner with the Independent Electoral Commission who
was accused of receiving gratification from a group of solicitors. That case was
based on a report made by the solicitors concerned, who otherwise would have been
implicated.

The issue of corrupt practices by political parties is also covered in the Corrupt
Practices Act. Section 2 of the Act gives a comprehensive interpretation of the term
“political party”. Section 25 goes further, by criminalizing making false or
misleading statements to the Independent Corrupt Practices and other Related
Offences Commission.

Extraterritoriality of provisions concerning corruption

The Corrupt Practices Act, by virtue of section 66, gives jurisdiction over acts of
corruption committed outside Nigeria. The law also gives power to the Independent
Corrupt Practices and other Related Offences Commission to engage the service of
the International Criminal Police Organization (Interpol). Corruption-related
offences for which extradition can be sought are drug trafficking, advance fee fraud
and corruption as provided under the Corrupt Practices Act and the Criminal and
Penal Codes. The Government, to an extent, has a say in who is extradited. But this
power, which is usually exercised by the Office of the Attorney General of the
Federation, is exercised within the due process of law. The Extradition Act is very
clear on the rules and practices of extradition in Nigeria and all extradition matters
must be in accordance with the procedure contained in that Act.

Criminal liability of legal persons for corruption

There is still no law that provides for criminal liability of managers or heads of
legal persons for corrupt practices within their area of responsibility. There is a need
for legislation in this regard.

Criminal sanctions

Gratification by an official attracts a punishment of imprisonment for seven years
(section 8, paragraph 1), as do corrupt offers to public officers (section 9) and
corrupt demands by persons (section 10). Section 14 provides for punishment of
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16.
(@)

(b)

(c)

(d)

(e)

three and seven years, respectively, for offences committed through the postal
system. Making a false statement or return attracts a punishment of seven years
(section 16). Sections 19-25 provide a variety of punishments for offences ranging
from bribery to dealing with or concealing gratification.

In addition to the deprivation of liberty as detailed above, the law also provides for
pecuniary penalties in many respects. The sanctions extend to seizure and forfeiture
of assets and property. A good example is section 20 of the Corrupt Practices Act,
which stipulates as follows:

“without prejudice to any sentence of imprisonment imposed under this Act, a
public officer or other person found guilty of soliciting, offering or receiving
gratification shall forfeit the gratification and pay a fine of not less than five
times the sum or value of the gratification which is the subject matter of the
offence where such gratification is capable of being valued or is of a pecuniary
nature, or 10,000 naira, whichever is higher.”

Asset forfeiture
Direct corruption proceeds

Section 45 of the Corrupt Practices Act deals with seizure of movable property in
banks. Section 47 provides that property can be forfeited upon prosecution. There
are, by virtue of section 48, circumstances where forfeiture of property can take
place even without prosecution. An example is where the judge is satisfied that such
property had been obtained as a result of or in connection with an offence under
sections 8 to 19 of the Act.

Property which corresponds to that of proceeds

The Corrupt Practices Act provides for property corresponding to that of proceeds
under sections 47 to 49 of the Act. Section 47, paragraph 2, provides that

“where the offence is proved against the accused or the property referred to in
subsection (1) has been disposed of, or cannot be traced, the court shall order
the accused to pay as a penalty a sum which is equivalent to the amount of the
gratification or is, in the opinion of the court, the value of the gratification
received by the accused, and any such penalty shall be recoverable as a fine.”

Property, equipment or other instrumentalities used for corruption offences

The Corrupt Practices Act covers property, equipment or other instrumentalities
under sections 45-48.

Transformed or converted proceeds of corruption

This is provided for under sections 45 and 47 of the Act.

Proceeds of crime mixed with property legally acquired; can the property be
confiscated?

The law is silent on this but it does appear that the proper approach is to confiscate
the property and push the onus onto the accused person to prove what was legally
acquired as distinct from what was illegally acquired.



(g)

17.
(@)

(b)

(c)

(d)

(e)

Income or benefits derived from proceeds of crime

This can be seized from the bank by virtue of section 45 of the Corrupt Practices
Act.

Profits acquired as consequence of bribery

The law is silent on this. There is need for a provision to be made to accommodate
this.

Other sanctions

Administrative fine

This is not provided for by extant laws.

Deprivation of the right to perform certain jobs

The Constitution of the Federal Republic of Nigeria 1999 disqualifies candidates for
executive elective offices who have been convicted of fraud or offences involving
dishonesty (see section 137, paragrah 1, subparagraph (e)).

Listing of companies

Companies ordinarily may be blacklisted by administrative fiat for non-
performance. It need not necessarily be for involvement in corrupt practices,
although blacklisting for corrupt practices is rather more important. There is a need
to legislate on this.

Liability of public officials for failure to implement measures to combat corruption

There is no legislation on this.

Civil administrative confiscation

Sections 45-49 are adequate to cover this.

Criminal procedure law

Witness protection

There is no legislation protecting witnesses in fraud-related or corrupt-practices
offences. This is crucial for effective prosecution of corruption cases. What the
Corrupt Practices Act does in section 64 is to protect informers and information.
This is not exactly the same as protecting witnesses.

Undercover operations

There is a need for legislation on this. At the moment there is no law regulating
undercover operations. What section 55 of the Corrupt Practices Act has done is to
make it possible for evidence of agents provocateurs to be admissible in court. That
does not subtract from the need for detailed provisions regulating undercover
operations.
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Random and targeted integrity testing

There is no law on this. There is also no regulation governing integrity testing. In
the absence of a law, at least it is desirable that there should be a regulation for it. It
is, however, not out of place, that, administratively, random and integrity testing are
utilized by some agencies.

Wiretapping and electronic surveillance

There is no law providing for this. The prospect of enacting legislation must be
viewed against the background of the Constitution, which guarantees rights of
privacy of individuals.

Access to documents

There is a vast array of legislation that provides access to otherwise confidential
documents. Examples can be found in the Money-Laundering Act and the Failed
Banks Act. Section 19 of the Money-Laundering Act clearly provides that the
director of investigation or an officer of the agency authorized by regulations in that
regard may demand, obtain and inspect the books and records of a financial
institution to confirm compliance with the provisions of the decree.

Immunity from investigation and prosecution

The President, Vice-President, governors and deputy governors are immune from
prosecution. However the Corrupt Practices Act, in section 52, provides for the
appointment of an independent counsel in special circumstances to investigate those
officers for alleged corrupt practices.

Institutional implementation framework

Anti-corruption agency

The Corrupt Practices Act provides for the establishment of an Independent Corrupt
Practices and other Related Offences Commission. Section 3, paragraph 3, provides
that the Commission shall consist of a chairman and 12 other members, 2 of whom
shall come from each of the six geopolitical zones. Section 5 provides for the
powers and immunities of officers of the Commission. The general duties of the
Commission, part of which is basically to receive and investigate a complaint and
prosecute offenders, are well stipulated in section 6 of the Act.

Ombudsman commission

There is in existence the Public Complaints Commission, which is established by
law. It has the same functions as the Ombudsman. The Commission has powers to
inquire into complaints by members of the public concerning the administrative
action of any public authority and companies or their officials and other matters
ancillary thereto.

The Public Complaints Commission consists of a chief commissioner and such
number of other commissioners as the National Assembly may, from time to time,
determine. The Commission has the power to establish such number of branches of



the Commission in the states of the Federation as the National Assembly may from
time to time determine.

In any case where a commissioner discovers that a crime may have been committed
by any person, he must report his findings to the appropriate authority or
recommend that that person be prosecuted. The law empowers a commissioner to
summon in writing any person who, in the opinion of the commissioner, is in a
position to testify on any matter before him.

Specialized units within the police

There are special units in the police force for fraud and corrupt practices offences.
This is purely for administrative convenience and for efficiency.

Corruption courts

In a sense there are no courts specially designated as corruption courts. However,
there are courts among the state high courts set aside especially to handle corruption
cases.

Financial investigative units

Within the Nigerian police force, there is a unit that specializes in investigating
financial crimes, fraud and corrupt practices.

Institution of the Inspector General of Police

There exists an office of Inspector General of Police. He is the highest-ranking
police officer in Nigeria and administratively is the head of the police force. He is
answerable only to the President.

Role of the mass media

The media is very useful in the sensitization of the public against participating in
fraudulent or corrupt practices. They can also help to expose corrupt officers by
blowing the whistle as and when the need arises.

Organizational aspects of implementation mechanisms
Coordination of efforts by various enforcement authorities

Ordinarily, all enforcement agencies work towards a common objective. In this
regard, the police, the officers of the Independent Corrupt Practices and Other
Related Offences Commission, the state security services and officers of the
National Drug Law Enforcement Agency are expected to coordinate their activities.
At the time of the survey, it did not appear that this was well streamlined, but
gradually all the concerned agencies are becoming alive to their responsibilities.

Central contact point that can be used in cases of corruption

The Independent Corrupt Practices and other Related Offences Commission, by
virtue of the Corrupt Practices Act, is sufficiently empowered to handle cases of
corruption. Administratively, the Commission has investigative units as well as a
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prosecution department. This makes the Commission the central contact point for
corruption cases.

Weak control structures: the control agency in Nigeria

The control agency in Nigeria is the Independent Corrupt Practices and other
Related Offences Commission. It is not correct to consider the control structures as
weak. The law in this regard appears adequate and appropriate.

Existence of an independent authority where claims can be made

As mentioned above, there is in existence a Public Complaints Commission, which
is the equivalent of an ombudsman. However, the Independent Corrupt Practices and
other Related Offences Commission is the appropriate authority to deal with
corruption-related matters.

Existence of a national corruption register

There is for the time being no register on national corruption. The need for such a
register cannot be overemphasized.

Existence of specialized corruption investigators and technical devices

There is a unit of the Independent Corrupt Practices and other Related Offences
Commission charged with the responsibility to investigate the authenticity or
otherwise of petitions made to the Commission. It can safely be assumed that they
have all the necessary tools for carrying out their statutory function.

Professional formation of anti-corruption agencies

The Independent Corrupt Practices and other Related Offences Commission has an
organization that is well defined by statute. The powers and functions of the
chairman, commissioners and administrative staff are clearly stipulated by the law.
The hierarchy of authority is also very well specified.

Procedural aspects of the implementation mechanism
Administrative and criminal procedures in corruption cases

Where there is a petition to the Independent Corrupt Practices and other Related
Offences Commission against a public officer alleging corrupt practices, the
Commission by law is mandated to investigate the allegation if there is a fair case
against the suspect. When the investigation is completed and if the Commission
finds sufficient evidence to commence prosecution, it sets the machinery in motion
to prosecute. Bringing an accused person to court for corruption follows the same
process as other criminal matters. As pointed out above, it is basically the
responsibility of the Commission to initiate prosecution for corruption cases.
However, where the police is the organ in charge of prosecution, then action can be
commenced at the magistrate court. As stated, the accused, as in all criminal cases,
is presumed to be innocent until proven guilty. After the prosecution has made its
case, it is left for the accused to put their case across. Both sides are expected to
provide evidence to prove or rebut the case. The court is then invited to rule on the



(a)

(b)

matter. It is crucial to mention that being a criminal case, proof must be beyond
reasonable doubt.

Corruption-related caseloads

From information available in the Commission, there are presently not more than 10
cases charged to court by the Commission. However, where other corrupt practices,
such as advance fee fraud, money-laundering, drug offences and bank fraud are
taken into consideration, there are presently 150 cases in various courts of record in
Nigeria. These cases are presently being prosecuted. There may well be other cases
with the prosecutors that have not been filed in any court. This data is not available.

Sentencing

Most of the cases are still pending in court. The Commission is yet to secure a
conviction. Indeed, most of the cases charged to court so far have suffered serious
setbacks as a result of a series of interlocutory applications.

Difficulty of proving cases of corruption

One major difficulty in proving corruption is the unwillingness of witnesses to
testify. This is the result of a lack of protection by the law and indeed by the
Commission. Other difficulties include interlocutory applications and the high
standard of proof in criminal cases (beyond reasonable doubt). Poor investigative
processes and the inability to have certain allegations corroborated as required by
the law also create difficulties in proving corruption cases.

Too delayed and contested criminal procedures

The criminal justice system is usually slow for a variety of reasons. The first is that
there are a limited number of prosecutors handling many case files. This is further
compounded by the fact that there is no mandatory summary trial. Interlocutory
applications also create bottlenecks and ultimately delay the entire process. More
significantly, witnesses are usually not forthcoming and this makes proof of
evidence impossible. Delay is also experienced where the procedure stipulates that a
prima facie case must be established before actual trial can commence.

Statutes of limitation

Criminal cases in Nigeria endure in perpetuity. There is no statute of limitation for
corrupt practices.

Civil law provisions

Civil remedies for “victims” of corruption

Nigerian law does not provide for civil remedies in corruption cases;

Compensation for damage resulting from corrupt behaviour

Nigerian law does not provide for this;
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(c)

(d)

State compensation for damages resulting from acts of corruption by pubic officials

Nigerian law does not provide for this;

Validity of contracts

The law is silent on this. It is crucial that the law of contract as practised under
common law jurisdictions is invoked in determining the validity of contracts.

International judicial cooperation

International legal assistance for extradition of offenders

Nigeria has treaties on mutual legal assistance on extradition and criminal matters
with Algeria, Thailand, the United Kingdom of Great Britain and Northern Ireland,
the United States and a host of African countries. The treaties have been ratified and
are in force. However it does not appear that assistance so far extends to corrupt
practices. That notwithstanding, the Extradition Act appears flexible enough to be
invoked in cases of corrupt practices.

Seizure, freezing, confiscation and return of proceeds

Nigeria has mutual legal assistance agreements with the United Kingdom and the
United States. Seizure and confiscation of assets apply when a prima facie case of
corruption is established against the accused person or the person has been tried and
convicted by law. The essence of seizure and freezing is not only to preserve the
proceeds, but also to ensure that neither the accused nor his heirs have access to the
proceeds of corrupt practices.

Mutual recognition of foreign criminal sentences on corruption matters

The law against double jeopardy makes it imperative that foreign criminal sentences
are generally recognized and respected in Nigeria. This also extends to sentences on
corruption matters. However, agreement with the United Kingdom and the United
States in this regard seems to have created sufficient latitude to strengthen the
Extradition Act as far as those countries are concerned.

Other relevant legislation

Code of conduct for public officials

The Code of Conduct Bureau Act regulates the conduct of public officers. The
enactment is a creation of the Constitution. It provides against conflict of interest
and empowers the Bureau to prosecute violations of the regulations in the code of
conduct tribunal.

Code of conduct for judges

There is in existence a code of conduct for judges. It stipulates the minimum
standards expected of them and regulates their conduct and activities in their day-to-
day life.



10.

11.

Code of conduct for lawyers

There is a code of conduct for lawyers. This is derivable from the legal practitioners
act. It provides for minimum standards of behaviour expected of lawyers. It also
stipulates sanctions for breach of acceptable conduct.

Taxation rules

There is a statute regulating all forms of taxation, including income tax, property tax
and commercial tax. The rules are specified. However, it should be noted that the
incidence of tax evasion and avoidance is very high.

Freedom of information

There is no categorical enactment that guarantees freedom of information. Indeed,
there are currently proposals for such an enactment. However, many jurists and
publicists argue that the freedom of expression clause contained in section 39 of the
Constitution may be given a flexible interpretation to cover issues involving
freedom of expression. This notwithstanding, it is expected that special legislation
dealing with freedom of information will be more useful and relevant.

Financial disclosure regulations
There is no law in force that provides for compulsory financial disclosure.
Accounting/auditing standards for private legal persons

The Corporate Affairs Commission Act enjoins all private legal persons to prepare a
comprehensive account of their company at the end of the financial year. Such
accounts are expected to be audited by qualified auditors.

Accounting/auditing standards for public officials

The offices of the Accountant-General and Auditor-General are by virtue of the
Constitution expected to ensure compliance with standards prescribed by the rules
of public service with respect to financial matters.

Incompatibility of public office with certain jobs

In order to avoid conflict of interest, public officers are not expected to occupy or
accept jobs that are likely to conflict with the public offices they occupy. The
Constitution, the Code of Conduct Act and the code of conduct for judges are some
of the enactments that provide against conflict of interest.

Regulation of public procurement

There is no statute regulation of this. However, there are procedural or
administrative guidelines that govern public procurement or award of contracts.

Whistle-blower legislation

The need for whistle-blower legislation in Nigeria cannot be overemphasized. The
Corrupt Practices Act unfortunately did not provide for this. For an effective
implementation of the Corrupt Practices Act, it is highly recommended that whistle-
blower legislation should be enacted.
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