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® It also serves to inform the community about the purpose of bail

® It publicizes the return date to the community so that they can ensure the
accused returns to the court on the day of trial.

Justice practitioners in Malawi developed simple bail forms to assist the courts in
processing non-contentious cases from prisons more speedily.

The information is entered by paralegals from the prison file and signed and stamped
by prison officers as an endorsement of the accuracy of the contents. The form is then
passed to the prosecuting authorities, who can add their comment (“no objection” or
enter objections), and placed before a magistrate. In this way, simple cases can be
moved swiftly along without the need for formal argument in court.%¢

In addition, Malawi practitioners (police, judiciary, lawyers, prisons, social services
and paralegals) developed a visual aid following the practice adopted at Gauteng,
described above. The poster was translated into vernacular languages and made
widely available in police stations, courts, prisons and community centres. It was
also reproduced in KiSwahili in Kenya and Uganda. The last frame provides a key
message that has proved to be of considerable assistance to police and courts as it
shares the responsibility of ensuring a person returns to court for his or her trial.

Court practices to ensure fair trial

The following practices present simple ways in which courts can ensure the right to
fair trial of the un-represented accused and apply the law equally to different
defendants.

Guidelines to promote consistency in sentencing practice. The senior judiciary can take
more of a lead in ensuring that the lower courts achieve greater consistency in the
sentences they pass in the form of guidelines or practice directions.

Taking into account time spent in custody on remand. Many people spend long periods
in prison on remand prior to conviction and sentence. Sometimes the time spent
on remand is not taken into account by the sentencing or the prison authorities.
Whether through legal amendment or express directive to sentencing and prison
authorities, this period should be taken into account as a matter of course when
passing sentence.

Credit for an early guilty plea. Encouragement can be given to accused persons to
enter an early plea of guilty to a charge. By pleading guilty to an offence, an offender
shows remorse and saves court time and witness’ pain and expense. In some juris-
dictions (e.g. in the United Kingdom), a plea of guilty automatically reduces the
sentence by one third compared to the sentence the person would have received
following a contested trial.

Pre-trial hearings. The judiciary can institute pre-trial hearings, which enable the
court to assess whether:
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® A case is ready for a trial (witnesses have been warned and both defence and
prosecution are ready)

® The case may turn into a plea of guilty

® For other reasons, the case will not proceed.

This saves expense and court time. It also provides an opportunity for prosecuting
and defence counsel to meet and consider a plea bargain.

Plea bargains. These are a common, legitimate device to encourage an accused to
enter a plea of guilty to the charge or to a lesser charge in return for the promise
of the prosecutor to recommend a specific sentence and/or a promise of the judge
to impose a specific sentence. This is a process that provides predictable results and
that addresses problems caused by excessive court caseloads. However, prosecutors,
judges, defence lawyers and paralegals must ensure that the system is not abused
by encouraging or compelling defendants to enter pleas to crimes when they are
innocent or where there are significant extenuating circumstances.

In a number of countries, the plea bargain is less a bargain than a request that the
police or State prosecutor state the correct charge in the indictment. For instance,
in many jurisdictions the police routinely prefer to indict on a more serious charge
than the facts of the case disclose purposely to keep the accused in custody (e.g. by
charging the accused with murder when the facts disclose manslaughter, or adding
a more serious holding charge, such as conspiracy).

Sentencing guidelines for specific offences. The judiciary can also issue sentencing guide-
lines for specific offences. Many prisoners awaiting trial would enter a plea of guilty
to a charge if they knew with a degree of certainty the length of sentence they would
receive from the courts. Sentencing guidelines and tariffs for specific offences (e.g.
manslaughter, robbery, burglary, simple theft, supply or possession of drugs) issued
by the senior judicial authority help prisoners to determine their plea at court.

Speeding up the case flow

The case flow may be expedited by the following means.

By discharging those cases thar have taken too long to investigate or come to trial. Where
the police have not proceeded speedily and the accused is thereby prejudiced, courts
may discharge the accused rather than hold him or her in custody. When the police
are ready with their evidence they can re-arrest the accused and proceed to trial. This
mechanism costs nothing, acts as an incentive to police, checks abuses of process
and protects the accused. Where statutory custody time limits exist, beyond which
an accused cannot be kept any longer in custody, they need to be strictly enforced
by the courts and closely monitored if they are to be effective.
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By making cost orders against lawyers for unnecessary adjournments. “Adjournment
syndrome”, whereby cases are routinely adjourned to another date because a lawyer fails
to appear, is not ready or is absent for any reason, is an issue in many jurisdictions.
In a number of instances, lawyers deliberately protract proceedings to wear the
complainant down. This causes justice to be delayed. It also contributes to the stress
on the system, as well as on defendants, victims and witnesses. Courts should make
cost orders against lawyers for costs incurred because the lawyer is unprepared, fails
to attend, double books himself or herself in another court or seeks an adjournment
on unmeritorious grounds.

By speeding up judgements. Many prisoners languish for months in a state of uncertainty
pending a written ruling on their case. A practice direction or circular to all judges
and magistrates, stating the maximum time a judge or magistrate is allowed to deliver
a judgement, would quicken this process. A monthly report by the registry naming
the judge or magistrate, the cases for which judgement is due and the date of
conclusion of evidence might be issued to the judge responsible for the criminal
division. These relatively simple administrative actions raise standards and promote
greater confidence among the public.

By conducting regular wvisits to police stations and prisons. In most countries, the judiciary
has a statutory right to visit places of detention (prisons and police stations). In
some countries, they have a positive duty so to do. Judicial inspections ensure that
prisoners are granted bail when appropriate, appear in court as scheduled, are legally
incarcerated and have their trial heard speedily.

Law in action: mobile courts

In South Asia, the judiciary is proactive in bringing justice to the people. Magistrates
go on to the streets to check the security of factories or the hygiene standards of
restaurants or whether articles for sale to the general public are fit for purpose. They
issue on-the-spot rulings and are empowered to confiscate items or order the closure
of a business until it has remedied the breach.

Although the judiciary in Africa tends to be cautious, need is driving innovation
there as well. In the following section, “camp courts” are shown to operate in prisons
to screen the remand caseload.

In countries where the courts have been devastated by conflict or unable to reach
remote rural locations, the court, or chambre foraine as it is known in the
Democratic Republic of the Congo, operates like any court and is staffed by judicial
officers, administrative personnel and lawyers. They announce their arrival in advance,
establish the court in the open air and proceed to hear the cases brought before
them.

Between 2004 and 2006, Avocats sans frontiéres piloted a mobile court programme
in three provinces in the Democratic Republic of the Congo with United Kingdom
Department for International Development funding. In a period of 18 months, they
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conducted 16 mobile courts, targeting those areas where there were no courts (or
tribunaux de grande instance) and heard over 1,000 cases (40 per cent of them old
cases, some of which had been waiting for years to come to trial; 70 per cent of
them criminal) and entered judgement in 70 per cent of cases. Each court session
was attended by between 300 and 1,000 members of the public. Aside from bringing
the courts to the people, the magistrates spent time explaining the law and justice
process to the general public. User surveys conducted afterwards found broad
satisfaction with the process and surprise at seeing people deemed untouchable being
held to account or even convicted by the court. Such people included a police
commander, a priest, a traditional chief, a businessman, policemen and public officials.

Mobile courts also operate as itinerant courts in Sierra Leone under the Justice
Sector Development Programme, which records a high rate of case disposal at the
first hearing. Between August 2009 and February 2010, the itinerant court was
working out of Moyamba, on 324 cases in a number of villages, of which it
concluded 59 per cent.

Inter-agency coordination

When the system fails to function, it delays the process as a whole. Court
administrators watch their files and dossiers grow in their registries, police delay in
their investigation because of the delays in court and prisons move into lockdown
as the only method of securing the increasing numbers of people sent to their
facilities, and detainees fall into despair as they feel they have been forgotten.

The result is an inefficient system of justice administration, which has a knock-on
impact on public confidence and trust. The problem is not only a matter of resources.
More can be done to move cases through the process by improving communication
and coordination across the criminal justice agencies. While these agencies do face
resource constraints, they also tend to operate in isolation from each other.

As already observed, the causes of overloaded court registries and overcrowding in
prisons are the result of decisions by a number of different actors. They need to be
addressed in concert so that case backlogs can be approached in a systematic
manner and pressure on prisons can be relieved by the joint action of police,
prosecution and courts.

The Chain Link Initiative in Masaka Magisterial District, Uganda, has demonstrated
that the justice agencies were all part of the same chain that makes up the
administration of justice process and that they all stood to benefit from working
more closely together and sharing information. Under the chairmanship of the local
magistrate, prosecutors, police, prisons and civil society meet regularly to review the
criminal justice situation. Some of the immediate benefits include:

® Identification of old cases for discharge or dismissal

® Joint prison visits with agreed action in relation to priority prisoners identified,
including release of those found to be imprisoned unlawfully
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® Development and distribution of agreed performance standards for different
stages in the administration of justice process

® Introduction of the concept of court “open weeks”

® Joint meetings to weed out weak cases and coordinate the scheduling of
trials.

The Chain Link Initiative has been rolled out nationally in Uganda through the
Justice, Law and Order Sector Programme. In addition to improving coordination
between courts and prosecutors, the Initiative has recognized that improved case
management also requires coordination with citizens. For instance, among other
innovative ideas, a chief magistrate has assigned a clerk to monitor the grounds
around the court to ensure that persons sitting there know what to do, where to go
and so forth (see the section below entitled “Legal aid in practice: paralegal advisory
services”). Posters and guides for court users in various languages have been designed
and posted at the entrance to the court. These measures make it more likely that
defendants will arrive promptly in court, prepared to present their cases. The Chain
Link approach has been replicated in Malawi and Kenya.

This case-coordinating and management mechanism costs very little (in Malawi,
$20 is budgeted for each meeting, to cover the costs of local transport and provide
light refreshment to those who attend). This is considered a key element of the
mechanism, since it demonstrates to local actors the added value of communication,
coordination and cooperation, and that real change can be brought about with
little funding.

In Nigeria’s Ondo and Sokoto states, all the agencies of criminal justice administra-
tion meet regularly at the state level (fortnightly in Ondo and monthly in Sokoto)
to network, review case files and adopt a common course of action on behalf of
identified detainees.

In Kenya’s Kisumu, Meru, Nakuru and Thika districts, court users’ committees
(which include prisoners, police officers, the judiciary, probation officers, children’s
department staff, provincial administrators and others) meet in a round-table to
discuss the obstacles faced by the system collectively and by each of the agencies,
with a view to establishing practical solutions. The Legal Resources Foundation
(Kenya) reports that these committees have increased the use of non-custodial
sentencing, improved the delivery of justice, increased the competence of personnel
in criminal justice agencies and provided timely feedback from clients of the criminal
justice system.
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E. Legal aid during incarceration and rehabilitation

The legal standard

The International Covenant on Civil and Political Rights stipulates that pre-trial
detention should not be the general rule (art. 9.3). The United Nations Standard
Minimum Rules for Non-custodial Measures®” stipulate that pre-trial detention
should be used as a means of last resort (rule 6.1). However, in many prisons in
Africa pre-trial detainees are held together with sentenced prisoners. The national,
regional and international legal frameworks agree that people accused of committing
an offence shall be tried within a reasonable time,*® kept separate from those
convicted of an offence,” and be allowed to apply for free legal aid where it is
available.™

The Kampala Declaration on Prison Conditions in Africa (1996) notes that
prison conditions are inhuman (preamble) and that, so far as remand prisoners are
concerned, there should be a system for regular review of the time detainees spend
on remand.

The Ouagadougou Declaration on Accelerating Prison and Penal Reform in Africa
(2002) emphasizes the need to reduce the prison population: criminal justice
agencies should work together more closely to make less use of imprisonment. The
prison population can only be reduced by a concerted strategy. It should be based
on accurate and widely publicized information on the numbers and kinds of people
in prison and on the social and financial impact of imprisonment. Reduction
strategies should be ongoing and target both sentenced and unsentenced prisoners
(recommendation 1).

The Lilongwe Declaration provides that Governments should introduce measures to
ensure that magistrates and judges screen the remand caseload on a regular basis
to make sure that people are remanded lawfully, their cases are expedited and that
they are held appropriately. It also encourages prison officers, judicial officers,
lawyers, paralegals and non-lawyers to conduct a periodic census to determine who
is in prison and whether they are there as a first rather than a last resort, and that
custody time limits are enacted and paralegal services are established in prisons.

Services should include the legal education of prisoners so as to allow them
to understand the law and process, and apply this learning in their own cases;
assistance with bail and the identification of potential sureties; assistance with appeals;
special assistance to vulnerable groups, especially to women, women with babies,
young persons, refugees and foreign nationals, the aged, the terminally and mentally
ill; and access to prisons for responsible NGOs, community-based organizations and
faith-based groups not subject to unnecessary bureaucratic obstacles.
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Legal aid in practice: paralegal advisory services

Civilian prison authorities generally welcome legal aid providers within their walls,
unless they do not understand the crucial role that legal aid providers can play in
reducing the number of prisoners held in their facilities. The introduction of para-
legals to provide legal advice and assistance to prisoners has been actively embraced
by prison administrations in Malawi (2000), Benin (2002), Kenya (2004), Uganda
(2005), Niger (2006), Liberia and Sierra Leone (2009). Paralegal advisory services
have been invited to start by the Ministry of Justice in Lesotho, the prison services
of the United Republic of Tanzania and Zambia, and the Chief Justice in Liberia.

In South Africa, paralegals visit prisons and target 20 specific prisons where more
than 80 per cent of detainees awaiting trial are held. They conduct prison clinics
that entail the provision of legal advice around bail applications, plea bargaining,
sentencing options, as well as petitions and appeals.

In Wau Province in the Sudan, 10 paralegals have been trained to provide legal
assistance to unrepresented accused before the court and to prisoners in Wau prison.™

In Sierra Leone, with the support of the Open Society Justice Initiative, Timap for
Justice launched a pilot scheme in July 2009 for an initial period of 12 months in
the provinces of Bo, Makeni and Magburaka, with seven paralegals working under
the supervision of Timap lawyers. The paralegals provide basic legal advice, prepare
documents, collect information necessary to secure bail and refer cases to lawyers
for further assistance.

By allowing legal aid providers inside prison, prisoners gain from the advice and
assistance they obtain and prison authorities see a higher outflow of prisoners. As a
result of establishing a baseline (who is in prison), identifying priority groups of
prisoners to assist and forging links with police prosecutors and courts to whom to
refer the caseload, prisons see the numbers of remand prisoners moving more quickly
through the prison system. They see human rights in action.

Establishing the baseline

In many countries, a visitor to a prison will find a record on a blackboard of the
numbers of prisoners in the facility on that day. This is public information. It will
indicate the total number of prisoners and break this figure down into those who
have been convicted by a court and those awaiting trial. The data will further reveal
the numbers of men, women and young persons. It may even disclose the range of
offences and numbers of prisoners held under each category, how many are in
hospital, at court or out at work (where such facilities exist).

These aggregate data will not include for how long those on remand have been
awaiting trial, who has legal representation, who has been granted bail by the courts
but cannot afford the terms set by the court, or how many in the prison constitute
a real risk to society and how many do not. Ascertaining these details would require
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further enquiry, which may take the form of a profile or census of who is in prison
on a given date.

In Uganda, a 2007 prison census found that 1,257 remand prisoners (11 per cent)
had stayed on remand beyond the period stipulated in the Constitution (i.e. 60 days
for petty offenders and 180 days for capital offenders).”

The presumption of innocence attaching to those awaiting trial on the charge for
which they are held in custody is not a legal fiction. Significant numbers are falsely
charged by malicious neighbours or people in power whom they have crossed in
some way. Others are charged with a more serious offence than they actually
committed. Murder is routinely charged in place of manslaughter, even where the
facts clearly indicate manslaughter. A few are held as “hostages” by police officers
until their robber or gang-member relation surrenders to police custody. Others are
caught up in the general round-up by police of those involved in a public disturbance,
and the list of examples goes on. As stated in chapter I, it is the economic status
of the person that appears to determine whether or not he or she is committed to
prison rather than any determination of guilt or innocence.

Developing a census form to establish the baseline may be simple; such a form
would need to be tailored to the context of each country. It records in summary the
personal details of the accused, the nature of the charge, the time spent in custody,
whether a person is represented or not and other matters that can be simply verified
from the prison file.”” The paralegals then analyse the forms with prison officers to
identify priority groups (women, young persons, foreign nationals) and categories of
prisoner who excite no controversy: the overstayers (those having spent time in prison
that either exceeded the statutory time limits for custody or any sentence imposed
by a court) and those who cannot afford the terms for bail set by the court. They
refer these lists to the prosecuting authorities for comment and go through them
with the officer concerned. The lists are then passed to the court to take such action
as it sees fit.

Paralegals working for the Kenya Prisons Paralegal Project reduced the remand
population in Langata Women’s Prison from 80 per cent to 20 per cent in a six-week
period.”™ Paralegals are credited with reducing the remand population from 40 to
18 per cent in Malawi” and from 63 to 58 per cent over a six-month period in
Uganda.’

In Bo Prison, Sierra Leone, two Timap paralegals and one lawyer reduced the remand
population by 50 per cent between August and November 2009, while three para-
legals and three lawyers working as a six-person team under the pilot National Legal
Aid scheme in Freetown opened 405 cases and secured the discharge of 112 cases
for lack of prosecution in the main prison in Pademba Road. They also secured bail
for many more accused persons, 30 per cent of whom were unable to access bail
due to a lack of sureties, lack of funds or onerous bail conditions.

In countries recovering from conflict, prison populations are generally low. However,
as the police are trained and courts re-established, they have a tendency to steadily
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increase. The post-conflict situation provides an opportunity to open the prison space
to responsible partnerships with legal aid providers in the community who, working
with the prison authorities, can introduce a cost-effective and systematic approach
to improve communication between the courts and prisoners, ensure prisoners are
held legally and their cases moved forward or released, and improve communications
between prisoners and the outside world.

Recently, in two post-conflict countries, prisons destroyed by conflict were rebuilt.
Police officers were recruited and trained. Courts were built. The number of persons
held in prisons soon began to increase. The courts could not function because the
judges and lawyers were being trained. Prisoners languished for months in prisons
with nothing to do, waiting for their case to come to trial. Eventually they rioted
and broke out, causing extensive damage to the structures that had recently been
newly built to house them. In both countries, follow-up reports identified prisoners
on remand as the rioters.

Legal aid in prisons: role of paralegals in Kenya, Malawi and Uganda

When paralegals first started working inside prisons in Kenya, Malawi and Uganda,
the initial release rate of prisoners was high in these countries. This helped build
confidence and trust with the prison authorities, as well as with prisoners. Paralegal
aid clinics inside prisons have reduced the remand population by taking prisoners
who have no lawyer to represent them (the majority) through a course on criminal
law and procedure that employs theatre and interactive learning skills to empower
them to apply the law in their own case when next they appear in court.

Empowering prisoners

Paralegals in Malawi have developed a manual for paralegals working in prisons that
is of generic application to all countries applying English common law. The manual
sets out 19 modules, covering arrest and detention through to appeal. The manual
uses “forum theatre” and interactive, highly participatory techniques to enable
prisoners to understand the law and process for themselves. Two paralegals regularly
lead a clinic attended by 100 to 200 prisoners. Since the development of the clinics
in 2004, the 38 paralegals in Malawi have trained over 150,000 prisoners, while in
Uganda, 72 paralegals trained over 160,000 prisoners in 2008-2009 alone.

Magistrates notice in court that prisoners understand the process without needing
to have it explained to them. Prisoners are able to apply for bail, conduct their own
simple defence to the charge and enter a plea in mitigation. They can enter an
informed plea to the charge, thereby obviating the need for a trial and improving
the flow of cases.

After paralegal aid clinics were conducted in prisons by paralegals in Malawi,
prisoners in one prison approached the paralegals and indicated that they wished to
enter pleas to manslaughter. The paralegals drew up a list of 33 prisoners and



CHAPTER IV

LEGAL AID SERVICES ACROSS THE CRIMINAL JUSTICE SYSTEM

informed legal aid lawyers and the court. These were listed and 29 pleaded guilty
at court and were sentenced (two were not produced at court and two pleaded not
guilty). This resulted in savings to the judiciary of some $36,000 and enabled a
number of prisoners to return home at once (having already served time on remand)
or to plan towards a release date.

As a result, paralegal teams focused on the over 800 homicide cases awaiting trial
in Malawi. They found that, after clinics had been conducted, over 50 per cent of
those accused of murder were willing to enter a plea to manslaughter. Legal aid
lawyers were informed and invited to visit the defendants to advise them on the law
and on their individual cases. The list was referred to the Director of Public Prose-
cutions, whose lawyers then reviewed the files and agreed to reduce the charge to
manslaughter in 30 per cent of the cases. In other words, over 250 cases could have
been disposed of by way of plea. In Kenya, paralegals have instituted legal aid days
in prisons. In the course of their daily work, the paralegals identify a range of cases
that call for expert legal advice. They draw up a list of these cases and organize with
their network of lawyers a day when they can visit the prison and sit with the people
on the list to advise them on their case. The lawyers do not charge for their services.
The paralegals sit with the lawyers and describe the background to the case and the
particular difficulty they have identified. As a result, the individual benefits and the
paralegal learns from the legal advice rendered. These legal aid days are prepared
in advance by paralegals so that the lawyers can maximize the use of their time at
the prison. In addition, time is set aside for prison officers to consult with the
lawyers on any matter of concern to them.

Camp courts: bringing the court to the prison

In many countries, prisons lack the transport to bring the prisoners to the court or
the courts lack the space to hold the prisoners at court in cells. In order to overcome
these difficulties, paralegals invite the magistrates to establish “camp courts” inside
prisons.

Paralegals draw up lists of those on remand who have overstayed, are held
unlawfully or have been granted bail but cannot afford the terms set by the court.
They discuss the lists in advance with the prosecuting authorities. Magistrates attend
court with the court clerk and police prosecutor and work through the list. They
grant bail to some, reduce the amount set by an earlier court by way of bond or
surety for bail and dismiss cases where the accused has overstayed, or set a date
when the accused must appear for trial. The camp court is not a trial court, since
the public cannot attend and witnesses are not produced.

The chief benefit of this mechanism is that prisoners see the law in action.
Magistrates visit the prisons and are able to do something practical to alleviate the
situation. As a consequence, tensions in prison are reduced and the lower judiciary
becomes more thoughtful about the utility of alternatives to prison in appropriate
cases. Prison staff also come to recognize that facilitating access to justice is part of
their role. In Liberia, following a study tour to Malawi, the Chief Justice instituted
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a Magistrates Sitting Programme in Monrovia Central Prison applying similar prin-
ciples and drawing on the support of law students from the Arthur Grimes Law
School and paralegals from Prison Fellowship. A similar mechanism has been
established by the Ghanaian judiciary in Nsawam prison.

In Nigeria, mandatory review of custodial orders by magistrates has been ordered
by the chief judges of Imo, Ondo and Plateau states. Management of custodial orders
by the issuing authority has been crafted to include a review of all remand
orders and the capping of these reviews to three. These reviews would amount to a
maximum detention period of nine months under a court order.

The Rights Enforcement and Public Law Centre and the Legal Aid Council have
engaged the magistrates in discussions with a view to agreeing upon a monitoring
procedure to determine the impact and effectiveness of the practice direction. In
Sokoto and Ondo states, it has been agreed that quarterly reports can be compiled
from information ordinarily passed on to the Chief Registrar by the magistrates.
This information will include the date on which a remand order was issued by a
magistrate, the number and date of reviews of the order and the action taken by
the magistrate after the third review.

This so-called judicial practice direction has been well received among magistrates
in Ondo state. The magistrates have unilaterally relied on the practice direction to
limit remand order of criminal suspects to three months.””

In processing simple and non-contentious cases, which constitute the majority of
cases, these innovations have proved highly successful and operate at little cost
beyond that of fielding paralegals. They are an example of the concerted strategy
called for by the Ouagadougou Declaration and demonstrate how, by linking the key
actors, much can be done by improved communication, coordination and
cooperation.

Training prison officers to serve as court liaison officers

In Southern Sudan, as part of a comprehensive project on prison reform, UNODC
worked with the Southern Sudan Prison Service to organize two national workshops
on alternatives to imprisonment, held in June 2008 and April 2009. One direct
response from these two workshops was the creation of the function of a court liaison
officer within the Sudan Prison Service. In October 2009, a workshop on court
liaison functions for the Southern Sudan Prison Service was conducted with the
objectives of training the first group of 16 court liaison officers.

Court liaison officers in the Sudan Prison Service play an important role in ensuring
the effective and fair administration of justice. Regular communication between the
prisons and other criminal justice agencies, such as the police, prosecutor and judges,
provides an effective link among the rule of law institutions. This can reduce
unnecessary delays, which diminish justice and increase the cost of housing
individuals in prison, as well as respond to the problem of overcrowding. This work
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will not only assist in cases of individuals who are not lawfully imprisoned, but will
also contribute to identifying the root causes of delays in the criminal justice system
and reduce the length of pre-trial detention. In addition to the training of court
liaison officers, written guidelines were also developed to assist the officers in their
work.

Objectives of court liaison officers

The objectives of the court liaison officers’ programme are threefold: first, to link the
criminal justice system by improving communication, cooperation and coordination
among the prisons, courts, prosecutors and police. Second, to draw the attention of
the relevant criminal justice agencies to specific cases by collecting data on remand,
convicted and other prisoners, screening those cases that require attention and
ensuring the flow of accurate information to the courts, prosecutors and police. In
those cases that have been seriously delayed, the court liaison officer can request
the relevant authorities to deal with them more quickly. One of the main purposes
of the court liaison officer is to ensure that all those in prisons are there on a lawful
warrant of commitment, including prisoners on remand and convicted, as well
as others, such as debtors. Third, officers offer advice and support to prisoners,
including by writing appeals and explaining the criminal justice process (see box).

Core functions of court liaison officers

1. Monitoring Monitoring remand prisoners to ensure warrants of detention are

remand prisoners lawful and not expired. Bringing to the attention of the police,
prosecutor and courts those cases that have expired and seeking
assistance from the criminal justice agencies to ensure an appropriate
legal response.

2. Reviewing sentences  Review sentences of convicted prisoners to determine whether the

of convicted prisoners sentences are clear and correct or whether grounds for appeal or
application for mercy could be made. As appropriate, assist the
prisoner in submitting a request for review of sentence, an appeal or
an application for mercy and ensure timely follow-up.

3. Reviewing situation Review the situation of all other prisoners who are not on remand or

of others in prison convicted. This group might include mentally ill prisoners, civil debtors
and those in default of compensation orders. Seek assistance from the
appropriate justice agencies to address any issues arising from
non-compliance with the law.

4. Facilitating visits Facilitate regular visits by the appropriate courts, the public prosecution
attorney and human rights commissioners.

7
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5. Creating a directory Create a directory of local criminal justice agencies and professionals.

of legal professionals This should include the names and contact coordinates of the relevant
local courts and senior judges, the public prosecution attorney, the
police commissioner, the police criminal officer and human rights
commissioners.

6. Writing internal Write and submit a monthly report to the director of the prison at
monthly reports which the court liaison officer is functioning.

Case management committees

Legal aid is a crucial component of the criminal justice system. Where it is lacking,
cases get stuck or overlooked and the system fails to function. As seen in the
previous section, by bringing agencies together at regular intervals to discuss cases,
they can be managed more systematically. Legal aid providers can have a key role
to play in this process, as seen in the description above on camp courts, where legal
aid providers working with prison officers identify the caseload and refer the list to
the case management committees.

In Liberia, for example, a case flow management committee was used to weed out
those minor cases where people were overstaying in prison.

The principal cause of prison disturbances in many countries in Africa is attributed
to delays in the prosecution of criminal cases, the absence of a system that gives
people fast and fair trials, and justice failures. Improving prisoners’ access to legal
aid is a priority issue.

In Malawi, court user committee meetings are minuted and action points agreed.
This has enabled the committees to identify local blockages and solve them. For
instance, overcrowding in one prison became so bad that prisoners were taking turns
sleeping. Paralegals, supported by prison officers, raised the matter in the committee,
the Chief magistrate visited that night, and the next day he returned with three
magistrates, police prosecutors and court clerks and released a number of prisoners
to ease the congestion.

These low-cost, simple mechanisms serve to move cases through the system and
contribute to reducing overcrowding. They form part of a strategy for controlling
rather than solving prison overcrowding, which can be achieved only through the
concerted action of all players to review sentencing practices and alternatives to
imprisonment, through the penal laws to decriminalize those who do not put society
at risk, and through more responsible and responsive policing so that deserving cases
may be diverted from a criminal process that leads, in the absence of alternatives,
to prison.”
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Providing legal aid to sentenced prisoners

Persons convicted of an offence have a right to appeal”™ and the right to counsel to
advise on appeal and draft any grounds. However, where a person is unrepresented
at trial, he or she is unlikely to be assisted with mounting any appeal whether against
conviction or sentence. The numbers of appeals before the superior courts of appeal
are low in many countries. This may be because those convicted do not wish to
appeal. It may also be because many prisoners do not know they can appeal, or how
to appeal, or fear that the appeal will be rejected and a stiffer sentence substituted.
Or it may be that the case files are not typed up for the higher court or that case
files are not transferred from the lower to the higher court and get lost somewhere
between the two.

Paralegals under the Paralegal Advisory Service do not offer advice on appeals against
conviction as this requires a level of expertise in the law they do not necessarily
possess. Appeals against sentence are, in common law countries at least, a different
matter.

Paralegals in Malawi have developed simple forms for an appeal against sentence,
which they complete following the same procedure as set out for the bail form above.
They then lodge the form at the criminal registry of the high court so that the
responsible judge can come to a judgement on the face of the document where (a)
the lower court has passed a sentence in excess of its jurisdiction in general or for
any given offence, (b) a sentence should have been made to run concurrently with
another rather than consecutively or (c) the time spent on remand should have been
taken into account in passing sentence. These mistakes are common and can be
simply rectified.

In countries that include sentences of community service (travail d’intérét général),
the court makes a determination that an offence merits a term of imprisonment of
x years, but that, if the person consents, the court can impose a number of hours
working for the good of the community rather than sending the person to prison.
The number of years varies from country to country. However, the court is required
to consider community service before sentencing a person to prison.

Paralegals can review the prison register to identify persons who have been sentenced
to a term of imprisonment who may otherwise have been eligible for community
service and refer those cases to the community service officers in the local area.
They then visit the prison and screen the prisoner who, if he or she satisfied the
criteria, is then referred back to court for substitution of sentence.

In Uganda, paralegals facilitated the release of 1,503 prisoners to community service
in the period 2008-2009 by the following means: by informing prisoners about
community service and how to get it, by compiling lists of offenders eligible for
community service and submitting these lists to the magistrate, by attending
community service meetings with community service officers, and by creating links with
probation officers, community service officers and others to jointly hold sensitization
talks for inmates in prison about community service and its advantages.%°
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After-care services for ex-offenders are rarely available, even in peaceful countries
in Africa. People living in close-knit communities are wary of outsiders. In some
countries, the link paralegals established between prisoners and their families is being
expanded as they are asked by prisons and prisoners to provide assistance on release.
Often this is limited to a request for funds to get home. Increasingly however they
find a need to advise communities of the release date of a prisoner and so encour-
age local community activists to prepare the community for the return of the prisoner,
or advise if his or her return would not be welcome and to seek alternative
temporary accommodation. The work of the village mediators discussed above in
this chapter may also be enlarged to accommodate services of this kind.

F. Summary and recommendations

In the community

Restorative justice processes can increase community engagement and facilitate the
involvement of the community in response to the problems of crime and social
disorder and, when properly trained, community volunteers can be as effective in
facilitating restorative processes as criminal justice professionals.

Private legal aid providers have emerged as a response to the serious shortcomings
of many traditional and customary law forums, but as complements rather than
substitutes to these forums. Effective mediation services at the community level:

® Assist non-State justice systems in managing their own caseload
® Serve to decrease the workload for the State justice system
® Provide cheaper and quicker justice services than the State justice system can

® Protect and respect the privacy of the individual in the community.

Perhaps the key ingredient is that the solutions tend to be of better quality. They
instil a culture of dialogue. In mediation, the process focuses on the will of the parties,
allowing them to come away with a conclusion that is mutually satisfactory.

During investigation

Trial observations of 91 capital cases conducted during 2000-2001 in one African
country resulted in the following findings: police lacked the resources to gather
evidence and complete their investigation; they relied too much on confession
evidence; they adduced hearsay evidence, which in some cases led to a case being
dismissed at trial, years after the offence and after the defendant had languished in
prison; individual officers were transferred and case files subsequently lost or
forgotten; and case files were lost or mislaid when referred to State lawyers. This
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contributed to a blame culture, with each part of the prosecuting process blaming
another for delays or loss of files.

The observations above could apply to many courts and prosecuting agencies. While
available legal aid service providers cannot address all these problems, they can assist
with some of them. The presence of third parties at the formal interview stage can
deter abuse of process and over-reliance on coerced admissions of guilt.3! Cases that
have grown old and appear not to be moving can be identified in prison, followed
up with the investigating authorities and referred to the court for action when delays
are unacceptable.

Where criminal justice agencies open their doors to a rights-based approach,
civil society actors need to adapt their response accordingly. Confrontation needs to
be jettisoned in favour of a more collegial approach. Civil society groups have
demonstrated that, by building on local capacity and engaging with local actors,
often on a personal level, they can jointly produce a set of actions that protect the
poor, weak and marginalized in the early stages of the criminal justice process when
they are most vulnerable.

Governments should provide legal or paralegal services at police stations and
prisons in consultation with police and prison authorities, law societies, law school
clinics, NGOs and other legal aid providers.

At court

By improving cooperation between justice agencies and actors, especially locally, and
by examining the caseload more closely, more can be done through opening lines
of communication and diverting appropriate, minor, cases away from the State justice
system, releasing time and resources for courts and lawyers to try those cases that
are serious or complex, where the interests of justice require the assistance of
competent counsel. The competency of these counsels can be enhanced through
training and policy coordination.

When the judiciary is proactive, the process can move more smoothly, to the benefit
of all. Dispensing justice need not only take place in a court from a bench, it may
also require on occasions stepping off the bench and bringing justice to the
people.

In prisons

As illustrated above, paralegals can fill gaps in the system and assist prisoners in
accessing justice. Paralegals can interview prisoners and take statements, provide
general information to those awaiting trial and assist those who have been convicted.
In addition, they can link prisoners to family members, sureties, courts, prosecutors
and defence counsel. Prison administrations in East and West Africa have introduced
paralegals inside prisons as they help prison staff by pushing cases through the system
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more speedily and by reducing tension.®? Training of prison liaison officers in
Southern Sudan is a promising practice to ensure the rights of prisoners.



V.

Legal aid services for the
poor and marginalized

A. Introduction

In order to identify promising practices, two questions need to be asked: first, what
models of legal aid have been applied and which of them have had an impact?
Second, which models work to reach vulnerable groups such as ethnic minorities,
women and children?

Minorities (including persons living with HIV/AIDS, persons with disabilities and
other vulnerable groups), children and women face unique challenges in accessing
justice, especially in the developing world. Although women constitute a small
fraction of the total prison population in most countries (usually less than 2 per
cent), they are at particular risk of being abused or disregarded. They are often less
likely than men to be able to access legal aid or have knowledge of the legal system
and have often been placed in pre-trial detention for reasons that were not in
conformity with the formal law.

Poor women in the criminal justice system accumulate handicaps, especially when
their violated rights relate to the private sphere, such as family matters or sexual
conduct. Seeking to address the practical difficulties that they face and making the
criminal justice system more responsive to female victims of gender-based crimes
requires a deliberate criminal-justice-system reform strategy. A starting point is to
provide legal aid specifically targeted at women and girls.

For children, criminal justice systems function fairly inadequately: for instance,
institutions may lack medical facilities and rehabilitation services or the ability to
determine a child’s or young person’s true age. Such inadequacies only make the
criminal justice system a revolving door for child offenders.®> The commitment of
Governments across the continent to the protection of the rights of children in
conflict with the law is based on the ratification of regional and international treaties
and conventions that set minimum standards for the treatment of children in conflict
with the law. These standards guide the actions of Governments and all actors in
the field of juvenile justice administration. Ratification of the Convention on the
Rights of the Child and its subsequent domestication into national laws provides
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additional leverage for juvenile justice actors to hold the Government accountable
for effective juvenile justice administration. The Convention recognizes®* the need to
adopt appropriate measures to promote physical and psychological recovery and
social reintegration of child victims. Such recovery and reintegration should take
place in an environment that fosters the health, self-respect and dignity of the child.
In addition, the Convention sets standards for the management of children in conflict
with the law in the criminal justice system, stating that the arrest, detention and
imprisonment of a child shall be in conformity with the law and shall only be used
as a measure of last resort and for the shortest appropriate period of time and that
the child should be separated from adult offenders (article 37).

To ensure access to justice for disadvantaged groups, a deliberate identification of
entry points is necessary. The “Voices of the poor” report noted that the indifference
of police is particularly prevalent in cases of violence against women.

B. Special units for women and children

The establishment of specialized units or designated officers to respond to cases of
violence against women is a paramount tool to effectively implement laws that seek
to eradicate violence against women. Cases involving violence against women are
often complex and require special skills in recognizing the gender aspects of the
crime patterns, working with victims and their families, dealing with perpetrators
and coordinating with multiple agencies. Developing these skills often requires
specialized training, education and experience.

One-stop centre for vulnerable groups: family and child protection units in
Northern Sudan

The Sudanese authorities, with the support of the United Nations Children’s Fund,
piloted a Family and Child Protection Unit in 2007 aimed at providing a one-stop-
shop centre of professional services to women and child victims, witnesses or accused.
This model is scaled up in the South Africa Child Justice Centres.®”> The units apply
a special policing approach, employing trained police officers to deal with sensitive
cases and vulnerable people in a non-threatening environment. The staff wear civilian
clothes and in investigations apply technology such as video recordings to take
statements, thereby reducing the trauma of court appearances. These units have been
rapidly expanded throughout Northern Sudan.

They provide an assortment of services to their clients, including:

® Psychosocial support, social services, legal aid and forensic investigation.
® Proper investigation of cases, with a conviction rate of 50 per cent

® Awareness in local communities about sexual and gender violence, encouraging
communities to report such matters to the police authorities
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® A system of close collaboration with other specialists (i.e. from social services,
legal aid, prosecution, the judiciary and health professionals)

® A database of all reported cases.

The key success factor of the units is the prompt follow-up of reports of abuse and
violence, gathering of evidence and effective presentation at court. This has enhanced
the professionalism of the units and led to increased public confidence in reporting
such cases.

It has also led to closer collaboration between the police, courts and a network of
lawyers providing legal advice and assistance. The collection of data has also created
a source of information on trends in crimes against children and led to further
changes and reforms within the justice sector. This includes creating child prosecution
offices at State level, with trained staff to conduct investigations into cases involving
children, raising the age of criminal responsibility from 7 to 12 years and establishing
a telephone hotline.

Child justice centres in Bloemfontein and Port Elizabeth, South Africa

The Child Justice Law of South Africa provides for specialized child justice courts
and one-stop child justice centres®® for all cases involving children. The aim of such
courts is to ensure an appropriate environment for child offenders and to facilitate
the child justice provisions of the law.

The location and design of the physical space must be conducive to the dignity and
well-being of children: proceedings are conducted in a language that the child
understands, questions and responses are framed in a way appropriate to the child’s
developmental level and the proceedings are informal so as to encourage the
maximum participation of the child. No leg irons are permitted and handcuffs are
allowed only in exceptional circumstances.

The Child Justice Law intends that one-stop centres should streamline the whole
process, from arrest to the formal court process. All the major services are in one
building: holding cells, assessment rooms, police services, probation services, a
courtroom and rooms for presenting diversion programmes so that parents and
children do not need to travel.

The law provides that the jurisdictional boundaries of these one-stop centres do not
have to correspond with the boundaries of existing magistrates’ courts. The
Mangaung One-Stop Child Justice Centre in Bloemfontein and Nerina One-Stop
Child Justice Centre in Port Elizabeth are examples of centres that already exist.

The law provides that the ministries of justice, social development, safety and security
and correctional services are all responsible for the provision of resources and services
for the one-stop centres.
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Children who had been to court were consulted in the drafting process. They said
the experience was scary and that they felt nervous, embarrassed and disappointed.
Some 40 per cent felt that they had not been given a chance to tell their story and
the majority had been transported or held with adults. However, children who had
been through the Port Elizabeth Centre (previously known as Stepping Stone One
Stop Child Justice Centre) said the following:

® “Stepping stones made me and my family feel understood”
® “Being there taught me about the law”
® “It gave me a second chance”

® “It prevented me from being sent to prison.”

Family support units, Sierra Leone

The family support units were established with the assistance of the United Nations
Mission in Sierra Leone and are currently key to combating previously unchecked
areas of crime in Sierra Leone. The first began as a domestic violence unit,
established in 2000 at one of the police stations in response to the increasing cases
of domestic and sexual abuse in the post-war State. The main beneficiaries are the
women and children, especially those in rural areas. In 2003, these units received
more than 3,000 reports of sexual and physical violence against girls, estimated to
make up around 90 per cent of the victims. Currently, the family support units
operate at police stations to deal with matters relating to the family. Mediators in
the units had the strong support of the new law,®” and have made some inroads into
addressing issues of domestic violence.

Scope of family support units

According to the Child Rights Act, the family support units are responsible for
handling the following matters:

® Sexual assault

® Physical assault (domestic violence)

® (Cruelty to children

® Offences committed by children

® Anti-human trafficking relating to children

® (ollaborating and partnering with other units.

Structure of family support units

At the unit level, the family support unit comprises the police officers, social workers
and probation officers who conduct joint investigations. In conducting joint
investigations, the sole responsibility of the Sierra Leone police is to focus on criminal
aspects, while the social workers focus on protection issues.
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Presently, there are 30 family support unit stations countrywide, with a total of 229
personnel. The staff receive training on working with victims of rape, sexual abuse,
domestic violence and trafficking. They also train in basic crime investigation
techniques and attend specialized courses in joint investigations.

The operations of family support units include the following:

Receiving, censoring and recording reports

Issuing police medical report forms to victims or survivors for referral and
medical treatment

Investigating, recording and referring cases

Obtaining statements and sharing details with assigned social workers
thereafter (the arrest and detention of offenders is often carried out by the
Sierra Leone police)

Visiting crime scene: it is the role of the Sierra Leone police staff to make
necessary preparations to visit crime scenes. Technical and professional support
is provided by the Sierra Leone police, including cameras, cordon tapes and
exhibit bags and tags

Prosecuting offenders: at the completion of every investigation, the police will
often decide whether a crime has been committed and whether to charge the
offender in court. The family support unit staff will be subpoenaed by the
court to give evidence against the accused as a prosecution or police
witness

Checking criminal records: a specialized unit within the Criminal Investigation
Department (the criminal records office) keeps and maintains criminal records
of offenders. The Sierra Leone police/family support unit furnishes the criminal
records office with the information required to generate criminal records

Conducting searches: the police are prompted to conduct searches for the
purpose of evidence-gathering (e.g. used towels, condoms, stained clothing,
drug paraphernalia or substances and weapons). The suspect will normally
make a certification note showing that the search party did not damage or
take away or steal anything during the search

Counselling: trained family support unit personnel now offer counselling
services to victims or survivors

Conducting identification parade: victims and survivors often have difficulty
identifying the suspect or offender. The Sierra Leone police or family support
unit often facilitates this process, whereby a suspected person or persons are
placed amongst other persons to ascertain whether victim or survivor can
identify the correct offender

Obtaining police bail: the Sierra Leone police or family support unit often
grants bail to suspected persons, mandating that they continue to report to
the station while the investigation continues.

8
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Activities of family support units

The family support unit engages in active and proactive activities to engage the
surrounding communities. Unit staff regularly meet with the community to share
views on problems affecting them and to identify possible solutions. This is achieved
through widespread public awareness campaigns using various tools.

The community also becomes engaged when community members report complaints
to the family support units, prompting police investigations and home visits to the
victims or survivors. The family support unit personnel investigate and refer matters
for appropriate action such as prosecution. The units are mandated to give feedback
in writing to the family support unit management at police headquarters on a weekly
or monthly basis. Such information is transmitted to relevant policy stakeholders
such as the AIG Crime Services and the Inspector-General of Police.

National legal aid clinic for women in Zambia

The Law Association of Zambia established the National Legal Aid Clinic for Women
to provide free legal services to indigent women and children. The clinic is present
and has permanent employees and offices in all three provinces. The clinic has
employed up to 10 lawyers on a full-time basis.

C. Diversion from mainstream criminal justice system

Diversionary mechanisms are commonly applied to children in conflict with the
law.88 States should seek to establish laws, procedures and institutions with the
mandate to handle matters relating to children in conflict with the law. Wherever
appropriate and desirable, and provided that human rights and legal safeguards are
fully respected, measures for dealing with such children that do not involve resorting
to the formal judicial process should be favoured. The United Nations Standard
Minimum Rules for the Administration of Juvenile Justice provide that, in appropriate
cases, consideration should be given to dealing with children in conflict with the law
without resorting to formal trial.®

One of the diversion options in use in Namibia and South Africa allows the young
person to pay back to the community the harm he or she has caused. The young
person works for a number of hours in a non-profit organization. The conditions
are that the young person is 14 or above, admits to the commission of the offence
and has no history of mental disorder. The young person and parents sign a contract
with the placement agency and a social worker. A time sheet is kept and subsequently
returned to the court as proof that the young person has completed the order so
that the case can be withdrawn. Where alternative dispute resolution processes fail
or are inappropriate, the matter comes to the court for adjudication.



CHAPTER V

LEGAL AID SERVICES FOR THE POOR AND MARGINALIZED

Children charged with capital offences are the only ones tried in the mainstream
criminal courts, while the rest are tried in family and children’s courts. Trials in
these courts are to be expeditious. If cases are not completed within three months
of the plea being taken, they must be dismissed and the child protected from further
proceedings relating to the matter. The use of such terms as ”conviction” or
“sentence” is prohibited in these proceedings to avoid stigmatization of the child
offender. The statute dictates instead the use of terms such as “proof of an offence
against the child” and “order”.

D. Victim support units in Zambia

Elsewhere on the continent, numbers of victim support units appear to be increasing
in police administrations. In Zambia, legal aid service providers report good working
relationships with officers of police victim support units and social workers. A formal
agreement in the form of a Memorandum of Understanding has been entered into
with the police, whereby a police officer from the victim support unit is permanently
placed at the offices of the International Justice Mission and National Legal Aid
Clinic for Women to assist with cases.

The establishment and running of such units is resource-intensive, both in terms of
financial and human resources. Conditions prevailing in these units are considerably
better than those found in other police facilities but, while they have helped to ensure
a degree of diversion for children and protection and care for women, they have, in
some instances, struggled to provide the necessary psychosocial/medical support for
victims and suspects, and have not always been able to offer the required legal advice
and assistance.

These victim support units were established in 1994 in line with the Zambian police
reforms. The units deal with matters such as crimes against the underprivileged and
the girl child, property-grabbing, child abuse and sexual offences. The establishment
of these victim support units has led to an increased police administration in the
country.

In other African countries, efforts to support victims and witnesses are at the nascent
stage, with different approaches under consideration. In Ethiopia, efforts to formulate
policies and legislation are informed by small-scale pilot programmes driven by
NGOs in Uganda. It will be vital for information and lessons learned from these
pilot programmes to be shared in the event of replication and adaptation by other
countries.

8
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E. Targeting refugees: gender-based violence legal
aid clinics in Guinea

The American Refugee Committee (ARC) operates two gender-based violence legal
aid clinics in Guinea, working with refugee survivors of gender-based violence from
Liberia and Sierra Leone. The clinics provide primary services such as education on
the legal rights of women and children and confidential advice to women and children
regarding their legal rights and options. Since the early 1990s, the humanitarian
community has increasingly focused its attention on the problem of gender-based
violence. There are security measures in place and health and psychosocial
programmes targeting gender-based violence survivors in the refugee population and
nearby communities. Once these services had been established and trust had been
built with the community, there was a rapid rise in the number of survivors coming
forward for help. Over time, as survivors began their physical and emotional recovery
from abuse, many expressed the need for legal justice.

Since the legal justice system in Guinea is not easily accessible for refugees, ARC
implemented gender-based violence legal aid clinics in response to the need for
assistance and support to survivors seeking legal justice under the law, and provided
legal representation for women and children whose rights had been violated. In
addition, Government advocacy is emphasized. Throughout the legal aid process,
survivors continue to have access to psychosocial support from ARC and other
organizations in Guinea. This emotional and social support is essential for survivors
pursuing the long and difficult process of legal justice.

The two ARC legal aid clinics process between 400 and 600 cases per year, working
only with refugees. The clinics prosecute cases of physical and sexual violence,
domestic abuse, sexual exploitation, child prostitution and the pimping of children,
forced prostitution, threats, paternity suits and child custody or kidnapping.

F. Witness protection

In many countries, especially in post-conflict States, the prosecution of serious criminal
activity has been constrained by the reluctance of witnesses (and even victims) to
testify at trial because of threats to their lives and the lives of their family members.
Failure to protect the witness or victim leads to the failure of prosecutions and to
crimes going unreported. After recent conflicts, a pattern has emerged of witnesses
and victims disappearing or being murdered prior to testifying at trial, while others
have suffered retaliation after testifying. This pattern is especially familiar in cases
of prosecutions of organized criminal activities or of politically or ethnically motivated
crimes.”®

Providing witness protection helps to encourage victims and witnesses to report serious
crimes and criminal offenders to work with police and agree to be cooperating
witnesses. In some cases, the absence of witness protection measures makes it impos-
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sible to get the evidence needed to prosecute and convict perpetrators
of serious crimes. In many cases, the physical protection of witnesses is necessary
to ensure the safety of the witness during the investigation and trial, and even after
the trial.”!

Special measures are needed to deal with the demands of investigating, prosecuting
and judging crimes involving violence against women, including rape and other forms
of serious sexual abuse.

Protection may be as simple as providing an escort to and from the court (whether
accompanied by police or a third party), offering temporary residence in a safe house,
providing a lump sum amount to organize self-protection, or using modern com-
munications technology such as videoconferencing or simple screens for testimony.

In South Africa under the former apartheid regime, the protection of witnesses
included holding witnesses for protection purposes in custody involuntarily. This
restrictive measure was used to coerce witnesses to give evidence. In 2000, a new
law on witness protection entered into force, establishing a special sexual offences
and community affairs unit under the national prosecuting authority, which provides
assistance to victims and witnesses of crime in coordination with a number of
stakeholders, including NGOs.

In the Democratic Republic of the Congo, the United Nations mission (MONUC)
Office for Sexual Violence®? issued the following checklist:

e Follow the “do no harm” approach

® Avoid repeated interviews of survivors

e Use only trained personnel to conduct interviews with survivors
® DProtect sources and their confidentiality

e Apply the World Health Organization “Eight ethical and safety recommen-
dations for researching, documenting and monitoring sexual violence in
emergencies”

® Apply the principles introduced to guide humanitarian responses in emergency
settings.

The main principles are that action and inaction may have unintended negative
consequences. Actions and interventions, or a lack thereof, must not adversely
impact upon or expose individuals and their communities: before actions are taken,
consequences and potential risk factors need to be assessed and measures need to
be taken to eliminate or minimize such risks, and, in the collection of information,
the benefits to the community and survivors need to outweigh the risks.
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G. Summary and recommendations

Legal aid is vital to ensuring an adequate and multisectoral approach to constraints
faced by women, children, victims and refugees, among other groups. To successfully
aid vulnerable groups in remaining safe and obtaining justice, legal aid must be
instituted in creative ways, at the appropriate time and as part of a comprehensive
prevention and response programme. One-stop child justice centres are a creative
innovation in this direction. Efforts are under way across the continent to address
gender, conflict and all forms of vulnerability in the administration of justice.

If legal aid for poor and marginalized people is to be successfully provided, openness
and a deeper understanding of vulnerability in relation to the justice system will be
required. This understanding would inform integrated and coordinated action by
Governments and non-State actors and enable a broader definition of legal justice,
to include both formal and informal systems. This would generate a minimum set
of standards to guide policymakers and programmers to carefully assess and plan
for marginalized groups. To reach this level of effective, integrated and coordinated
action would require the bringing together of collaboration, skills, knowledge,
training, coordination and high-level support and commitment at the national level.

All legal aid frameworks, be they legal, policy or regulatory, should be reviewed in
terms of gender and vulnerability sensitivity. Typically, the starting point is to identify
processes and factors hampering equal access or excluding certain segments of the
population from the basic right to access. It is also necessary for technical resource
institutions to provide programmers with guidance and standards in mainstreaming
these issues and moving these concepts from theory into practice.’?



Management
and administration
of legal aid

A. Programming for legal aid service delivery

There is a growing commitment by justice programmers to enhance access to justice
for all, and particularly for the poor and marginalized groups across the continent.
State funding of legal aid in criminal proceedings is essential for justice for the
indigent and marginalized groups. The challenge to programmers is how to set about
providing this legal aid. In many countries, although legal aid needs are overwhelming,
they are a low priority or diluted at the point of programming. The present chapter
aims to provide programmers with basic tools in planning for legal aid service
delivery. The Handbook recognizes the role played by the civil society voice in
keeping the issue of legal aid service delivery on the agenda. Civil society
organizations can act both as a resource to programmers and as watchdogs to ensure
that the design and execution of justice reforms pay attention to legal aid service
delivery. The last section of this chapter identifies practices in the organization of
civil society organizations that promise to strengthen the civil society organization
voice for a strong legal aid system, focused on enhancing access to justice for all in
the criminal justice system.

B. Evidence-based programming for legal aid services

Gathering baseline data

Effective programming is a consequence of sound identification of the problem and
possible solutions. A reading of the current state of the criminal justice system is
pivotal to accurate identification of the problem. A baseline will provide a clear
snapshot of the justice system so as to begin to identify the key issues and prioritize
a course of action. This baseline information also provides a template against which
progress can be measured and potentially useful measures can be scaled up.** In
establishing the baseline, the programmer will collect information pertaining to the

89



90

HANDBOOK ON IMPROVING ACCESS TO LEGAL AID IN AFRICA

legal, policy and regulatory frameworks, the broader administration of justice
frameworks and the practice of criminal justice as a whole.

A review of the legal framework is a constitutive element of the baseline. This will
map the parameters within which legal aid is provided in a given country. To arrive
at the existing legal frameworks for legal aid service provision in a given country,
the following questions will be pertinent:

® When, in law, can a person first obtain legal aid (i.e. advice or assistance, and
not only representation)?

® Is he or she, in law, entitled to legal aid at the police station? In prison?
In court?

® Are there any conditions attached?

The law may clearly state, in line with international standards, that citizens have the
right to consult a lawyer upon arrest, to inform family members and to retain the
right to maintain silence upon being questioned. As is often the case, the problem is
less with the law as stated and more with the law as it is practised. Further enquiries
serve to test the application of the law and gaps in enforcement and oversight.

The Lilongwe Plan of Action provides a useful benchmark for the review of the
institutional framework. The Plan recommends that States establish a legal aid service
that is independent of Government (i.e. not administered by the ministry of justice);
that legal aid service providers are diversified, calling on the participation of the law
society (to provide free services), law schools, and NGOs and faith-based groups;
and that there are mechanisms to ensure quality standards in the provision of legal
aid.

How, in view of the above, is legal aid currently administered by the State? And is
there a policy to make legal aid systematic and sustainable?

To complete the baseline, it is important to identify the resources accorded to the
implementation of legal aid services. A useful comparator is always the equivalent
expenditure on the detection, policing and prosecution services. Budgetary allocations
tend to be limited. Legal aid is usually apportioned an amount from the justice
budget, which includes the judiciary and administration of the courts and may extend
to the police and prisons. Documents to consult may be sourced directly from
the legal aid department or board (where such institutions exist) and the ministry
of justice, under which most legal aid schemes are administered. Supplementary
documents may include the country’s national development plan or poverty reduction
strategy paper, as well as donor reports and any assessments of the sector that are
available. Key questions to ask in this area include:

® How much State funding is available for the justice sector as a whole
(judiciary, prosecution and legal aid)?

® What is the amount per capita allocated to legal aid and how does that figure
compare with allocations for health and education?®’
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What legal aid service providers do

There are a range of legal aid providers operating within the formal and informal
justice sectors. Mapping these actors can provide a picture of who is available
and where, and what they can offer. This will also show the geographical and
jurisdictional gaps in service delivery and inform the prioritization process.

The first port of call may be a profile of the range of legal aid service providers,
their geographical coverage, capacity and resources, both financial and human.
Chapter III of the present Handbook provides a list of possible actors in a given
country. Key questions in this realm include:

® What form of legal aid is provided by the State, the legal profession, law
schools and non-State actors such as NGOs and faith-based organizations?

¢ What is the geographical coverage and distribution of each provider?
® What services are provided?

®  Where are the strengths? Where are the gaps?

This mapping exercise is also important to the actors at policy level, those that are
driving investment in the criminal justice sector and broader justice reforms. The
criminal justice system is inherently complex, as it straddles a range of independent
institutions across the executive and the judiciary. In the absence of a deliberate
effort to coordinate these constituent elements of the system, they fall out of
synchronization, driven by institutional as opposed to system goals. This produces a
mentality where each element narrowly defines its role: the police to arrest and
investigate, the prosecutors to prosecute, the courts to adjudicate and the prisons to
incarcerate. As a result, the system fails to function adequately or at all because the
parts of the system fail to act in concert.

Programmers need to ascertain the existing coordination mechanisms and the levels
of coordination. In some countries that have adopted a sector-wide approach,
coordination happens at the stages of policy formulation, planning, budgeting and
monitoring. This is the case, for example, in Ethiopia, Kenya, Malawi, Sierra Leone,
Uganda, the United Republic of Tanzania and Zambia. Sector-wide approaches are
in formative stages in Burundi, Rwanda and the United Republic of Tanzania.

Guiding questions for the mapping exercise may include the following:

® How are policies, plans and budgets developed in the criminal justice system?
Is there a meeting point for the different actors in the system to address
common concerns, such as legal aid service provision? At what level? Who are
the key actors? What tools do they have at their disposal? The answers to these
questions may take the form of a strategic investment plan or a policy paper
on criminal justice.

e What is the stance of these actors regarding the State’s obligation to provide
legal aid services at all stages of the system? What information or research is
at their disposal regarding the status of legal aid service delivery in the system?
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Who is the voice for legal aid services in this unit? What influence do they
have? What more needs to be done to create a stronger voice for legal aid in
the policy, planning and budgeting arena?

The donor agencies are key players in the delivery of legal aid services in the criminal
justice system. Some will give strong support to civil society organizations delivering
legal aid services. Key questions are:

® Which donors are active in court and criminal justice issues?
® What projects are under way and at the planning stage?

® What mechanisms for coordination exist between them?

Post-conflict countries need quick answers. They cannot wait for structures to be
built and professionals to be trained. They need mechanisms to prevent conflict from
recurring. They need mechanisms for promoting reconciliation. They need to rebuild
trust in the justice system and confidence in that system to deliver impartial and
fair rulings. The speed of events and the need to be seen to be doing something
should not, however, prevent strategic thinking. On the contrary, it reinforces the
need for it.

Understanding the critical needs of beneficiaries of legal aid services

To answer the questions above, it is important to have a fair understanding of the
needs of the criminal justice users and those of the system. Key questions are:

® What categories of people go though the criminal justice system? Disaggregate
the data by gender, age, socio-economic variables and geographical location

® Which point of the legal aid system is presently serviced by the broad range
of legal aid service providers?

e What point in the system do users say is in most need of legal services?

Supplementary data may be obtained from criminal justice statistics, crime statistics,
court case statistics and prisoner statistics, where available. Independent human rights
watchdogs may also provide useful information. Where they are not in existence,
observations at court, together with enquiries made during visits to police stations
and prisons, will disclose whether or not accused persons have access to counsel
and other legal services.

The questions below will aid the observation process.
At the police station and in prisons

In seeking to gauge observance of the individual right to legal advice and assistance,
note at the police station and in prison what materials are available to those
suspected or accused of a crime.
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¢ What advice or guidance do police and prison officers provide to people on
arrival?
® Do detainees in police custody understand their legal rights?
» The right to remain silent
» The right to consult a lawyer before answering any questions
® Do prisoners understand the charge with which they are faced, when they last
appeared in court, whether they were represented, how long they have spent
in custody and whether they have applied for bail or why it was refused?
At court
® What legal aid services are available to users of the criminal justice system at
the point of trial?
® At what point in the criminal justice system are free legal services made
available to a justice claimant? What are the criteria for access? How appropriate
are they?
® What are the strengths and weaknesses of the existing system and what are
the possible solutions to the latter?
® What are the user perceptions regarding the range and quality of legal aid
services provided at court?
[ ]

Who pays the lawyer for his or her services? Is there a set fee per case? Are
fee levels adequate?

Voices of beneficiaries

The questions above should be complemented by a compilation of voices of those
who come into contact with the criminal justice system. Find out their broad and
specific demands of the criminal justice system. For instance, what are their current
concerns about safety and security? What remedies were available before the onset
of conflict and which are currently available? Focus-group discussions can be
conducted around a prepared set of questions, which may include:

What are the main causes of conflict in the community?

How are they dealt with?

Were they dealt with effectively before the outbreak of conflict?
Do you feel safe? Why or why not?

What are the main offences?

How are they dealt with?

How could they be dealt with?

When an incident occurs (dispute, offence, conflict), to whom do you go for
advice or assistance?

Do the police assist? What problems do you encounter with the police?

Do the courts provide a final resolution? What problems do you encounter at court?

9
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For those who have experience of the criminal justice system, it is important to
ascertain the first point of contact with legal aid service providers, the frequency of
contact, points of discussion and the rating given for quality of service in comparison
to privately funded legal services.

Not all categories of users are impacted in the same way by the criminal justice
system. In different settings and at different levels, different nuances of vulnerability
manifest themselves. Women, children, people living with HIV/AIDS and people with
disabilities may rank high in order of vulnerability.

Understanding the critical needs and position of the criminal justice system
in the national development agenda

The agenda to advocate for a State-led legal aid system should strive to trace and
exploit the intersection between the State system, Government priorities and the
legal aid goals. For most Governments, concerns surrounding safety and security
and justice are high on the agenda. The process of stabilizing the country (disarming
and integrating militias, facilitating the return of refugees and internally displaced
persons and restoring a sense of normality) is predicated on the reassertion of order
and the rule of law in a post-conflict setting. While courts are being rebuilt and
lawyers being trained, people still need access to lawful and effective mechanisms to
manage their disputes and keep the local peace. Where the objective is to drive
national development through private sector investment, the legal aid reform stance
should be to make the connection between fair and prompt trials and increased
private sector confidence in the economic environment.

In spite of the contribution that a more effective legal aid system can make to safety,
security, access to justice and thereby to national development, it continues to be
ranked low in many countries due to the failure by advocates to make the case for
legal aid in a language that policymakers understand. Key questions are:

® Who and what are the drivers of reform of the criminal justice system? Is
it driven by efficiency, access to justice, rule of law or human rights? What
policies are in pursuit? Tough on crime? Rights promotion? Justice for all?

® What is the stated contribution of criminal justice reforms to national develop-
ment? Is it a crime-free society as a contributor to private sector investment?
Is it a human rights focus or poverty alleviation?

® Are there any legal economic incentives that impede the flow of cases in the
criminal justice system (e.g. lawyers paid per appearance with an incentive to
allow cases to drag on)? Are there any illegal economic incentives (e.g. police
officers or court officials requiring payment to do their jobs)?

® s there peer pressure on actors in the system operating against them to address
the negative aspects (e.g. if a lawyer wants to press for a case to be decided
quickly, will his peers present obstacles)?

® Are there biases against the accused receiving adequate legal representation
(e.g. as a result of public attitudes relegating the rights of criminals)?
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Collecting and adopting good practices from elsewhere

Lessons of what works and what does not in similar jurisdictions will enrich the
analysis. A multidisciplinary team should be formed to conduct research and, where
possible, conduct exposure visits to jurisdictions that have these practices. The study
team should compile a report and make recommendations on how the practice might
be relevant to their country and adapted for application. The NGO Penal Reform
International facilitated the replication of the Paralegal Advisory Service Institute
(Malawi) in four African countries and one in South Asia; and community service,
based on a Zimbabwe model, in 12 African countries. Acting as the facilitator in
this process, Penal Reform International applied a simple framework common to
each country.

Political will and leadership facilitate the success of any such scheme by unlocking
obstacles to cooperation between stakeholders. They are not prerequisites, however.
By engaging locally, underneath the political radar, small changes can achieve a
measurable impact and create local momentum and consensus, which can lead to
policy changes higher up (see box).

Signposts for sharing good practices

e |dentify what has worked in Africa or elsewhere (e.g. camp courts were copied from Bihar,
India and the village mediation project was based on a practice developed in Madaripur,
Bangladesh) to address the prevailing priority

e Conduct a study of promising practices from the region and convene a working group to
visit the country to observe and ask questions. The composition of the group is key and
should be representative of all justice agencies and actors. It should comprise influential
practitioners from these agencies and groups

e Convene a meeting of national stakeholders to review the situation back home and report
back on the study visit. The national meeting:

e Agrees a plan of action that targets short-term gains
® Nominates a lead agency
e Agrees the composition of a national steering committee or advisory council

e Adopt an inclusive approach, with all criminal justice actors represented: courts, police,
prisons, social services, lawyers, law schools, NGOs, faith-based groups and traditional
authorities

e Engage experienced trainers, resource persons from the region and mentors to assist during
the first months

® Provide clear, useful training and support materials

e |mplement a plan of action at a pace set by the participating agencies, with close support
at the early stages and paying attention to data-gathering

e Allow for progressive scaling up or rolling out to new districts.

9
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Developing a national strategy for legal aid service delivery

Once the baseline study has been completed, several steps might be pursued at the
same time. The baseline data will need to be analysed and the views from the regional
consultations synthesized. They may be presented and discussed at a national confer-
ence, where the members of the study team(s) report back on their findings. The
national consultation has two objectives: first, to highlight the status of legal aid
service provision in the country and its impact on the criminal justice system and
second, to develop a strategy for redressing the identified constraints. The consultative
process should produce a strategy that would drive reforms in legal aid provision
for a specific period of time. All operational-level plans would be derived from and
fall within the overarching framework provided by the strategy. The consultations
should ideally be driven by a champion for legal aid within Government. They should
bring together the Government, civil society, the private sector, system users and
development partners.

In visual terms, the component parts of such a strategy might resemble the diagram
shown in figure III, which. portrays the criminal justice system as it generally appears
in countries that follow the English common law system, which can be adapted quite
simply to other legal systems.’®
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Figure 111

The criminal justice system in countries applying the common law
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Where traditional dispute resolution fails or alternative dispute resolution by
civil-society and faith-based organizations is not applicable, the matter proceeds to
police and goes through the court system with a number of adjournments until it
is finally disposed of by way of appeal to the High Court, acquittal or sentence of
imprisonment.

Figure IV indicates the main blockages and problems common to most jurisdictions
that render the basic formal system inoperable. It shows the justice system as a chain
of events, involving a range of actors who are all interconnected. Therefore, any
intervention must include all these agencies and actors (i.e. it must be cross-cutting)
and address the “big picture” (i.e. it must be holistic or sector-wide) if there is to
be any sustainable impact.
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Figure IV
Major challenges and obstacles limiting access to justice for the poor
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Figure V presents an action-oriented approach. The approach presents a series of
small-scale, local initiatives that include all the actors and tests what can be done
and demonstrates measurable returns in a short time and at little cost.
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Figure V

Relieving pressure on the formal justice system: the action-oriented approach

Criminal justice systems everywhere are under pressure. Rather than seek to reform
the whole system and implement an overall solution, the action-oriented approach is
more low-key and less threatening and is based on the notion of “norm graduation”.
In other words, the situation is improved through a course of action that:

® Addresses the problems identified
® DPresents solutions that are familiar to local actors

® Builds on what is available locally.

In this way, coalitions of interest form between justice actors and civil society
partners, local support builds up and momentum is sustained.

Trial observations, for instance, can reveal what works well and what does not. They
can focus narrowly on the trial process. They can also step back and enable the
practitioners (police, magistrates or judges, court officials, lawyers, prison officers
and social services) to provide their insights into the daily pressures under which
they work and provide a voice for the users of the system to air their views.
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By taking a problem-solving approach that relieves pressure at the local level,
momentum for change develops and coalitions of interest form among local actors.
The next step then becomes, again at the local level, a move towards a better
functioning system (see figure VI).
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Figure VI

From a dysfunctional to a functioning justice system

The lessons learned in a number of countries need to inform criminal justice
programming. The concerted efforts of Government and non-State actors have
demonstrated that by, building on local capacity and engaging with local actors, the
criminal justice system can jointly produce a concerted strategy at the local level.
This strategy can weave these practices into a safety net that protects the poor, weak
and marginalized at the early stages of the criminal justice process, when they are
most vulnerable.

Sharing knowledge and promising practices

Exposure to the experience of other countries can serve to open minds and inspire
actors to what works, what does not and why. As stated in the Ouagadougou
Declaration, there is a rich experience available across the continent that has yet to
be fully exploited. Each experience started in the small way suggested in the figures
above, recognizing that modest initiatives had the potential to create the experience
of success, strengthen community resources, conquer remaining hesitations within
the criminal justice system and prepare everyone for more challenging initiatives.
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C. Allocating resources to the national strategy

There is a need to explore funding mechanisms from the outset. States bear the
primary responsibility for resourcing the delivery of legal aid services. Support from
development partners and other non-State actors should be viewed as complementary
to Government funding. It should not in any way be perceived as supplanting the
role of Governments.

Legal aid funds in Malawi, Rwanda, Uganda and the United Republic of Tanzania

The current Law of the Bar in Rwanda provides for the Bar Council to establish
an office of consultation and defence (bureau de consultation et de défense) for purposes
of assisting persons whose incomes are insufficient (subsect. 3, art. 60). It also
provides for a legal aid scheme, to be managed by the office of consultation and
defence. The law also establishes a legal aid fund. A similar position obtains in
Uganda. The funds were not yet operational at the time of compilation of the present
Handbook.

The reality is that many States lack the necessary resources and capacity to provide
legal assistance in criminal cases and rank the delivery of legal aid services low in
the policy and budgeting process. Public attitudes and the lack of a counter-voice
for legal aid exacerbate the problem. Politicians are aware that votes are rarely
garnered by supporting legal aid, but more often by “tough-on-crime” policies. In
the eyes of many ordinary citizens, providing funding for the defence of “criminals”
is a waste of scarce public resources.’” A glance at any country’s budgetary framework
within a national development plan or poverty reduction strategy finds legal aid low
down the list of Government-spending priorities.

A recent survey of legal aid in Africa®® found that while national laws respect a right
to legal aid, in many countries State budget allocations to legal aid are minimal.
Access to legal aid was not available at any stage of the criminal justice process, it
was particularly rare at police stations and only sometimes available in prisons and
in the lower courts.

In Malawi, following the recommendations of the Law Commission for broadening
participation of all actors in a national legal aid scheme, a national consultation
process produced a strategy for lawyers to supervise paralegals in offices around the
country. The costs were estimated at 30 cents per capita to provide such a service.
This amounted to an increase of 30 times the existing budget, but was agreed to
be reasonable in terms of the availability of national resources. However, it was not
implemented because it was not seen to be a Government priority at the time.

The United Nations Development Programme has observed that legal aid schemes
are usually expensive and many Governments do not consider them a priority. For
programming purposes, particular attention should be paid to increasing national
funding of legal aid services. This calls for a coordinated and consistent lobby group for
an increased share of public revenue. Avenues to complement Government funding
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will include the use of pro bono lawyers, university law clinics, the participation
of bar associations, paralegals and other public advocates, as well as civil society
organization campaigns to increase public awareness. Government campaigns to
increase national civic and rights competence are useful in crime prevention and
raising competencies to seek redress in courts of law. An alternative source of
financing is the multi-donor Legal Aid Basket Fund (LLABF), established in 2004
and managed by the Danish International Development Assistance Human Rights
and Good Governance Advisory Unit. This was aimed at influencing the creation
of an enabling framework for legal aid service provision, capacity development of
service providers and support towards equitable legal aid service provision in the
country.

Examples of alternative organization resources for legal aid services on the continent
are numerous. In the United Republic of Tanzania, development partners provide
resources for civil society organizations to deliver legal aid services through the
Tanganyika Law Society. In Uganda, a number of like-minded development partners
pooled resources into a Legal Aid Basket Fund (see section below). In Southern
Sudan, one development partner expressed the view that the fund need not be large
at the outset, but should be structured in such a way that it paved the way for
increased national investment in legal aid services.

Uganda Legal Aid Basket Fund

The Legal Aid Basket Fund is an initiative supported by five development partners
with a special interest in the area of legal aid service provision.®® LABF is an interim
funding arrangement mobilizing donor resources to support interventions that com-
plement Justice, Law and Order Sector reforms in Uganda. It also seeks to facilitate
the development of a sustainable national system for the provision of legal aid. In
order to achieve its desired objective, LABF supports (a) the development of legal,
policy and institutional framework on legal aid in partnership with the Government
of Uganda, (b) the development and implementation of affordable models of legal
aid service delivery and legal empowerment of the poor, and (c) pro-poor advocacy
and strategic planning among non-State actors concerned with legal aid.

The creation of LABF was spurred by the findings of the first Legal Aid Baseline
Survey in Uganda in May 2004, which was critical of the state of legal aid service
delivery in Uganda. The Survey revealed the limited role of the State in supporting
legal aid (State briefs) and the uncoordinated donor-funding approaches towards
legal aid initiatives.

LABF was established against this background and became operational at the end
of 2004. Its first strategy targeted interventions aimed at assisting the poorest and
most vulnerable groups. The pilot phase ended in December 2006 and was consid-
ered a major success. The pilot phase revealed the vast need for support in many
areas and thus warranted a further extension. A revised strategy was developed for
the second phase, 2007-2010, with a wider scope, including strategic support to
develop a comprehensive framework for legal aid. This framework would spell out,
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in terms of policy and legislation, the complementary responsibilities of both the
State and non-State actors.

This current LABF strategy is informed mainly by the tenets of two frameworks:
pillar four on good governance under the Poverty Eradication Action Plan and
Justice, Law and Order Sector Investment Plan II, which, inter alia, seek to enhance
access to justice for all, particularly for the poor and marginalized. The linkage with
the State planning framework lays a foundation for continuous collaboration with
the State and integration of LABF initiatives into the broader justice, law and order
sector. This is a key consideration for LABF, which is also expected to be a premise
for long-term sustainability.

LABF is currently comprised of five development partners and is managed by the
Danish International Development Assistance Human Rights and Good Governance
Advisory Unit under the Access to Justice component, which doubles as an imple-
mentation unit for grants beneficiaries and a coordination forum for the development
partners. The donors meet on a regular basis and receive periodic updates regarding
the performance of LABF. The essence of this harmonization and coordination is to
work towards a common trajectory of coordinated growth within the legal aid
subsector as part of national efforts to enhance access to justice. This joint effort
has also served to encourage the State in prioritizing its responsibility for legal aid.

At an operational level, the primary focus of LABF is on supporting effective
approaches to legal aid, as well as working towards changing the current paradigm
on legal aid service delivery. The aim is to move away from the conventional practice
of supporting isolated partners that deal with the symptom issues of legal aid and
towards addressing the root causes. The LABF approach involves shifting from
building uncoordinated institutions to supporting impact-oriented programmes that
are sustainable in the long term within a coordinated national framework. Partners
are encouraged to reorient their organizations towards more critical and systematic
approaches to implementing legal aid interventions in Uganda.

LABF provides a range of support, including (a) implementing civil society organiza-
tions in areas of primary legal aid service provision, advocacy, basic legal education
and strategic litigation; (b) a legal aid coordinating institution, the Legal Aid Service
Providers Network; (c) the national regulatory agency for legal aid (Uganda Law
Council); research projects aimed at developing better models for legal aid service
provision in Uganda; (d) innovative pilot programmes such as paralegal advisory
services, justice centres and pro bono pilot schemes; and (e) the development of
legislation and a national legal aid policy for Uganda.

LABF is an important arrangement that enhances coordination and the harmoni-
zation of programmes, limits resource duplication and complements the Justice, Law
and Order Sector reforms on access to justice. It is hoped that a long term and
sustainable national legal aid system will be developed, with appropriate structures
that would absorb the functions of LABF. This should clearly spell out the State’s
responsibility and leadership in legal aid service provision.
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D. Monitoring and evaluation

Impact will be demonstrated by establishing effective monitoring and evaluation
mechanisms that measure impact against the baseline survey. It will assist, therefore,
to put systems in place so that:

® Data are gathered on a systematic, ongoing basis, starting early in the development
of the programme

® DPerformance standards and targets are set

® Concerns raised by the judiciary, police, prisons, users and court officers can
be met promptly

e Statistical and qualitative information is gathered on, for example:

- Caseload. In police stations: number of young persons screened and diverted,
number of adult interviews attended in a month. In prisons: number of
paralegal aid clinics conducted, head count of prisoners in attendance,
remand rate. At court: number of paralegal aid clinics at court, number of
accused, witnesses and members of the public assisted. In villages: number
and types of cases brought for mediation, number settled

- Qualitative dara. Through observation and interviews and surveys of users,
chiefs, prison officers, police, the judiciary, court officers, programme
administrators, mediators and paralegals.

The Paralegal Advisory Service Institute places considerable emphasis on clear and
open lines of communication, both among the justice agencies themselves and among
paralegals. The paralegal teams meet each month. The national director visits all four
teams monthly and has done since the project started in 2000. He meets with the
teams and with local justice actors to resolve any problems that have arisen and
discuss the development of paralegal work to address new challenges or local priorities.
The coordinating role of the director has served to strengthen trust between the
paralegal cadre and local actors, as well as to develop responsive teamwork among
the paralegals.

The community service scheme in Zimbabwe was chaired by a judge of the
High Court, who provided his cell phone number to everyone charged with the
implementation of the scheme so that he could respond immediately to any problems
or questions.

Reporting arrangements should be timely (weekly reporting is appropriate at the
outset of a pilot scheme), so that any response required is promptly provided.
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Making an impact through monitoring and evaluation feedback

It is not enough to expect, because activities are taking place, that the impact is
always positive and lasting, or that the needs of those who seek the services on offer
are being addressed. The following indicators may help to assess the impact of the
programme:

® The rate of recidivism in cases referred to mediation by the court

® The impact of legal aid service providers on prison overcrowding, case backlogs
in the courts and community and family harmony

® The levels of satisfaction in the community when mediators are unlikely to
report negative feedback from disputants

Planning needs to provide for funds to cover the costs of independent evaluations
and user surveys at regular intervals so that the scheme can build on strengths and
correct any weaknesses.

Developing and implementing new ideas in the justice sector is a complex process.
Identifying a problem and analysing it discloses a range of causes, all of which need
to be treated in order to cure that one problem. There is no quick-fix solution.

The Paralegal Advisory Service Institute of Malawi provides an example of develop-
ing an approach to the provision of legal aid in kit form. Evaluation reports concluded
that the Institute had demonstrated its effectiveness to the poor and its impact on
the system as a whole by providing a cadre of resource persons, mentors, training
materials and practical tools.!®

Paralegal advisory services were exported from Malawi to Uganda in 2006. The first
evaluation observed that:

[t]he position occupied by most stakeholders is that the Paralegal Advisory
Service was donor-driven. It was conceptualized outside the criminal justice
sector, then legitimized through stakeholder consultations. The perception of
this ‘origination’ notwithstanding, the team is persuaded that, in the case of
the paralegal advisory service, the end justifies the means, as one respondent
told us. The view here is that the Legal Aid Basket Fund, acting as a partner
in the criminal justice sector, simply replicated a good practice from Malawi
and it worked. It is critical to mention here that with time, the Paralegal Advi-
sory Service initiative has gained local ownership. Although levels of buy-in vary,
its acceptance as a critical plank in the criminal justice system is obvious.!®

There are a number of ways of testing a new idea: the rate at which it catches on,
its staying power and how far the concept travels.!??

Another promising development lies in the field of mediation, since, in a country
recovering from conflict where the courts are being rebuilt and service capacity is
under development, it is within the community that conflicts emerge and at the level
of the community where innovation is most needed.
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E. Coordination and quality assurance mechanisms

The Chain Link Initiative in Uganda demonstrated that the justice agencies were all
part of the same chain. It is this chain that constitutes the administration of justice
process and all stood to benefit from working more closely together and sharing
information. The concept has been replicated not only in case management, but also
in organizing the legal aid service system.

Networks supported by the Danish Institute for Human Rights

In partnership with the Legal Aid Forum of Rwanda, the Paralegal Alliance Network
in Zambia and partners in several other countries (e.g. Mali, Nepal and Viet Nam),
the Danish Institute for Human Rights has supported improved coordination and
collaboration among civil society aid providers, law associations and State legal aid
initiatives.

The Institute focuses on improving efficiency in legal aid service delivery through
the division of responsibilities, public/private partnerships and the establishment of
civil society networks, as well as the development of tools for capacity development.
The network concept fosters linkages among actors at the various levels, from lawyers
to paralegals and NGOs, to encourage the sharing of knowledge and skills. Horizontal
linkages across NGOs are also significant in sharpening the quality of training of
paralegals, strengthening case referral and follow-up systems, documentation and
advocacy and ensuring compliance with service delivery standards.

The Paralegal Alliance Network in Zambia has expanded from 4 to 12 civil society
organizations delivering legal aid services. These include the Law Association of Zambia.
The Network seeks close dialogue with the Legal Aid Board of Zambia on policy issues
and is positioning itself to provide input for the emerging national legal aid policy.

F. Oversight mechanisms and self-regulation

Legal Aid Service Providers Network in Uganda

The Legal Aid Service Providers Network is a membership-based organization that
was established in Uganda to link the NGOs providing legal aid services. It provides
a forum for networking, sharing ideas and promoting the legal aid agenda. The
Network was established based on the fact that legal aid in Uganda is mainly provided
by NGOs, due to the limited capacity of Government to provide legal aid to all those
in need. It is thus a means of involving private sector players in addressing the
bottlenecks to achieving justice for all, especially the poor and vulnerable. The Network
was registered and formalized its status in April 2004 through support from the Legal
Aid Basket Fund and works closely with the Justice, Law and Order Sector.
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The overall goal of the Network is to establish a functional and effective coordinating
institution for legal aid service providers in Uganda. The Network currently has over
30 members, mainly organizations and individuals providing free legal assistance to
indigent persons. The secretariat is hosted by the Law Development Centre Legal
Aid Clinic. Among other services, it provides technical support to members,
coordinates their activities and carries out capacity development for members.
Members suggest an area where capacity needs to be built. Thus, capacity
development is responsive to the needs of members. Member services include public-
interest litigation, rights awareness, strategic litigation, legal representation, legal
advice, legal counselling, research and advocacy, and mediation.

The Network aims to provide strategic linkages and a collaboration framework for
legal aid service providers and a common front to interface with different institutions
in the justice, law and order sector. One of the activities the Network has carried
out included a Legal Aid Week, which is a proactive means of counteracting the
challenges of inaccessible and inadequate legal services by taking them to the people
in various regions of the country. The Network also completed a mapping exercise
to assess the legal aid programmes and services that exist in the country and identify
strengths and gaps therein.

The Legal Aid Service Providers Network has the following objectives:

® To mobilize various resources to facilitate the common objectives of the legal
aid service providers

® To build and strengthen the institutional and human-resource capacity of legal
aid service providers

® To improve the cost-effectiveness and geographical coverage of legal aid service
provision

® To facilitate the development, use and monitoring of common standards to
eliminate overlaps

® To lobby and advocate for issues that are relevant and appropriate to the
promotion of access to justice for all

® To research, document and disseminate information on best practices in the
enforcement of human rights and the provision of legal aid.

Legal Aid Forum of Rwanda

The Legal Aid Forum in Rwanda is a network of 33 Rwandan and international organizations working in the
field of the rule of law and human rights. The Forum is registered under Rwandan law. It has produced a
series of tools and materials, including a directory for civil society legal aid providers. The Forum raises public
awareness of the need for legal aid services in Rwanda and of the key providers. The Forum holds an annual
Legal Aid Week in collaboration with the Ministry of Justice. The Forum is also a joint effort by its members
to collectively monitor economic development and poverty reduction strategy indicators in relation to access
to justice and legal aid. The Forum engages in advocacy through participation and contribution to the devel-
opment of a national legal aid policy framework for Rwanda. The Forum runs a legal aid fund, through
which rural-based legal aid service delivery is prioritized and funded. Work continues in the areas of capacity
development, monitoring and evaluation, research, documentation and policy advocacy.
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G. Summary and recommendations

There are numerous national-level efforts to support legal aid services across Africa.
However, the resources allocated are currently inadequate in most countries. There
are several promising options: increase governmental allocation to criminal legal aid
services, establish a legal aid fund, institute a legal aid basket fund with support
from international development partners, have lawyers provide pro bono services and
allocate grants to non-State actors.

In order to develop and execute a national strategy on legal aid, the process described
below can be followed.

1. Review the existing national legal framework. This will map the parameters
within which legal aid is provided in the State. The State should devise a
deliberate strategy to create voice and space for the poor and marginalized
in the criminal justice system. A broader construction of legal aid services
improves the quality of the demand side for criminal justice services and
narrows the gap between the prosecution and defence arms of the law.

2. Apply evidence-based programming for legal aid. Effective programming
is a consequence of sound identification of the gaps, challenges and solutions.
A baseline will provide a snapshot of the justice system so that the process
of identifying the issues can begin and a course of action can be prioritized.
In collecting the baseline information, the programmer should collect
information pertaining to the legal, policy and regulatory framework, the
broader administration of justice framework and the practice of criminal
justice as a whole. This information can then be utilized to design and
programme a national legal aid strategy.

3. Review the institutional framework. The Lilongwe Plan of Action provides a
useful benchmark for the review of the institutional framework. The Plan
recommends that States establish a legal aid service that is independent of
the Government and its departments. Deliberate and coordinated efforts
should be taken to constitute the elements of the criminal justice system so
that they are driven by institutional, system-wide, and not individual goals.
It is helpful to identify existing coordination mechanisms and their levels.
For example, some countries have adopted the sector-wide approach, in
which coordination takes place within policy formulation, planning, budgeting
and monitoring activities. This is the case in Ethiopia, Kenya, Malawi, Sierra
Leone, Uganda, the United Republic of Tanzania and Zambia. Sector-wide
approaches are at formative stages in Burundi, Rwanda and the United
Republic of Tanzania.

4. Map out and diversify legal aid service providers. Since many States in Africa
cannot provide their citizens with the requisite quality of legal aid, all
available resources must be identified and mobilized. These include bar
associations, law societies, law students, paralegals, pro bono services, NGOs
and faith-based groups. These mechanisms ensure quality standards in the
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provision of legal aid. Accreditation processes for civil society organizations
that deliver these services is one way of harmonizing the quality of services
provided to justice claimants. Civil society organizations have been recognized
as paramount in keeping the issue of legal aid service delivery consistently
on the agenda. They help to ensure that the design and execution of justice
reforms pay attention to legal aid service delivery. By mapping these actors,
a picture emerges of who is available, where they are and what they can
offer. This will also show the geographical and jurisdictional gaps in service
delivery and inform the prioritization of resources.

Allocate financial resources. Although it is generally acknowledged that States
are responsible for funding legal aid services, Africa depends a lot on
development partners and other non-State actors, since it is a continent with
widespread poverty. It is important to identify and isolate resources allocated
to the implementation of legal aid services. To this end, donor support must
be coordinated. An alternative source of funding is through the multi-donor
pool of resources, for example, the Legal Aid Basket Fund in Uganda. Another
alternative example includes the United Republic of Tanzania, where develop-
ment partners provide funding to civil society organizations to deliver legal
aid services through the Tanganyika Law Society. In its initial stages, the fund
need not be large, but should be structured in such a way that it paves the
way for increased national investment into legal aid services. All these efforts
should be coordinated consistently to ensure that the provision of legal aid
services is financially sustainable.

Understand the critical needs of users in the criminal justice system. What categories
of people go through the criminal justice system? This information should
be disaggregated into gender, age, socio-economic variables and geographical
location. A compilation of the voices of users of the criminal justice system
will also reveal their current concerns about safety and security, and about
what remedies are available before the onset of conflicts. For those who have
experience with the criminal justice system, it is important to ascertain the
first point of contact with legal aid services-providers, the frequency of contact,
the topics of discussion and the rating of quality of service in comparison to
privately funded legal services.

Understand the critical needs and position of the criminal justice system in the
national development agenda. The State-led legal aid system agenda should be
coordinated with other Government priorities. In post-conflict countries,
while institutions are being rebuilt and human resources developed, people
still need access to lawful and effective mechanisms to manage their disputes
and keep the local peace.

Forge political will and leadership. This is crucial for the facilitation and success
of any legal aid scheme because obstacles to cooperation among stakeholders
need to be removed. By engaging locally, underneath the political radar, small
changes can achieve measurable impact and create local momentum and
consensus, which can push policy changes higher up.
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Share good and successful practices with other jurisdictions. Exposure and
experience from other countries can serve to open minds and inspire actors
to what works, what does not and why. There is a rich experience available
across the continent that has yet to be fully exploited (see box).

Summary of promising practices

Assisting users in navigating the criminal justice system (Malawi and Uganda)
Camp courts (Malawi)

Case management committees (Liberia)

Chain Link Initiative (Uganda)

Community legal services: Timap for Justice (Sierra Leone)

Developing police trained units (Sudan)

Diversion schemes at police stations (Malawi)

Family and Children Support Units (Northern Sudan)

Family Support Units (Sierra Leone)

From the international and regional into the national laws (Sierra Leone Legal Aid Bill)
Legal Aid in Joint National Justice Strategy - Justice, Law and Order Sector (Uganda)
Gender-based legal aid clinics (Guinea)

Lawyers and paralegals roster system (Angola, Malawi and Nigeria)

Legal Aid Basket Fund (Uganda)

Legal Aid Service Providers Network (Uganda)

Mobile courts (Sierra Leone and Democratic Republic of the Congo)

Paralegal services (Uganda and Malawi)

Simple appeal forms (Malawi)

University law clinics (Uganda and South Africa)

Victim Support Units (Zambia)

Establish monitoring and evaluation mechanisms. Impact is measured through
such mechanisms against a baseline survey. When data are gathered
systematically, performance standards and targets are set, concerns among
the criminal justice actors are raised and promptly addressed, and statistical
and qualitative information is gathered. Quality assurance mechanisms within
the system must also be coordinated. For example, the Chain Link Initiative
in Uganda demonstrates that justice agencies are all part of the same chain.
It is this chain that constitutes the administration of justice process, and all
parties stand to benefit from working more closely together and sharing
information. The concept has been replicated, not only in case management,
but also in organizing the legal aid service system.
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