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Preface

The present report was prepared by the Paralegal Advisory Service Institute (PASI), 
based in Malawi. It presents the results of a survey carried out under United Nations 
Democracy Fund project UDF-RAF-07-134 (Access to Legal Aid in Africa).

The project aims at assisting African countries in enhancing their capacity to provide 
access to legal aid in the criminal justice system, in accordance with Economic and 
Social Council resolution 2007/24 and the Lilongwe Declaration on Accessing Legal 
Aid in the Criminal Justice System in Africa (www.penalreform.org/files/rep-2004-
lilongwe-declaration-en.pdf). The survey is the first outcome of the project and it 
will be followed by a handbook on good practices in providing legal aid in criminal 
cases.

The preparation of the survey would not have been possible without the contribu-
tions of the Governance and Justice Group, the Bluhm Legal Clinic at Northwestern 
University School of Law, and Yale Law School. In particular, thanks go to Erin 
Conway, Kathryn English, Carolyn Frazier, Marguerite Garling, Tom Geraghty, 
Heather Goldsmith, Peter Liem, Rifaat Makkawi, Vanessa Ortblad, Adam Stapleton 
and Graça Martins Varela.

Further thanks go to the Open Society Justice Initiative for sharing the early results 
of its survey on the legal framework governing legal aid in Africa, on which this 
survey has sought to build; as well as the Legal Resources Foundation (Zimbabwe), 
which shared its draft survey of paralegal assistance in Southern Africa. 

Finally, thanks to all those in Governments and other organizations that contributed 
to this survey, as well as to the United Nations Office on Drugs and Crime (UNODC) 
staff members, at UNODC headquarters and in field offices in Africa, who provided 
comments and contributions.
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Summary

Survey aim

The aim of this survey is to provide a snapshot of access to legal aid in Africa. The 
purpose is to provide practitioners and policymakers with accurate and contemporary 
data to inform the development of legal aid strategies. The survey was conducted as 
part of the implementation of Economic and Social Council resolution 2007/24, 
entitled “International cooperation for the improvement of access to legal aid in 
criminal justice systems, particularly in Africa”.

Definition of legal aid in the criminal justice system

The starting point for this survey on legal aid in Africa was the Lilongwe Declara-
tion on Accessing Legal Aid in the Criminal Justice System in Africa. The survey 
took its definition of legal aid from the Declaration, which is as follows: 

“legal advice, assistance, representation, education, and mechanisms for  alternative 
dispute resolution; and to include a wide range of stakeholders, such as 
 non-governmental organizations, community-based organizations, religious and 
non-religious charitable organizations, professional bodies and associations and 
academic institutions.” 

Survey findings

The laws governing legal aid recognize a lawyer-centred model. However, the num-
bers of practising lawyers in African countries are low in proportion to the overall 
population. Further, the large majority of these lawyers reside in urban areas, whereas 
the majority of the population live in rural or peri-urban areas. Thus, most people 
live outside of the reach of lawyers who can provide them with legal aid services. 

While the laws respect a right to legal aid, State budget allocations to legal aid are 
minimal in many countries. 

Access to legal aid is not available at all stages of the criminal justice process. It is 
particularly rare at police stations and is only sometimes available in prisons and in 
the lower courts.
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I. Introduction 

Between June and September 2009, a team of researchers comprising Arabic, English, 
French and Portuguese speakers collected data from various institutions in Africa, 
including ministries of justice, prisons, legal aid offices and service providers, law 
schools, law societies and other organizations involved in the promotion of legal aid 
in Africa. 

A. Scope of the survey

The total population of the 54 African countries is estimated at 976 million. Ques-
tionnaires were sent to 42 countries and responses were received from 30 countries. 
Thus, information relating to a population of approximately 670 million people, or 
just over two-thirds of the African population, was obtained. In sending out the 
survey, the team prioritized countries recovering from conflict. 

The team also consulted various secondary sources providing relevant information 
on the state of legal aid in Africa, including websites, research papers, academic 
papers and donor projects. 

The time frame was short (four months) and a degree of urgency propelled the 
survey so that the information gathered could be made available (at least in draft 
form) in time for the Twelfth United Nations Congress on Crime Prevention and 
Criminal Justice, held in Salvador de Bahia, Brazil, in April 2010.

B. Approach of the survey

The research team first compiled a directory of key actors within each country. They 
then drew up a number of tables (rather than questionnaires) in order to simplify 
the process of obtaining data from people who were already overworked. The team 
wrote to the minister of justice in each country, introducing the survey and attaching 
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the tables to be used. They then approached each institution or organization (both 
within and outside Government) with the tables relevant to the particular 
organization. 

Emphasis was placed on the collection of hard data, rather than narrative responses, 
because it is more objective and less time consuming for the responder. When ques-
tions arose about the data returned, it was immediately checked with the provider 
of the information.

Following the initial round of contacts, the team followed up with telephone calls 
to the persons identified within each country, in order to ensure a high degree of 
participation in the survey. In early August, the collected data were then organized 
and sent to all those in the databank to allow them to verify and comment upon 
the data and encourage those who had yet to respond. The aim of the project was 
to be consultative and inclusive and to ensure the accuracy of the data to the great-
est degree possible.

C. Constraints

The survey team worked under a number of constraints which, despite best efforts, 
have had a bearing on the quality, accessibility and quantity of information available. 
Those constraints are described below.

Communication	

E-mail connections for those in official positions were inconsistent from region to 
region. Many officials appeared to rely on their personal e-mail addresses rather than 
their institutional addresses (the addresses to which the survey team had access). 
West Africa in particular had poor or intermittent Internet connectivity (the fibre-
optic cable serving this region was cut during the period of the survey). 

Access	 to	 data	

In many countries, there was no central source for official information, nor was there 
any kind of system for storing or retrieving such information. Data did not appear 
to be widely shared between government departments or among different organiza-
tions. There was difficulty in obtaining empirical information from the field and 
participants’ early expressions of enthusiasm were not followed up when the difficul-
ties in obtaining the data required became apparent, although reminders prompted 
renewed expressions of diligence. Several official responses voiced suspicion concern-
ing the purpose of the survey; others indicated the need for clearance from a higher 
official. 
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II. Legal framework

The majority of the States surveyed have ratified relevant international treaties, 
namely the International Covenant on Civil and Political Rights,2 the Convention 
on the Rights of the Child,3 the Convention on the Elimination of All Forms of 
Discrimination against Women4 and the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment.5

The legal instruments, which are clearly worded and binding on the States that have 
ratified them, establish a criminal defendant’s right to legal aid. For example, article 
14, paragraph 3 ���, of the International Covenant on Civil and Political Rights 
states the right of a person “to have legal assistance assigned to him, in any case 
where the interests of justice so require, and without payment by him in any such 
case if he does not have sufficient means to pay for it.” Article 37, paragraph ���, 
of the Convention on the Rights of the Child requires Governments to provide a 
person under 18 “deprived of his or her liberty” with “prompt access to legal and 
other appropriate assistance.”6

At the regional level, the African Commission on Human and Peoples’ Rights, of 
which all African States, with the exception of Morocco, are members, has adopted 
a series of principles and guidelines governing legal aid and penal reform. They 
include: 

2 General Assembly resolution 2200 A (XXI), annex. Guinea-Bissau and Sao Tome and Principe have signed 
but not ratified it.

3 United Nations, ������ ������, vol. 1577, No. 27531.
4 United Nations, ������ ������, vol. 1249, No. 20378. Somalia and the Sudan have not signed it.
5 United Nations, ������������, vol. 1465, No. 24841. Sao Tome and Principe and the Sudan have signed but 

not ratified it. Angola, Eritrea, the United Republic of Tanzania and Zimbabwe have not signed it.
6 Additional instruments to guide States in the provision of legal assistance can be found in the Body of Prin-

ciples for the Protection of All Persons under Any Form of Detention or Imprisonment, the Standard Minimum 
Rules for the Treatment of Prisoners and the Basic Principles on the Role of Lawyers. As concerns young persons 
(under 18) in conflict with the law, further guidance is to be found in the United Nations Standard Minimum 
Rules for the Administration of Juvenile Justice (the Beijing Rules) and the United Nations Rules for the Protection 
of Juveniles Deprived of their Liberty. Guidance on working with victims of crime can be found in the Declaration 
of Basic Principles of Justice for Victims of Crime and Abuse of Power. These instruments are not legally binding, 
but set out principles and rules which have been accepted by member States of the United Nations and are highly 
persuasive.
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 � The Kampala Declaration on Prison Conditions in Africa and Plan of Action7

 � The Kadoma Declaration on Community Service and Plan of Action8

 � The Resolution on the Right to a Fair Trial and Legal Assistance in Africa 
(the Dakar Declaration and Recommendations) 

 � The Principles and Guidelines on the Right to a Fair Trial and Legal  Assistance 
in Africa 

 � The Ouagadougou Declaration on Accelerating Prison and Penal Reform in 
Africa and Plan of Action

 � The Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice 
System in Africa and Plan of Action

Legal aid in context

The African Commission has passed a series of resolutions that place legal aid in 
context in Africa. The Dakar Declaration notes that “Most accused and aggrieved 
persons are unable to afford legal services due to the high cost of court and  professional 
fees. It is the duty of governments to provide legal assistance to indigent persons in 
order to make the right to a fair trial more effective. The contribution of the  judiciary, 
human rights NGOs and professional associations should be encouraged.” 

Section A, part 2, of the African Commission’s Principles and Guidelines on the 
Right to a Fair Trial and Legal Assistance in Africa review the “essential elements 
of a fair hearing”, which include: 

 � Equality of arms between the parties to proceedings

 � Equality of access by women and men to judicial bodies and equality before 
the law in any legal proceedings

 � Adequate opportunity to prepare a case and to challenge or respond to  opposing 
arguments or evidence

 � Entitlement to consult and be represented by a legal representative or other 
qualified persons chosen by the party at all stages of the proceedings

 � Entitlement to a determination of rights and obligations without undue delay

Section M, part 2, of the Principles and Guidelines enumerates a set of rights and 
procedures upon arrest and detention, including:

 � The right to legal representation upon arrest

 � The necessary facilities to communicate, as appropriate, with a lawyer, a  doctor, 
family or friends, an embassy or consular post, or an international 
organization

7 Economic and Social Council resolution 1997/36, annex.
8 Economic and Social Council resolution 1998/23, annex I.
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III. How States currently 
administer legal aid in 

Africa

A. Legal aid models

There are broadly five types of legal aid models in operation in Africa:13

 � 
����	� ���������� The State employs and pays lawyers to provide legal aid 
services.

 � ����	���� Private lawyers make an agreement with the Government to represent 
accused persons for a set fee.

 � ������	����� The Government contracts a lawyer, a group of lawyers or a non-
governmental organization to provide legal services for a set fee. 

 � �������������� The State employs a mixture of various service delivery models, 
for example, public defenders supplemented by private contracts with lawyers 
and/or non-governmental organizations.

 � ��������������������	��� A range of private service providers offer legal advice 
and assistance to poor people.14

Most countries surveyed do not appear to pursue any one exclusive model, but “mix 
and match” from the list above. 

Public defenders, in the main, are employed by and operate from the ministry of 
justice (or its equivalent). However, the responses indicated that they operate under 
severe constraints: 

 � Ethiopia reports “minimal legal aid service in many criminal cases” and 
“understaffing” in the office of the defence counsel. 

 � Liberia has 21 public defenders (all but two of whom have recently graduated 
from law school).

13 For a clear discussion of the strengths and weaknesses in each, see Penal Reform International and Bluhm 
Legal Clinic of the Northwestern University School of Law, �		���� ��� �����	�� �������	�������������������� ���������
��� �� � �� ������ (Louisville, Colorado, National Institute for Trial Advocacy, 2007).

14 See ibid., p. 113.
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 � In Sierra Leone, private lawyers are paid US$ 150 by the State to represent 
the accused in capital cases. The United Nations Development Programme 
(UNDP) has provided a “top-up” scheme for 15 private lawyers to represent 
the indigent accused (12 in the capital and one in each of the three regional 
capitals). 

 � In Lesotho, lawyers complain they are only paid for one appearance or that 
they are not paid at all. 

The practice common in western countries of mixed delivery systems appears to be 
in its infancy in Africa. The Legal Aid Board in South Africa has entered into agree-
ments with a range of private legal aid providers to supplement national legal aid 
services. In Malawi, the Ministry of Justice has a cooperation agreement with para-
legals to provide legal aid services in police stations, prisons and courts. 

The provision of community legal services is discussed in the next section. 

B. Human resources

The data in table 1 set out the number of lawyers compared to the population in 
46 African countries. It indicates that a principle challenge to the provision of legal 
aid is the low ratio of lawyers to population.

Table	1.	 Lawyers	to	population

������

����������
����������


���������� ������� ���
������ ������
����	������� ›������ ��� �� ���

Algeria 34 35 .. 
Angola 18 43 570
Benin 9 59 ..
Botswana 2 40 465
Burkina Faso 15 80 131
Burundi 8 90 106
Cameroon 19 43 ..
Central Africa Republic 4 61 38
Chad 11 73 ..
Congo 4 39 ..
Côte d’Ivoire 21 51 420
Dem. Rep. of the Congo 64 66 6 000
Djibouti 0.8 13 20
Egypt 82 57 40 000
Eritrea 5 79 ..
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A step in this direction is being taken in South Africa by the University of KwaZulu-
Natal, which has developed a two-year paralegal diploma course that is recognized by 
the university and the South African Qualifications Authority. This course will provide 
paralegals operating in the criminal justice system with a practical and theoretical 
grounding. The intention is that, equipped with this diploma, those paralegals who 
make the grade can pursue further legal studies and become lawyers. Table 2 shows 
the role that different African universities play in legal aid provision.

Table	2.	 Universities	as	legal	aid	providers

������

������ ����
������

���������

�����	���
�� �

����������

����	�

������	��


����	�
���������

�����������
�������

������ ����

Botswana Yes Yes No No Yes
Democratic 
Republic of  
the Congo

No .. No No No

Ethiopia Yes Yes No No Yes
Liberia No Yes Irregular No Yes 
Mali No Yes Yes  .. No
Mozambique No Yes Yes No Yes
Niger No No No  .. No
Nigeria Yes Yes Yes Yes Yes
Rwanda No Yes No  .. Yes
Sierra Leone No No No No No
South Africa Yes Yes Yes Yes Yes
Sudan No No No No No
United Republic 
of Tanzania

No No No No Yes

Uganda Yes Yes Yes No Yes

As can be seen in table 2, in 5 out of 14 countries, law students are required to 
provide some form of public-interest legal service; and in over half of the countries, 
law students engage in some form of practical legal training and provide some form 
of legal aid service on campus. However, few engage in any form of public outreach 
(or “street law” programme) or public-interest litigation. 

The introduction of the United States model of clinical law training programmes 
has been a relatively new development. Individual universities in the United States 
are linking with law students on clinical activities in Africa28 and, with the help of 

28 The Bluhm Legal Clinic of Northwestern University is working in Malawi to tackle case backlogs, while the 
School of Law at Washington and Lee University is supporting community legal advisers and work in prisons in 
Liberia.
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The survey canvassed the views of practitioners to identify the greatest challenges 
in providing legal aid in their countries. Based on this information, figure II dem-
onstrates that a lack of resources, human and capital, emerges as the principal chal-
lenge to legal aid delivery. 

Figure	II.	 Summary	of	problems	with	legal	aid	in	Africa

C. Financial resources

Ministries and heads of national legal aid schemes were invited to provide figures 
for how much they spent on legal aid, prosecution and the justice sector (not includ-
ing police and prisons). Several countries were unable to specify an amount for legal 
aid. Most had no figures to offer at all. 

Table 3 shows the responses regarding budget allocations.

Table	3.	 Budget	allocations	in	respondent	countries
���������������������������������

������� ������ ��� 
����	�����
�����	�� ��	���� ���	������� ����

����	���� ���� 	������

Ghana 0.36 3 35
Liberia 0.2 3 5
Malawi 0.2 0.5 ..
Nigeria 1.3 .. ..
South Africa 100 300 1 400
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In Sierra Leone, legal aid at public expense is restricted (as in many countries) to 
capital cases. Parliament budgets 25 million leones for this (7,500 United States 
dollars).

Rwanda reportedly set aside 500,000 United States dollars for a legal aid fund, but 
this fund has yet to become operational.

Table 4 compares the costs of legal aid (civil and criminal) measured per capita in 
the countries that responded with those costs in other countries. 

Table	4.	 Costs	of	legal	aid,	African	and	non-African	countries
����������������������

����	��� 	����� ���� ›�������	��� 	����� ����

Ghana 0.03 Canada 9
Kenya 0.03 Netherlands 12
Malawi 0.015 United Kingdom 38
Nigeria 0.01 United States 2
Rwanda 0.05�

South Africa 2

����	�� Penal Reform International and Bluhm Legal Clinic of the Northwestern University School of Law, Access 
to Justice in Africa and Beyond: Making the Rule of Law a Reality (Louisville, Colorado, National Institute for 
Trial Advocacy, 2007).

a The Government of Rwanda has reportedly set aside US$ 500,000 for a legal aid fund, but this fund has yet 
to become operational.

Most countries surveyed have a policy statement, framed as a national development 
plan (or a poverty reduction strategy paper). These documents are important as they 
set out the Government’s priorities, usually over a five-year time frame. 

The survey found that 17 of the 52 countries reviewed had a poverty reduction 
strategy paper that made direct reference to the provision of legal aid. However, the 
budget attached to legal aid was not available.

D. Assessing poverty

The means test is commonly used in countries to determine eligibility for legal aid. 
The purpose of the means test is to ensure that those who cannot afford legal serv-
ices are provided with them when the interests of justice so require and that those 
who have the means should contribute towards their legal costs in whole or in part. 

In Zimbabwe, legal aid applicants are asked to fill in declaration forms that show, 
among other things, employment history, banking accounts, assets held and owner-
ship of immovable and movable assets. The declaration is done under oath. Those 
who are deemed eligible for legal aid are then referred to a lawyer for assistance. 
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Once a lawyer is appointed by the registrar, he or she cannot withdraw his or her 
services for any reason without the permission of the judge.

In Angola, while the law provides for legal assistance, there is no State-funded legal 
aid department; applicants must make a statement of poverty. “There are two prob-
lems with this procedure: first, it is so difficult to apply that no one does; second, 
lawyers are unwilling to take on cases because payments are slow and the rate is 
low.”29

“Arguably, it would make little sense to apply means testing in a country like Zam-
bia, where the large majority of the population is without means to pay for any type 
of legal services. Introducing any kind of means testing would create further obstacles 
for people to have access to justice and legal services.”30

In Cameroon, the legal aid commission that sits to determine a legal aid application 
“scarcely” sits because of a lack of a quorum and the remuneration is “quite low 
and discouraging” for lawyers.31

The financial limitation for qualification for legal aid is set at US$ 50 per month in 
Ghana and at 5,000 naira per month (or US$ 43) in Nigeria, which still leaves quite 
a sizeable proportion of the population who earn more than 5,000 naira but are still 
unable to pay for private counsel uncovered.32

In South Africa, contributions are levied where the applicant exceeds the means test, 
but the Legal Aid Board notes that the income derived from this source is “not 
significant”. 

Where the majority of the population falls below the poverty line, it is questionable 
what purpose a means test can serve to assist those who need it to access legal aid.

E. Summary

The findings outlined above suggest that, with criminal justice systems operating in 
their current form, the indigent accused cannot obtain legal representation. One of 
the consequences is that, in most jurisdictions, the essential elements of a fair  hearing, 
as established by the African Commission on Human and Peoples’ Rights, are rarely 
met.33

29 �		���� ��� �����	�� �������	�� ���� �����, p. 11.
30 �������� ��� ���������� �����	�� 
��������� ��� ������.
31 �		���� ��� �����	�� �������	�� ���� �����, p. 159.
32 Ibid., p. 122.
33 This is especially so when account is taken of the powers of sentencing in subordinate courts in a number 

of countries—14 years by a first-grade magistrate in Malawi; up to seven years in Kenya; and two years by a district 
court and up to 25 years by a circuit court in Ghana.
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IV. Community legal 
services 

In rural areas, most people turn to local tradition and custom to resolve their  disputes 
and differences and consequent offences. A traditional court is defined by the African 
Commission on Human and Peoples’ Rights as “a body which, in a particular  locality, 
is recognised as having the power to resolve disputes in accordance with local  customs, 
cultural or ethnic values, religious norms or tradition.”34

There is substantial evidence from the general literature available that traditional 
dispute resolution is used by people, especially in rural areas, because it is proximate, 
intelligible, quick and inexpensive. A commonly cited figure is that 80 per cent of 
matters are dealt with through traditional dispute resolution mechanisms.35

There is substantial evidence, too, that traditional dispute resolution can be biased 
in its outcomes and susceptible to social, political and economic pressures; in 
 particular, the protection of women’s rights can be compromised.36

While the role of traditional and customary actors does not form part of this survey,37 
the Lilongwe Declaration recognizes that “[t]raditional and community-based 
 alternatives to formal criminal processes have the potential to resolve disputes without 
acrimony and to restore social cohesion within the community.”

This survey illustrates a growing recognition of the application of alternative dispute 
resolution mechanisms to, in the words of the Lilongwe Declaration, “reduce reliance 
upon the police to enforce the law, to reduce congestion in the courts, and to reduce 
the reliance upon incarceration as a means of resolving conflict based upon alleged 
criminal activity.” There is also a momentum behind the development of paralegals 
moving from offering primary justice services in the community (akin to “barefoot 

34 Principles and Guidelines on the Right to a Fair Trial and Legal Assistance.
35 See United Kingdom, Department for International Development, ���������	����������		�������������	���
�������


���	� ����� 
��	��	� (London, July 2002), p. 58 and Organisation for Economic Cooperation and Development, 
�����	���� ���� �������� ��� �����	�� ���� ��	����� ��� �������� ������ (Paris, 2006), p. 6.

36 The Dakar Declaration warns against “serious shortcomings” in these traditional courts.
37 For further information on this topic, see International Council on Human Rights Policy: ������������������

��������� ������ �������� ������ ���� ›��������� ��  (Geneva, 2009). For a recent review of five African case studies 
from Burundi, Mozambique, Rwanda, Sierra Leone and Uganda, see Luc Huyse and Mark Salter, eds., ������������
�����	�� ���� ��	��	��������� �������������� �����	��� ��������� ���������	��� ��������	�� (Stockholm, International Institute 
for Democracy and Electoral Assistance, 2008).
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doctors” in the health sector) to the formal justice system. In the present chapter, 
the range of community legal services available are discussed.

A.  Solutions mediated by non-governmental 
 organizations as an alternative to traditional 
dispute resolution

Responses to the survey suggested a degree of confusion in the application of 
 alternative dispute resolution. As one respondent put it:

“Alternative dispute resolution is not widely understood, nor the difference 
between mediation and arbitration; nor the prevalence of informal arbitration 
practised by communities through their elders, chiefs etc. On the whole, 
 arbitration is regarded as something that the commercial sector uses and 
 mediation is everything else that isn’t court based.”

Alternative dispute resolution administered by non-governmental organizations has 
emerged in South Asia (notably in Bangladesh) as an option for poor people, in 
place of more traditional practices. 

As an example of South-South exchange and the adaptation of good practices 
 developed elsewhere, a creative and low-cost mediation model is being piloted in 
rural Malawi and Sierra Leone.38 The object is to empower people to choose the 
right forum for resolving their disputes. It may be that land disputes require a ruling 
by a traditional authority. However, family disputes and minor criminal offences may 
be more satisfactorily dealt with through a mediated agreement between the parties 
concerned. 

During 2008 and 2009, the “Village Mediation Project” in Malawi trained 450  village 
mediators in three pilot districts. The mediators are respected members of the local 
community and they volunteer their mediation services. They are supervised by 
paralegals from the Paralegal Advisory Service Institute. Paralegals working in  prisons, 
police and courts are able to refer cases to these mediators for the purpose of 
 diverting offenders away from the criminal justice system.

The potential of this scheme for application in countries where formal justice services 
are limited in rural areas is apparent, especially in those countries recovering from 
conflict.

38 The Paralegal Advisory Service Institute in Malawi has teamed up with the Madaripur Legal Aid Association, 
the Danish Institute for Human Rights and the Dispute Resolution Centre in Kenya to pilot the “Madaripur Media-
tion Model” (developed in that district of southern Bangladesh and widely applied throughout the country). Assist-
ance from Irish Aid (Malawi) has been provided to introduce the scheme in rural Malawi, where it is known as 
the “Village Mediation Programme”. It is being piloted in Sierra Leone with Timap for Justice under the Justice 
Sector Development Programme, assisted by the United Kingdom Department for International Development.
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“The type of justice offered by the formal court system in Sierra Leone — and in 
other African countries — tends to be inappropriate for resolving disputes between 
people living in rural villages or urban settlements where the stress on relationships 
can lead to greater conflict within the community. This in turn can impact adversely 
on the economy and productivity of the community as a whole. Furthermore, State 
justice systems in most African countries, including Sierra Leone, have limited infra-
structure, lacking in resources to deal with minor disputes in the villages and urban 
settlements. … It is logical and in context to promote the formal adoption of mecha-
nisms that exist already within Sierra Leone’s traditional systems, namely the settle-
ment of problems amicably where possible, redress for victims of crime and, where 
appropriate, the restoration of the offender to the full life of the community.”39

Given the recent introduction of these schemes, no evaluation of them has yet been 
carried out.

B. Paralegal services in the community

The responses to the survey highlighted the growing recognition of the role of 
paralegals in the community (where paralegals have long played an important role) 
and, more recently, in providing legal advice and assistance in the criminal justice 
system. 

Paralegals working in the criminal justice system were first introduced in Malawi 
with the Paralegal Advisory Service, which started in 2000 to provide basic and 
appropriate legal advice and assistance to remand prisoners in the country’s four 
main prisons. By 2003, the service had established itself as an independent legal aid 
service provider, working with prison and police officers and in the courts throughout 
the country.40

Similar schemes based on the Paralegal Advisory Service model have been launched 
in West Africa,41 East Africa42 and, on a pilot basis, in South Asia.43 Requests for the 
introduction of the scheme have been received from Lesotho, Liberia, the United 
Republic of Tanzania and Zambia. 

In prisons in Kenya, Malawi and Uganda, paralegals conduct paralegal aid clinics 
on a daily basis in the main prisons. These clinics are aimed primarily at prisoners 
awaiting trial. They aim to empower prisoners to apply the law in their own cases. 

39 Project document piloting the VMP, internal document of the Justice Sector Development Programme funded 
by the United Kingdom Department for International Development, Sierra Leone, 2009.

40 For further information, see Adam Stapleton, “Empowering the poor to access criminal justice—a grass roots 
perspective”, Legal Empowerment Working Papers, No. 2 (Rome, International Development Law Organization, 
2010). Available from www.idlo.int/ publications/LEWP/LEWP_Stapleton.pdf.

41 In Benin under the Projet d’assistance judiciaire aux detenus in 2002; and Niger under the Association 
nigerienne pour la défense des droits de l’homme in 2006.

42 In Kenya under the Kenya Prisons Paralegal Project 2004 and Uganda as the Paralegal Advisory Service 
(Uganda) in 2005.

43 As the Paralegal Advisory Service (Bangladesh), with funding from the German development agency as a 
joint project with the Ministry of Home Affairs and Bangladesh Prison Service.
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Paralegals operate in all Southern African countries, according to the Legal Resources 
Foundation, though in varying numbers. Table 6 shows how many paralegals work 
in the countries of this region.

Table	6.	 Paralegals	working	in	Southern	African	countries	

������ ›������ ��� ����������
Lesotho 32
Malawi 75
Mozambique 75
Namibia 200
South Africa 3 500
United Republic of Tanzania 2 500
Zambia 1 000
Zimbabwe 100

����	�� Mary Ndlovu, Survey of Paralegal Development in Anglophone Southern Africa (Zimbabwe, Legal Resources 
Foundation, 2009).

Reports from several countries indicate that support for the role of paralegals is 
gathering some momentum. 

In Sierra Leone, the Government “recognizes that the vast majority of the popula-
tion do not have access to satisfactory legal services. It recognizes the valuable role 
that civil society is fulfilling in this respect, particularly through the provision of 
community-based paralegal services (for example, Timap for Justice). The Govern-
ment wishes to explore the potential for scaling up the provision of such services, 
for example through contracting out or public-private partnerships. It is recognized 
that extended paralegal service provision has the potential to provide a step change 
in access to legal services in an extremely cost-effective manner.”46

In Malawi, the Law Commission recommended formal recognition of paralegals in 
a new Legal Aid Bill. The Paralegal Advisory Service Institute has memorandums 
of understanding with prisons, police and the Legal Aid Department. In 2007, it 
entered into a “co-operation agreement” with the Ministry of Justice, who pay for 
its operational costs, in line with an agreed set of targets. 

In Zimbabwe, Government policy appears to be moving towards acceptance of 
paralegals as the Labour Court allows paralegals right of appearance and the Council 
of Legal Education has agreed a paralegal training certificate. 

In South Africa, the Government has developed a policy paper towards recognition 
of paralegals in providing access to justice which supports:

46 Sierra Leone, Ministry of Justice, �����	�� ��	���� ������� �������� ���� ����������� 
���� ��������� (Freetown, 
2007), p. 52.
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V. Legal aid in action

A. Legal advice and assistance at police stations
All the responses to the survey suggest that legal assistance is rarely provided at 
police stations. This appears to be not because the law does not allow for such 
assistance to be provided at police stations, but because it is not an established 
practice. Lawyers may attend at police stations but, as a rule, they do not. Legal aid 
is a matter for the court to consider (after applications have been lodged and means 
tests conducted) further along the procedural chain.

The Lilongwe Declaration highlights the importance of “providing legal aid at all 
stages of the criminal justice process”. This includes investigation, arrest, pretrial 
detention and bail hearings, in addition to trial and appeal processes. 

The Lilongwe Declaration states: 

“Suspects, accused persons, and detainees should have access to legal assistance 
immediately upon arrest and/or detention wherever such arrest and/or detention 
occurs. A person subject to criminal proceedings should never be prevented from 
securing legal aid and should always be granted the right to see and consult 
with a lawyer, accredited para-legal, or legal assistant.”

The survey found a number of legal aid inroads being made into areas of policing. 
Entry points appear to centre on juveniles, women, refugees (through protection 
officers from the Office of the United Nations High Commissioner for Refugees) 
and victims of crime, with specific programmes focusing on their needs:

 � In Angola, the United Nations Observer Mission in Angola (MONUA) estab-
lished a system of estagiarios (newly graduated lawyers) to attend suspects in 
police stations in the Luanda area. This appears to have stopped with the 
expiration of the mandate of MONUA.

 � In Kenya, it was observed that, although it happened rarely, some Rift Valley 
Law Society members took turns at police stations attending to minors.

 � In Malawi, paralegals from the Paralegal Advisory Service worked with the 
police by offering to assist police officers in tracing the parents or guardians 



ACCESS TO LEGAL AID IN CRIMINAL JUSTICE SYSTEMS IN AFRICA32 CHAPTER V

of young persons in conflict with the law. This then led to other activities 
(such as screening young persons for a diversion mechanism) and to attending 
formal police interviews of adult suspects. Since 2004, paralegals in Malawi 
have diverted away from the criminal justice system 77 per cent of juveniles 
in conflict with the law.

 � In Nigeria, the Nigerian Police Service and Legal Aid Council started a duty 
solicitor scheme involving 16 young lawyers from the National Youth Service 
Corps in designated police stations in four states. The scheme facilitated the 
release of 2,645 detainees in 2008 and 1,779 detainees between January and 
June 2009.

 � In Sierra Leone, 40 family support units have been established at police sta-
tions. In 11 of the units, the police work with and through social welfare 
officers.

 � In the Sudan, the Family and Child Protection Unit set up by the police in 
Khartoum in 2007, with the support of the United Nations Children’s Fund 
(UNICEF), was extended to other areas, including El Geneina, in 2008, and 
is reported to be successful at changing the attitude of the police towards 
vulnerable groups.

 � In Uganda, paralegals from the Paralegal Advisory Service assisted 5,751 
accused obtain bail at police stations in 2008 and 2009. The child and family 
protection units in police stations appear to have gained local trust and sup-
port: “A number of … police stations had men, women, and children from 
the community queuing for assistance in big numbers. … The kind of work 
done and role played by the [Child and Family Protection Unit] is more like 
that of legal aid clinics. [It is] a community-focused and problem-solving estab-
lishment in the police force.”49

 � In Zambia, paralegals work through units in the police, such as victim support 
units.

B. Legal advice and assistance in prisons

While prisoners should be able to see a lawyer in prison, the survey responses sug-
gest that this occurs only sometimes. This can and does lead to defendants languish-
ing for long periods in a legal vacuum. The provision of independent legal aid services 
in prison enables prisoners to understand their position, reduces tensions and helps 
push through the system cases that have become stuck or overlooked.

The Lilongwe Declaration recognizes the “societal benefits” that result from the 
“elimination of unnecessary detention, speedy processing of cases, fair and impartial 
trials, and the reduction of prison populations.” An analysis of the prison population 
provides insight into the workings of the criminal justice system in a given country 
and the “blockages” in the system. 

49 Legal Aid Service Providers’ Network, �������������������������������	��
������������������ (Kampala, 2009) 
p. 35.
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The figures in table 7 (compiled from the responses from the national prison admin-
istrations of the countries concerned) show prison systems in Africa to be under 
considerable pressure. 

Prisons are crowded in many countries, not only in Africa.50 The situation in indi-
vidual African prisons reveals occupancy rates at 400-700 per cent over capacity. 
For example, the figures for Zimbabwe in table 7 suggest occupancy does not exceed 
capacity. However, reports on Chikurubi Maximum Security Prison outside Harare 
describe cells measuring 9 metres by 4 metres containing 25 men each. Zimbabwe 
is not unique. 

Table	7.	 Prison	figures,	selected	African	countries

������ ������ ������� ���������� ���	���� ������� 	���	��

Burkina Faso 4 207 2 660
Burundi 10 700 4 050
Cameroon 22 181 16 142
Djibouti 525 550
Kenya 47 771 14 000
Malawi 11 632 5 000 
Mali 6 700 3 000
Sierra Leone 2 328 981
South Africa 164 596 114 822
Sudan 19 144 7 500
Swaziland 2 713 2 838
Uganda 29 826 13 373
United Republic of 
Tanzania 39 000 27 653
Zambia 15 544 7 500
Zimbabwe 13 110 17 000

 � In 2009, it was reported that Nsawam Prison in Ghana (which has a capacity 
of 717) held 2,950 prisoners. One remand prisoner claimed he had been 
awaiting trial for 11 years.

 � Pademba Road Prison in Sierra Leone reportedly held 1,229 prisoners when 
it only has a capacity of 324. In some cases, cells measuring 6 feet by 9 feet 
housed nine prisoners.51

 � Lusaka Central Prison in Zambia, which has a capacity of 200, held more 
than 1,500 prisoners in 2008.52

50 See King’s College London, International Centre for Prison Studies, World Prison Brief. Available from www.
kcl.ac.uk/icps.

51 United States of America, Department of State, �������������������������������������� (Washington, D.C., 
2009).

52 United States of America, Department of State, �������������������������������� (Washington, D.C., 2009).
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Table	8.	 People	in	prison	for	“minor”	offences

������

��������� ��� ���� ���������� 	�������
 ����������	��� ���� �� ������

�����	�� ����	�������

��������� ��� ���� ������� ��� ����������
	�������  ����������	��� ���� �� ������

�����	�

Burkina 
Faso

67 2 800

Burundi 60 6 400
Cameroon 60 13 300
Djibouti 75 400
Ghana 90 12 500
Lesotho 30 800
Liberia 45 600
Malawi 85 10 000
Mali 60 10 000
Nigeria 57 23 400
Sierra 
Leone

45 1 000

South 
Africa

32 52 000

Sudan 
 North

85 16 000

 South 80 3 600
Swaziland 85 2 300
Uganda 49 14 600
Zambia 79 12 300

The commentary to the response from the Sudan appears to summarize the situa-
tion in many other countries: 

“Wau prison is relatively small, with a capacity of 300, and was holding 473 at 
the end of July 2009. The average time spent awaiting trial was given as 12 
months and 80 per cent of the occupants were in prison either sentenced for 
or awaiting trial on ‘minor’ offences.” 

In 11 of the 16 countries that responded to this question, the proportion of “minor” 
cases exceeded the more serious. The exceptions included countries recovering from 
conflict, with high numbers of young, demobbed soldiers in the prisons. 

It appears on the face of these, albeit anecdotal, responses that prison populations 
are overrepresented by people who:

 � Have committed offences at the lower end of the criminal scale, rather than 
organized criminals and violent offenders from whom society needs to be 
protected
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 � Are awaiting trial (and therefore presumed innocent), many of whom cannot 
afford the terms of bail set by the court

Anecdote gives way to more serious enquiry, however, with the results of the survey 
figures governing the remand populations, which are set down in table 9.

Perhaps unsurprisingly, the figures are particularly high in countries recovering from 
conflict (such as the Democratic Republic of the Congo and Liberia) although Sierra 
Leone and the south of the Sudan record the numbers of prisoners on remand as 
representing less than 50 per cent of their prison populations as a whole.

Out of the 40 countries listed in table 9, 16 show remand populations at 50 per 
cent or higher. Out of 10 of the countries that responded, 2 stated that legal aid 
was rarely available in prison and 6 said that it was available “sometimes”. 

Table	9.	 Proportion	of	prison	population	on	remand	or	awaiting	trial

������


������ ����������� ���
������� ��� � �������
������ ����	������� ������


������ ����������� ���
������� ��� � �������
������ ����	�������

Algeria 11 Madagascar 65
Angola 58.9 Malawi 18
Benin 79.6 Mali 67
Botswana 17 Mauritania 13
Burkina Faso 46 Mozambique 37
Burundi 63 Namibia 7.9
Cameroon 58 Niger 40
Cape Verde 36 Nigeria 71
Chad 58 Rwanda 27
Congo 70 Senegal 37
Côte d’Ivoire 28 Seychelles 63
Democratic 
Republic of the 
Congo

80 Sierra Leone 49

Djibouti 48 South Africa 30
Gabon 40 Sudan (north) 17
Ghana 26 Swaziland 25
Guinea 51 Togo 55
Guinea-Bissau No prison service Uganda 56
Kenya 42 United Republic 

of Tanzania
50

Lesotho 19 Zambia 27
Liberia 86 Zimbabwe 22

����	�� Roy Walmsley, ������ 
���������������� ������������� ����, 7th ed. (London, International Centre for Prison 
Studies, 2008).
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By way of response, prison administrations in some countries are opening up to 
paralegal-type interventions from outside.

The Legal Aid Board in South Africa currently employs paralegals to screen the 
remand population in 20 of the most congested prisons, based on the work of the 
Paralegal Advisory Service Institute.

Sierra Leone has 10 paralegals working in the criminal justice system; and Kenya 
has over 20 paralegals working in its prisons, while Malawi has than 30 and Uganda 
has more than 70. In all four countries, the work of paralegals is seen by the 
 authorities to have: 

 � Significantly helped decongest prisons by speeding up the conclusion of 
 long-pending cases in courts

 � Helped remove bottlenecks curtailing access to justice for the poor by 
 facilitating meetings between key criminal justice agencies

 � Improved prison conditions

The responses received (and supported by independent evaluations) show the 
 following impact of paralegal services in prison: 

In 2006, paralegals in Kenya empowered more than 30,000 prisoners to apply  criminal 
law and represent themselves in court (in applications for bail, entering a plea, 
 defending themselves at trial or entering a plea in mitigation). In Langata prison, 
paralegals reduced the remand population in a six-week period by 80 per cent.

In Malawi, between May 2000 and February 2009, paralegals empowered more than 
150,000 prisoners to apply criminal law, contributing to an overall reduction in the 
remand population in Malawi prisons from 40 per cent in 2000 (when the scheme 
began) to 18 per cent in 2009.

Since 2005, paralegals in Uganda have empowered more than 165,000 prisoners to 
apply criminal law. The Commissioner General of Prisons in Uganda attributes the 
reduction of the remand population (from 63 per cent to 56 per cent currently) to 
the work of the paralegals.

In Sierra Leone, paralegals working with lawyers under the pilot national legal aid 
scheme opened 405 cases and secured the discharge of 112 cases for lack of 
 prosecution and the release of 27 juveniles in a six-week period, while paralegals 
and lawyers working with Timap for Justice facilitated the reduction of the remand 
population in Bo prison by 50 per cent over four months in 2009.

C. Legal advice and assistance at court

Representation of the accused during their trials is minimal. Paralegals have expanded 
their work to courts where they can make contact with the accused and their family 
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members, witnesses and members of the public to reassure and assist. They explain 
the court procedure and the stage of the proceedings the case has reached. They 
link serious cases with lawyers and follow up on matters pertaining to bail and the 
tracing of sureties, or reductions in the amount set by the court. 

 � In Kenya, paralegals reduced bail/bond for 917 persons in 2006.

 � In Malawi, more than 25,000 accused persons have been assisted since 2000. 
Magistrates regularly refer the unrepresented accused to paralegals to explain 
the procedure.

 � In Uganda, paralegals facilitated court bond/bail for 3,660 persons during 2008 
and 2009 and traced 16,928 sureties.

In the criminal justice system as a whole, one of the key features that appears from 
the literature on paralegals is the diplomatic way in which they “navigate” their way 
among the various criminal justice agencies. 

Access to justice committees in Kenya and court user committees in Malawi and 
Uganda, which are serviced by paralegals, aim to link up the criminal justice  agencies 
and civil society actors to come up with local solutions to local problems. The 
 committees meet at fairly regular intervals at the district level under the chairman-
ship of the presiding magistrate. Paralegals act as the secretariat to these meetings 
and distribute the minutes and agenda prior to each meeting. The committees are 
reported to have improved communication and coordination between the criminal 
justice agencies, and facilitated case flow. 

Since prisons lack the transport to bring prisoners to court, paralegals in Malawi 
bring the court to the prison in the form of “camp courts”.59 The paralegals list the 
cases deserving of attention and forward them to the prosecution and court for 
appropriate action to be taken when they visit the prison on the day of the camp 
court.

In Malawi, camp courts are reported to have reduced tensions in prisons and to 
have reduced the numbers of those held in prison unnecessarily or illegally. 

In another innovation, paralegals in Kenya convene “legal aid days” in prison, during 
which lawyers provide pro bono assistance to groups of remand prisoners identified 
by paralegals. 

D. Community outreach 

The aim of the line of enquiry in the survey regarding community outreach was to 
establish the ways in which legal aid service providers are able to reach out to com-
munities in terms of services and information. In general, the responses received 
concerning community outreach produced little by way of materials or strategy. Those 

59 A practice borrowed from Bihar state in India.
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VI. Conclusion and 
recommendations

This survey seeks to present a snapshot of the current situation of legal aid across 
Africa. It suggests that countries are struggling to maintain legal systems which rely 
upon expensive institutions and personnel and which themselves are under intoler-
able pressure to deliver the essential elements of a fair hearing, as set down by the 
African Charter on Human and Peoples’ Rights in the Principles and Guidelines on 
the Right to a Fair Trial and Legal Assistance in Africa. 

While the legal framework may appear to be adequate in terms of the written law, 
specific legislation, adequate policies and the resources to implement them are still 
missing in many countries and the poor are simply “priced out” of the criminal 
justice system.

The results of the survey show: 

 � The constitutions of only four countries (Cape Verde, Egypt, Ethiopia and 
Mozambique) provide a right to legal aid at public expense without restrictions 
(see annex I).

 � The constitutions of 11 countries provide a right to legal aid but fail to specify 
who should ensure that such aid is provided.

 � The constitutions of 20 countries provide for the right to a defence. 

 � Lawyers are few in number in most countries (except possibly in Botswana, 
Egypt, Ghana, Kenya, Nigeria and South Africa). 

 � Law students pursue long courses based on classical law curricula that do not 
refer to the context in Africa. Law students and graduates are required to 
perform public-interest legal services in only five out of 14 countries that 
responded to the survey. 

 � Paralegal schemes are being developed to complement the services of lawyers, 
especially in eastern, central and southern Africa, but remain few in number 
and incomplete in terms of national coverage. 

 � In 37 of the 47 countries surveyed, the majority of the population lives in 
rural areas. 
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 � In 17 poverty reduction strategy papers reviewed, reference is made to legal 
aid. However, from the few returns received on budget allocations, State allo-
cations appear inadequate (except in South Africa). 

 � Prisons, in general, exceed their capacity. In 12 of the 17 prison services, the 
proportion of “minor” cases exceeds that of more serious matters. In 16 of 
the 40 prison services surveyed, the population awaiting trial is higher than 
the convicted population. People can wait for years to be tried.

The following conclusions can be drawn:

 � Coverage by the State legal aid system is patchy at best.

 � Access to legal aid at all stages of the criminal justice system is generally 
unavailable.

 � Budgetary allocation for legal aid is not meaningful.

 � Persons accused of crime cannot expect legal advice in mounting a defence 
or forming a plea to a serious charge, or representation in cases involving a 
prison sentence.

 � Lawyers are few in number and generally unavailable in rural areas; law stu-
dents are under used.

 � Community legal services are not available in every district or accessible by 
every person in need of such services.

 � Most Governments do not have an overarching legal aid strategy to maximize 
the use of the resources available. 

Evidently, the State delivery systems, as currently established, cannot fulfil their legal 
obligations without a vast investment in human and material resources. 

Given the focus on achieving the Millennium Development Goals and the competing 
claims of related sectors on the national budget (i.e. health, education and food 
security), legal aid—as a component of the justice sector (further competing with 
the police, the prisons and the judiciary)—is unlikely to be a high priority. 
 Consequently, the level of investment required is unattainable. 

Recommendations

The following are recommended:

 � A review of legal aid systems by African Governments in line with the resolu-
tions adopted by the African Commission, with particular reference to the 
Lilongwe Declaration and Plan of Action, leading to the adoption of national 
strategies for the provision of legal aid

 � A move towards a functional approach to legal aid that builds on partnerships 
or agreements with a range of legal service providers, meets the needs of poor 
people and is affordable in the long term to Governments
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Annex I. The right to legal aid in the constitutions of African countries

������
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���� ���	���������
��� ���� ������ ���
�� �����	�

���� ������
��� �� �����
�����

������������ ���
��� ����� ���
�		�����	��
 ���� ���������
�� � ��������� ����� �� �����

Algeria     Article 151   Article 151(1): The right to 
defence is recognized. (2) In 
penal matters, it is guaranteed.

Angola    Article 36 
(1)

   Article 36 (1): No citizen may 
be arrested or put on trial 
except in accordance with the 
law, and all accused shall be 
guaranteed the right to defence 
and the right to legal aid and 
counsel.

Benin     Article 17   Article 17: Everyone charged 
with a crime is presumed 
innocent until proved guilty 
according to law in a public 
trial during which all the 
guarantees necessary for their 
defence have been assured.
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Annex II. Status of the death penalty in African countries

�������
������������� ���� �

���� 	������

������������� ���� �
�������� 	������ ���� ������������� ��� ���	��	�	 ������������� ›����

Algeria X Last execution in 1993

Angola X Abolished for all crimes in 1992

Benin X Last execution in 1987

Botswana X

Burkina Faso X Last execution in 1989

Burundi X Abolished for all crimes in 2009

Cameroon X Last execution in 1997

Cape Verde X Abolished for all crimes in 1981; 
last execution in 1935

Central African 
Republic

X Last execution in 1981

Chad X

Congo X Last execution in 1982

Côte d’Ivoire X Abolished for all crimes in 2000

Democratic Republic 
of the Congo

X

Djibouti X Abolished for all crimes in 1995; 
no executions since 
independence

Egypt X
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