UNDCP MODEL WITNESSPROTECTION BILL, 2000

1 Theam of theModd Witness Protection Bill isto ensure that the investigation and prosecution of serious
crimind offences is not prejudiced because witnesses are intimidated or frightened to give evidence
without protection from violent or other crimind recrimination. Through awitness protection progranme
to be administered and maintained by a designated person or body, witnesses can be given protection
and assgtance to shidd them from such recrimination. The disclosure of information relating to that

programme or witnesses on it is made an offence.

Clause 3 - Witness Protection Programme

2. The Commission of Police (or other person to be designated) is required to take action which he thinks
necessary and reasonabl e to protect the safety and welfare of awitnessin any proceedingsrelatingto the
Act. “Witness’ isgiven awide definition in clause 2(c) of the Bill. The term covers a person who has
made astatement, or who has given or agreed to give evidence in relation to the commission or possible
commission of a serious offence. “Serious offence” is defined in dause 2(b), and ties in with the
definitionof “seriousoffence” in dlause 3(p) of theMutud Legd AssstanceBill. “Witness” asoincludes
a person who, because of his or her relationship to, or association with, a person who has made a
gatement or who has given or agreed to give evidence in relation to the commission or possible
commissonof aserious offence, may require protection or other assistance under the Act, and a person

who for any other reason may require protection or other assistance under the Act.

3. The term “proceedings’ is defined in clause 2(d), and is not confined to proceedings relating to serious
offences. Theterm coversproceduresin relation to any aleged or proven offence, or property derived
from such offence, and includes an inquiry, investigation or preliminary or find determination of facts.

“Property derived from an offence” isin turn defined in clause 2(e). The offence does not haveto be



asarious one, and nor does it have to be crimind.

What the Commissioner of Police or other designated enforcement officer considers necessary and
reasonable will depend on the circumstances of the case. A level of protection which is consdered
necessary and reasonable in circumstances where danger to the witnessisperceived to be acute, would

probably be considered unreasonable where the risk is consdered much less.

Clause 3(2) ligts those activities which might comprise such necessary and reasonable action. Action
which is not covered in the activities referred to in clause 3(2)(a)-(f) may be taken provided the
Commissioner of Police or other designated officer considers it necessary to ensure the safety of the
witness (clause 3(2)(g)). Clause 3(2)(h) refersto aforeign witness present in the enacting state pursuant
to an agreement or arrangement between the enacting State and a foreign State relating to witness

protection.

Clause 3(3) makes provison that the Commissioner of Police or other designated person responsible
for the establishment and mai ntenance of awitness protection programme shdl not obtain documentation
for awitness participating in the programme that represents that the participant has aqudification that he
or she does not have, or is entitled to a benefit that he or she is not entitled to.

This provison would prevent persons being given documentation which representsfor example that they
have adegree, or are qudified in aparticular trade, and thuswould operateto stop aperson making fase
representations to an employer or any other person in this regard. The same reasoning is behind the
provison concerning a benefit. “Benefit” would cover socid wefare benefits, and property and
inheritance entitlements. For example the Commissioner of Police would be prevented from obtaining
documentation stating that the person concerned had achild when thiswas not in fact the case, given that
thiswould in most states mean that person was entitled to socid security benefits.



Clause 4 - inclusion of a witnessin the witness protection programme

10.

11.

Clause 12(3) provides that the Minister or other designated person may issue such directions as are
necessary or convenient for the adminisiration of awitness protection programme. Such directionscould
for example set out criteriawhich must befulfilled before awitnessisincluded in the programme. Subject
to any such directions, clause 4(1) providesthat the Commissioner of Police (or other designated person)

isto be responsible for deciding whether to include awitness in awitness protection programme.

Clause 4(2) sets out the factors that the Commissioner of Police must consider in deciding whether to
indude awitnessin the witness protection programme, and it isfor him/her to decide how to weigh those
factors, indl the circumstances of thecase.  Looking at factor (a), the more seriousthe offence to which
the statement or evidence of the witness relates, the more likely it would be that a witness should be
included in such a programme; one consderation is that the more that is at stake for the defendant, the
more risk there might be to awitness. The nature and importance of the statement or evidence of the
witness, and the nature of the perceived danger to the witness must aso be taken into account.  The
nature of the witness's relaionship to any other witness being assessed for inclusion in the programme
must dso be conddered. Thiswould include not only familid ties, but dso for example where witnesses

are neighbours, or employed by the same person.

If any psychological or psychiatric examination or evauation of the witness has been made in order to
establish the suitability of him/her to be included in the witness programme, this should be taken into
account. There may be other ways of protecting the witness than including hinvher on a witness
protection programme, and these should be take into account also. In addition, the Commissioner must
consder whether the witness has a crimind record, and in particular in respect of violent crime, which
indicatesarisk tothe publicif he or sheisincludedin the programme. Thecrimind record isnot confined
to offences smilar to those to which the evidence of the witness rdaes; but would include any crimina

conviction.

Clause 4(3) provides that the witness programme is voluntary, in that awitnessis to not be to included



in awitness protection programme unless he/she, or a person legdly responsible for hinvher, agreesin
writing to beinit.

Clause 5 - Court orders protecting witnesses from identification

12.

13.

Clause 5 provides that court orders may be made to protect witnesses from identification. Clause 5(1)
provides that the Commissioner of Police (or other designated person) may apply to the Court (or other
body or person authorised to issue this kind of order) for an order authorizing a specified person, or a
specified class or description of persons, to make anew entry in registers of births, marriages or deaths
as gppropriate in respect of the witness, and to issue in the witness' s new identity adocument of akind
previoudy issued to him/her. The Court or other body with charge over the proceedings, may then make
awitnessprotection order, but only if it issatisfied that thelife or safety of the person may be endangered
by virtue of the person being awitness.

Proceedings of the court under clause 5 areto be conductedin camera, iein privatewith the public being
excluded, and al records must be sedled to ensure privacy. Clause 5(5) providesthat entriesmadein the
registers pursuant to an order made under clause 5(2) are as valid as if they were made under the
appropriate domestic legidation by which such entries are normaly made. Thus for example awitness
who applied for ajob could rely on an dtered entry in the register of births as proof of his age.

Clause 6 - Termination of protection and assstance

14.

Clause 6 makes provison for the ending of protection and assstance. The Commissioner of Police (or
other designated person) must terminate protection and assstance if the witnessin question requestsin
writing that it beterminated. The Commissioner hasadiscretion to terminateit in three cases, firdly if the
witness has intentionally breached a requirement or undertaking relating to the witness protection
programme, secondly if hisconduct or threstened conduct is considered by the Commissioner to belikely
to thresten the security or comprise the integrity of the programme, or thirdly if the circumstances which

gaveriseto the need for protection and assistance for the witness no longer exis. In dl of these three



ingtances he must consider that dl the circumstances of the case judtify such termination.

Clause 7 - Non-disclosure of former identity of a witness

15.  “Proceedings’ wouldin thiscontext be wider than the definition of “proceedings’ in dause 2(d) and thus
would not be limited to proceedings relating to an offence. This clause must be read subject to clause
3(3), which provides that the Commissioner of Police must not obtain documentation for a witness
participating in the witness protection programme that represents that the participant has a qudification
that he or she does not have, or is entitled to a benefit that he or she is not entitled to. In the event the
person is being investigated or is prosecuted in connection with a serious crime, hisher identity may be
reveded to the appropriate authorities by the Commissioner (clause 10).

Clause 8 - Restoration of former identity

Clause 9 - Certain persons not required to disclose information

16.  Anexample of where a Court might consider it to be in the interests of justice to make an order under
clause 9 would be where the relevant information would be important evidence in a case where a
person’s liberty was at stake, and its disclosure was not considered to risk the life or safety of any
participants in the programme. Clause 11 sets out offences relating to witness protection, which would
amount to offences againg the Act.

Clause 10 - Provision of information to competent authorities

17.  “Serious offence’ isdefined in dause 2(b). The Commissoner of Police (or other designated person)
can use hisdiscretion asto whether to release information or cooperate with the authority involved in the
investigation or prosecution, and cannot be compelled to do so.

Clause 11 - Offencesrelating to witness protection

5



18.

19.

20.

Clause 11 sets out four offences againgt the Act, with suggested penalties for the first two offences.
Clause 11(1) covers anyone who knows information about the identity of someone who is or has been
a witness on the programme, and in this way the position of witnesses who are no longer on the
programme continuesto be protected. Clause 11(2) bindswitnesseswho have participated in the witness
protection programme not to disclose information relating to anything done by the Commissioner of Police
(or other designated person) or any police officer under the Act, or information about any police officer
gained by the person as aresult of anything done under the Act. Clause 11(3) providesthat the duty on
witnesses not to disclose information iswaived in respect of any disclosure or communication that has
been authorised by the Commissioner of Police, or that is necessary to comply with an order of a
specified court.

Clause 11(4) prevents awitness usng previous entries in the births, marriages or degths registers that
have been changed pursuant to powers under the Act, subject to a pendty to be specified.

Clause 11(5) ensures that a persongiven anew identity under the witness protection programme cannot
thereby circumvent the requirements of a lawvful marriage in the date concerned.  Thus even if, in
accordance with the terms of the new identity, it is represented that the person is 18, when in fact he/she
is 16 and the marriageable age in the state concerned is 17, that person will be unable to marry until
he/shereachesthe age of 17. Similarly, if the witnesswas previoudy married, he/she must be divorced
or widowed before he/she can marry again. In al cases, there must be no legal impediment to the

marriage.

Clause 12 - Witness protection arrangements

21.

22.

Clause 12(1) empowers the Minigter referred to in the Bill (or other designated person) to make
arrangements with any foreign State about any matter relating to cooperation between the enacting State
and the foreign tate relating to witness protection.

Clause 12(2) provides that the Minister may make any arrangements as he considers necessary and



convenient for the adminigtration of awitness protection programme with any other Minister or competent
authority.

May 2000



