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(a)

has given or agreed to give, evidence on behalf of the State in—
(i)
(ii)

(b)

has given or agreed to give evidence, otherwise than as mentioned in
paragraph (a), in relation to the commission or possible commission
of an offence against a law of Kenya;
has made a statement to—
(i)
(ii)

(c)

(d)

is required to give evidence in a prosecution or inquiry held before a
court, commission or tribunal outside Kenya—
(i)
(ii)

(a)
(b)
(c)

by virtue of being related to a witness; or
on account of a testimony given by a witness; or
for any other reason which the Director may consider sufficient.
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(a)
(b)
(c)
(d)

suing and being sued;
holding and alienating movable and immovable property;
borrowing and lending money; and
doing or performing all such other acts or things as may be lawfully
done by a body corporate.

(a)
(b)

establish and maintain a witness protection programme;
determine the criteria for admission to and removal from the witness
protection programme;
determine the type of protection measures to be applied;
advise any Government Ministry, department, agency or any other
person on the adoption of strategies and measures on witness
protection; and
perform such other functions as may be necessary for the better
carrying out of the purpose of this Act.

(c)
(d)

(e)

(a)

(b)
(c)
(d)

control and supervise its staff in a manner and for such purposes as
may be necessary for the promotion of the purpose and the object for
which the Agency is established;
administer the funds and assets of the Agency;
receive any grants, gifts, donations or endowments and make
legitimate disbursement therefrom;
enter into association with such other persons, bodies, or
organizations within or outside Kenya as it may consider desirable or
appropriate in furtherance of its object and purpose;
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(e)

(f)
(g)
(h)
(i)

(j)

(k)

enter into confidential agreements with relevant foreign authorities,
international criminal courts or tribunals and other regional or
international entities relating to the relocation of protected persons
and other witness protection measures;
open bank accounts for the funds of the Agency;
collect, analyze, store and disseminate information related to witness
protection;
give such instructions to a protected person as the Agency may
consider necessary;
search the protected person and their property and seize items
regarded by the Agency to be a threat to the protected person or
another person or the integrity of the programme;
summon a public officer or other person to appear before it or to
produce a document or thing or information which may be considered
relevant to the functions of the Agency within a specified period of
time and in such manner as it may specify;
invest the funds of the Agency not currently required for its purposes.

(a)
(b)
(c)

is a citizen of Kenya;
is of high moral character and proven integrity; and
is an advocate of the High Court of Kenya, and has since qualification,
practised law in the public or private sector or has been engaged in
the teaching of law or research for a period of not less than ten years,
and has performed duties of an administrative nature for not less than
five years.

(a)

be the chief executive of the Agency and shall be responsible for
carrying out the policy decisions of the Agency, its day to day
administration and management and control of other staff of the
Agency;
be an ex-officio member of the Board;

(b)
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(c)
(d)

(e)

(a)
(b)
(c)
(d)

cause to be kept minutes of the meetings of the Board and other
records as the Agency may direct;
ensure that, in conducting its affairs, the Agency is guided by the Laws
of Kenya and international best practices which shall include, but
not be limited to, the development and implementation of information
security measures, technical and administrative competence, and the
principles of impartiality, confidentiality, objectivity and integrity; and
perform other functions as may be assigned by the Board.

inability to perform the functions of the office arising out of physical
or mental infirmity;
misconduct or misbehaviour;
incompetence; or
conviction for a criminal offence attracting a term of imprisonment of
not less than six months without the option of a fine.
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(a)

(b)

that witness protection falls in a strategic sector in the administration
of justice process of the country and the nature of the service entailed
requires commensurate compensation; and
that the nature of the operations of the Agency requires probity,
integrity and incorruptibility.

W8 - 10

(a)
(b)
(c)

(d)
(e)

(a)

(b)

(c)

such moneys as may be provided pursuant to section 3H for the
purposes of the Fund;
such moneys as may be realized from any property forfeited to the
Government in connection with a crime referred to in subsection (4);
grants, gifts, donations or bequests made to the Fund by any person
and received by the Agency with the approval of the Minister, where
such receipt does not occasion a conflict of interest in the performance
of the Agency’s functions under this Act;
moneys earned or arising from any investment of the Fund;
all other moneys which may in any manner become payable to, or
vested in, the Fund.

restitution to a victim, or to the family of a victim of a crime committed
by any person during a period when such person is provided
protection under this Act;
compensation for the death of a victim of a crime committed by any
person during a period when such person is provided protection under
this Act, to the family of such victim; and
any moneys required to meet expenses relating to any other matter
incidental to or connected with the matters stated in paragraphs (a)
and (b).
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(a)

(b)

(c)

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

a person who, immediately before the commencement of this Part,
was the Head of the Witness Protection Unit is, for the purposes of
this Part, the Director of the Agency until a Director is appointed under
this Act;
a valid contract entered into on behalf of the Witness Protection Unit
before the commencement of this Part, shall continue to be in force to
the extent that the terms and conditions thereof are not inconsistent
with the provisions of the Act;
movable and immovable property and the rights and liabilities
previously attaching to the Witness Protection Unit and property held
by any person on behalf of the Witness Protection Unit before the
commencement of this Part shall, upon such commencement, vest in
the Agency.

the Minister as chairman;
the Minister responsible for matters relating to Justice;
the Minister responsible for matters relating to Finance;
the Director-General, National Security Intelligence Service;
the Commissioner of Police;
the Commissioner of Prisons;
the Director of Public Prosecutions; and
the Chairperson on the Kenya National Commission on Human
Rights.
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(a)
(b)
(c)
(d)

advise on the formulation of witness protection policies in accordance
with the current law and international best practices;
have general oversight on the administration of the Agency;
approve the budgetary estimates of the Agency; and
perform any other functions as may be conferred by this Act or any
other law.
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(a)

(b)

(a)
(b)

(c)

a chairman who shall be a person qualified to hold or who has held the
office of a Judge of the High Court of Kenya, who shall be appointed
by the President on the recommendation of the Attorney-General; and
two other members appointed by the Minister, who shall be persons
possessing, in the Minister’s opinion, expert knowledge of the matters
likely to come before the Tribunal.

becomes an undischarged bankrupt;
is convicted of a criminal offence and sentenced to a term of
imprisonment for a term of not less than six months without the option
of a fine;
is incapacitated by prolonged physical or mental illness, or is
otherwise unfit to discharge the functions of his office.
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(a)
(b)
(c)
(d)

physical and armed protection;
relocation;
change of identity; or
any other measure necessary to ensure the safety of a protected
person;

(a)
(b)
(c)
(d)
(e)

holding in camera or closed sessions;
the use of pseudonyms;
the reduction of identifying information;
the use of video link; or
employing measures to obscure or distort the identity of the witness.

(a)
(b)
(c)

the Director has decided that the witness be so included;
the person agrees to be included; and
a memorandum of understanding in accordance with section 7 is
signed by the witness or by—
(i)
(ii)

(a)
(b)

the witness; or
a law enforcement agency.
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(c)
(d)

a public prosecutor; or
a legal representative or any other intermediary.

(a)

a parent or guardian of a witness signs a memorandum of
understanding because the witness was under the age of eighteen;
and
the memorandum is still operating after the witness turns eighteen,

(b)

(a)
(b)
(c)
(d)
(e)
(f)
(g)

(a)

(b)

the seriousness of the offence to which any relevant evidence or
statement relates;
the nature and importance of any relevant evidence or statement;
the nature of the perceived danger to the witness;
deleted by Act No. 2 of 2010, s. 8;
deleted by Act No. 2 of 2010, s. 8;
whether there are viable alternative methods of protecting the witness;
deleted by Act No. 2 of 2010, s. 8,

set out the basis on which a participant is included in the programme
and details of the protection and assistance which are to be provided;
and
contain a provision to the effect that protection and assistance under
the programme may be terminated if the participant deliberately
breaches a term of the memorandum of understanding or a
requirement or undertaking relating to the programme.
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(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

any outstanding legal obligations of the participant and how they are
to be dealt with;
any legal obligations which the participant may or may not enter into;
the surrender and issue of passports and other identification
documents;
the taking, provision and retention of photographs of the participant;
the issue of any documents relating to the new identity of the
participant;
the prohibition of the participant from engaging in specified activities;
marriage, family maintenance, taxation, welfare or other social or
domestic obligations or relationships;
any other obligations of the participant;
consequences of the participant’s failing to comply with the provisions
of the memorandum of understanding; and
any other matter for which it may be necessary or expedient to make
provision in the circumstances of the case.
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(a)

(b)

(c)

(a)
(b)
(c)

the participant deliberately breaches a term of the memorandum
of understanding or a requirement or undertaking relating to the
programme;
anything done or intended to be done by the participant is, in the
opinion of the Director, likely to threaten the security or compromise
the integrity of the programme; or
the circumstances which gave rise to the need for protection and
assistance for the participant have ceased to exist,

to allow a witness to establish a new identity;
otherwise to protect the witness; or
to restore a former participant’s former identity.
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(a)
(b)
(c)

(a)

to make a new entry in a register of births or a register of marriages
in respect of a witness;
to make a new entry in a register of deaths in respect of a witness or
a relative (by blood or marriage) of a witness; or
to issue in the witness’s new identity a document of a kind previously
issued to the witness.

the person named in the application as a witness—
(i)

(ii)

(b)
(c)
(d)

(a)

(b)

(c)

the life or safety of the person may be endangered as a result of his
being a witness;
a memorandum of understanding has been entered into by the
witness in accordance with section 7; and
the person is likely to comply with the memorandum of understanding.

a person authorised to do so by the order may make such entries in a
register of births, deaths or marriages as are necessary to give effect
to the order;
the appropriate registrar having charge of the register of births, deaths
or marriages shall afford the person so authorised full access to the
relevant register and give him such assistance as he may require; and
the Agency shall maintain records showing details of the original birth,
death or marriage of each person in respect of whom an entry is made
under paragraph (a).
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(a)

(b)

(c)

(a)
(b)

(a)
(b)

the participant has given to the Agency evidence which establishes
the identity of the participant and shows that the participant is of
marriageable age;
if the participant has been married previously the participant has
given to the Agency evidence which establishes that the contemplated
marriage is not contrary to law; and
the participant has given to the Agency a statutory declaration to
the effect that there is no legal impediment to the marriage and the
Agency is not aware of any such impediment.

a participant has been provided with a new identity under the
programme; and
protection and assistance afforded to him under the programme have
been terminated,

takes action under this section to restore the former identity of a
person who was a participant; and
notifies the former participant in writing that he is required to return
to the Agency all documents provided to the former participant that
relate to the new identity provided under the programme,
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(a)
(b)
(c)

(a)

(b)

for the purposes of this Act;
for the purposes of an investigation by the Attorney-General, the
Police Force or another law enforcement agency; or
to comply with an order of the High Court,

a participant who has been provided with a new identity under the
programme would, apart from this section, be required by or under a
law of Kenya to disclose his former identity for a particular purpose;
and
the Director has given the participant permission, in the form
prescribed by regulations made under this Act, not to disclose his
former identity for that purpose,
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(a)
(b)

was provided with a new identity under the programme; and
is no longer a participant but retains that identity.

(a)

hold that part of the proceedings which relates to the identity of the
participant in private; and
make such order relating to the suppression of publication of evidence
given before the court, tribunal or commission as, in its opinion, will
ensure that the identity of the participant is not disclosed.

(b)

(a)

(b)

(c)

(a)
(b)

that no question shall be asked in the proceedings which might lead
to the disclosure of a protected identity of a participant or former
participant or of his place of abode;
that no witness in the proceedings, including a participant or former
participant, can be required to answer a question, give any evidence,
or provide any information, which may lead to the disclosure of a
protected identity of the participant or former participant or of his place
of abode; and
that no person involved in the proceedings shall, in the proceedings,
make a statement which discloses or could disclose a protected
identity of a participant or former participant or his place of abode.

has a qualification which he does not have; or
is entitled to a benefit to which he is not entitled.
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(a)
(b)

those rights or obligations are dealt with according to law; or
the person complies with those restrictions.

(a)

providing protection for the participant while the participant is
attending court; or
notifying a party or possible party to legal proceedings that the Agency
will, on behalf of the participant, accept process issued by a court, a
tribunal or a commission of inquiry and nominating an office for the
purpose.

(b)

(a)
(b)

to avoid obligations which were incurred before the new identity was
established; or
to avoid complying with restrictions which were imposed on the person
before the new identity was established,
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(a)
(b)

(a)

(b)

(c)

(a)
(b)

about the identity or location of a person who is or has been a witness
or participant; or
which compromises the security of such a person,

not being the Director or a member staff of the Agency, by words,
conduct or demeanour falsely represents himself to be the Director or
member of staff of the Agency;
exercises or attempts to exercise undue influence over the Director or
staff of the Agency which is calculated to prevent the Director or staff
from carrying out their duties or encouraging them to perform an act
which is in conflict with their duties; or
is an accomplice to the commission of an act whereby a lawful order
given to a member of staff or a regulation or directive or other rule
may be evaded,

for a first offence, to a fine not exceeding one million shillings; and
for a second or subsequent offence, to imprisonment for a term not
exceeding five years.
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(a)
(b)
(c)
(d)

(a)

the fact that he or a member of his family has entered a memorandum
of understanding under section 7;
details of the memorandum of understanding;
information relating to anything done by the Director or any officer
under this Act; or
information about any officer gained by the person as a result of
anything done under this Act,

has been authorised by the Agency;

W8 - 26

(b)
(c)

(a)

(b)

(a)
(b)

which has been determined by the Agency for purposes of
investigation; or
is necessary to comply with an order of the High Court.

the person is a witness who is the subject of consideration under
section 5 for inclusion in the programme (even if the Director
subsequently decides not to include the witness); or
the person is a witness included in the programme temporarily under
section 9 (even if the witness does not go on to be included in the
programme).

any assistance given by the witness to the court or to a law
enforcement agency;
a disclosure of information made by the witness to the court or to a
law enforcement agency.
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