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In the case of Siliadin v. France,
The European Court of Human Rights (Second Segctisitjng as a
Chamber composed of:
Mr |. CABRAL BARRETO, President
Mr  J.-P. @sTA,
Mr  R.TURMEN,
Mr K. JUNGWIERT,
Mr V. BUTKEVYCH,
Mrs A. MULARONI,
Mrs E. FURA-SANDSTROM, judges
and Mr S. MismITH, Deputy Section Registrar
Having deliberated in private on 3 May and 28 J20@5,
Delivers the following judgment, which was adopted the last-
mentioned date:

PROCEDURE

1. The case originated in an application (no. BA3L) against the
French Republic lodged with the Court under Arti8e of the Convention
for the Protection of Human Rights and Fundamemaedoms (“the
Convention”) by a Togolese national, Ms Siwa-Ako&liadin (“the
applicant”), on 17 April 2001.

2. The applicant, who had been granted legal wak represented by
Ms H. Clément, of the Paris Bar. The French Govemm (“the
Government”) were represented by their Agent, Mr8#&liard, Director of
Legal Affairs at the Ministry of Foreign Affairs.

3. Relying on Article 4 of the Convention, the Bgnt alleged that the
criminal-law provisions applicable in France didt ragford her sufficient
and effective protection against the “servitudeWinich she had been held,
or at the very least against the “forced or compyislabour she had been
required to perform.

4. The application was allocated to the Secondi@e®f the Court
(Rule 52 § 1 of the Rules of Court). Within thatcen, the Chamber that
would consider the case (Article 27 § 1 of the Gortion) was constituted
as provided in Rule 26 § 1.

5. On 1 November 2004 the Court changed the coitgosof its
Sections (Rule 25 8§ 1). This case was assignedhe¢onewly composed
Second Section (Rule 52 § 1).

6. By a decision of 1 February 2005, the Chambecladed the
application admissible.

7. The applicant and the Government each filedesfagions on the
merits (Rule 59 § 1).
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8. A hearing took place in public in the Human Rg Building,
Strasbourg, on 3 May 2005 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mrs E.BELLIARD, Director of Legal Affairs,
Ministry of Foreign Affairs, Agent
Mr G. DUTERTRE magistraton secondment to the
Human Rights Division, Legal Affairs Departnhen
Ministry of Foreign Affairs,
Mrs J.VAILHE, Drafting Secretary, Department of European and
International Affairs, Ministry of Justice,
Mrs E.PUrReN, Department of Criminal Affairs
and Pardons, Ministry of Justice, Counsel

(b) for the applicant

Ms H.CLEMENT, of the Paris Bar, Counsel
Ms B.BOURGEOIS lawyer for the Committee
against Modern Slavery, Assistant.

The Court heard addresses by Mrs Belliard and Msn€ht.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

9. The applicant was born in 1978 and lives indar

10. She arrived in France on 26 January 1994, d&egears and 7
months, with Mrs D., a French national of Togoles&in. She had a
passport and a tourist visa.

11. It had been agreed that she would work at Mis home until the
cost of her air ticket had been reimbursed and thatD. would attend to
her immigration status and find her a place at schin reality, the
applicant became an unpaid housemaid for Mr andMrmand her passport
was taken from her.

12. In the second half of 1994, Mrs D. “lent” thpplicant to Mr and
Mrs B., who had two small children, so that shelda@ssist the pregnant
Mrs B. with household work. Mrs B. also had anottiaughter from a first
marriage who stayed with her during the holidayd ah weekends. The
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applicant lived at Mr and Mrs B.'s home, her fatlraving given his
consent.

13. On her return from the maternity hospital, Mrstold the applicant
that she had decided to keep her.

14. The applicant subsequently became a geneuskehaaid for Mr and
Mrs B. She worked seven days a week, without a ofiy and was
occasionally and exceptionally authorised to go @utSundays to attend
mass. Her working day began at 7.30 a.m., whenhslteto get up and
prepare breakfast, dress the children, take themutsery school or their
recreational activities, look after the baby, de Housework and wash and
iron clothes.

In the evening she prepared dinner, looked afteralder children, did
the washing up and went to bed at about 10.30 jmraddition, she had to
clean a studio flat, in the same building, which Blrhad made into an
office.

The applicant slept on a mattress on the floohénkaby's room; she had
to look after him if he woke up.

15. She was never paid, except by Mrs B.'s mothkieo, gave her one or
two 500 French franc (FRF) notes.

16. In December 1995 the applicant was able tapeswvith the help of
a Haitian national who took her in for five or shonths. She looked after
the latter's two children, was given appropriateoatmodation and food,
and received FRF 2,500 per month.

17. Subsequently, in obedience to her paterndeuméio had been in
contact with Mr and Mrs B., she returned to theptepwho had undertaken
to put her immigration status in order. However tituation remained
unchanged: the applicant continued to carry outsebald tasks and look
after the couple's children. She slept on a mattas the floor of the
children's bedroom, then on a folding bed, and wameond-hand clothes.
Her immigration status had still not been reguatijsshe was not paid and
did not attend school.

18. On an unspecified date, the applicant managedecover her
passport, which she entrusted to an acquaintanb ahd Mrs B. She also
confided in a neighbour, who alerted the Commiteggminst Modern
Slavery Comité contre l'esclavage modefnewhich in turn filed a
complaint with the prosecutor's office concerning applicant's case.

19. On 28 July 1998 the police raided Mr and Mrs Bome.

20. The couple were prosecuted on charges of gavitained from
July 1995 to July 1998 the performance of serviggsout payment or in
exchange for payment that was manifestly dispropoate to the work
carried out, by taking advantage of that personlserability or state of
dependence; with having subjected an individuawtwking and living
conditions that were incompatible with human digroy taking advantage
of her vulnerability or state of dependence; anthwiaving employed and
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maintained in their service an alien who was nopassession of a work
permit.

21. On 10 June 1999 the Parbunal de grande instanceelivered its
judgment.

22. It found that the applicant's vulnerabilitydadependence in her
relationship with Mr and Mrs B. was proved by thectf that she was
unlawfully resident in France, was aware of that nd feared arrest, that
Mr and Mrs B. nurtured that fear while promising gecure her leave to
remain — a claim that was confirmed by her unclé her father — and by
the fact that she had no resources, no friendsaimdst no family to help
her.

23. As to the failure to provide any or adequat®uneration, the court
noted that it had been established that the yowrgam had remained with
Mr and Mrs B. for several years, was not a memlbe¢har family, could
not be regarded as a foreign au pair who had tedistered and given free
time in order to improve her language skills, waptkbusy all day with
housework, did not go to school and was not trgirfior a profession and
that, had she not been in their service, Mr and Blrsvould have been
obliged to employ another person, given the amotimiork created by the
presence of four children in the home.

It therefore concluded that the offence laid dowriticle 225-13 of the
Criminal Code (see paragraph 46 below) was made out

24. The court also found it established that Md airs B. were
employing an alien who was not in possession obekyermit.

25. The court noted that the parties had submitiéféring accounts
concerning the allegations that the working andngvconditions were
incompatible with human dignity.

It found that the applicant clearly worked long roand did not enjoy a
day off as such, although she was given permigsi@itend mass. It noted
that a person who remained at home with four chrdnecessarily began
his or her work early in the morning and finishedel at night, but had
moments of respite during the day; however, thelesed Mrs B.'s
involvement in this work had not been established.

26. The court concluded that, while it seemed biisteed that
employment regulations had not been observed pectf working hours
and rest time, this did not suffice to considert ttee working conditions
were incompatible with human dignity, which wouldvie implied, for
example, a furious pace, frequent insults and barast, the need for
particular physical strength that was dispropodiento the employee's
constitution and having to work in unhealthy pressiswhich had not been
the case in this instance.

27. As to the applicant's accommodation, the cooted that Mr and
Mrs B., who were well-off, had not seen fit to sstide an area for the
applicant's personal use and that, although thistsobn was regrettable and
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indicated their lack of consideration for her, heing conditions could not
be held to infringe human dignity, given that a tw@mof people, especially
in the Paris region, did not have their own roomscommodation which
infringed human dignity implied an unhygienic, uated room, with no
possibility of looking after one's basic hygiene poemises which were so
far below the applicable norms that occupation wdnd dangerous.

28. Accordingly, the court found that the offent@d down in
Article 225-14 of the Criminal Code (see paragrdphbelow) had not been
made out.

Nonetheless, the judges concluded that the offen€eghich Mr and
Mrs B. were convicted were incontestably serioud were to be severely
punished, particularly as the couple considered they had treated the
applicant quite properly.

Accordingly, they sentenced them to twelve mornithgrisonment each,
of which seven months were suspended, imposeckafifRF 100,000 and
ordered them to pay, jointly and severally, FRF,Q00 to the applicant in
damages. In addition, Mr and Mrs B. forfeited thairic, civil and family
rights for three years.

29. Mr and Mrs B. appealed against this decision.

30. On 20 April 2000 the Paris Court of Appeal @an interlocutory
judgment ordering further investigations.

31. On 19 October 2000 it delivered its judgmentlee merits.

32. The Court of Appeal found that the additioimalestigation had
made it possible to confirm that the applicant laadved in France aged
15 years and 7 months, in possession of a passpad three-month tourist
visa. During the period that she lived with Mrs Bgm January to October
1994, she had been employed by the latter, firstlydo housework, cook
and look after her child, and, secondly, in theela clothing business,
where she also did the cleaning and returned tordls clothes that
customers had tried on, without remuneration.

33. Around October 1994 the applicant had spdetvadays at Mr and
Mrs B.'s home, shortly before Mrs B. gave birthhier fourth child. She
travelled by underground to Mr and Mrs B.'s homerg\day and returned
to Mrs D.'s house in the evening to sleep.

34. In July/August 1994 she was “lent” to Mr andsMB., and stayed in
their home until December 1995, when she left fos I3.'s home, where
she was remunerated for her work and given accoratitod She had
returned to Mr and Mrs B. in May/June 1996 on hezleis advice.

35. The Court of Appeal noted that it had beeraldisthed that the
applicant was an illegal immigrant and had not et any real
remuneration.

Further, it noted that it appeared that the appticaas proficient in
French, which she had learnt in her own country.
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In addition, she had learnt to find her way aroadis in order, initially,
to go from Mrs D.'s home to the latter's businessmises, and later to
travel to Maisons-Alfort, where Mrs G. lived, andhdlly to return to
Mr and Mrs B.'s home.

36. She had a degree of independence, since ské¢h® children to the
locations where their educational and sports dm#/iwere held, and
subsequently collected them. She was also abldgndha Catholic service
in a church near Mr and Mrs B.'s home. In additghe left the house to go
shopping, since it was on one of those occasioaissiie had met Mrs G.
and agreed with her to go to the latter's home.

37. The Court of Appeal further noted that the l@ppt had had an
opportunity to contact her uncle by telephone det$iir and Mrs B.'s home
and to pay for calls from a telephone box. She madt her father and her
uncle and had never complained about her situation.

38. Furthermore, Mrs B.'s mother confirmed that #pplicant spoke
good French and that she was in the habit of givieg small sums of
money for family celebrations. She had frequenéy khe applicant and her
grandchildren to stay in her country house and hager heard her
complain of ill-treatment or contempt, although $lael been free to express
her views.

39. The applicant's uncle stated that she was &rmeng other things, to
leave the house and call him from a telephone lkbat she was
appropriately dressed, in good health and alwaysdwame money, which
could not have come from anyone but Mr and Mrs B.hidd offered to give
her money, but she had never asked for any. Hedattde he had raised
this question with Mrs B., who had told him thatertain amount was set
aside every month in order to build up a nest egghe applicant, which
would be given to her when she left, and that thevgas aware of this
arrangement.

He stated that, on the basis of what he had bekntakbobserve and
conclude from his conversations with the appliGamd with Mrs B., the girl
had not been kept as a slave in the home in wimiehiged.

40. The Court of Appeal ruled that the additioimalestigations and
hearings had shown that, while it did appear thatapplicant had not been
paid or that the payment was clearly disproportiena the amount of work
carried out (although the defendants' intentiorcteate a nest egg that
would be handed over to her on departure had regi beriously disputed),
in contrast, the existence of working or living ddions that were
incompatible with human dignity had not been essaield.

It also considered that it had not been establishatdthe applicant was
in a state of vulnerability or dependence sincetakyng advantage of her
ability to come and go at will, contacting her famat any time, leaving Mr
and Mrs B.'s home for a considerable period angmé&tg without coercion,
the girl had, in spite of her youth, shown an unalele form of
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independence, and vulnerability could not be emtabtl merely on the
basis that she was an alien.

Accordingly, the Court of Appeal acquitted the defents on all the
charges against them.

41. The applicant appealed on points of law agdhest judgment. No
appeal was lodged by the Principal Public Prosesuifice.

42. In a letter of 27 October 2000 to the Chaithef Committee against
Modern Slavery, the public prosecutor attachedhéoRaris Court of Appeal
wrote:

“In your letter of 23 October 2000 you asked meénform you whether the public
prosecution office under my direction has lodgedappeal on points of law against
the judgment delivered on 19 October 2000 by theelfitv Division of the court
which heard the appeal in the criminal proceedaggnst Mr and Mrs B.

The Court of Appeal's decision to acquit the defens of the two offences of
insufficiently remunerating a person in a vulneeapbsition and subjecting a person
in a vulnerable or dependent state to demeaningimgiconditions was based on an
assessment of elements of pure fact.

Since the Court of Cassation considers that suskesaments come within the
unfettered discretion of the trial courts, an appaa points of law could not be
effectively argued.

That is why | have not made use of that remedy.”

43. The Court of Cassation delivered its judgment11l December
2001. It ruled as follows:

“All judgments must contain reasons justifying tldecision reached; giving
inadequate or contradictory reasons is tantamaugiving no reasons.

After an investigation into the situation of [thepdicant], a young Togolese national
whom they had employed and lodged in their homeesshe was 16, V. and A.B.
were directly summoned before the criminal court fostly, taking advantage of a
person's vulnerability or dependent state to obsairvices without payment or any
adequate payment, contrary to Article 225-13 of@hieninal Code and, secondly, for
subjecting that person to working or living conalits incompatible with human
dignity, contrary to Article 225-14 of the same @od

In acquitting the defendants of the two above-noeail offences and dismissing
the civil party's claims in connection therewithgtappeal court, having noted that
[the applicant] was a foreign minor, without a desice or work permit and without
resources, nonetheless stated that her state oferallility and dependence, a
common constituent element of the alleged offenbad, not been established, given
that the girl enjoyed a certain freedom of movernserd that vulnerability could not
be established merely on the basis that she wabeam

Furthermore, in finding that the offence definedAiriicle 225-13 of the Criminal
Code had not been made out, the court added ttilae's appear that the applicant has
not been paid or that the payment was clearly digptionate to the amount of work
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carried out (although the defendants' intentioludd up a nest egg that would be
handed over to her on departure has not been sbridisputed)'.

Finally, in acquitting the defendants of the offerset out in Article 225-14 of the
Criminal Code, the courts found that subjectionworking or living conditions
incompatible with human dignity 'had not been dihbd'.

However, in ruling in this way, with reasons thagres inadequate and ineffective
with regard to the victim's state of vulnerabilapd dependence and contradictory
with regard to her remuneration, and without spéng the factual elements which
established that her working conditions were coibfatwith human dignity, the
Court of Appeal failed to draw from its findingsetdegal conclusions that were
required in the light of Article 225-13 of the Ciimal Code and did not justify its
decision in the light of Article 225-14 of that Gad

The judgment must therefore be quashed.
For these reasons,

[The Court of Cassation] quashes the above-merdtipdgment of the Paris Court
of Appeal dated 19 October 2000 but only in respéthe provisions dismissing the
civil party's requests for compensation in respafcthe offences provided for in
Articles 225-13 and 225-14 of the Criminal Codéo#ther provisions being expressly
maintained, and instructs that the case be remiitedccordance with the law, for a
rehearing of the matters in respect of which tpiseal has been allowed. ...”

44. The Versailles Court of Appeal, to which tlese was subsequently
referred, delivered its judgment on 15 May 2003ruled, inter alia, as
follows:

“As was correctly noted at first instance, the evice shows that [the applicant], an
alien who arrived in France at the age of 16, worlae several years for Mr and Mrs
B., carrying out household tasks and looking atfteir three, and subsequently four,
children for seven days a week, from 7 a.m. to 1f.pwithout receiving any
remuneration whatsoever; contrary to the defentalatsns, she was not considered a
family friend, since she was obliged to follow MBs's instructions regarding her
working hours and the work to be done, and wasfre® to come and go as she
pleased.

In addition, there is no evidence to show that st egg has been built up for her,
since the list of payments allegedly made by tHer#ants is in Mrs B.'s name.

It was only at the hearing before thibbunal de grande instandhat the defendants
gave the victim the sum of 50,000 francs.

Finally, far from showing that [the applicant] wasppy to return to Mr and
Mrs B.'s home, the conditions in which she did #eraan absence of several months
are, on the contrary, indicative of the pressueetsdd been subjected to by her family
and of her state of resignation and emotional disar

With regard to the victim's state of dependence\anderability during the period
under examination, it should be noted that thisngpgirl was a minor, of Togolese
nationality, an illegal immigrant in France, withioa passport, more often than not
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without money, and that she was able to move abolytunder Mrs B.'s supervision
for the purposes of the children's educationalspudts activities.

Accordingly, it was on appropriate grounds, to vithibis court subscribes, that the
court at first instance found that the constitueleiments of the offence punishable
under Article 225-13 of the Criminal Code were bBthed in respect of the
defendants.

With regard to the offence of subjecting a persoraivulnerable or dependent
position to working or living conditions that arecbmpatible with human dignity:

As the court of first instance correctly noted, rgarg out household tasks and
looking after children throughout the day could hgtthemselves constitute working
conditions incompatible with human dignity, thisirmge the lot of many mothers; in
addition, the civil party's allegations of humilied treatment or harassment have not
been proved.

Equally, the fact that [the applicant] did not hare area reserved for her personal
use does not mean that the accommodation was irattrtgp with human dignity,
given that Mr and Mrs B's own children shared thens room, which was in no way
unhygienic.

Accordingly, the constituent elements of this setaoffence have not been
established in respect of Mr and Mrs B.

Independently of the sums due to [the applicantivisges and the payment of
50,000 francs in a belated gesture of partial resration, Mr B., whose intellectual
and cultural level was such as to enable him temifally the unlawfulness of his
conduct, but who allowed the situation to continpmbably through cowardice, has,
together with Mrs B., caused [the applicant] coasadble psychological trauma, for
which should be awarded 15,245 euros in compemsadi® assessed by the court of
first instance.”

45. On 3 October 2003 the Paris industrial tribuleivered judgment

following an application submitted by the applicarnt awarded her
31,238 euros (EUR) in respect of arrears of salBYR 1,647 in respect of
the notice period and EUR 164 in respect of holigaye.

. RELEVANT LAW

46. The Criminal Code as worded at the material time
Article 225-13

“It shall be an offence punishable by two yearsprisonment and a fine of
500,000 francs to obtain from an individual the fpenance of services without
payment or in exchange for payment that is maryfesproportionate to the amount
of work carried out, by taking advantage of thatspe's vulnerability or state of
dependence.”
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Article 225-14

“It shall be an offence punishable by two yearsprigsonment and a fine of
500,000 francs to subject an individual to workiog living conditions which are
incompatible with human dignity by taking advantagé that individual's
vulnerability or state of dependence.”

47. The Criminal Code as amended by the Law of 18 Mah 2003
Article 225-13

“It shall be an offence punishable by five yeargdiisonment and a fine of 150,000
euros to obtain from an individual whose vulnerigpibr state of dependence is
apparent or of which the offender is aware, thefgperance of services without
payment or in exchange for payment which is matiifedisproportionate to the
amount of work carried out.”

Article 225-14

“It shall be an offence punishable by five yearspiisonment and a fine of
150,000 euros to subject an individual whose valbiity or state of dependence is
apparent or of which the offender is aware to wagkdr living conditions which are
incompatible with human dignity.”

Article 225-15

“The offences set out in Articles 225-13 and 225shéll be punishable by seven
years' imprisonment and a fine of 200,000 eurdhefy are committed against more
than one person.

If they are committed against a minor, they shall gunishable by seven years'
imprisonment and a fine of 200,000 euros.

If they are committed against more than one persmfyding one or more minors,
they shall be punishable by ten years' imprisonraedta fine of 300,000 euros.”

48. Information report by the French National Assembl's joint
fact-finding taskforce on the various forms of moden slavery, tabled
on 12 December 200{extracts)

“The situation of minors, who are more vulnerabfel aught to receive special
protection on account of their age, strikes the&kftase as highly worrying: ...,
children doomed to work as domestic servants dtlegal workshops ... represent
easy prey for traffickers of all kinds ...

What solutions can be proposed in view of the ghoimtthese forms of slavery?
Some already exist, of course. We have availabfetainconsiderable arsenal of
punitive measures. However, these are not alwagd us full and are proving an
insufficient deterrent when put to the test. Thdiggoand the justice system are
obtaining only limited results.
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The determination of the drafters of the new Crahi€ode to produce a text
imbued with the concept of human rights is partidyl clear from the provisions of
Articles 225-13 and 225-14 of the Code, which @dahew offences making it
unlawful to impose working and living conditionsathare contrary to human dignity.
As demonstrated by the explanatory memorandumeténitial 1996 bill, the purpose
of those provisions was primarily to combat 'sliandlords' or other unscrupulous
entrepreneurs who shamelessly exploit foreign wwsrkeho are in the country
illegally.

The concept, found in both Articles 225-13 and 225sf the Criminal Code, of the
abuse of an individual's vulnerability or statedefppendence contains ambiguities that
could be prejudicial to their application.

Thus, by failing on the one hand to specify thesme categories of individuals
defined as vulnerable and, further, by failing éguire that the vulnerability be of a
'particular’ nature, the legislature has conferoedArticles 225-13 and 225-14 an
extremely wide, or even vague, scope, one thakédyl to cover circumstances of
vulnerability or dependence that are 'social otuzal in nature'.

The current wording of the Criminal Code, espegidiat of Article 225-14, is
highly ambiguous, since it requires, on the onedhahat the victim has been
subjected to working or living conditions that aneompatible with human dignity
and, on the other, that those conditions have eposed through the 'abuse' of his
or her vulnerability or state of dependency.

It may therefore logically be concluded, as Mr Qdgyer, deputy public prosecutor
at the Paris public prosecutor's office, statedtsethe taskforce, that, 'by converse
implication... provided one has not taken advantag@n individual's] vulnerability,
it is alright to undermine human dignity [...] Umdening human dignity ought to be
an offence in itself and, possibly, abuse of [adividual's] vulnerability or status as a
minor an aggravating factor'.

That said, and since the law is silent, it is ughe court to determine where the
scope of those provisions ends. In this connectoralysis of the case-law reveals
differences in evaluation that impede the uniforppleation of the law throughout
France, since, as Ms Francgoise Favaro rightly neteen addressing the taskforce:
'We are in a sort of ephemeral haze in which ebémgt is left to the judge's
assessment.’

Even more surprisingly, on 19 October 2000 the samet of appeal refused in
another case to apply the provisions of Article$-23 and 225-14 in favour of a
young woman, a domestic slave, despite the fattstiea was a minor at the relevant
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time. In its judgment, the court notddter alia: 'lt has not been established that the
young girl was in a position of vulnerability orgndence as, by taking advantage of
the possibility of coming and going at will, contiag her family at any time, leaving
Mr and Mrs X's home for a considerable period agtdrning without coercion, she
has, in spite of her youth, shown an undeniablenfaf independence, and
vulnerability cannot be established merely on theibthat she was an alien.'

It is therefore apparent that, in the absence g#dlleriteria enabling the courts to
determine whether there has been abuse of [anidldiNs] vulnerability or state of
dependence, the provisions of Articles 225-13 a26-24 of the Criminal Code are
open to interpretation in different ways, some nresgrictive than others.

Whether with regard to actual or potential sentendbe shortcomings of the
provisions are clearly visible, in view of the sersness of the factual elements
characteristic of modern slavery.

Bearing in mind, on the one hand, the constitulistetus of the values protected by
Articles 225-13 and 225-14 of the Criminal Code ,amulthe other, the seriousness of
the offences in such cases, the inconsequentiatenaf the penalties faced by those
guilty of them is surprising, and raises questiabsut the priorities of the French
criminal justice system.

The minors whose cases the taskforce has had iieare minors caught up or at
risk of being caught up in slavery, whether for gvevision of sex or labour. More
often than not they are illegal immigrants.”

49. Documents of the Parliamentary Assembly of the Caocil of

Europe

(a) Report by the Committee on Equal OpportunitsWomen and
Men, dated 17 May 2001 (extract)

“In France, since its foundation in 1994, the Comteei against Modern Slavery
(CCEM) has taken up the cases of over 200 domestigery victims, mostly
originating from West Africa (Ivory Coast, Togo, ig) but also from Madagascar,
Morocco, India, Sri Lanka and the Philippines. Thejority of victims were women
(95%). One-third arrived in France before they caifh@ge and most of them suffered
physical violence or sexual abuse.

The employers mostly came from West Africa or thieldie East. 20% are French
nationals. 20% enjoyed immunity from prosecutiomoag them one diplomat from
Italy and five French diplomats in post abroad.tivis working for diplomats mainly
come from India, Indonesia, the Philippines andLarika. It has been estimated that
there are several thousand victims of domesticesiawn France.”
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(b) Recommendation 1523 (2001), adopted on 26 d06&

“1. In the last few years a new form of slaverys teppeared in Europe, namely
domestic slavery. It has been established that #weillion women are sold each year
in the world.

2. In this connection the Assembly recalls andfireas Article 4, paragraph 1 of
the Convention for the Protection of Human Rightsl &undamental Freedoms
(ECHR), which prohibits slavery and servitude, aido the definition of slavery
derived from the opinions and judgments of the Baem Commission of Human
Rights and the European Court of Human Rights.

3. The Assembly also recalls Article 3 of the EGH#ich provides that no one
shall be subjected to torture or to inhuman or déigqig treatment or punishment, and
Article 6, which proclaims the right of access toart in civil and criminal matters,
including cases where the employer enjoys immunity jurisdiction.

5. It notes that the victims' passports are syatieally confiscated, leaving them in
a situation of total vulnerability with regard tbeir employers, and sometimes in a
situation bordering on imprisonment, where they subjected to physical and/or
sexual violence.

6. Most of the victims of this new form of slavease in an illegal situation, having
been recruited by agencies and having borrowed ynimnpeay for their journey.

7. The physical and emotional isolation in whidte tvictims find themselves,

coupled with fear of the outside world, causes pelagical problems which persist
after their release and leave them completely wisted.

9. It regrets that none of the Council of Europermber States expressly make
domestic slavery an offence in their criminal codes

10. It accordingly recommends that the Committele Ministers ask the
governments of member States to:

i. make slavery and trafficking in human beings] also forced marriage, offences
in their criminal codes;

ii. strengthen border controls and harmonise fdicfor police cooperation,
especially with respect to minors;

vi. protect the rights of victims of domestic stay by:

a. generalising the issuing of temporary and refdev residence permits on
humanitarian grounds;
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b. taking steps to provide them with protectiod arith social, administrative and
legal assistance;

c. taking steps for their rehabilitation and theaintegration, including the
creation of centres to assist, among others, victfrdomestic slavery;

d. developing specific programmes for their protet
e. increasing victims' time limits for bringinggmeedings for offences of slavery;

f. establishing compensation funds for the victohslavery;

(c) Recommendation 1663 (2004), adopted on 22 2064

“1. The Parliamentary Assembly is dismayed thawesty continues to exist in
Europe in the twenty-first century. Although, oféity, slavery was abolished over
150 years ago, thousands of people are still heldlaves in Europe, treated as
objects, humiliated and abused. Modern slaves, tliler counterparts of old, are
forced to work (through mental or physical threaidh no or little financial reward.
They are physically constrained or have other fmptaced on their freedom of
movement and are treated in a degrading and inheimeamner.

2. Today's slaves are predominantly female andllyswork in private households,
starting out as migrant domestic workers, au pair§nail-order brides'. Most have
come voluntarily, seeking to improve their situatimr escaping poverty and hardship,
but some have been deceived by their employers)cégge or other intermediaries,
have been debt-bonded and even trafficked. Onckimgfor married to a ‘consumer
husband'), however, they are vulnerable and istl&this creates ample opportunity
for abusive employers or husbands to force themdomestic slavery.

5. The Council of Europe must have zero tolerdonceslavery. As an international
organisation defending human rights, it is the Qiluof Europe's duty to lead the
fight against all forms of slavery and traffickimg human beings. The Organisation
and its member States must promote and protediudh@an rights of the victim and
ensure that the perpetrators of the crime of ddmsktvery are brought to justice so
that slavery can finally be eliminated from Europe.

6. The Assembly thus recommends that the Comnuftddinisters:
i. in general:

a. bring the negotiations on the Council of Eurapaft convention on action
against trafficking in human beings to a rapid dosion;

b. encourage member States to combat domesticrglawveall its forms as a
matter of urgency, ensuring that holding a persoramy form of slavery is a
criminal offence in all member States;
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c. ensure that the relevant authorities in the nen3tates thoroughly, promptly
and impartially investigate all allegations of doym of slavery and prosecute those
responsible;

ii. as concerns domestic servitude:

a. elaborate a charter of rights for domestic wskas already recommended in
Recommendation 1523 (2001) on domestic slaveryh Sucharter, which could
take the form of a Committee of Ministers' recomdwion or even of a
convention, should guarantee at least the followiglgts to domestic workers:

— the recognition of domestic work in private heluslds as ‘real work’, that is, to
which full employment rights and social protectiapply, including the minimum
wage (where it exists), sickness and maternitygsayell as pension rights;

— the right to a legally enforceable contract wipdoyment setting out minimum
wages, maximum hours and responsibilities;

— the right to health insurance;

— the right to family life, including health, edatoon and social rights for the
children of domestic workers;

— the right to leisure and personal time;

— the right for migrant domestic workers to an iigration status independent of
any employer, the right to change employer anddwet within the host country
and between all countries of the European Unionthadight to the recognition of
qualifications, training and experience obtainethi;nhome country;

50. Council of Europe Convention on Action against Traficking in
Human Beings, opened for signature on 16 May 20(Bxtracts)

Preamble

Considering that trafficking in human beings masufein slavery for victims;

Considering that respect for victims' rights, potien of victims and action to
combat trafficking in human beings must be the pemant objectives;

Considering that all actions or initiatives agaitrsfficking in human beings must
be non-discriminatory, take gender equality intecamt as well as a child-rights
approach;
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Bearing in mind the following recommendations o tharliamentary Assembly of
the Council of Europe: ... 1663 (2004) Domestivatgt: servitude, au pairs and mail-
order brides;

Article 1 — Purposes of the Convention
“1. The purposes of this Convention are:

(a) to prevent and combat trafficking in humannigsi while guaranteeing gender
equality;

(b) to protect the human rights of the victimdrafficking, design a comprehensive
framework for the protection and assistance of imist and witnesses, while
guaranteeing gender equality, as well as to ensiifective investigation and
prosecution;

Article 4 — Definitions
“For the purposes of this Convention:

(a) 'Trafficking in human beings' shall mean thecruitment, transportation,
transfer, harbouring or receipt of persons, by meaithe threat or use of force or
other forms of coercion, of abduction, of frauddeteption, of the abuse of power or
of a position of vulnerability or of the giving oeceiving of payments or benefits to
achieve the consent of a person having control amether person, for the purpose of
exploitation. Exploitation shall include, at a mimim, the exploitation of the
prostitution of others or other forms of sexual lexption, forced labour or services,
slavery or practices similar to slavery, servitod¢he removal of organs;

(b) The consent of a victim of 'trafficking in ham beings' to the intended
exploitation set forth in sub-paragraph (a) of thiticle shall be irrelevant where any
of the means set forth in sub-paragraph (a) hage beed;

(c) The recruitment, transportation, transferbloaring or receipt of a child for the
purpose of exploitation shall be considered 'tc&ffig in human beings' even if this
does not involve any of the means set forth in gatagraph (a) of this Article;

(d) 'Child" shall mean any person under eightezarg/ of age;

(e) 'Victim' shall mean any natural person whaubject to trafficking in human
beings as defined in this Article.”

Article 19 — Criminalisation of the use of service®sf a victim

“Each Party shall consider adopting such legistatind other measures as may be
necessary to establish as criminal offences urtdenternal law, the use of services
which are the object of exploitation as referredntdrticle 4 paragraph (a) of this
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Convention, with the knowledge that the person idcéim of trafficking in human
beings.”

51. Other international conventions

(a) Forced Labour Convention, adopted on 28 Ju®801by the
General Conference of the International Labour Qrigation
(ratified by France on 24 June 1937)

Acrticle 2

“1. For the purposes of this Convention the tdorced or compulsory labour' shall
mean all work or service which is exacted from geyson under the menace of any
penalty and for which the said person has not efférimself voluntarily.

2. Nevertheless, for the purposes of this Conwverttie term 'forced or compulsory
labour' shall not include:

(a) Any work or service exacted in virtue of cortgmuy military service laws for
work of a purely military character;

(b) Any work or service which forms part of thermal civic obligations of the
citizens of a fully self-governing country;

(c) Any work or service exacted from any persoraa®nsequence of a conviction
in a court of law, provided that the said work ersce is carried out under the
supervision and control of a public authority ahdttthe said person is not hired to or
placed at the disposal of private individuals, camps or associations;

(d) Any work or service exacted in cases of emeeggethat is to say, in the event
of war or of a calamity or threatened calamity,rses fire, flood, famine, earthquake,
violent epidemic or epizootic diseases, invasiorahynal, insect or vegetable pests,
and in general any circumstance that would endatigeexistence or the well-being
of the whole or part of the population;

(e) Minor communal services of a kind which, bepegformed by the members of
the community in the direct interest of the saidnowunity, can therefore be
considered as normal civic obligations incumbenbrupghe members of the
community, provided that the members of the comityundr their direct
representatives shall have the right to be corduhieregard to the need for such
services.”

Article 3

“For the purposes of this Convention the term ‘cerapt authority' shall mean
either an authority of the metropolitan countryttoe highest central authority in the
territory concerned.”
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Article 4

“1. The competent authority shall not impose amgethe imposition of forced or
compulsory labour for the benefit of private indivals, companies or associations.

2. Where such forced or compulsory labour for lle@efit of private individuals,
companies or associations exists at the date oohwehiMember's ratification of this
Convention is registered by the Director-Generathef International Labour Office,
the Member shall completely suppress such forcedoanpulsory labour from the
date on which this Convention comes into forcetliet Member.”

(b) Slavery Convention, signed in Geneva on 25teBdper 1926,
which came into force on 9 March 1927, in accordanagth the
provisions of Article 12

Article 1

“For the purpose of the present Convention, théofohg definitions are agreed
upon:

1. Slavery is the status or condition of a perseer whom any or all of the powers
attaching to the right of ownership are exercised,;

2. The slave trade includes all acts involvedhi@a tapture, acquisition or disposal
of a person with intent to reduce him to slavetlyaets involved in the acquisition of
a slave with a view to selling or exchanging hirfi; acts of disposal by sale or
exchange of a slave acquired with a view to bewid er exchanged, and, in general,
every act of trade or transport in slaves.”

Article 4

“The High Contracting Parties shall give to one thro every assistance with the
object of securing the abolition of slavery and steve trade.”

Article 5

“The High Contracting Parties recognise that reseuto compulsory or forced
labour may have grave consequences and underiaie,ire respect of the territories
placed under its sovereignty, jurisdiction, prai@tt suzerainty or tutelage, to take all
necessary measures to prevent compulsory or fdatsalr from developing into
conditions analogous to slavery.

It is agreed that:

1. Subject to the transitional provisions laid dovin paragraph 2 below,
compulsory or forced labour may only be exactedpidslic purposes;

2. In territories in which compulsory or forcedbd¢aur for other than public purposes
still survives, the High Contracting Parties stalbeavour progressively and as soon
as possible to put an end to the practice. So &nguch forced or compulsory labour
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exists, this labour shall invariably be of an exaaml character, shall always receive
adequate remuneration, and shall not involve theowal of the labourers from their
usual place of residence;

3. In all cases, the responsibility for any reseuto compulsory or forced labour
shall rest with the competent central authoritiethe territory concerned.”

(c) Supplementary Convention on the Abolition lev&y, the Slave
Trade, and Institutions and Practices Similar tav@ry, adopted on
30 April 1956 and which came into force in respetfrance on
26 May 1964

Section I. Institutions and practices similar to shvery

Article 1

“Each of the States Parties to this Convention Istete all practicable and
necessary legislative and other measures to bbogtgrogressively and as soon as
possible the complete abolition or abandonmenthef following institutions and
practices, where they still exist and whether drthey are covered by the definition
of slavery contained in Article 1 of the Slaveryr@ention signed at Geneva on
25 September 1926:

(a) Debt bondage, that is to say, the status nditon arising from a pledge by a
debtor of his personal services or of those ofragreunder his control as security for
a debt, if the value of those services as reasgresgessed is not applied towards the
liquidation of the debt or the length and naturehafse services are not respectively
limited and defined;

(b) Serfdom, that is to say, the condition orugaif a tenant who is by law, custom
or agreement bound to live and labour on land lggtanto another person and to
render some determinate service to such other pewgeether for reward or not, and
is not free to change his status;

(d) Any institution or practice whereby a childywung person under the age of 18
years, is delivered by either or both of his ndtpeaients or by his guardian to another
person, whether for reward or not, with a view he exploitation of the child or
young person or of his labour.”
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(d) International Convention on the Rights of ti&hild, dated
20 November 1989, which came into force in respédirance on
6 September 1990

Article 19

“1. States Parties shall take all appropriateslagive, administrative, social and
educational measures to protect the child fromfalins of physical or mental
violence, injury or abuse, neglect or negligenatireent, maltreatment or exploitation,
including sexual abuse, while in the care of pgsntegal guardian(s) or any other
person who has the care of the child.

2. Such protective measures should, as appropmatede effective procedures for
the establishment of social programmes to provetessary support for the child and
for those who have the care of the child, as wefloa other forms of prevention and
for identification, reporting, referral, investiga, treatment and follow-up of
instances of child maltreatment described here¢ofand, as appropriate, for judicial
involvement.”

Article 32

“1. States Parties recognise the right of thedctdl be protected from economic
exploitation and from performing any work that ikely to be hazardous or to
interfere with the child's education, or to be hiaino the child's health or physical,
mental, spiritual, moral or social development.

2. States Parties shall take legislative, admatise, social and educational
measures to ensure the implementation of the préséale. To this end, and having
regard to the relevant provisions of other intdorea! instruments, States Parties shall
in particular:

(a) Provide for a minimum age or minimum agesaftimission to employment;

(b) Provide for appropriate regulation of the teoand conditions of employment;

(c) Provide for appropriate penalties or othercfians to ensure the effective
enforcement of the present Article.”

Article 36

“States Parties shall protect the child against ciher forms of exploitation
prejudicial to any aspects of the child's welfare.”
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THE LAW

I. ALLEGED VIOLATION OF ARTICLE 4 OF THE CONVENTIO

52. The applicant complained that there had begalation of Article 4
of the Convention. This provision stateger alia:

“1. No one shall be held in slavery or servitude.

2. No one shall be required to perform forcedampulsory labour.

A. Whether the applicant had “victim” status

53. The Government contended by way of primarymggbion that the
applicant could no longer claim to be the victim afviolation of the
Convention within the meaning of Article 34.

They stated at the outset that they did not cortkedtthe applicant had
been the victim of particularly reprehensible cortdan the part of the
couple who had taken her in, or that the Paris CafuAppeal’s judgment of
19 October 2000 had failed to acknowledge the tseafithat situation as a
matter of law. However, they noted that the applichad not appealed
against the first-instance judgment which had octed her “employers”
solely on the basis of Article 225-13 of the Criali€ode and that it should
be concluded from this that she had accepted tdwiviction under that
Article alone.

Accordingly, the applicant could not use the abseant a conviction
under Article 225-14 of the Criminal Code to arghat she still had victim
status.

54. Furthermore, the Government noted that thdicgm's appeal on
points of law had still been pending when her aapion was lodged with
the Court. However, following the Court of Cassatgudgment quashing
the ruling by the Paris Court of Appeal, the canirtappeal to which the
case was subsequently remitted had recognised ghkcant's state of
dependence and vulnerability within the meanindddfcle 225-13 of the
Criminal Code, as well as the exploitation to whitte had been subjected,
although it had been required only to examine thél claims. They
emphasised that, in line with the case-law, a d@tisr measure favourable
to an applicant was sufficient to deprive him or loé “victim” status,
provided that the national authorities had ackndgéel, either expressly or
in substance, and then afforded redress for, thachrof the Convention.
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55. The Government concluded that the sanctionosag by the
Versailles Court of Appeal was to be consideretdasng afforded redress
for the violation alleged by the applicant befdne Court, especially as she
had not appealed on points of law against its jusilgmin addition, they
pointed out that the Paris industrial tribunal maade awards in respect of
unpaid wages and benefits.

56. Finally, the applicant's immigration statusl lieeen regularised and
she had received a residence permit enabling heresae in France
lawfully and to pursue her studies. In conclusiche Government
considered that the applicant could no longer cltnbe the victim of a
violation of the Convention within the meaning atigle 34.

57. The applicant did not dispute that certainsness and decisions had
been taken which were favourable to her.

58. However, she stressed that the national atidsrhad never
acknowledged, expressly or in substance, her conmplaat the State had
failed to comply with its positive obligation, inteat in Article 4, to secure
tangible and effective protection against the pecast prohibited by this
Article and to which she had been subjected by Mt lslrs B. Only a civil
remedy had been provided.

59. She alleged that Articles 225-13 and 225-1#hefCriminal Code, as
worded at the material time, were too open andiwdusand in such
divergence with the European and internationaleat for defining
servitude and forced or compulsory labour that Ishé not been secured
effective and sufficient protection against thecgicees to which she had
been subjected.

60. Article 34 of the Convention provides thailfg Court may receive
applications from any person ... claiming to be \feim of a violation by
one of the High Contracting Parties of the righgsferth in the Convention
or the Protocols thereto ...".

61. The Court reiterates that it falls first teethational authorities to
redress any alleged violation of the Conventiorthia regard, the question
whether an applicant can claim to be the victinthaf violation alleged is
relevant at all stages of the proceedings under Gomvention (see
Karahalios v. Greeceno. 62503/00, § 21, 11 December 2003, lsiadhma
v. Greecddec.), no. 43622/98, 25 November 1999).

62. It is the settled case-law of the Court tiat word “victim” in the
context of Article 34 of the Convention denotes pieeson directly affected
by the act or omission in issue, the existence ofidation of the
Convention being conceivable even in the absenpeeplidice; prejudice is
relevant only in the context of Article 41. Conseqtly, a decision or
measure favourable to an applicant is not in ppiecsufficient to deprive
him of his status as a “victim” unless the natioralthorities have
acknowledged, either expressly or in substance,thed afforded redress
for, the breach of the Convention (see, among cdioénorities, Amuur v.
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France judgment of 25 June 199&eports of Judgments and Decisions
1996-I1l, p. 846, § 36Brunirescu v. RomanigGC], no. 28342/95, § 50,
ECHR 1999-VII; andAssociation Ekin v. Franc@ec.), no. 39288/98, 18
January 2000).

63. The Court considers that the Government'snaegt alleging that
the applicant had lost her status as a victim saigeestions about the
French criminal law's provisions on slavery, sew#& and forced or
compulsory labour and the manner in which thoseipians are interpreted
by the domestic court3hose questions are closely linked to the merits of
the applicant's complaint. The Court consequentinsiders that they
should be examined under the substantive provisibthe Convention
relied on by the applicant (see, in particulairey v. Ireland judgment of
9 October 1979, Series A no. 33nahoré v. Franceno. 40031/98, § 26,
ECHR 2000-1X; andsayeva v. Russiano. 57950/00, § 161, 24 February
2005).

B. The merits

1. Applicability of Article 4 and the positive @ations

64. The Court notes that the Government do ngiudésthat Article 4 is
applicable in the instant case.

65. The applicant considered that the exploitatiowhich she had been
subjected while a minor amounted to a failure ey State to comply with
its positive obligation under Articles 1 and 4 dietConvention, taken
together, to put in place adequate criminal-lawvigions to prevent and
effectively punish the perpetrators of those acts.

66. In the absence of rulings on this matter speet of Article 4, she
referred in detail to the Court's case-law on Staiesitive obligations with
regard to Articles 3 and 8 (seé€and Y v. the Netherlandgidgment of
26 March 1985, Series A no. 94, v. the United Kingdommjudgment of
23 September 199&eports1998-VI; andM.C. v. Bulgaria no. 39272/98,
ECHR 2003-XII).

67. She added that, in the various cases in qguesthe respondent
States had been held to be responsible on accdutties failure, in
application of Article 1 of the Convention, to sgi a system of criminal
prosecution and punishment that would ensure téngimd effective
protection of the rights guaranteed by Articlesn@8/ar 8 against the actions
of private individuals.

68. She emphasised that this obligation coveradhtgdns where the
State authorities were criticised for not havinketa adequate measures to
prevent the existence of the impugned situationoolimit its effects. In
addition, the scope of the State's positive olligeato protect could vary on
account of shortcomings in its legal system, depgndn factors such as
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the aspect of law in issue, the seriousness obffiemce committed by the
private individual concerned or particular vulneliab on the part of the
victim. This was precisely the subject of her aqpgdion, in the specific
context of protection of a minor's rights underiéie 4.

69. The applicant added that, in the absenceygppropriate criminal-
law machinery to prevent and punish the direct geegbors of alleged ill-
treatment, it could not be maintained that civibgeedings to afford
reparation of the damage suffered were sufficientptovide her with
adequate protection against possible assaultsrantbgrity.

70. She considered that the right not to be hekervitude laid down in
Article 4 8§ 1 of the Convention was an absolutéhtrigpermitting of no
exception in any circumstances. She noted thatptlhetices prohibited
under Article 4 were also the subject of specifiteinational conventions
which applied to both children and adults.

71. Accordingly, the applicant considered that $tates had a positive
obligation, inherent in Article 4 of the Conventjoto adopt tangible
criminal-law provisions that would deter such offeg, backed up by law-
enforcement machinery for the prevention, detecaod punishment of
breaches of such provisions.

72. She further observed that, as the public prosesubdfice had not
considered it necessary to appeal on points ofdlavihe grounds of public
interest, the acquittal of Mr and Mrs B. of theesites set out in Articles
225-13 and 225-14 of the Criminal Code had becama. fConsequently,
the court of appeal to which the case had beenttemafter the initial
judgment was quashed could not return a guilty igerdor, a fortiori,
impose a sentence, but could only decide whethemtard civil damages.
She considered that a mere finding that the camstit elements of the
offence set out in Article 225-13 of the Criminadd® had been established
and the imposition of a fine and damages could betregarded as an
acknowledgment, whether express or in substanca,bwéach of Article 4
of the Convention

73. With regard to possible positive obligatiorthe Government
conceded that, if the line taken by the Europeamf@ission of Human
Rights inX and Y v. the Netherlandsited above) were to be applied to the
present case, then it appeared that they did indgistl They pointed out,
however, that States had a certain margin of apirex when it came to
intervening in the sphere of relations betweenviddials.

74. In this respect, they referred to the Cowd'se-law, and especially
Calvelli and Ciglio v. Italy([GC], no. 32967/96, ECHR 2002-1. v. the
United Kingdom cited above; an& and Others v. the United Kingdom
(IGC], no. 29392/95, § 109, ECHR 2001-V), as wslklae decision i5.G.
v. ltaly ((dec.), no. 34574/97, 10 October 2002) in whica @ourt had
noted in connection with Article 3 that “criminalrqeeedings did not
represent the only effective remedy in cases o$ tkind, but civil
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proceedings, making it possible to obtain redresstie damage suffered
must in principle be open to children who have beebjected to ill-
treatment”.

75. On that basis, the Government argued thateninstant case, the
proceedings before the criminal courts which lethtopayment of damages
were sufficient under Article 4 in order to complyith any positive
obligation arising from the Convention.

76. In the alternative, the Government considetteat in any event
French criminal law fulfilled any positive obligatis arising under Article 4
of the Convention. They submitted that the wordmfighrticles 225-13 and
225-14 of the Criminal Code made it possible tdnffiggainst all forms of
exploitation through labour for the purposes ofidet 4. They stressed that
these criminal-law provisions had, at the timelad events complained of
by the applicant, already resulted in several erahcourt rulings, thus
establishing a case-law, and that, since then, hlaglygiven rise to various
other decisions to the same effect.

77. The Court points out that it has already bestablished that, with
regard to certain Convention provisions, the fheit ta State refrains from
infringing the guaranteed rights does not suffioeconclude that it has
complied with its obligations under Article 1 oktiConvention.

78. Thus, with regard to Article 8 of the Conventiit held as long ago
as 1979:

“... Nevertheless it does not merely compel theteStn abstain from such
interference: in addition to this primarily neg&tiundertaking, there may be positive
obligations inherent in an effective 'respect'feonily life.

This means, amongst other things, that when thte Setermines in its domestic
legal system the regime applicable to certain fartids such as those between an
unmarried mother and her child, it must act in annea calculated to allow those
concerned to lead a normal family life. As envishgg Article 8, respect for family
life implies in particular, in the Court's view,ethexistence in domestic law of legal
safeguards that render possible as from the mouofeitth the child's integration in
his family. In this connection, the State has aichof various means, but a law that
fails to satisfy this requirement violates para@rdpof Article 8 without there being
any call to examine it under paragraph 2. .Mafckx v. Belgium judgment of
13 June 1979, Series A no. 31, pp. 14-15, § 31)

79. It subsequently clarified this concept:

“Positive obligations on the State are inherenthi@ right to effective respect for
private life under Article 8; these obligations miayolve the adoption of measures
even in the sphere of the relations of individuaétween themselves. While the
choice of the means to secure compliance with Kert&in the sphere of protection
against acts of individuals is in principle withine State's margin of appreciation,
effective deterrence against grave acts such as mlpere fundamental values and
essential aspects of private life are at stakejireg efficient criminal-law provisions.
Children and other vulnerable individuals, in pautar, are entitled to effective
protection.” X and Y v. the Netherlandsited above, pp. 11-13, 88 23, 24 and 27;
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August v. the United Kingdofdec.), no. 36505/02, 21 January 2003; &h€. v.
Bulgaria, cited above, § 150)

80. As regards Article 3 of the Convention, theu@chas found on
numerous occasions that

“... the obligation on the High Contracting Partiexler Article 1 of the Convention
to secure to everyone within their jurisdiction tights and freedoms defined in the
Convention, taken together with Article 3, requiftates to take measures designed
to ensure that individuals within their jurisdiagticare not subjected to torture or
inhuman or degrading treatment or punishment, dioly such ill-treatment
administered by private individuals.” (sée v. the United Kingdopcited above,

p. 2699, 8§ 227 and Others v. the United Kingdorited above, 8§ 73-7%. and
Others v. the United Kingdamo. 33218/96, 26 November 2002; aktC. v.
Bulgaria, cited above, § 149)

81. It has also found that:

“Children and other vulnerable individuals, in peutar, are entitled to State
protection, in the form of effective deterrenceaiagt such serious breaches of
personal integrity.” (seenutatis mutandisX and Y v. the Netherlandsited above,
pp. 11-13, 88 21-27Stubbings and Others v. the United Kingd@® October 1996,
Reports1996-1V, p. 1505, 88 62-64; arAl v. the United Kingdoptited above, as
well as the United Nations Convention on the Rigtitdhe Child, Articles 19 and 37)

82. The Court considers that, together with Aetic and 3, Article 4 of
the Convention enshrines one of the basic valuéiseoflemocratic societies
making up the Council of Europe.

83. It notes that the Commission had proposed®BB1that it could be
argued that a Government's responsibility was esdjag the extent that it
was their duty to ensure that the rules adopted pyivate association did
not run contrary to the provisions of the Convemtim particular where the
domestic courts had jurisdiction to examine th@pleation (seeX v. the
Netherlandsno. 9327/81, Commission decision of 3 May 1988¢iBions
and Reports (DR) 32, p. 180).

84. The Court notes that, in referring to the amentioned case, the
Government accepted at the hearing that positiVigaitons did appear to
exist in respect of Article 4.

85. In this connection, it notes that Article 4L ®f the Forced Labour
Convention, adopted by the International Labouradrgation (ILO) on 28
June 1930 and ratified by France on 24 June 198Yides:

“The competent authority shall not impose or perth@& imposition of forced or
compulsory labour for the benefit of private indivals, companies or associations.”

86. Furthermore, Article 1 of the Supplementaryn@mtion on the
Abolition of Slavery, the Slave Trade, and Instdos and Practices Similar
to Slavery, adopted on 30 April 1956, which camte iiorce in respect of
France on 26 May 1964, states:
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“Each of the States Parties to this Convention Istete all practicable and
necessary legislative and other measures to bbogtgrogressively and as soon as
possible the complete abolition or abandonmenthef following institutions and
practices, where they still exist and whether drthey are covered by the definition
of slavery contained in Article 1 of the Slaveryr@ention signed at Geneva on
25 September 1926: ... [d]ebt bondage, ... [@]stitition or practice whereby a child
or young person under the age of 18 years, iseted/by either or both of his natural
parents or by his guardian to another person, venétin reward or not, with a view to
the exploitation of the child or young person ohif labour.”

87. In addition, with particular regard to childréArticle 19 8§ 1 of the
International Convention on the Rights of the Clufd20 November 1989,
which came into force in respect of France on @&uaper 1990, provides:

“States Parties shall take all appropriate legigatadministrative, social and
educational measures to protect the child fromfalins of physical or mental

violence, injury or abuse, ..., maltreatment orleitgtion, including sexual abuse,
while in the care of parent(s), legal guardianfsamy other person who has the care
of the child.”

Article 32 provides:

“1. States Parties recognise the right of thedchil be protected from economic
exploitation and from performing any work that igely to be hazardous or to
interfere with the child's education, or to be hiadnio the child's health or physical,
mental, spiritual, moral or social development.

2. States Parties shall take legislative, admatise, social and educational
measures to ensure the implementation of the préséale. To this end, and having
regard to the relevant provisions of other intaorea! instruments, States Parties shall
in particular:

(a) Provide for a minimum age or minimum agesaftimission to employment;
(b) Provide for appropriate regulation of the reand conditions of employment;

(c) Provide for appropriate penalties or otherctians to ensure the effective
enforcement of the present Article.”

88. Finally, the Court notes that it appears frtime Parliamentary
Assembly's findings (see “Relevant law” above) tltatlay's slaves are
predominantly female and usually work in privateuseholds, starting out
as migrant domestic workers ...".

89. In those circumstances, the Court considexslithiting compliance
with Article 4 of the Convention only to direct amt by the State
authorities would be inconsistent with the inteimal instruments
specifically concerned with this issue and wouldoant to rendering it
ineffective. Accordingly, it necessarily followsofn this provision that
States have positive obligations, in the same wsayraer Article 3 for
example, to adopt criminal-law provisions which pkse the practices
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referred to in Article 4 and to apply them in preet(seeM.C. v. Bulgaria
cited above, § 153).

2. Alleged violation of Article 4 of the Conventio

90. With regard to the violation of Article 4 of@ Convention, the
applicant noted from the outset that the righttodte held in servitude laid
down in this provision was an absolute one, insdume way as the right not
to be compelled to perform forced or compulsorylab

91. She said that, although the Convention did aefine the terms
servitude or “forced or compulsory labour”, refezershould be made to the
relevant international conventions in this fielddetermine the meaning of
these concepts, while importance had to be attaichiéhe instant case to the
criteria laid down by both the United Nations ahd Council of Europe for
identifying modern forms of slavery and servitudehich were closely
linked to trafficking in human beings, and to tinéernationally recognised
necessity of affording children special protectmm account of their age
and vulnerability.

92. She pointed out that her situation had comeded to three of the
four servile institutions or practices referred ito Article 1 of the
Supplementary Geneva Convention of 30 April 19%6nealy debt bondage,
the delivery of a child or adolescent to a thirdspa, whether for reward or
not, with a view to the exploitation of his or Habour, and serfdom. She
noted that she had not come to France in orderdrk s a domestic
servant but had been obliged to do so as a reithliedrafficking to which
she had been subjected by Mrs B., who had obtdiregarents' agreement
through false promises.

She concluded that such “delivery” of a child by fegher, with a view
to the exploitation of her labour, was similar be tpractice, analogous to
slavery, referred to in Article 1 (d) of the Unitéthtions Supplementary
Convention of 1956.

93. The applicant also referred to the documenrtagiublished by the
Council of Europe on domestic slavery and pointetitioat the criteria used
included confiscation of the individual's passpothe absence of
remuneration or remuneration that was dispropaationto the services
provided, deprivation of liberty or self-imposedgrsonment, and cultural,
physical and emotional isolation.

94. She added that it was clear from the factsttba situation was not
temporary or occasional in nature, as was nornth#ycase with “forced or
compulsory labour”. Her freedom to come and go badn limited, her
passport had been taken away from her, her imngratatus had been
precarious before becoming illegal, and she haal léen kept by Mr and
Mrs B. in a state of fear that she would be artbsted expelled. She
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considered that this was equivalent to the concefptself-imposed
imprisonment described above.

95. Referring to her working and living conditioas Mr and Mrs B.'s
home, she concluded that her exploitation at thairds had compromised
her education and social integration, as well adavelopment and free
expression of her personality. Her identity as alrad been involved,
which was a characteristic of servitude but notgemeral, of forced or
compulsory labour.

96. She added that in addition to the unremunérateloitation of
another's work, the characteristic feature of moddavery was a change in
the individual's state or condition, on accountta level of constraint or
control to which his or her person, life, persoetiécts, right to come and
go at will or to take decisions was subjected.

She explained that, although she had not descrtsdsituation as
“forced labour” in the proceedings before the Véless Court of Appeal,
the civil party had claimed in its submissions thiaé exploitation to which
Ms Siliadin was subjected ... had, at the verytlethe characteristics of
‘forced labour' within the meaning of Article 4 ®P2the Convention ...; in
reality, she was a domestic slave who had beenitedrin Africa”.

97. As to the definition of “forced or compulsdabour”, the applicant
drew attention to the case-law of the Commissiod #me Court, and
emphasised that developments in international éweidred granting special
protection to children.

98. She noted that French criminal law did nottaonspecific offences
of slavery, servitude or forced or compulsory lahatill less a definition of
those three concepts that was sufficiently speaifid flexible to be adapted
to the forms those practices now took. In additfnr to the enactment of
the Law of 18 March 2003, there had been no ldipsiahat directly made
it an offence to traffic in human beings.

99. Accordingly, the offences to which she hadnrbsebjected fell
within the provisions of Articles 225-13 and 225-df4he Criminal Code as
worded at the material time. These were non-smeddkts of a more
general nature, which both required that the victim in a state of
vulnerability or dependence. Those concepts wereagse as that of the
offender's “taking advantage”, which was also dirthe definition of the
two offences. In this connection, she emphasisedt thoth legal
commentators and the National Assembly's taskforcéhe various forms
of modern slavery had highlighted the lack of legateria enabling the
courts to determine whether such a situation obthiwhich had led in
practice to unduly restrictive interpretations.

100. Thus, Article 225-13 of the Criminal Code matian offence to
obtain another person's labour by taking advantaigdiim or her. In
assessing whether the victim was vulnerable orgtate of dependence, the
courts were entitled to take into account, amoihgiotircumstances, certain
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signs of constraint or control of the individual.owever, those were
relevant only as the prerequisites for a finding exfploitation, not as
constituent elements of the particular form of tfience that was modern
slavery. In addition, this article made no distioctbetween employers who
took advantage of the illegal position of immigrambrkers who were
already in France and those who deliberately pldcenh in such a position
by resorting to trafficking in human beings.

101. She added that, contrary to Article 225-13icke 225-14 required,
and continued to require, an infringement of hurdamity for the offence
to be established. That was a particularly vagueept, and one subject to
random interpretation. It was for this reason theither her working nor
living conditions had been found by the court to iheompatible with
human dignity.

102. The applicant said in conclusion that thengral-law provisions in
force at the material time had not afforded hergadée protection from
servitude or from forced or compulsory labour ieitlcontemporary forms,
which were contrary to Article 4 of the Conventidxs to the fact that the
criminal proceedings had resulted in an award ofmmensation, she
considered that this could not suffice to absohee$tate of its obligation to
establish a criminal-law machinery which penaliséectively those guilty
of such conduct and deterred others.

103. With regard to the alleged violation of Altict, the Government
first observed that the Convention did not defime term “servitude”. They
submitted that, according to the case-law, “seddtuwas close to
“slavery”, which was at the extreme end of the esc&lowever, servitude
reflected a situation of exploitation which did megjuire that the victim be
objectified to the point of becoming merely anotperson's property.

104. As to the difference between “servitude” afifrced or
compulsory labour”, they concluded from the case-td the Commission
and the Court that servitude appeared to charaeteituations in which
denial of the individual's freedom was not limitéol the compulsory
provision of labour, but also extended to his or lngng conditions, and
that there was no potential for improvement, amelet which was absent
from the concept of “forced or compulsory labour”.

105. With regard to the difference between “forcdbour” and
“compulsory labour”, the Government noted that, levhihe case-law's
definition of “forced labour” as labour performedder the influence of
“physical or psychological force” seemed relativelgar, the situation was
less so with regard to “compulsory labour”.

106. The Government did not deny that the applisasituation fell
within Article 4 of the Convention and emphasisédttshe herself had
specifically described her situation as “forcedolatj within the meaning of
that provision.
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107. However, they submitted that the domestiacjabauthorities had
undisputedly remedied the violation of the Convemtby ruling that the
elements constituting the offence set out in Aeti2l5-13 of the Criminal
Code had been established.

108. Finally, the Government pointed out that therding of
Articles 225-13 and 225-14 of the Criminal Code mat possible to
combat all forms of exploitation of an individudirbugh labour falling
within Article 4 of the Convention.

109. The Court notes that the applicant arrive@&riznce from Togo at
the age of 15 years and 7 months with a person lveldbagreed with her
father that she would work until her air ticket Hagkn reimbursed, that her
immigration status would be regularised and that slould be sent to
school.

110. In reality, the applicant worked for this s@m for a few months
before being “lent” to Mr and Mrs B. It appearsrfrghe evidence that she
worked in their house without respite for approxiema fifteen hours per
day, with no day off, for several years, withoukeeveceiving wages or
being sent to school, without identity papers anthout her immigration
status being regularised. She was accommodatdgtinitome and slept in
the children's bedroom.

111. The Court also notes that, in addition to@avention, numerous
international conventions have as their objective protection of human
beings from slavery, servitude and forced or commy labour (see
“Relevant law” above). As the Parliamentary Assemiidfi the Council of
Europe has pointed out, although slavery was afficabolished more than
150 years ago, “domestic slavery” persists in Eergnd concerns
thousands of people, the majority of whom are wamen

112. The Court reiterates that Article 4 enshrimes of the fundamental
values of democratic societies. Unlike most ofghbstantive clauses of the
Convention and of Protocols Nos. 1 and 4, Articimakes no provision for
exceptions and no derogation from it is permissinbeler Article 15 § 2
even in the event of a public emergency threatettieglife of the nation
(see, with regard to Article 3reland v. the United Kingdomudgment of
18 January 1978, Series A no. 25, p. 65, § 1&&ering v. the United
Kingdom judgment of 7 July 1989, Series A no. 161, pp:3834 § 88;
Chahal v. the United Kingdanjudgment of 15 November 199Rgeports
1996-V, p. 1855, § 79; anflelmouni v. FrancgGC], no. 25803/94, § 79,
ECHR 1999-V).

In those circumstances, the Court considers tmaiaccordance with
contemporary norms and trends in this field, thenimer States' positive
obligations under Article 4 of the Convention mbstseen as requiring the
penalisation and effective prosecution of any acted at maintaining a
person in such a situation (sewutatis mutandisM.C. v. Bulgaria cited
above, § 166).
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113. Accordingly, the Court must determine whetkiee applicant's
situation falls within Article 4 of the Convention.

114. It is not disputed that she worked for yefarsMr and Mrs B.,
without respite and against her will.

It has also been established that the applicant feagived no
remuneration from Mr and Mrs B. for her work.

115. In interpreting Article 4 of the European ®ention, the Court has
in a previous case already taken into account ltke donventions, which
are binding on almost all of the Council of Eurgp@ember States,
including France, and especially the 1930 Forceldoua Convention (see
Van der Mussele v. Belgiynudgment of 23 November 1983, Series A
no. 70, p. 16, § 32).

116. It considers that there is in fact a striksiguilarity, which is not
accidental, between paragraph 3 of Article 4 of Eheopean Convention
and paragraph 2 of Article 2 of Convention No. R@ragraph 1 of the last-
mentioned Article provides that “for the purpose$the latter convention,
the term “forced or compulsory labour” shall meall ‘work or service
which is exacted from any person under the menaemypenalty and for
which the said person has not offered himself vialtly”.

117. It remains to be ascertained whether there vifarced or
compulsory” labour. This brings to mind the ideap#fysical or mental
constraint. What there has to be is work “exactedinder the menace of
any penalty” and also performed against the wiltref person concerned,
that is work for which he “has not offered himsadluntarily” (seeVan der
Mussele cited above, p. 17, § 34).

118. The Court notes that, in the instant caskoagh the applicant was
not threatened by a “penalty”, the fact remaing #fee was in an equivalent
situation in terms of the perceived seriousneshethreat.

She was an adolescent girl in a foreign land, ufulyv present on
French territory and in fear of arrest by the malimdeed, Mr and Mrs B.
nurtured that fear and led her to believe thatstetius would be regularised
(see paragraph 22 above).

Accordingly, the Court considers that the firsttenion was met,
especially since the applicant was a minor at #levant time, a point
which the Court emphasises.

119. As to whether she performed this work of dmn free will, it is
clear from the facts of the case that it cannoibasly be maintained that
she did. On the contrary, it is evident that she mat given any choice.

120. In these circumstances, the Court consideisthe applicant was,
at the least, subjected to forced labour withinrtteaning of Article 4 of the
Convention at a time when she was a minor.

121. It remains for the Court to determine whetther applicant was
also held in servitude or slavery.
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Sight should not be lost of the Convention's spdegtures or of the fact
that it is a living instrument which must be interfed in the light of
present-day conditions, and that the increasingyh hstandard being
required in the area of the protection of humartdggand fundamental
liberties correspondingly and inevitably requireseager firmness in
assessing breaches of the fundamental values obatatit societies (see,
among many other authoritiSelmounicited above, § 101).

122. The Court notes at the outset that, accorttinipe 1927 Slavery
Convention, “slavery is the status or conditioragberson over whom any
or all of the powers attaching to the right of ovahgp are exercised”.

It notes that this definition corresponds to thdassic” meaning of
slavery as it was practised for centuries. Althotlgh applicant was, in the
instant case, clearly deprived of her personalrauty, the evidence does
not suggest that she was held in slavery in thpgreense, in other words
that Mr and Mrs B. exercised a genuine right ofalegwnership over her,
thus reducing her to the status of an “object”.

123. With regard to the concept of “servitude”,awlis prohibited is a
“particularly serious form of denial of freedom’egsvVan Droogenbroeck v.
Belgium Commission's report of 9 July 1980, Series B 44, p. 30,
88 78-80). It includes, “in addition to the obligat to perform certain
services for others ... the obligation for thef'derlive on another person's
property and the impossibility of altering his cdimah”. In this connection,
in examining a complaint under this paragraph dicke 4, the Commission
paid particular attention to the Abolition of SlayeConvention (see also
Van Droogenbroeck v. Belgiymmo. 7906/77, Commission decision of
5 July 1979, DR 17, p. 59).

124. It follows in the light of the case-law onisthissue that for
Convention purposes “servitude” means an obligationprovide one's
services that is imposed by the use of coerciod,iso be linked with the
concept of “slavery” described above (s&eguin v. France(dec.),
no. 42400/98, 7 March 2000).

125. Furthermore, under the Supplementary Conwentbn the
Abolition of Slavery, the Slave Trade, and Instdos and Practices Similar
to Slavery, each of the States Parties to the cuire must take all
practicable and necessary legislative and otheisurea to bring about the
complete abolition or abandonment of the followingstitutions and
practices:

“(d) Any institution or practice whereby a child young person under the age of 18
years, is delivered by either or both of his ndtpeaents or by his guardian to another

person, whether for reward or not, with a view he exploitation of the child or
young person or of his labour.”

126. In addition to the fact that the applicantswaquired to perform
forced labour, the Court notes that this labouteldsimost fifteen hours a
day, seven days per week.
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She had been brought to France by a relative ofdtleer's, and had not
chosen to work for Mr and Mrs B.

As a minor, she had no resources and was vulneeatulasolated, and
had no means of living elsewhere than in the hohiMrand Mrs B., where
she shared the children's bedroom as no other awodation had been
offered. She was entirely at Mr and Mrs B.'s mesigce her papers had
been confiscated and she had been promised thatnneigration status
would be regularised, which had never occurred.

127. In addition, the applicant, who was afraicdbefng arrested by the
police, was not in any event permitted to leavehtbiese, except to take the
children to their classes and various activitidsug, she had no freedom of
movement and no free time.

128. As she had not been sent to school, desgmt@romises made to
her father, the applicant could not hope that lieiagon would improve
and was completely dependent on Mr and Mrs B.

129. In those circumstances, the Court conclubes the applicant, a
minor at the relevant time, was held in servitudéhiwv the meaning of
Article 4 of the Convention.

130. Having regard to its conclusions with regadod the positive
obligations under Article 4, it now falls to the @bto examine whether the
impugned legislation and its application in the ecas issue had such
significant flaws as to amount to a breach of Aetid by the respondent
State.

131. According to the applicant, the provisionsFoénch criminal law
had not afforded her sufficient protection agathst situation and had not
made it possible for the culprits to be punished.

132. The Government, for their part, submitted #aicles 225-13 and
225-14 of the Criminal Code made it possible to batrthe exploitation
through labour of an individual for the purposes Aficle 4 of the
Convention.

133. The Court notes that the Parliamentary As$ewftthe Council of
Europe, in its Recommendation 1523 (2001), “[rdgtthat none of the
Council of Europe member States expressly [madejedtic slavery an
offence in their criminal codes”.

134. It notes with interest the conclusions redcly the French
National Assembly's joint taskforce on the variémsns of modern slavery
(see “Relevant law” above).

More specifically, with regard to Articles 225-18ch225-14 as worded
as the material time, the taskforce found, in paldr:

“... We have available a not inconsiderable arseha@lunitive measures. However,

these are not always used in full and are provinghaufficient deterrent when put to
the test. ...
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The concept, found in both Articles 225-13 and 225%f the Criminal Code, of the
abuse of an individual's vulnerability or statedefppendence contains ambiguities that
could be prejudicial to their application.

That said, and since the law is silent, it is ughe court to determine where the
scope of those provisions ends. In this connectmmlysis of the case-law reveals
differences in evaluation that impede the uniforppleation of the law throughout
France ...

It is therefore apparent that, in the absence g#élleriteria enabling the courts to
determine whether there has been abuse of [anidl@iNs] vulnerability or state of
dependence, the provisions of Articles 225-13 a?8-P4 of the Criminal Code are
open to interpretation in different ways, some nresdrictive than others.

Whether with regard to actual or potential sentendbe shortcomings of the
provisions are clearly visible, in view of the sersness of the factual elements
characteristic of modern slavery.

Bearing in mind, on the one hand, the constitulistetus of the values protected by
Articles 225-13 and 225-14 of the Criminal Code ,amthe other, the seriousness of
the offences in such cases, the inconsequentiatenaf the penalties faced by those
guilty of them is surprising, and raises questiabsut the priorities of the French
criminal justice system.”

135. The Court notes that, in the present case, dpplicant's
“employers” were prosecuted under Articles 225-1®i 225-14 of the
Criminal Code, which make it an offence, respedyivéo exploit an
individual's labour and to submit him or her to Wing or living conditions
that are incompatible with human dignity.

136. In the judgment delivered on 10 June 1998,Rhristribunal de
grande instancgound Mr and Mrs B. guilty of the offence definéul
Article 225-13 of the Criminal Code. Converselyfaund that the offence
set out in Article 225-14 had not been made out.

137. The defendants were sentenced to twelve rsomttprisonment,
seven of which were suspended, and ordered to fiaye @f FRF 100,000
each and to pay, jointly and severally, FRF 100,8®Qhe applicant in
damages.

138. On an appeal by Mr and Mrs B., the Paris Catir Appeal
delivered a judgment on 19 October 2000 in whiduashed the judgment
at first instance and acquitted the defendants.



36 SILIADIN v. FRANCE JUDGMENT

139. On an appeal on points of law by the apptiedone, the Court of
Cassation overturned the Court of Appeal's judgmauttonly in respect of
its civil aspects, and the case was remitted tohema@ourt of appeal.

140. On 15 May 2003 that court gave a judgmenbldahg the findings
of thetribunal de premiére instanand awarded the applicant damages.

141. The Court notes that slavery and servitudenat as such classified
as offences under French criminal law.

142. The Government pointed to Articles 225-13 @&&%-14 of the
Criminal Code.

The Court notes, however, that those provisionsatodeal specifically
with the rights guaranteed under Article 4 of tran@ntion, but concern, in
a much more restrictive way, exploitation throughdur and subjection to
working and living conditions that are incompatiblgh human dignity.

It therefore needs to be determined whether, inits&ant case, those
Articles provided effective penalties for the coodto which the applicant
had been subjected.

143. The Court has previously stated that childred other vulnerable
individuals, in particular, are entitled to Statetpction, in the form of
effective deterrence, against such serious breaxfigrsonal integrity (see,
mutatis mutandisX and Y v. the Netherlandsited above, pp. 11-13,
8§ 21-27;Stubbings and Othergited above, p. 1505, 88 62-64; afdv.
the United Kingdonncited above, p. 2699, § 22; and also the UnitatioNs
Convention on the Rights of the Child, Articlesdr®d 37).

144. Further, the Court has held in a case comggmape that “the
protection afforded by the civil law in the casevafongdoing of the kind
inflicted on Miss Y is insufficient. This is a casdere fundamental values
and essential aspects of private life are at st&kiective deterrence is
indispensable in this area and it can be achievdg by criminal-law
provisions; indeed, it is by such provisions thla¢ tmatter is normally
regulated” (seX and Y v. the Netherlandsited above, p. 13, § 27).

145. The Court observes that, in the instant dhseapplicant, who was
subjected to treatment contrary to Article 4 anttihe servitude, was not
able to see those responsible for the wrongdoingvicted under the
criminal law.

146. In this connection, it notes that, as thexddpial Public Prosecutor
did not appeal on points of law against the ColiAmpeal's judgment of 19
October 2000, the appeal to the Court of Cassatimicerned only the civil
aspect of the case and Mr and Mrs B.'s acquitted became final.

147. In addition, according to the report of 12cBmber 2001 by the
French National Assembly's joint taskforce on theous forms of modern
slavery, Articles 225-13 and 225-14 of the CrimiGalde, as worded at the
material time, were open to very differing intetptons from one court to
the next, as demonstrated by this case, whichgohdsas referred to by the
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taskforce as an example of a case in which a cotirappeal had
unexpectedly declined to apply Articles 225-13 2@8-14.

148. In those circumstances, the Court consideas the criminal-law
legislation in force at the material time did néibed the applicant, a minor,
practical and effective protection against the carti of which she was a
victim.

It notes that the legislation has been changedheuamendments, which
were made subsequently, were not applicable tappécant's situation.

It emphasises that the increasingly high standaidgorequired in the
area of the protection of human rights and fundaaieriberties
correspondingly and inevitably requires greatemfiess in assessing
breaches of the fundamental values of democratieses (see paragraph
121 above).

149. The Court thus finds that in the present dhsee has been a
violation of the respondent State's positive oliayes under Article 4 of the
Convention.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

150. Article 41 of the Convention provides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Conthag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

151. The applicant did not make a claim in respédamage.

B. Costs and expenses

152. The applicant sought 26,209.69 euros for tbsts of legal
representation, from which the sums received by ofdggal aid were to be
deducted.

153. The Government first observed that the apptibad not produced
any evidence that she had paid this sum.

They also considered that the amount sought wasssike and should
be reduced to a more reasonable level.

154. The Court considers that the applicant's essprtative has
undoubtedly done a considerable amount of workraeloto submit and
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argue this application, which concerns an areahichvthere is very little
case-law to date.

In those circumstances, the Court, ruling on antabjie basis, awards
the applicant the entire amount claimed in costs.

C. Default interest

155. The Court considers it appropriate that tefadt interest should
be based on an annual rate equal to the margimalinig rate of the
European Central Bank, to which should be addezkthercentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Dismisses the Government's preliminary objection based on the
applicant's loss of victim status;
2. Holdsthat there has been a violation of Article 4 of @envention;

3. Holds

(a) that the respondent State is to pay the apmliovithin three months
from the date on which the judgment becomes finadoeding to
Article 44 § 2 of the Convention, EUR 26,209.69 dhiy-six thousand
two hundred and nine euros sixty-nine cents) ipees of costs and
expenses, plus any tax that may be chargeable;

(b) that the sums received by way of legal aidtaree deducted from that
amount;

(c) that from the expiry of the above-mentionedeéh months until
settlement simple interest shall be payable orab@ye amount at a rate
equal to the marginal lending rate of the Europ€antral Bank during
the default period plus three percentage points.

Done in French, and notified in writing on 26 JARO5, pursuant to Rule
77 88 2 and 3 of the Rules of Couirt.

Stanley MISMITH Ireneu @QBRAL BARRETO
Deputy Registrar President



