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EXPLANATORY NOTES

The following acronyms, abbreviations and short forms are used in this publica-

EEC European Economic Community

EEZ exclusive economic zone

ICAO International Civil Aviation Organization

1961 Convention Single Convention on Narcotics Drugs, 1961

1971 Convention Convention on Psychotropic Substances, 1971

1972 Protocol 1972 Protocol Amending the Single Convention on

Narcotic Drugs, 1961

Interregional HONLEA Interregional Meeting of Heads of National Drug Law
Enforcement Agencies

Countries are referred to by the names that were in official use at the time.



Preparatory work

DOCUMENT E/CN.7/1987/2

Preparation of a draft convention against the illicit traffic in narcotic drugs and
psychotropic substances: report of the Secretary-General

I. INTRODUCTION

1. In paragraph 2 of its resolution 39/141 of 14 Decem-
ber 1984 entitled “Draft Convention against Traffic in
Narcotic Drugs and Psychotropic Substances and Related
Activities”, the General Assembly requested:

“The Economic and Social Council, taking into con-
sideration Article 62, paragraph 3, and Article 66, para-
graph 1, of the Charter of the United Nations and
Council resolution 9 (I) of 16 February 1946, to request
the Commission on Narcotic Drugs to initiate at its
thirty-first session, to be held in February 1985, as a
matter of priority, the preparation of a draft convention
against illicit traffic in narcotic drugs which considers
the various aspects of the problem as a whole and, in
particular, those not envisaged in existing international
instruments.”

The Economic and Social Council formally requested the
Commission on Narcotic Drugs to initiate the preparation
of the draft convention by its decision 1985/104 of 8 Feb-
ruary 1985.

2. At its thirty-first session (11-20 February 1985), the
Commission responded to the request of the General As-
sembly and adopted resolution 1 (XXXI) of 20 February
1985 entitled “Initiation of the preparation of a draft con-
vention on illicit traffic in narcotic drugs and psychotropic
substances”.

"~ 3. In paragraph 1 of that resolution, the Commission
requested the Secretary-General:

“To seek from Member States of the United Nations
and States Parties to the Single Convention on Narcotic
Drugs, 1961, that Convention as amended by the 1972
Protocol amending the Single Convention on Narcotic
Drugs, 1961, and the 1971 Convention on Psychotropic
Substances, by 1 July 1985, comments and proposals
on the elements they would like to have incorporated in
a draft convention in fulfilment of the mandate estab-
lished in General Assembly resolution 39/141.”

For this purpose, the Secretary-General was also requested
to circulate 18 relevant documents specified in the same
operative paragraph of the Commission resolution. This
was done under cover of a note dated 15 March 1985.

[Original: English]
[13 June 1986]

4. In paragraph 2 of its resolution 1 (XXXI), the Com-
mission requested the Secretary-General:

“To compile and consolidate, within available re-
~ sources, the comments received from Governments, as
well as other relevant studies, and to prepare a report,
to be circulated to Member States of the United Nations
and other States not later than 1 November 1985, which
will identify elements to be considered for inclusion in
a draft convention, in compliance with the mandate set
out in General Assembly resolution 39/141.”

S. Atits ninth special session (10-14 February 1986), the
Commission on Narcotic Drugs had before it the report of
the Secretary-General entitled “Comments and proposals
received from Governments concerning a draft convention
on illicit traffic in narcotic drugs and psychotropic sub-
stances” (E/CN.7/1986/2 and Corr.1 and 2 and Add.1-3).
The report of the Secretary-General, which contained a
systematic analysis of the replies from 46 Governments
and of other relevant material, identified the elements
which many Governments considered worthy of inclusion
in the draft convention, as well as other elements which
seemed to require further consideration before reaching a
decision as to their inclusion.

6. Following the discussion of the item! in the light of
the report of the Secretary-General, the Commission
adopted on 14 February 1986 resolution 1 (S-IX), entitled
“Guidance on the drafting of an international convention
to combat drug trafficking”. In paragraph 3 of that resolu-
tion the Commission recommended 14 elements for inclu-
sion in an initial draft convention. Those elements are as
follows:

“(a) Definitions, as required for the purpose of the
convention;

“(b) Identification, tracing, freezing and forfeiture
of proceeds of drug trafficking;

“(c) Strengthening of the obligations concerning
extradition for offences relating to drug trafficking;

“(d) Measures to monitor or control specific chemi-
cals, solvents and precursors used in the illegal process-
ing or manufacture of controlled drugs;

!See Official Records of the Economic and Social Council, 1986, Sup-
plement No. 3 (E/1986/23), paras. 5-32.



2 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances

“le) Measures to ensure that commercial carriers
are not used to transport illicit narcotic drugs and
psychotropic substances, including the development of
a system of sanctions;

“(f) Means of cooperation among countries, par-
ticularly among law enforcement agencies, for the ex-
change of information as well as the establishment of
joint communications links, training assistance and the
exchange of expertise, including the posting of drug
liaison officers as needed, taking into consideration the
special problems of transit States;

“(g) Strengthening cooperation among countries to
provide mutual legal and judicial assistance in cases
relating to drug trafficking, and promotion of mutual
assistance in investigative and prosecutorial matters;

“(h) Controlled delivery;

“(i) Adequacy of sanctions for offences relating to
drug trafficking; .

“(j) Strengthening mutual cooperation among
States in the suppression of illicit drug trafficking on
the high seas;

“(k) Measures to curtail the illicit and uncontrolled
cultivation of narcotic plants, including prevention,
crop substitution and eradication;

“(I) Extension of controls in free trade zones and
free ports;

“(m) Prevention of receipt, possession and transfer
of equipment for the purpose of illegal manufacturing,
compounding or processing of narcotic drugs and
psychotropic substances;

“(n) Prevention of the use of the mail; for the il-
legal transport of narcotic drugs and psychotropic
substances.”

7. In paragraph 4 of resolution 1 (S-IX) the Commission
requested the Secretary-General “to prepare a preliminary
draft of a convention containing the elements specified in
paragraph 3, and to circulate that draft to members of
the Commission and other interested Governments by
15 August 1986”. The preliminary draft by the Secretary-
General, reflecting the 14 elements identified by the Com-
mission for inclusion in the draft convention, is contained
in chapter II of the present document.

8. Paragraph 5 of resolution 1 (S-IX) invites “members
of the Commission and other interested Governments to
submit their comments on and/or proposed textual changes
in the draft to the Secretary-General by 30 October 1986”.
In the note by which he circulated the present document
to Member States of the United Nations and non-member
States, the Secretary-General requested that comments on
and/or proposed textual changes in the draft should reach
him by the date indicated in the Commission resolution.

9. In paragraph 6 of resolution 1 (S-IX), the Secretary-
General was requested “to compile these comments and/
or proposed textual changes and to circulate them for
consideration at the thirty-second session of the Commis-
sion, so that the Commission may give direction on the
further development of the draft convention”. Following
receipt of replies from Governments the Secretary-General

will compile the comments and proposed textual changes
received from Governments and circulate them in an
addendum to the present document for consideration by
the Commission at its thirty-second session.

- 10. The draft presented in chapter II consists of 14 arti-

cles corresponding to the elements recommended for
inclusion by the Commission and elaborating their sub-
stantive contents. The sequence of articles has been deter-
mined by conceptual considerations aimed at ensuring an
orderly arrangement of legally related provisions but it is
understood that other sequential arrangements are possible.
The correlation between the respective articles and the
elements identified by the Commission is indicated under
each article.

11. At this preliminary stage, and pending appropriate
guidance from the Commission, it was considered prema-
ture to attempt drafting preambular provisions and articles
dealing with implementation measures and mechanisms.

* Suggestions and concrete proposals which Governments

may wish to include in their comments on the present
draft will be duly reflected in the addendum to this report
and taken into account at the next stage of drafting as
directed by the Commission at its thirty-second session.

12. As regards the final clauses of the draft Convention,
they will be prepared in due course on the basis of stan-
dard relevant provisions which exist in recently adopted
United Nations instruments and in accordance with the
specific directions which the Commission may give for
this particular draft Convention.

II. DRAFT CONVENTION AGAINST ILLICIT
TRAFFIC IN NARCOTIC DRUGS AND
PSYCHOTROPIC SUBSTANCES

Article 1*
’USE OF TERMS

Except where otherwise expressly indicated, or where
the context otherwise requires, the following terms in this
Convention have the meanings given below:

(a) “Board” means the International Narcotics Con-
trol Board;

(b) “Commercial carrier” means a public or private
entity engaged in transporting persons or goods for hire;

(c) “Commission” means the Commission on Narco-
tic Drugs of the Council;

(d) “Controlled delivery” means the passage through
the territory of one or more Parties, with the knowledge
and under the surveillance of their law enforcement agen-
cies, of illicit consignments of controlled substances, for
the purpose of monitoring their movement and identifying
and bringing to justice the individuals, corporations or
other legal entities involved in their shipment, transporta-
tion, delivery, concealment or receipt;

*Refers to element (a).
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(e) “Controlled substances” means any of the drugs in
Schedules I and II of the Single Convention on Narcotic
Drugs, 1961, and of that Convention as amended by the
1972 Protocol Amending the Single Convention on Nar-
cotic Drugs, 1961, all parts of the cannabis plant not in-
cluded in Schedule I of those Conventions, any of the
substances in Schedules I, II, III and IV of the 1971 Con-
vention on Psychotropic Substances, and the specific
chemicals in List A and List B of this Convention;

() “Council” means the Economic and Social Coun-
cil of the United Nations;

(g) “Forfeiture” means the deprivation of proceeds by
court order;

(h) “Freezing” means prohibiting the transfer, conver-
sion, disposition or movement of proceeds by order of a
court or other appropriate authority;

(i) “Ilicit traffic” means the cultivation, production,
manufacture, extraction, preparation, offering, offering for
sale, distribution, possession with the intent to distribute,
purchase, sale, delivery on any terms whatsoever, broke-
rage, dispatch, dispatch through the mails, dispatch in
transit, transport, importation and exportation of any
controlled substance contrary to the provisions of this
Convention. The organization, management, financing or
facilitating of the aforementioned operations or activities
are also considered as illicit traffic for the purposes of this
Convention;

(j) “Laundering” means the concealment or disguise
of the true nature, source, disposition, movement or
ownership of proceeds and includes the movement or con-
version of proceeds by electronic transmission;

(k) “Legitimate third party” means any person, corpo-
ration or other legal entity who, acting bona fide and
without knowledge of incriminating circumstances, has
lawfully acquired the right to own, use, control or possess
proceeds;

(I) “List A” and “List B” mean the correspondingly
designated lists of specific chemicals annexed to this
Convention, as amended from time to time in accordance
with article 8 of this Convention;

(m) “Party” means a State that has consented to be
bound by this Convention and for which this Convention
is in force;

(n) “Proceeds” means property of every description,
whether corporeal or incorporeal, movable or immovable,
tangible or intangible, and deeds and instruments evi-
dencing title to, or interest in, such property;

(o) “Secretary-General” means the Secretary-General
of the United Nations;

(p) “Seizure” means assuming custody or control of
proceeds as directed by order of a court or other appro-
priate authority;

(g) “Specific chemical” means a substance in List A
or List B of this Convention used in the illicit processing
or manufacture of narcotic drugs or psychotropic sub-
stances;

(r) “Tracing” means determining the true nature,
source, disposition, movement or ownership of proceeds;

(s) “Transit State” means a State which, while not
being a major producer, manufacturer or consumer of
narcotic drugs or psychotropic substances, is nevertheless
adversely affected by the illicit traffic in transit through its
territory.

Article 2%
PENAL PROVISIONS—ADEQUACY OF SANCTIONS

1. Subject to its constitutional limitations, legal
system and domestic law, each Party shall adopt such
measures as may be necessary to establish as serious
offences under its criminal law:

(a) Ilicit traffic;

(b) Manufacture, distribution or possession of mate-
rials or equipment intended for use in the illicit production
or manufacture of narcotic drugs or psychotropic sub-
stances;

- (c) Acquisition, possession, transfer or laundering of
proceeds derived from or used in the illicit traffic;

(d) Intentional participation in, conspiracy to commit,
attempts to commit, and aiding, abetting and counselling
the commission of any offences under subparagraphs (a),
(b) and (c).

2. Offences enumerated in paragraph 1 of this article
shall be made liable to adequate punishment, including in
particular:

(a) Imprisonment or other forms of deprivation of
liberty for a substantial period of time;

(b) Pecuniary penalties or fines commensurate to the
nature and gravity of the offence;

(c) Forfeiture of all goods or property involved in the
perpetration of the offence;

(d) Forfeiture of proceeds as provided in article 3 of
this Convention.

3. The Parties shall take into consideration, where
possible, as constituting aggravating circumstances for
offences enumerated in paragraph 1 of this article:

(a) The involvement of organized criminal groups;
(b) The use of firearms or violence;

(c) The fact that the offender holds a public office;
(d) The victimization of minors.

4. Each of the offences enumerated in paragraph 1 of
this article, if committed in different countries, shall be
considered a distinct offence.

5. Foreign convictions for the offences enumerated in
paragraph 1 of this article shall be taken into account for
the purpose of establishing recidivism.

6. Offences enumerated in paragraph 1 of this article

committed either by nationals or by non-nationals shall
be prosecuted either by the Party in whose territory the

*Refers to element (7).
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offence was committed or by the Party in whose territory
the offender is found.

7. The Parties shall bear in mind the serious nature of
offences enumerated in paragraph 1 of this article when
considering the eventuality of early release or parole of
persons convicted of such offences, and shall endeavour to
establish adequate provisions governing the statute of limi-
tations applicable to offences related to the illicit traffic so
as to deter potential criminals from engaging in this type
of criminal activity.

8. The Parties shall take appropriate measures, con-
sistent with their legal systems, to ensure that a person
charged with an offence specified in paragraph 1 of this
article, or whose extradition is sought under article 4 of
this Convention, is present at the necessary proceedings.
In this regard the Parties shall bear in mind the large sums
of money available to traffickers when setting bail.

Article 3*

IDENTIFICATION, TRACING, FREEZING, SEIZURE AND FORFEITURE
OF THE PROCEEDS OF ILLICIT TRAFFIC

1. The Parties undertake to prevent and repress the
acquisition, possession, transfer or laundering of the pro-
ceeds derived from or used in the illicit traffic. To that
end, they shall:

(a) Adopt national legislative and administrative mea-
sures to facilitate the identification, tracing, freezing,
seizure and forfeiture of proceeds;

(b) Facilitate effective coordinated action at the natio-
nal level;

(c) Provide each other with appropriate assistance.

2. Subject to its constitutional limitations, each Party
shall treat as a punishable offence the acquisition, posses-
sion, transfer or laundering of proceeds with the know-
ledge that such proceeds were obtained or derived directly
or indirectly from the illicit traffic, irrespective of where
such traffic occurred.

3. Having due regard to its constitutional, legal and
administrative systems, each Party shall:

(a) Authorize a court of criminal or civil jurisdiction
or other appropriate authority, upon application on its own
behalf or on behalf of another Party, to issue an order to
freeze and seize proceeds if the court or appropriate autho-
rity is satisfied that a punishable offence referred to in
paragraph 2 of this article has been committed in any
jurisdiction, and when the proceeds are within its own
jurisdiction. Freezing or seizing orders:

(i) Shall prohibit the transfer, conversion, disposi-
tion or movement of the proceeds;

(ii) May be made prior to the institution of for-
mal charges but subject to a reasonable time
limit;

*Refers to element (b).

(iii) May be modified where circumstances so re-
quire upon motion brought by any person
having an interest in the proceeds;

(iv) May provide for the appointment of an admi-
nistrator or trustee authorized to sell, control
or manage the proceeds;

(v) May be issued notwithstanding that the pro-
ceeds may be intermingled with other property
or assets acquired from other legitimate sour-
ces;

(b) Authorize a court of criminal or civil jurisdiction
to order the forfeiture of proceeds whether or not such
proceeds are already the subject of a freezing or seizing
order:

(i) When a person has been convicted in any
jurisdiction of an offence referred to in para-
graph 2 of this article and the court finds the
proceeds in question to be the direct or indi-
rect result of illicit traffic;

(ii) Notwithstanding the absence of any prosecu-
tion or conviction, when the court, upon appli-
cation on behalf of the Party or on behalf of
another Party, is satisfied that the owner had
knowledge that the proceeds were derived
directly or indirectly from the illicit traffic in
any jurisdiction or used for such traffic in any
jurisdiction;

(c) Ensure that in any criminal or civil proceeding
concerning offences referred to in paragraph 2 of this
article, or for a freezing or seizing order referred to in
paragraph 3(a) of this article, or for an order of forfeiture
referred to in paragraph 3(b) of this article, the court, in
seeking to establish that the proceeds were knowingly
derived directly or indirectly from the illicit traffic, shall
take into consideration evidence establishing:

(i) That a person, association of persons, corpora-
tion or other legal entity was connected with
an offence referred to in paragraph 2 of this
article;

(ii) That at or about the same time, the person,
association of persons, corporation or other
legal entity acquired any proceeds;

(iii) That in relation to the value of the proceeds
the person, association of persons, corporation
or other legal entity had no apparent legitimate
source of income to justify their acquisition;

(d) Ensure that any criminal or civil proceedings con-
cerning offences referred to in paragraph 2 of this article,
or for a freezing or seizing order referred to in para-
graph 3(a) of this article, or for an order of forfeiture
referred to in paragraph 3(b) of this article, will not be
adversely affected by the fact that proceeds derived from
or used in the illicit traffic are intermingled with property
or assets acquired from legitimate sources. Forfeiture may
be related to only that portion of the proceeds derived
from or used in the illicit traffic.

4. The provisions of this article shall not be construed
as prejudicing the rights or interests of legitimate third
parties.
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Article 4%
EXTRADITION

1. This article shall apply to the offences enumerated
in paragraph 1 of article 2 of this Convention.

2. Each of the offences to which this article applies
shall be deemed to be included as an extraditable offence
in any extradition treaty existing between Parties. Parties
undertake to include such offences as extraditable offen-
ces in every extradition treaty to be concluded between
them.

3. If a Party which makes extradition conditional on
the existence of a treaty receives a request for extradition
from another Party with which it has no extradition treaty,
it may consider this Convention as the legal basis for
extradition in respect of any offence to which this article
applies.

4. Parties which do not make extradition conditional
on the existence of a treaty shall recognize offences to
which this article applies as extraditable offences between
themselves, subject to the conditions provided for by the
law of the requested Party.

5. A request for extradition with respect to any of the
offences to which this article applies shall not be refused:

(a) On the ground that the person sought is a national
of the requested Party, unless such refusal is required by
the constitution of the requested Party;

(b) On the ground that the offence was committed
outside the territory of the requesting Party if the offence
was intended to have or had effects within the territory of
the requesting Party;

(c) On the ground that the offence was political in
character or was politically motivated.

6. If extradition is refused, the requested Party shall
have jurisdiction over the offence and shall without undue
delay try the person whose extradition was refused in the
same manner as in the case of an offence committed in its
territory. '

7. The Party in whose territory the offender is found
shall also have jurisdiction over the offences committed
outside its territory, if the Party in whose territory the
offence was committed does not request extradition, pro-
vided that the offence is, in principle, extraditable and that
the latter Party has full knowledge of the whereabouts of
the offender, or if extradition was, without effect, offered
to that Party.

8. The Parties agree that the existence of evidence
providing reasonable grounds to believe that the person
whose extradition is sought committed any of the offences
to which this article applies shall be considered sufficient
to support a request for extradition.

9. In cases of concurrent jurisdiction of the requesting
and requested Parties over an offence to which this article

*Refers to element (c).

applies, extradition shall not be refused if the requesting
Party is in a better position to establish relevant facts and
bring the offender to justice.

10. The Parties shall consider entering into bilateral
and regional agreements to carry out or to enhance the
effectiveness of extradition as a means of bringing to jus-
tice persons accused of offences to which this article
applies.

Article 5*
MUTUAL LEGAL ASSISTANCE

1. Having due regard to their constitutional, legal
and administrative systems, the Parties shall afford one
another, upon request and in accordance with the provi-
sions of this article, the widest measure of mutual legal
assistance in all investigations, prosecutions and other
judicial proceedings relating to offences enumerated in
paragraph 1 of article 2 of this Convention which fall
within the jurisdiction of the requesting Party.

2. The Parties undertake to adopt legislative and ad-
ministrative measures as may be necessary within their
domestic legal systems to ensure that effective assistance
as envisaged in this article may be rendered to other
Parties at their request.

3. Mutual legal assistance shall include, but not
necessarily be limited to:

(a) Taking evidence;

(b) Effecting service of judicial documents and
records;

(c) Executing requests for searches and seizures;

(d) Examining objects and sites;

(e) Locating or identifying witnesses, suspects or other
persons;

(1 Exchanging information and objects;

(g) Providing relevant documents and records, includ-
ing bank, financial, corporate and business records.

4. The Parties shall give favourable consideration to
the possibility of:

(a) Transferring to one another proceedings for crimi-
nal prosecution in cases where such transfer may help to
ensure that all persons who commit offences punishable
under this Convention are brought to justice;

(b) Transferring persons in custody whose evidence is
material to a prosecution or other judicial proceeding for
testimonial purposes.

5. Each Party shall designate an appropriate authority
to facilitate or execute requests for mutual legal assis-
tance. The authority- designated by each Party for this
purpose shall be notified through the Secretary-General to
all other Parties.

*Refers to element (g).
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6. The designated authorities shall communicate
directly with each other for the execution of requests made
under the provisions of this article. The designated autho-
rity shall, when necessary, appoint an agency to execute
such requests.

7. Requests for mutual legal assistance shall be made
in writing by the authority or by the agency of the request-
ing Party to the authority of the requested Party.

8. Requests for mutual legal assistance shall contain
such information as the requested Party may require, in-
cluding:

(a) The title of the authority making the request;
(b) The object of, and the reason for, the request;

(c) An outline of any procedural requirements essen-
tial to the requesting Party;

(d) Requirements for confidentiality, where neces-
sary.

9. A request shall be executed in accordance with the
law of the requested Party and, to the extent not precluded
by the law of the requested Party, in accordance with the
procedural requirements specified in the request.

10. The requesting Party shall not disclose or use
information or evidence furnished by the requested Party
for purposes other than those stated in the request without
the prior consent of the requested Party. The requesting
Party may require that the requested Party keep confiden-
tial the substance of the request except to the extent neces-
sary to execute the request.

11. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the
provisions of this article; or

(b) If the requested Party considers that execution of
the request is likely to prejudice its sovereignty, security
or other essential interests.

12. Mutual legal assistance may be postponed on the
ground that it interferes with an ongoing investigation or
prosecution. In such a case, the requested Party shall con-
sult with the requesting Party to determine if the assis-
tance can be given subject to such terms and conditions as
the requested Party deems necessary.

13. The Parties shall carry out their obligations under
the provisions of this article in conformity with any treaties
of mutual legal assistance that may exist between them
and consider, as may be necessary, the possibility of con-
cluding bilateral or regional agreements that would serve
the purposes, and give practical effect to the provisions of,
this article.

Article 6%
LAW ENFORCEMENT COOPERATION AND TRAINING

1. Having due regard to their constitutional, legal and
administrative systems, the Parties shall cooperate closely

*Refers to element (f).

with each other with a view to enhancing the effectiveness
of law enforcement action to suppress the illicit traffic.
They shall, in particular:

(a) Establish and maintain channels of communica-
tion between law enforcement agencies, including cus-
toms services, to facilitate the secure and rapid exchange
of information concerning, inter alia:

(i) The identity, whereabouts and activities of

; known or suspected traffickers;

(ii) The methods employed by traffickers;

(iii) The movement of proceeds that may be de-
rived from or used in the illicit traffic;

(iv) The ownership and the utilization of means of
transport suspected of being used in the illicit
traffic;

(b) Assist each other in conducting inquiries or ob-
taining evidence with respect to investigations concerning
cases of illicit traffic. The transfer, in an expeditious
manner, of samples of controlled substances for eviden-
tiary or analytical purposes, shall be considered in appro-
priate cases. . : ‘

2. The Parties shall, to the extent necessary, initiate,
develop or improve training programmes for their law
enforcement, customs and other personnel charged with
the suppression of the illicit traffic. Such programmes
shall deal, in particular, with the following:

(a) Methods used in the detection of the illicit traffic;

(b) New routes and techniques used by traffickers,
particularly in transit States, and appropriate counter-
measures;

(c) Monitoring of the import and export of controlled
substances;

(d) Detection and monitoring of the flow of proceeds
derived from or used in the illicit traffic;

(e) Methods used in laundering such proceeds;
(f) Collection of evidence.

3. The Parties shall assist each other to plan and im-
plement training programmes designed to share expertise,
in particular, on:

(a) The methodology of illicit traffic;

(b) Methods used in laundering proceeds derived from
or used in the illicit traffic;

(c) Law enforcement techniques such as controlled
delivery, search techniques, forensic accounting, electro-
nic surveillance and chemical analysis.

4. The Parties shall facilitate effective coordination
between their respective law enforcement agencies and, in
that context, shall consider allowing the posting of liaison
officers from other Parties within their borders and pro-
moting the exchange of personnel and other experts on the
illicit traffic.

5. The Parties shall endeavour, directly or through
competent international organizations, to establish pro-
grammes of technical cooperation for the benefit of all
Parties, with due regard to the special needs of those
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which are transit States, to improve channels of commu-
nication and to provide technical aids when requested.

6. The Parties shall consider entering into bilateral
and regional agreements to promote cooperation aimed at
the suppression of the illicit traffic.

7. The Parties shall envisage the organization of regu-
lar regional and international conferences and seminars for
law enforcement, customs and other personnel designed to
stimulate cooperation, allow discussion on problems of
mutual concern, including the special problems of transit
States, and exchange information on new trends in the
illicit traffic and methods used to suppress it.

Article 7%
CONTROLLED DELIVERY

1. Having due regard to their constitutional, legal and
administrative systems, the Parties shall take the necessary
measures to allow for the appropriate use of controlled
delivery in order to identify and bring to justice the indi-
viduals, corporations or other legal entities involved in the
shipment, transportation, delivery, concealment or receipt
of illicit consignments of controlled substances.

2. With a view to ensuring that the use of controlled
delivery may be effectively coordinated at the national
and international levels, the Parties shall consider desig-
nating an appropriate authority for such coordination. The
authority designated by each Party for this purpose shall
be notified through the Secretary-General to all other
Parties.

3. Decisions to use controlled delivery shall be made
on a case-by-case basis. :

4. In order to ensure that appropriate security is main-
tained throughout the controlled delivery, the Parties shall
provide:

(a) That the consignment be under continuous sur-
veillance;

(b) That the Party in whose territory any immediate
risk of loss arises intervenes as necessary;

(c) That any action by law enforcement agencies of
the requesting Party be subject to the prior authorization
of the Party having jurisdiction over the territory in which
the controlled delivery takes place;

(d) That all or part of the controlled substances in the
illicit consignment be replaced whenever possible with
innocuous substances.

5. The Parties agree that the appropriate authorities of
the country of origin and any transit country shall suspend
the prosecution of offences arising from the illicit consign-
ment committed within their jurisdiction, provided that
the country of destination undertakes to initiate prosecu-
tion for offences committed within its jurisdiction within

*Refers to element (h).

a reasonable period of time upon completion of the con-
trolled delivery. The country of destination shall provide
such evidence as is available and is necessary for prose-
cution in the country of origin, or in any transit country,
for offences committed within the, jurisdiction of such
countries.

Article 8*

MEASURES TO MONITOR OR CONTROL SPECIFIC CHEMICALS
USED IN THE ILLICIT PROCESSING OR MANUFACTURE OF
NARCOTIC DRUGS OR PSYCHOTROPIC SUBSTANCES

1. The Parties shall take all necessary measures with-
in their respective territories to prevent the diversion of
specific chemicals used in the illicit processing or manu-
facture of narcotic drugs or psychotropic substances and
shall cooperate with each other in conformity with the
provisions of this article.

2. Where a Party has information which, in its opi-
nion, may require the inclusion of a substance in List A
or List B as a specific chemical used in the illicit pro-
cessing or manufacture of narcotic drugs or psychotropic
substances, it shall notify the Secretary-General and fur-
nish him with the information in support of that notifica-
tion.

3. The Secretary-General shall transmit such notifica-
tion, and any information which he considers relevant, to
the Parties and to the Commission. The Parties shall com-
municate their comments concerning the notification to
the Secretary-General and all supplementary information
which may assist the Commission in taking a decision.

4, The Commission, taking into account the com-
ments submitted by Parties and bearing in mind all the
factors it may consider relevant, may decide by a vote of
two-thirds majority of its members to include a substance
in List A or List B.

5. Any decision of the Commission taken pursuant to
this article shall be communicated by the Secretary-
General to all States Members of the United Nations, to all
non-member States which are Parties to this Convention,
and to the Board. Such decision shall become fully effec-
tive with respect to each Party 180 days after the date of
such communication.

6. (a) The decisions of the Commission taken under
this article shall be subject to review by the Council upon
the request of any Party filed within 180 days after the
date of notification of the decision. The request for review
shall be sent to the Secretary-General together with all
relevant information upon which the request for review is
based;

(b) The Secretary-General shall transmit copies of the
request for review and all the relevant information to the
Commission and to all the Parties, inviting them to submit
comments within 90 days. All comments received shall be
submitted to the Council for consideration;

*Refers to element (d).
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(c) The Council may confirm, alter or reverse the
decision of the Commission. Notification of the Council’s
decision shall be transmitted to all Member States of the
United Nations, to non-member States which are Parties to
this Convention, to the Commission and to the Board.

7. The procedure described in paragraphs 2-6 of this
article shall also apply, mutatis mutandis, when a Party
has information supporting the deletion of a specific
chemical from List A or List B.

8. The Parties shall consider taking measures, consis-
tent with their domestic laws, to license or otherwise con-
trol domestic manufacture and use of specific chemicals,
including prohibiting such manufacture or use where there
is no licit need for it.

9. With respect to specific chemicals in List A, each
Party shall:

(a) Limit import and export to licit needs;

(b) Require that import and export be licensed by
appropriate authorities;

{c) Inform in advance other Parties to whom exports
are destined of the nature, quantities and consignees of
such exports;

(d) Require that records of imports and exports be
maintained by importers and exporters for at least five
years and be available for inspection by appropriate autho-
rities;

(e) Require correct labelling of shipments;

(f) Encourage producers, importers, exporters and
end-users to inform authorities of suspicious imports or
exports;

(g) Notify the Party of destination of a shipment when
there are grounds to suspect that the shipment will be used
for illicit processing or manufacture of narcotic drugs or
psychotropic substances;

(h) Seize illicit imports and exports.

10. With respect to specific chemicals in List B, each
Party shall:

(a) Require that imports and exports be properly
labelled and documented. Documentation shall include the
non-proprietary name of the specific chemicals being
imported or exported, the quantity being imported or ex-
ported, the name and address of the importer, exporter and
ultimate consignee, and the period during which the im-
port or export is to take place;

(b) Require that records of imports and exports re-
ferred to under subparagraph (a) be maintained at least
five years and be made available for inspection by appro-
priate authorities;

(c) Encourage producers, importers, exporters and
end-users to inform authorities of suspicious imports or
exports;

(d) Monitor trade in order to identify suspicious trans-
actions;

(e) Notify the Party of destination of a shipment when
there are grounds to suspect that the shipment will be used

for the illicit processing or manufacture of narcotic drugs
or psychotropic substances;

() Seize any such specific chemicals if there is suffi-
cient evidence that they are intended for illicit use.

11. The Parties shall notify the Board of all detected
cases of actual or intended illicit manufacture of narcotic
drugs or psychotropic substances, including information
on the types and quantities of specific chemicals seized or
used, their origin, if known, and the manufacturing pro-
cess involved.

Article 9*
MATERIALS AND EQUIPMENT

1. The Parties shall cooperate to suppress trade in
materials and equipment intended for use in the manufac-
ture of narcotic drugs and psychotropic substances.

2. The Parties shall require that the intention to
export a tableting or encapsulating machine be reported in
advance to an appropriate authority. If such a machine is
to be exported to another Party, the authority of the Party
of origin shall notify the Party of destination of the parti-
culars of the transaction.

3. The Parties shall consider requiring:

(a) The registration with the appropriate authonty of
tableting and encapsulating machines;

(b) The notification to said authority of the domestic
sale or other disposition of such machines.

Article 10%*

MEASURES TO ERADICATE NARCOTIC PLANTS
CULTIVATED ILLICITLY

1. The Parties shall take effective action to eradicate
any opium poppy, coca bush and cannabis plants that may
be cultivated illicitly in their territories.

2. The Parties shall cooperate to increase the effec-
tiveness of eradication efforts, taking into account the
various types and extent of resources available to them.
Parties with common frontiers shall seek to cooperate in
eradication programmes in areas along those frontiers.

Article 11%%*
COMMERCIAL CARRIERS

1. The Parties shall undertake to increase security at
international ports and to ensure by appropriate measures
that means of transport operated by commercial carriers
are not used in the illicit traffic. Such measures shall

*Refers to element (m).
**Refers to element (k).
*+*+Refers to element (e).
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include thorough searches of all means of transport sus-
pected of containing evidence of illicit traffic.

2. The Parties shall require commercial carriers to
take reasonable precautions to prevent the use of their
means of transport for illicit traffic and shall impose ade-
quate penalties for failure to do so. Penalties shall include
the possible forfeiture of the means of transport if it is
established that the commercial carrier had knowledge
that it was used for illicit traffic. Nevertheless, provided
all reasonable precautions have been taken, the commer-
cial carrier shall not be held responsible if the illicit nature
of the shipment has been misrepresented by the consignor.

3. The Parties shall seek to ensure that commercial
carriers:

(a) Train their personnel to identify suspicious ship-
ments or persons,

(b) Limit access to means of transport and cargo at
international ports;

(c) Promote employee integrity;

{d) Provide cargo manifests in advance of arrival in
port, when possible;

(e) Schedule, when possible, the arrival of means of
transport so as to facilitate effective customs processing;

() . Use tamper-proof individually verifiable seals on
containers.

4. The Parties agree that it shall not be considered
unreasonable to delay the departure of a commercial air-
craft in order to undertake a thorough search for evidence
of illicit traffic. Searches shall be conducted with the
assistance of qualified maintenance personnel when neces-
sary in order to maintain air worthiness.

S. Nothing in this article shall be construed so as to '

preclude a commercial carrier from concluding special
arrangements with a customs or law enforcement agency
to prevent or suppress the illicit traffic.

Article 12*
[LLICIT TRAFFIC BY SEA

1. The Parties shall cooperate to the fullest extent
possible to suppress the illicit traffic in controlled sub-
stances by sea.

. 2. A Party which has reasonable grounds to suspect
that a vessel registered under its laws is being used for
the illicit traffic in controlled substances may request the
assistance of other Parties in suppressing its use for that
purpose. Parties so requested shall render such assistance,
within the means available to them.

3. A Party which has reasonable grounds to believe
that a vessel is engaged in illicit traffic and is on the high
seas as defined in Part VII of the United Nations Conven-
tion on the Law of the Sea may board, search and seize
such a vessel if: '

*Refers to element (j).

(a) The vessel is registered under its laws; or

(b) That Party seeks and receives permission from the
Party of registry; or

(c) The vessel is not displaying a flag or markings of
registry. :

4. A Party shall respond in an expeditious manner to
requests from another Party to determine, for the purposes
of paragraph 3 of this article, whether a vessel is regis-
tered under its laws, and to requests for permission made
pursuant to the provisions in that paragraph. Each Party
shall designate an authority to receive and act upon such
requests. The authority designated by each Party for this
purpose shall be notified through the Secretary-General to
all other Parties.

5. Where evidence of illicit traffic is found, the Party
having custody of the vessel shall take appropriate action
with respect to the vessel and persons on board, in accor-
dance with:

(a) Its own judicial requirements if the vessel is reg-
istered under its laws; or

(b) Existing bilateral treaties, where applicable, or
any agreement or arrangement otherwise reached at the
time of seizure with the Party of registry.

6. The right to challenge the nature or effect of the
agreement or arrangement referred to in paragraph 5(b)
of this article shall rest exclusively with the Party of

registry.

7. The Parties shall consider entering into bilateral
and regional agreements to carry out, or to enhance the
effectiveness of, the provisions of this article.

Article 13*
FREE TRADE ZONES AND FREE PORTS

1. The Parties shall apply measures to suppress the
illicit traffic in controlled substances in free trade zones
and in free ports substantially equivalent to or more
stringent than those applied in other parts of their terri-
tories. '

2. The Parties shall endeavour:

(a) To monitor the movement and transshipment of
goods in free trade zones and free ports, and, to that end,
empower appropriate authorities to search incoming and
outgoing vessels, including pleasure craft and fishing
vessels, as well as aircraft and vehicles;

(b) To establish a detection system to identify suspi-
cious substances passing in or out of those areas;

(c) To maintain patrols in harbour and dock areas and
at airports and border control points in those areas;

*Refers to element (1).
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(d) To provide for special training of the officials in
charge of control in those areas.

Article 14*

PREVENTION OF THE USE OF THE MAILS
FOR ILLICIT TRAFFIC

1. 'In conformity with their obligations under the
Conventions of the Universal Postal Union, and having
due regard for their constitutional, legal and administra-
tive systems, the Parties shall adopt measures to suppress

*Refers to element (n).

the use of the mails for illicit traffic-and shall cooperate
with each other to that end.

2. Measures referred to in paragraph 1 of this article
shall include, but may not be limited to:

(a) A coordinated preventive and repressive action to
discourage the use of the mails for illicit traffic;

(b) Introducing and maintaining investigative tech-
niques designed to detect controlled substances in the
mails;

(c) Legislative measures designed to enable the use of
appropriate means to secure evidence required for judicial
proceedings.

DOCUMENTS E/CN.7/1988/2 (PART II) AND (PART IV)

Report of the open-ended intergovernmental expert group meeting on
the preparation of a draft convention against illicit traffic
in narcotic drugs and psychotropic substances

DOCUMENT E/CN.7/1988/2 (PART 1I)*

Report of the open-ended intergovernmental
expert group meeting at its first and
second sessions

[Original: English]
[23 October 1987]

Chapter 1

BACKGROUND AND ORGANIZATION
OF THE MEETING

A. Background of the meeting

1. The General Assembly, in its resolution 39/141 of
14 December 1984, requested the Commission on Nar-
cotic Drugs, through the Economic and Social Council, to
initiate the preparation of a new draft convention against
illicit traffic in narcotic drugs and psychotropic substan-
ces. In furtherance of that objective, the Commission, in
resolution 1 (S-IX) of 14 February 1986, identified 14 ele-
ments for inclusion in an initial draft convention and
requested -the Secretary-General to prepare such a draft
for circulation to Governments for comment. The Com-
mission considered the draft Convention and Govern-
ments’ comments thereon at its thirty-second session -in
February 1987.

2. The Economic and Social Council, in its resolution

1987/27 of 27 May 1987, which had been submitted as a
draft by the thirty-second session of the Commission on

*Excluding the annexes and the corrigenda pertaining to them.

Narcotic Drugs, requested the Secretary-General to pre-
pare a working document consolidating the first draft of
the convention, comments made by Governments to date
on that draft and the results of the deliberations of the
Commission on the draft at its thirty-second session; the
working document was also to contain a draft preambular
part, a section on the implementation mechanisms and
draft final provisions. The Council further requested the
Secretary-General to circulate that working document to
States by 1 May 1987 and decided that an open-ended
intergovernmental expert group should meet if necessary
twice in 1987, to review the working document and,
wherever possible, reach agreement on the atticles of the
draft Convention and prepare a revised working docu-
ment.

3. The date limit proposed by the draft resolution of the
Commission for the circulation of the working document
(1 May 1987) was earlier than the first regular session of
the Economic and Social Council, at which the draft reso-
lution was to be considered (4-29 May 1987). In setting
that date, the Commission was influenced by the need to
foresee the very early transmittal of the working document
when establishing a concise time-frame in which to further
the preparation of the draft Convention. Accordingly, and
in anticipation of the Council’s approval of the draft reso-
lution, the Division of Narcotic Drugs had prepared the
working document requested.

4. 1In view of the time-frame and in anticipation of the
request of the Economic and Social Council, the Secretary-
General circulated the working document to all States
under cover of note NAR/CL.5/1987 dated 29 April 1987.
In the same note, the Secretary-General invited Govern-
ments to indicate whether they would participate in the
open-ended intergovernmental expert group.



Preparatory work i1

B. Organization of the meeting

First session

5. The first session of the open-ended intergovernmental
expert group to consider the draft Convention against Illi-
cit Traffic in Narcotic Drugs and Psychotropic Substances
met at the Vienna International Centre from 29 June to
10 July 1987. The Expert Group was attended by 135 ex-
perts from the following 57 States: Afghanistan, Argen-
tina, Australia, Austria, Benin, Bolivia, Brazil, Bulgaria,
Canada, Chile, China, Colombia, Costa Rica, Céte
d’Ivoire, Cuba, Czechoslovakia, Denmark, Egypt,
Ethiopia, Finland, France, German Democratic Republic,
Germany, Federal Republic of, Guatemala, Hungary, India,
Indonesia, Italy, Japan, Jordan, Kuwait, Madagascar,
Malaysia, Mali, Mexico, Morocco, Netherlands, New
Zealand, Nigeria, Norway, Oman, Panama, Peru,
Philippines, Poland, Portugal, Senegal, Spain, Sri Lanka,
Sweden, Switzerland, Turkey, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and Northern
Ireland, United States of America, Venezuela and Viet
Nam.

6. Atits 1st meeting, on 29 June 1987, the Expert Group
elected by acclamation the following officers:
Chairman: Enrique Parejo Gonzalez (Colombia)
First Vice-Chairman: Gioacchino Polimeni (Italy)
Second Vice-Chairman: E. A. Babayan (Union of
Soviet Socialist Republics)

Third Vice-Chairman: Maurice Randrianame
(Madagascar)

Rapporteur: Hema Weerasinghe (Sri Lanka)

7. Atits 1st meeting the Expert Group also approved its

provisional agenda (DND/DCIT/1) and a provisional time-

table (DND/DCIT/2/Rev.1). In adopting its timetable, the
Expert Group decided to examine the various articles and
sections of the draft Convention, time permitting, in the
following sequence: articles 14, 13, 6, 10, 7, 8, 9, 11, 12,
2,3, 4,5 and 1, followed by the implementation articles,
the preamble and the final clauses. It was understood that
time constraints and the complexity of the task might not
permit a complete review during the first meeting of two
weeks’ duration.

8. The Expert Group had before it the working docu-
ment prepared by the Secretary-General (DND/DCIT/
WP.1 and Corr.1 and Add.1) and considered that docu-
ment during the 20 plenary meetings that it held at its first
session.

9. In the course of its deliberations at its first session, the
Expert Group considered and completed its discussion of
articles 6, 7, 9, 10, 11, 12, 13 and 14; it began its dis-
cussion of article 2 and agreed on a redraft of article 8 as
the basis for further discussion at its next session; and it
had a preliminary exchange of views on the preamble, the
implementation measures and the final clauses of the draft
Convention. The discussions of the Group, in so far as they
concern the textual changes finally approved or proposed
for inclusion in the revised draft, are reflected in chapter II,
on an article-by-article basis. At the last meeting of its

first session, on 10 July 1987, the Expert Group agreed
upon the draft texts of those articles, as amended by con-
sensus or with an indication of the variant formulations
proposed for inclusion when no complete agreement could
be reached.

10. At that meeting the Expert Group also requested the
Secretariat to make the necessary arrangements, in accor-
dance with paragraph 4 of Economic and Social Council
resolution 1987/27, to convene the second session of the
open-ended intergovernmental expert group, scheduled for
5-16 October 1987, to continue the review of the remain-
ing articles and sections of the draft Convention.

Second session

11. The second session of the Expert Group convened
as planned from 5 to 16 October 1987 and held a further
19 plenary meetings. The second session of the Expert
Group was attended by 183 experts from the following
65 States: Argentina, Australia, Austria, Benin, Bolivia,
Botswana, Brazil, Bulgaria, Canada, Chile, China, Colom-
bia, Costa Rica, Cote d’Ivoire, Cuba, Czechoslovakia,
Democratic People’s Republic of Korea, Denmark, Ecua-
dor, Egypt, Ethiopia, Finland, France, German Democratic
Republic, Germany, Federal Republic of, Ghana, Greece,
Guinea, Holy See, Hungary, India, Indonesia, Iran (Islamic
Republic of), Italy, Jamaica, Japan, Jordan, Luxembourg,
Madagascar, Malaysia, Mexico, Morocco, Netherlands,
New Zealand, Nigeria, Norway, Panama, Paraguay, Peru,
Philippines, Poland, Senegal, Spain, Sri Lanka, Sudan,
Sweden, Switzerland, Tunisia, Turkey, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland,
United States of America, Uruguay and Venezuela. Parti-
cipation in the second session is also indicated in the list
of participants (see annex II).

12. At the 1st meeting of its second session, on 5 Octo-
ber 1987, the Expert Group took note of the fact that four
of the officers elected at the first session would be present
at the second session. In view of the fact that the Third
Vice-Chairman, Mr. Randrianame (Madagascar), would
not be present at the session, it was agreed that it would
be appropriate to proceed to the election of a replacement.
Accordingly, at the third meeting of its second session, on
6 October 1987, the Expert Group elected by acclamation
Christophe Akele (Benin) to the post of Third Vice-
Chairman.

13. The Expert Group had before it a provisional agenda
(DND/DCIT/4) and a provisional timetable (DND/DCIT/
5/Rev.2) which reproduced the agenda items and the pro-
posed sequence for considering the draft articles that had
been before it at its first session. The Expert Group con-
tinued to base its discussions on the working document
referred to in paragraph 8 above. During its second session,
the Expert Group also had before it the interim report on
its first session (DND/DCIT/WP.12).

14. In the course of its discussions at the second session,
the Expert Group considered and completed its discussion
of articles 2, 2 bis, 8 and 11 bis; it also completed its
general debate on articles 3 and 4. In view of the fact that
time available did not permit examination of articles 1
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and 5, as well as further consideration of articles 3 and 4,
the preamble, the implementation measures and the final
clauses, it was the consensus of the meeting that a third
session would be desirable in order to complete its work.
Such a session, if authorized, could usefully be held
immediately prior to the tenth special session of the Com-
mission on Narcotic Drugs.

15. At its last meeting, on 16 October 1987, the Expert
Group approved the revised text of draft articles 2, 2 bis,
8 and 11 bis, as amended by consensus or with variants
indicated in square brackets when no complete agreement
could be reached. It then adopted its report and instructed
that the revised text of all draft articles approved at both
its first and second sessions should appear as an annex to
the report.

Chapter II
REVIEW OF THE DRAFT CONVENTION

Article 2
First session

16. Several representatives expressed the view that the
title of article 2 did not reflect the full substantive content
of the article and it was suggested that it should be amen-
ded to read as follows: “Offences, Sanctions and Jurisdic-
tion”.

17. Several representatives emphasized that the limita-
tion clause in the introductory sentence of paragraph 1
should be deleted as such restricting language would have
the undesirable effect of weakening one of the basic arti-
cles of the draft Convention and was not in conformity
with the usually accepted practice in other international
penal instruments; the undertaking by States to punish the
illicit traffic should be mandatory. Some representatives
suggested that the alternative limiting clause “‘consistent
with the basic principles of their national legal systems”
should be used in the introductory sentence, as had been
decided earlier with respect to articles 7, 13 and 14, so as
to provide flexibility for each State in adjusting their
national legislation to the stringent provisions of this
article.

18. The view was expressed that only subparagraph 1(d)
should be subject to a limitation clause similar to that of
article 36 of the 1961 Convention, that is, subject to con-
stitutional limitations, its legal system and domestic law,
as the various offences covered under this provision were
often open to different interpretations.

19. Some representatives expressed the view that only
offences committed intentionally should fall within the
scope of the draft Convention and proposed the introduc-
tion of the word “intentionally” in paragraph 1.

20. Some representatives considered it preferable to
examine first the provisions of subparagraphs (a)-(d) and,
on the basis of their subsequent reformulation, to decide
what limiting clause, if any, to adopt in the introductory
sentence.

21. Different views were expressed regarding the cri-
terion to be applied to qualify an offence as “serious”.
In that connection, several representatives pointed to
the circumstances surrounding the offence, the scale of the
traffic involved, the disturbance of social order and the
threat to the health of individuals and society as possible
factors to be taken into consideration. Several representa-
tives favoured the deletion of the adjective “serious” since
minor cases might constitute offences under subpara-
graphs 1(a)-(d). Another representative attached impor-
tance to its retention as it would serve as an invitation to
Parties to provide severe sanctions commensurate with the
definite gravity of the offence.

22. The Group adopted subparagraph 1(a) as worded in
the initial text with the understanding that the expression
“illicit traffic” was to be defined in article 1 and that the
definition suggested by the informal working group in the
Commission of Narcotic Drugs still had to be reviewed by
the Expert Group.

23. Some representatives indicated that the activities
referred to in subparagraph 1(b) should not constitute
separate offences but only be punishable as complicity.

24. Several representatives expressed the view that in
order for the activities indicated in subparagraph (b) to be
considered as criminal, they had to be undertaken inten-
tionally and with the knowledge of their illicit objective.
It was also suggested that it was the prior knowledge of
the actual use of materials and equipment for illicit pro-
duction and manufacture which had to be taken into consi-
deration for the establishment of the offence. Some repre-
sentatives pointed to the difficulties of implementing the
provisions of the subparagraph which dealt essentially
with activities related to the preparatory stage in the illicit
production or manufacture of narcotic drugs and psycho-
tropic substances.

25. The Group agfeed that the subparagraph should refer
to “controlled substances” thus limiting its scope of appli-
cation,

26. The Group agreed to incorporate in subpara-
graph 1(c) the more comprehensive provision of para-
graph 2 of article 3 regarding the acquisition, possession,
transfer or concealment of property, it being understood
that the latter provision could then be deleted to avoid
duplication. It was proposed that reference should be
made as well to the utilization of property and that the
mention in the original subparagraph 1(c) of the use of
such property in the illicit traffic should be retained.

27. Several representatives pointed to the difficulty of
defining and limiting the scope of application of subpara-
graph 1(c) which, as presently drafted, might be open to
unreasonable extensions.

28. Several representatives proposed that a limitation
clause be inserted in the opening sentence of paragraph 2
as it dealt with sanctions which were in the purview of
State sovereignty. It was proposed that the provision of
paragraph 2 should be made subject to the constitutional
limitations, legal system and domestic law of the Parties.
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29. Taking into account the seriousness of drug traffick-
ing offences, several other representatives supported the
provision of paragraph 2 as drafted; in their view the
measures envisaged therein were indicative of the innova-
tive penal measures which States had to take to deal with
drug trafficking. Accordingly the introduction of a limiting
clause would reduce the deterrent effect of the sanctions
envisaged.

30. Several representatives expressed the view that the
sanctions provided for in paragraph 2 should be sufficient-
ly stringent to have the expected deterrent effect. Severe
penalties should be provided for in criminal law com-
mensurate with the serious offences enumerated in para-
graph 1. Several representatives insisted that the penal
measures envisaged in the new draft Convention should go
further than those provided for in article 36 of the Conven-
tion on Narcotic Drugs, 1961, and in article 22 of the
Convention on Psychotropic Substances, 1971. In this
connection, several representatives strongly supported the
inclusion of pecuniary sanctions and the forfeiture of
property and proceeds in the paragraph under considera-
tion.

31. Some representatives suggested that subpara-
graphs 2(a)-(d) should be deleted; the provision should
merely state that offences enumerated in paragraph 1
should be made liable to adequate punishment without
mention of the modalities of sanctions, as this might give
rise to difficulties of interpretation and application under
the diverse legal systems. In the absence of enumeration
as in the initial text, a limitation clause might not be
necessary as it would be up to the respective States under
their national legal system to determine the modalities of
sanctions.

32. Some other representatives supported the enumera-
tion in subparagraphs 2(a)-(d) but proposed that the
enumeration should be introduced by “any of the follow-
ing” to make it clear that all sanctions listed were only
examples of types of sanctions that States could adopt in
their national legisiation but that they were neither appli-
cable in all cases nor exhaustive.

33. One representative proposed that capital punishment
should be added as a possible sanction depending upon the
nature and gravity of the offence and subject to each
Party’s constitutional limitations, legal system and domes-
tic law. Several representatives strongly objected to this
proposal and expressed firm moral opposition to it, em-
phasizing that the United Nations had taken a stand in
favour of the abolition of the death penalty and had clearly
indicated the reasons for that position.

34, Several representatives indicated that it was not
clear from the initial draft whether the provision for the
deprivation of liberty in subparagraph 2(a) and the pecu-
niary penalties or fines in subparagraph 2(b) were to be
considered as alternative sanctions or whether the intent
was to apply them simultaneously.

35. Several representatives indicated that the meaning of
the expression “other forms of deprivation of Iliberty”
should be clarified. It was suggested that another more

acceptable formulation should be found to reflect the in-
tended reference to measures alternative to imprisonment.

36. Several representatives expressed reservation re-
garding the use of the terms “liable to” in reference to
sanctions as this same wording had given rise to divergent
interpretations in connection with article 37 of the 1961
Convention.

37. At the conclusion of its preliminary discussion on
paragraph 2, the Group accepted that paragraph 2 should
indicate that the offences set forth in paragraph 1 of the
article should be punishable by penalties which take into
account the grave nature of the offences.

38. The Group also agreed to enumerate, as possible
sanctions, in paragraph 2, for further consideration, impri-
sonment, other forms of deprivation of liberty, and the
forfeiture of goods or property.

39. The Group also decided to consider, within the same
context, the proposal of one representative drafted along
the lines of article 37 of the 1961 Convention, as well as
a specific proposal to make the offences referred to in
paragraph 1 subject to pecuniary sanctions and forfeiture.

40. One representative introduced the proposals made
by his Government as they appear in paragraphs 272 and
273 of the working document to the effect that two addi-
tional subparagraphs should be added concerning, respec-
tively, the means for the destruction of controlled sub-
stances which have been seized in the illicit traffic, and
the provision of other measures, either as an alternative to
conviction or punishment or in- addition to conviction or
punishment, where abusers of drugs had committed one of
the offences referred to in paragraph 1. Another represen-
tative reserved his position with respect to the proposal to
further examine the suggested amendment contained in
paragraph 272 of the working document.

41. Commenting on paragraph 3, some representatives
referred to the legal problems which might be experienced
in countries where aggravating circumstances were taken
into consideration as a matter of course by their courts but
not necessarily reflected in their national legislation. It
was also pointed out that while some of the aggravating
circumstances listed in the paragraph were of a general
nature, others had a specificity which did not make them
applicable in particular countries.

42. One representative considered that the wording of
the introductory sentence should be made stronger by the
deletion of the words “where possible”. Another represen-
tative proposed the insertion of the words “and desirable”
after those words.

43, Several representatives said that the concept of reci-
divism should be included in the paragraph as it constitu-
ted a most important aspect of aggravating circumstances.
It was suggested in this connection that the term “reci-
divism” should be inserted; another suggestion was to
speak of “prior convictions under paragraph 1, whether
foreign or domestic”.
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44, It was proposed to amend subparagraph (a) to read
“the involvement in other international organized criminal
activities”. The author of the proposal later agreed to a
suggestion that subparagraph (a) remain as it was, and that
his proposal be included as a new subparagraph.

45. As regards subparagraph (c), it was suggested that it
should apply not only to offenders holding a public office
but also to those in the private sector. It was also proposed
that the wording be amended as follows: “The internatio-
nal misuse of public authority or office”.

46. Concerning subparagraph (d), it was suggested that
in addition to the ‘“victimization”, the *“utilization” of
minors should also be mentioned, as well as the victimi-
zation and use of disabled persons or persons suffering
from mental or physical handicaps. According to another
suggestion the fact that the offence had been committed in
the vicinity of places heavily frequented by minors or
disabled persons such as schools or rehabilitation centres
for the disabled should be taken into consideration.

- Second session

47. The Group resumed its consideration of article 2,
taking as a basis for discussion of paragraphs 1 and 2 the
original draft and, in appropriate cases, the reformulation
with variants arrived at during its first session.

48.  Divergent opinions were expressed regarding the
retention of a limitation clause in the introductory sen-
tence of paragraph 1. Several representatives emphasized
that any restricting language would have the undesirable
effect of weakening one of the basic articles of the draft
Convention; the undertaking by States to punish the illicit
traffic should be mandatory and Parties to the Convention
should be ready to adjust their national legislation to the
requirements of its provisions.

49. Some other representatives argued that certain States
might find it difficult under their constitutional and legal
systems to apply fully and effectively some of the far-
reaching provisions of the article and that some form of
limitation clause was consequently necessary.

50. Some representatives expressed the view that the re-
tention of a single limitation clause in paragraph 1 was not
the best formula; the provisions of the different subpara-
graphs should be subject to different limitation clauses
adapted to their substantive content and legal implications.
This approach would take into account the particular prob-
lems that certain States could have in implementing some
of the provisions.

S51. Several representatives proposed that the word
“serious”, which appeared in paragraph 1 of the initial
draft, should be deleted as minor offences could also come
under the provisions of subparagraphs 1(a)-(d). It was
argued in that connection that, should the word “serious”
be retained, the introductory sentence would have to be
subject to a limitation clause. Several representatives, on
the other hand, attached importance to the retention of the
concept of “serious” as, among other things, it would
serve as an invitation to Parties to provide for severe
sanctions commensurate with the gravity of the offence.

52. With respect to subparagraph 1(b) of the reformula-
ted text, several representatives expressed the view that
the wording of the provisions was too broad in scope and
should be made more specific.

53. Regarding subparagraph 1(c) of the reformulated
draft, the view was expressed that the provisions were too
far-reaching and could be subject to ambiguous interpre-
tations leading to the criminalization of bona fide persons
involved at different stages of business transactions, or
other persons not involved in illicit drug trafficking. They
would also constitute unnecessary limitations to free trade.

54. Several representatives spoke in favour of retaining
subparagraphs 1(c) and (d) because of the innovativeness
of their provisions which covered, respectively, the pre-
paratory phases related to illicit trafficking and the cri-
minalization of those who knowingly and intentionally
benefited from illicit traffic.

55. Several representatives expressed the view that the
terminology used in subparagraph 1(d) of the initial draft
would raise difficulties under the legal system of some
countries and pointed out, in particular, that “conspiracy”

~ was not a universally accepted legal concept. The provi-

sion of the subparagraph should accordingly be qualified
by an appropriate limitation clause.

56. Following further discussion and informal consulta-
tions between interested experts, the Group adopted as a
compromise a restructured paragraph 1 with its substan-
tive provisions subdivided into subparagraphs (a) and ().
The provisions of subparagraph (a), because of their
significance as the centre-piece of the draft Convention,
would not be subject to any limitation clause, whereas
those of subparagraph (b) would be subject to the constitu-
tional limitations, legal system and domestic law of the
Parties.

57. The Group agreed to delete the word “serious” in the
introductory sentence of paragraph 1 as the serious nature
of the offences was inherent in the wording which made
it mandatory for each Party to establish as offences listed
under its criminal law the acts listed in subparagraphs (a)
and (b). The Group also agreed to insert the word “inten-
tionally” at the end of the sentence so as to stress that
in order for the activities listed in paragraph 1 to be con-
sidered as criminal, they had to be undertaken with the
knowledge of their illicit objective.

58. The Group agreed to the proposal of one representa-
tive to dissociate the concepts of “manufacture and dis-
tribution” of materials or equipment from that of their
“possession” so that the provision regarding “possession”
would be subject to the limitation clause under subpara-

graph (b).

59. Concerning paragraph 2 of the reformulated draft,
divergent opinions were expressed as to whether the sanc-
tions enumerated therein were cumulative or alternative
means of punishment for the offences set forth in para-
graph 1. Several representatives were of the view that the
sanctions mentioned in the paragraph should not be con-
strued as being either exhaustive or cumulative, but rather
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indicative of the types of sanctions which Parties may
adopt. Some representatives indicated that in their coun-
tries a combination of sanctions which included imprison-
ment and forfeiture, were often applied as an effective
deterrent against illicit drug trafficking.

60. The propriety of including forfeiture among the
possible sanctions was extensively discussed. Several rep-
resentatives argued that irrespective of the fact that in
some legal systems forfeiture was considered a pecuniary
sanction (whereas in others it censtituted a penal sanc-
tion), the concept was now sufficiently established and
widely used and should accordingly find its place in the
convention. Furthermore, it was considered that the forfei-
ture of assets acquired through illicit trafficking had pro-
ven to be an effective means of depriving traffickers of the
gains of, as well as of the means of undertaking anew,
their criminal activities. The Group endorsed its previous
tentative decision to insert both the concepts of “pecuniary
sanctions” and “forfeiture” in the new paragraph 2.

61. One representative introduced the proposal made by
his Government as it appears in paragraph 273 of the
working document to the effect that an additional para-
graph should be included concerning the provision of other
measures either as an alternative to conviction or punish-
ment, or in addition to conviction or punishment, where
abusers of drugs have committed one of the offences
referred to in paragraph 1. In the same context, several
representatives pointed to the necessity of having a provi-
sion worded along the lines of article 36, subpara-
graph 1(b), of the 1961 Convention so as to safeguard the
application of those provisions in that instrument as their
absence in the new draft Convention might lead to the
interpretation that they were no longer applicable.

62. Several representatives suggested that the proposal
should not be restricted to drug abusers but should be
applicable as well to other offenders in appropriate cases.
One representative indicated that existing national legis-
lation in that sense had yielded tangible results in his
country. :

63. Several representatives objected to these proposals
on the grounds that the purpose of the new draft Conven-
tion was to criminalize illicit traffic and not to deal with
all aspects of drug abuse; the inclusion of such provisions
would weaken the substantive content of article 2. It was
stressed that as far as major traffickers were concerned,
treatment and rehabilitation could only be considered as
an addition and not as an alternative to conviction or
punishment. It was the common understanding of repre-
sentatives that the special measures that States may wish
to provide in addition to conviction or punishment, should
be included in provisions distinct from those in para-
graph 2 which established the obligation for States to take
into account the grave nature of the offences set forth in
paragraph 1 in setting applicable sanctions.

64. Following informal consultations, the Group pro-
posed two additional, distinct subparagraphs covering re-
spectively special measures that, irrespective of the nature
and seriousness of the offence, may be applied to offen-
ders, in addition to conviction or punishment, and special

measures applicable in appropriate cases of a minor nature
as alternative to conviction or punishment, including some
measures specifically applicable when the offender is a
drug abuser. It was indicated that the measures mentioned
were only indicative of those which States may provide.

65. Commenting on paragraph 3 of article 2 in the origi-
nal draft, several representatives observed that whereas in
common law countries the determination of aggravating
circumstances was within the purview of the courts, in
countries with civil law tradition the courts, while com-
petent to apply extenuating circumstances, could not pro-
nounce aggravating circumstances without legislative
authority.

66. One representative suggested that the nature of the
obligation placed on States Parties by paragraph 3 should
be made clear by stating that the circumstances of aggra-
vation may be treated as matters relevant to the sentence
to be imposed on a person and need not be regarded as
additional elements of the offences enumerated in para-
graph 1.

67. As regards the qualifying words “where. possible”
used in the introductory sentence, several representatives
proposed their deletion to make the provisions of the
paragraph more binding on Parties. Some other represen-
tatives were in favour of making the paragraph less rigid
by inserting as an additional clause the words “where
desirable” after the words “where possible”. It was sug-
gested that a solution might consist in introducing an
appropriate limitation clause at the beginning of the sen-
tence.

68. Following informal consultations, the Group consi-
dered and approved a revised formulation of the introduc-
tory sentence which instead of referring to “aggravating
circumstances” spoke of “factual circumstances which
may make the commission of the offences set forth in
paragraph 1 particularly serious”, specifying that Parties
shall ensure that their courts can take such circumstances
into account.

69. There was some discussion in the Group as to
whether the paragraph should contain a list of the factual
circumstances that could be taken into account by the
courts, One opinion was that such a list, which necessarily
could be neither exhaustive nor mandatory, was not advi-
sable. Another view was that it could serve a useful illus-
trative purpose provided it was kept within reasonable
limits.

70. The Group agreed to include, as proposed by two
experts, two additional circumstances that could be taken
into account by courts. The first one, which had already
been endorsed at the earlier meeting, would cover the
involvement of the offender in other international orga-
nized criminal activities. The other, the purpose of which
was to take into account the combination of drug offences
with economic offences, would refer to the involvement of
the offender in other illegal activities facilitated by the
commission of the offence. As regards two factual circum-
stances already listed in the original draft under subpara-
graphs (c) and (d), the Group agreed to specify that in the
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case where the offender held a public office, the offence
had to be connected with that office, and to add the use
of minors to the victimization of minors.

71. Several representatives proposed that paragraph 4 be
deleted as its purpose was not clear and, in the view of
some of them, amounted to a violation of the principle
non bis in idem. A proposal to introduce a limitation
clause in line with that of article 36, paragraph 2, of the
1961 Convention in order to make the provisions gene-
rally acceptable was not agreed upon. It was pointed out
that the introduction of a limitation clause would make the
paragraph inoperative. One representative, citing the expe-
rience of his Government, indicated that the corresponding
provision in the 1961 Convention had proved unworkable.
The Group agreed to delete the paragraph.

72. Several representatives pointed to the difficulties on
both legal and practical grounds to which the application
of paragraph 5 might give rise. It was noted in particular
that certain legal systems did not include the concept of
recidivism. The Group agreed to the proposal by several
representatives to delete the paragraph and mention in-
stead, in paragraph 3, prior convictions, whether foreign
or domestic, among the factual circumstances that could
be taken into account by the courts in sentencing for the
offences enumerated in paragraph 1 of the article.

73. Several representatives drew attention to the sub-
stantive connection between the provisions of paragraph 6
and those of article 4, paragraphs 6 and 7 which also dealt
with cases in which a Party was requested to assume juris-
diction. The Group came to the conclusion that a separate
article dealing specifically with jurisdictional issues would
be more appropriate and decided to work out such an
article.

74. In discussing paragraph 7, the Group observed that
its provisions dealt with two distinct concepts, namely
early release and parole, on the one hand, and the statute
of limitations, on the other. It was therefore considered
more appropriate to dissociate those provisions and break
them into separate paragraphs.

75. As regards early release or parole, some representa-
tives drew attention to the difficulties they had with the
provision as drafted. It was pointed out in particular that
it did not seem appropriate to require that the releasing
authority should defer a release because it related to an
offence covered under paragraph 1. After further discus-
sion, the Group however retained the wording as it ap-
peared in the original draft.

76. With respect to the statute of limitations, some rep-
resentatives argued in favour of the deletion of the rele-
vant provision on the grounds that the idea of introducing
a special prescription for a particular category of offences
was not compatible with their respective legal systems.
Some other representatives supported the inclusion of such
a provision in the revised form proposed by one expert as
it appeared in paragraph 253 of the working document.
The Group reached agreement on the new formula-
tion which made it clear, with the insertion of the clause
“where appropriate”, that Parties should endeavour to

establish adequate provisions governing the statute of
limitations applicable to the offences enumerated in para-
graph 1 of article 2 when existing provisions were not
deemed sufficient for the effective implementation of the
measures contemplated in that article.

77. Some representatives considered that the provisions
of paragraph 8 were somewhat out of place in the draft
Convention and that, in any case, they would fit better
under article 5 dealing with judicial assistance. Several
representatives expressed the view that, given the gravity
of the offences specified in paragraph 1, the possibility of
bail should not be considered. Some other representatives
stressed that the setting of bail was a matter for the inde-
pendent decision of the courts. It was therefore proposed
that the second sentence of paragraph 8 be deleted. The
Group agreed to the deletion of that sentence.

78. The Group considered a rewording of the first sen-
tence of paragraph 8 proposed by one representative, as it
appeared in paragraph 262 of the working document, to
the effect of limiting the scope of the obligation of each
Party to ensuring that a person charged with or convicted
of an offence specified in paragraph 1 of article 2 is
present at the necessary proceedings to instances where
the person is found within its territory. The Group ap-
proved the new formulation without enumerating the pro-
ceedings in question but specifying that they were of a
criminal nature.

79. Several representatives proposed the insertion of an
additional paragraph in article 2 drafted along the lines of
paragraph 4 of article 36 of the 1961 Convention. In
support of such a paragraph, it was explained that the
objective was not to introduce a limitation clause covering
all the provisions of article 2, but to indicate that the
procedural modalities for the execution of the obligation
imposed on the Parties under paragraph 1 would be within
the purview of their respective domestic law. On the other
hand, some representatives held the view that the pro-
posed new paragraph was superfluous and would intro-
duce an element of ambiguity in the article.

80. Several representatives objected to the use of the
term “defined” as it could lead to divergent interpreta-
tions in the different languages and preferred the term
“described”.

81. In the light of the discussion, and taking into ac-
count the various suggestions, the Group agreed on the
formulation of the additional paragraph to be inserted in
article 2. .

82. One representative proposed the inclusion of a pro-
vision drafted along the lines of article 37 of the 1961
Convention concerning the seizure and confiscation of
drugs, substances and equipment used in the illicit traffic
and, referring to the proposal of his Government in para-
graph 272 of the working document, further proposed a
consequential paragraph concerning the destruction of
narcotic drugs and psychotropic substances which have
been seized in the illicit traffic. The Group agreed to take
up these proposals at an appropriate stage during its con-
sideration of other articles of the draft Convention.
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Article 2 bis

83. Pursuant to its decision when it considered para-
graph 6 of article 2 in the original draft, the Group was
presented with a new additional draft article dealing with
jurisdictional issues worked out during informal consulta-
tions.

84. It was explained that a distinction had been made in
paragraph 1 of the proposed article between the cases
where the establishment of jurisdiction was mandatory and
those where it was optional. It was considered advisable
to place paragraph 2 in square brackets since the retention
of its provisions, which dealt with the assumption of juris-
diction when extradition was refused was dependent on
the Group’s consideration of article 4 dealing with extra-
dition. One representative recalled in this respect his
strong reservations regarding the establishment of any
jurisdiction beyond what was presently contained in draft
article 2 bis, paragraph 1. As regards paragraph 3, it was
pointed out that it was in line with the standard provision
to be found in other international instruments.

85. The Group approved the additional article on juris-
diction as formulated and agreed to examine the provi-
sions of its paragraph 2 after it would have completed its
consideration of article 4.

86. Two representatives expressed reservations as to
subparagraph l(b)(iii), which they considered ambiguous.

Article 3

87. The Group discussed article 3 as contained in the ori-
ginal draft. Specific comments were made on the various
paragraphs in order to provide some guidance for the
informal consultations considered desirable with a view to
arriving at a generally acceptable text,

88. The Group recognized that the provisions of article 3
were a major innovative feature of the convention and
should greatly contribute to countering the economic
power of drug traffickers. Several representatives consi-
dered that the drafting of relevant and widely acceptable
provisions on what was a complex problem in a sensitive
area required a flexible approach. It was generally felt that
the article as drafted went into excessive detail and should
be restructured to improve its clarity. It was the view of
* some representatives that the article should only lay down
the principles of international cooperation in this matter
and leave implementation measures to each State. It was
however pointed out that the search for simplification
should not be at the cost of the substantive content neces-
sary to make the article effective.

89. Several representatives considered that the practical
elaboration of the provisions of the article, particularly
regarding forfeiture, should be the subject of bilateral or
multilateral agreements between Parties and that a provi-
sion taking this into account should be included in the
draft Convention.

90. Several representatives stressed that mutual judicial
assistance between States for the tracing and seizure
of proceeds from drug trafficking was essential. In that

connection it was suggested that a reference to the provi-
sions of article 5 should be inserted in the article.

91. Several representatives pointed to the necessity of
reconsidering the definition of the term “property” as
there were widely divergent interpretations as to its mean-
ing in the context of the draft Convention. One represen-
tative objected to the broad meaning assigned to it in
article 3 as it would also apply to intangible property such -
as copyrights and patent rights. Several other representa-
tives stressed that both tangible and intangible property
should be covered, particularly since one of the objectives
of the article was to counter the source of financing of
illicit traffic.

92. Commenting on paragraph 1, one representative
pointed out that it contained far-reaching provisions which
might be difficult to implement within the context of his
country’s legal system and suggested that they be quali-
fied by some form of safeguard clause.

93. With regard to subparagraphs 1(a) and (b), one rep-
resentative indicated that there was a degree of overlap
between the two subparagraphs and proposed that subpara-
graphs (a) and (b) be combined in a single subparagraph
in order to avoid duplication. Some other representatives
proposed that these two subparagraphs be deleted entirely
as it was felt that they also overlapped with the provisions
of article 2.

94, Several representatives indicated that it was neces-
sary to clarify the distinction between the form of assis-
tance envisaged in subparagraph 1(c) and the mutual
judicial assistance provided for in article 5; as the provi-
sions in article 5 seemed adequate, subparagraph 1(c)
might be superfluous.

95. Many representatives held the view that paragraph 2
should be deleted as the measures contemplated therein
had already been adequately provided for in article 2.
While recognizing the existence of a certain overlap, one
representative indicated that there were elements in para-
graph 2 which had not been included in article 2. It was
suggested that these elements should be preserved and that
paragraph 2 might be modified in order to eliminate dupli-
cation. With respect to the specific element relating to the
knowledge that the proceeds were derived directly or indi-
rectly from illicit traffic, irrespective of where it occurred,
it was proposed that it be incorporated into article 2 or
retained in a reformulated paragraph 2.

96. It was suggested that the limitation clause in para-
graph 3 be brought in line with the formula used in article
2. Another suggestion was that it be deleted in the opening
sentence and that the subparagraphs be reformulated in
terms that could evoke a broader measure of acceptance,
bearing in mind the difficulties of implementation that
some countries could experience within their legal system.

97. Several representatives supported the inclusion in
paragraph 3 of a provision to the effect of reversing the
onus of proof so as to remove the assumption of good faith
and leave it to the accused trafficker to prove that his
assets and property were acquired by licit means. One
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representative expressed the view that such reversal of the
onus of proof should in principle remain restricted to the
assessment of the value of profits made by a trafficker
once he had been regularly convicted of an act of illicit
traffic. Some other representatives expressed the view that
a provision that would shift the burden of proof would not
be acceptable under the different legal systems of poten-
tial States Parties.

98. Attention was drawn to the fact that paragraph 3(a)
in the present draft dealt simultaneously with measures to
be taken at the domestic and at the international levels. In
order to achieve greater clarity, it was proposed to divide
the text into two separate subparagraphs covering, on the
one hand, measures providing for the issue of orders to
freeze and seize property by a Party on its own behalf,
and, on the other hand, identical measures upon the appli-
cation of another Party.

99. Commenting on subparagraphs 3(a)(iv), a number of
representatives objected to the provisions empowering
administrators and trustees to sell property in their custody.
It was pointed out that seizure being a provisional measure,
the power to dispose of seized goods should be restricted
to cases where perishable goods were involved, for the
sake of preserving their value.

100. One representative sought clarification as to the
difference between subparagraphs (i) and (ii) of article 3,
paragraph 3.

101.  Several representatives considered as unacceptable
the provision of subparagraph 3(b)(ii) regarding the forfei-
ture of proceeds, where there had been no conviction or
prosecution, as the right to property was a fundamental
right guaranteed by their constitution and domestic law.
Such a provision was also considered as contrary to the
principle - of the presumption of innocence.

102.  Several representatives spoke in favour of deleting
subparagraph 3(c) as the different categories of proceed-
ings enumerated were confusing and superfluous. It was
pointed out that the elements of evidence should be left to
the assessment of courts. It was suggested that, should the
subparagraph be retained, the enumeration of proceedings
should be revised.

103. Several representatives stressed that in order for
the provisions of the article to be effective, foreign court
orders for the forfeiture of property derived from the illicit
traffic should be enforceable in States Parties to the Con-
vention. ,

104. A proposal was made to amend the second sen-
tence of subparagraph 3(d) by replacing the word “may”
by “shall” in order to make it clear that whenever lawful
property was intermingled with illicit proceeds, the seve-
rance of that property from those proceeds should be
mandatory. Several representatives objected to the pro-
posed amendment on the grounds that the original formu-
lation was more flexible in the sense that Parties had the
option of forfeiting not only property derived from, or
used in, the illicit traffic, but also property derived from
other illegal activities. It was further argued, in favour of

maintaining the present wording, that Parties should have
the possibility of extending the right to realize forfeiture
orders to the entire property of the offender. One repre-
sentative observed that it would be difficult to implement
such a provision under his country’s legal system where
the court decided the extent of the property to be forfeited
and he consequently suggested the deletion of the last
sentence of subparagraph (d).

105. Commenting on paragraph 4, one representative
suggested that it might be preferable to speak of “bona
fide” third parties rather than of “legitimate” third parties.
It was however pointed out by some other representatives
that it was possible for a third party to be legitimate and
yet not bona fide as in the case of legitimate acquisition
of property which is later revealed to have been derived -
from illicit traffic. Some representatives were of the opi-
nion that the paragraph would benefit from more precision
if the words “legitimate third parties” were replaced by
“parties not involved in the criminal act”. It was generally

- agreed that the rights of innocent third parties should be

protected but that a more appropriate formulation should
be worked out for the paragraph.

106. A suggestion was made for the inclusion of a
provision recommending that the requirements of bank
secrecy should not obstruct investigations of drug traffick-
ing offences.

107. Several representatives expressed the view that
article 3 should include a provision dealing with the dis-
position of internationally forfeited property. The idea that
property forfeited by one Party in connection with sen-
tences passed by another Party should be shared between
the Parties involved received considerable support.

108. It was suggested that proceeds of forfeiture should
be channelled through appropriate international agencies,
such as the United Nations Fund for Drug Abuse Control,
to assist developing countries, particularly transit States,
in combating illicit traffic. In this connection one repre-
sentative proposed a new paragraph providing for the
transfer to the Fund of the financial resources derived
from property forfeited by one Party in connection with
sentences passed in another Party, in accordance with
agreements between interested Parties. Several representa-
tives supported this proposition.

109. Several representatives, referring to the curent
practice in their countries, favoured a formula providing
for the allocation of the proceeds of forfeited property to

national funds for drug control programmes, ’

110. Several representatives expressed reservations re-

garding the insertion of such a provision as it fell outside

the scope of a convention dealing with criminal law. It

was furthermore questionable, in their opinion, whether

the Group was the appropriate forum to consider matters
touching upon domestic budgetary procedures.

111. Several representatives indicated that the transfer
of forfeited property to an international fund, such as the
Fund, would go counter to their constitution and legal
system which provided that such property accrue to the
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national budget. This problem was further complicated in
the case of federal States where, under the constitution,
the disposition of forfeited property may not fall within
the sphere of competence of the central government.

112.  Several representatives expressed the view that the
modalities for disposing of the proceeds of forfeiture
could be best elaborated through bilateral and multilateral
agreements. In this connection one representative referred
to paragraph 286 of the Comprehensive Multidisciplinary
Outline of Future Activities in Drug Abuse Control where
a similar approach was adopted by the International Con-
ference on Drug Abuse and Illicit Trafficking.

113. In order to provide an encouragement for States to
forfeit the illicit gains of traffickers, it was suggested by
some representatives that proceeds from the forfeited
property should accrue to the State in which they were
located and where forfeiture was executed.

Article 4

114. The Group began consideration of article 4 by a
general discussion during which preliminary comments
were made on the various specific paragraphs.

115. The representatives who spoke on the subject sup-
ported the inclusion in the draft Convention of an article
on extradition and considered it as a key element in the
fight against illicit traffic. Several representatives under-
lined that the new instrument should complement and
strengthen the related provisions of the existing drug con-
trol treaties by making extradition mandatory for all the
grave offences covered by the draft Convention. Some
other representatives stressed the importance of drafting
the provisions of article 4 along the lines of the corres-
ponding provisions of the 1961 Convention and the 1971
Convention so as to ensure that Parties to those Conven-
tions would have no difficulty adhering to the new instru-
ment. In that connection, it was proposed that the provi-
sions of article 4 should be qualified by a limitation clause
similar to those contained in article 36 of the 1961 Con-
vention and article 22 of the 1971 Convention.

116. It was pointed out that the convention should not
be regarded as purporting to establish a specific extradi-
tion treaty between States, or affecting the terms and con-
- ditions of extradition treaties between Parties. It was also
said that article 4 should complement and not derogate
from the provisions of article 2.

117. Several representatives proposed that paragraph 1
be amended to indicate that the provisions of article 4
should apply only to the grave offences included in arti-
cle 2, paragraph 1. Mention was made of the desirability
of seeking to develop common standards concerning the
criteria for drug offences to be sufficiently serious to jus-
tify extradition. One representative suggested that such
offences could be those that are punishable by the depri-
vation of liberty for a maximum term of at least two years.

118. The provisions of paragraphs 2, 3 and 4, which are
similar to the corresponding provisions of the Single Con-
vention on Narcotic Drugs, 1961, as amended by the 1972

Protocol, were considered generally acceptable subject to
some drafting improvements.

119. With respect to paragraph 2, one representative
suggested that the first sentence should be reformulated to
make it clear that the obligation of Parties under this
provision was to supplement existing extradition treaties
to cover drug-related offences.

120. Several representatives suggested that the provi-
sions of paragraph 3 should be drafted so as to make
extradition for drug-related offences mandatory between
Parties which are not bound by an extradition treaty. They
suggested replacing the word “may” by the word “shall”.

121. Regarding paragraph 4, one representative con-
sidered that the conditional clause at the end of the para-
graph was susceptible to broad interpretation and that the
European Convention on Extradition adopted in 1957
might serve as a model for a better formulation.

122. The view was expressed by several representatives
that paragraphs 5, 8 and 9 were too far-reaching and
contradicted the principle that domestic law or existing
treaties were to apply in the case of offences covered
under the convention; there was no reason to include spe-
cial requirements covering extradition for drug trafficking
offences.

123. The opinion was expressed that the whole of para-
graph 5 should be deleted. It was argued in this connection
that the discretion of sovereign States to refuse extradition
should be preserved. On the other hand, it was suggested
that the paragraph be retained with drafting improve-
ments. One delegation noted that the political offence
ground for refusing extradition is not available to Parties
to the Convention on the Prevention and Punishment of
the Crime of Genocide adopted in 1948.

124.  As regards the extradition of nationals envisaged in
subparagraph 5(a), some representatives drew attention to
the requirements of their constitution or domestic legisla-
tion which precluded the extradition of their nationals. In
their view, the subparagraph should be deleted. Some
other representatives suggested that in the event of the
retention of the subparagraph, it should be modified to
indicate that it was not only the constitution, but also the
domestic law which could warrant a refusal of extradition.
One representative expressed the view that extradition
should not be refused on the grounds that the offender was
a national of the requested State.

125. With regard to subparagraph 5(b), several repre-
sentatives suggested that it be reformulated in the sense
that extradition would not be refused on the grounds that
the offence was committed outside the requesting State if
the offence was intended to be committed in that State.

126. The deletion of paragraph 5(c) as drafted was fa-
voured by several representatives. It was argued that none
of the offences enumerated in paragraph 1 of article 2
should in any way be construed as political. A provision
formulated in that sense was suggested for inclusion. On
the other hand, it was stressed that such a provision would
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derogate from fundamental principles of the constitution
or the legal system of some States.

127. A number of representatives noted that para-
graphs 6 and 7 dealt with questions of jurisdiction which
would have to be considered in depth in connection with
article 2 bis. One representative made the point that para-
graphs 6 and 7 should not go beyond the scope of juris-
diction covered in paragraph 1 of article 2 bis. It was
stressed that the principle contained in paragraphs 6 and
7, making prosecution mandatory if extradition was
refused, should be retained in this article or in an appro-
priate place in the draft Convention.

128. As regards paragraph 6 it was suggested that it
might be appropriate to adopt the standard phraseology
used in the Convention for the Suppression of Unlawful
Seizure of Aircraft, adopted at The Hague in 1970, and the
Convention for the Suppression of Unlawful Acts against
the Safety of Civil Aviation, adopted at Montreal in 1971.

129. Some representatives suggested that the principle
aut dedere aut judicare should be reflected in the provi-
sions of paragraph 7 which could be redrafted along the
lines of article 7 of the Convention on the Prevention and
Punishment of Crimes against Internationaily Protected
Persons, including Diplomatic Agents, adopied in 1973,
and article 8 of the International Convention against the
Taking of Hostages, adopted in 1979. One representative
indicated that the principle should however be adjusted to
the exigencies of the draft Convention which covered a
wide range of offences.

130. As regards paragraph 8, some representatives ex-
pressed the view that the draft Convention provided an
opportunity to adopt measures that would relax the proce-
dural and evidential requirements for extradition. The
paragraph should be redrafted so as to eliminate the possi-
bility of a prima facie case requirement. In this connection
it was suggested that the presentation of a valid arrest
warrant or of an executory judgement of the requesting
State should be sufficient to support a request for extradi-
tion. On the other hand, several representatives considered
that the paragraph should be deleted as its provisions
would be difficult to implement, inter alia, in countries
where the establishment of a prima facie case was a para-
mount requirement.

131. Several representatives proposed the deletion of
paragraph 9 as it was felt that it added nothing substantial
to the article and would only create further difficulties for
the Parties having concurrent jurisdiction. It was pointed
out in particular that it did not solve the question as to
who would determine which Party was in a better position
to establish relevant facts; the decision on this matter
should be left to the requested Party. One representative
suggested that, if not deleted, paragraph 9 should be re-
drafted as a mere recommendation.

132.  One representative proposed the deletion of para-
graph 10 since he considered it superfluous.

133. Several representatives proposed that the article
should not only cover persons who are sought for prose-
cution but also absconded convicted offenders.

134. A suggestion was made by some representatives
for the inclusion of a provision concerning the enforce-
ment of foreign sentences with a view to encouraging
States to enter into bilateral or multilateral agreements
enabling the transfer of convicted persons to their own
countries to serve their sentence.

Article 6

135. The Group agreed to amend the title of the article
to read: “Other Forms of Cooperation and Training” so as
to indicate that the scope of cooperation envisaged in
article 6 was distinct from the mutual legal assistance
foreseen in article 5.

136. It was agreed to use a similar safeguard clause as.
had been agreed to in articles 7 and 14, modified to take
into account the diversity of administrative structures and
requirements.

- 137. Several representatives indicated that law enforce-

ment cooperation should be conducted through the national
centralized coordinating agency established pursuant to
article 35 of the 1961 Convention and article 21 of the
1971 Convention. In order to cover both countries where
such centralized agencies had been established, as well as
those where the exchange of information and cooperation
involved several governmental services, it was agreed to
refer in subparagraph 1(a) to “competent national agencies
and services”.

138. The Group considered that the type of information
to be exchanged should not be itemized as any listing was
bound to be incomplete and to become obsolete. It was
therefore agreed that subparagraphs (a)(i)-(iv) of para-
graph 1 should be deleted.

139. Some representatives referred to the importance of
the links between illicit traffic and other organized crimi-

- nal activities and proposed the inclusion of a subparagraph

covering this aspect. Several representatives expressed the
view that the Group should refrain from going beyond its
mandate which was to draft a convention concerning spe-
cifically the suppression of illicit drug trafficking and
could not widen the scope of that convention by the inclu-
sion of the proposed subparagraph. It was however agreed,
as a compromise solution, that the exchange of informa-
tion  between Parties on illicit traffic could relate also to
links with other criminal activities if the Parties concerned
deemed it appropriate. A phrase in that sense was added
at the end of subparagraph I(a). One representative
expressed disappointment at the unsatisfactory compro-
mise which had been reached. He again emphasized that
his country considered the question of links with other
criminal activities to be of central importance to the illicit
traffic in narcotic drugs. The international community was
missing the great opportunity offered by the preparation of
the draft Convention to fight the illicit traffic effectlvely
in a real-life environment.

140. In order to spell out more precisely the kind of
cooperation that was envisaged in subparagraph 1(b) of
the preliminary draft, one representative proposed to divide
the text into two separate subparagraphs covering, on the
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one hand, cooperation between the law enforcement
agencies of several countries at the investigative stage
prior to the initiation of judicial proceedings and, on the
other hand, the transfer of samples of controlled substan-
ces for analytical and investigative purposes. The Group
agreed to the proposed revised formulation.

141. The introductory sentence to paragraph 2 was
amended so as to make it clear that it would be for each
Party individually to devise “specific” training pro-
grammes for its respective law enforcement agencies in-
volved in the suppression of the illicit traffic.

142. Subparagraph 2(a) was amended so that the focus
of the training programmes would be not only on the
detection of the illicit traffic but also on its suppression.

143. It was agreed to replace the terms “laundering” and
“proceeds”, which appeared in subparagraphs (d) and (e),
by the terms “concealment” and “property” in brackets,
pending a fully accepted definition of these terms or their
eventual replacement by other concepts.

144. The Group agreed that the provision of subpara-
graph 2(d) of article 13, which was not retained in the
agreed formulation of that article, should be inserted as a
new subparagraph 2(g), to read as follows: “(g) Control
techniques in free trade zones and free ports”. The Group
also agreed to transfer to paragraph 2 an item originally
found in paragraph 3, in a revised form to read as follows:
“Modern law enforcement techniques”.

145. It was suggested that the training programmes
referred to in paragraph 3 should encompass the same
topics as those mentioned in paragraph 2 and that the
reference to the use of conferences and seminars to stimu-
late oooperation as envisaged in paragraph 7 should be in-
corporated in paragraph 3. Paragraph 3 was reformulated
accordingly.

146. The Group considered the text of paragraph 4 as
redrafted by the Commission on Narcotic Drugs. It was
agreed to replace the words “respective law enforcement
agencies” by “competent national agencies and services”,
in conformity with paragraph 1.

147. To emphasize that the posting of liaison officers
would not be mandatory, it was decided to indicate that
States would consider this form of cooperation only where
appropriate. It was also agreed to indicate that the appoint-
ment of drug liaison officers would be made on the basis
of agreements or arrangements, as the Parties deemed
appropriate.

148. The Group agreed to a proposal to add the words
“and able to do so” at the end of paragraph 5.

149. The Group agreed to delete paragraph 6 as it was
not considered necessary to have this type of pr0v1s1on in
an international instrument.

150. One representative proposed the-insertion of an
additional paragraph to stress that operations by the law
enforcement personnel of one Party in the territory of

another Party should not be conducted without the explicit
consent of the Party on whose territory such operations
take place.

151. While the concept expressed was shared by several
representatives, the proposed formulation raised some
objections. The Group accordingly invited interested
experts to work out, through informal consultations, a
generally acceptable text.

152. Following its reformulation, the proposed text
received the general support of the Group which also en-
dorsed the decision for its insertion in the article as a new
subparagraph 1(c). '

153. One representative indicated that the proposed sub-
paragraph would not be acceptable unless a safeguard
clause was introduced stipulating that the operations
would be undertaken only 1f they were not contrary to
national law.

154. The Group approved the text as amended to take
this concern into account. One representative expressed
reservations regarding the content of subparagraph 1(c) as
a whole. Another representative expressed reservations as
to the content of subparagraph 1(c), on the grounds that
the joint teams and the conduct of their operations should
be based solely on the arrangements concluded between
the Parties concerned.

Article 7

155. The Group supported the inclusion in the draft
Convention of provisions on the law enforcement tech-
nique of controlled delivery which was considered a major
tool for combating drug trafficking at the international
level, It was the general view that the article should pro-
vide a framework for action, limiting itself to the objec-
tives of the technique. Bearing in mind that the technique
of controlled delivery was essentially a covert police ope-
ration which, to be effective, had to be carried out with the
utmost discretion, the operational details should be left to
the competent national agencies.

156. Several representatives drew attention to the con-
stitutional, legal and administrative difficulties which cer-
tain countries would face in adopting or applying what
was for them a novel technique of law enforcement,
which, for the time being, is not legal in some States. It
was proposed that article 7 should accordingly be amend-
ed so as not to make its provisions mandatory.

157. The Group agreed to use the same safeguard clause
as in article 14 as it was considered to be better suited to
meet the concerns for State sovereignty than the clause in
the initial draft. It also decided to amend the wording of
paragraph 1 to indicate that the objective was to establish
guidelines for the use of the technique of controlled deli-
very “at the international level”.

158. Considering the implications which the implemen-
tation of this technique may have on the sovereignty of a
country through whose territory passage takes place, seve-
ral representatives insisted that controlled delivery should
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be undertaken on the basis of prior agreements between
the Parties concerned. Some representatives pointed out
that the carrying out of an operation may require a prompt
initial decision; it may therefore be necessary to resort to
more expeditious informal arrangements between Parties.
The Group agreed to include both possibilities of agree-
ments and arrangements and decided that all such agree-
ments or arrangements were to be “mutually consented to”
in order to emphasize that the consent of Parties was a
prerequisite to the initiation of controlled delivery.

159.  So as to specify in a more concise form the goals
sought in the utilization of the technique of controlled
delivery, the Group agreed that the last phrase of para-
graph 1 should be reworded as follows: “with a view to
identifying persons involved in illicit traffic and to taking
legal action against them”.

160. It was agreed to delete paragraph 2 of the initial
draft as it was considered that its provisions were covered
in the amended paragraph 1.

161. In order to take into account the financial burden
connected with controlled delivery operations, including,
in particular, for transit countries, it was agreed to men-
tion in paragraph 3 of the initial draft, renumbered para-
graph 2, that decisions to use controlled delivery could be
subject to financial arrangements between Parties, when-
ever they considered it necessary.

162. The Group agreed to delete paragraph 4 as it went
into too much detail regarding the modalities of a con-
trolled delivery operation. These could be covered as
appropriate for specific cases in the agreements and
arrangements mentioned in paragraph 1.

163. The provisions of paragraph 5 were considered to
be complicated, rather confusing, too specific, and unad-
visably binding. The clause concerning suspension of
prosecution could give rise to difficulties because concur-
rent jurisdictions are involved and because of the principle
of mandatory prosecution. One representative expressed
the view of his Government that controlled delivery
should not prejudice the right of the country of origin or
of any transit State to prosecute. In the end, it was felt,
however, that some reference to the problem of jurisdic-
tion would be appropriate in the article with the under-
standing that it would be dealt with by the Parties in the
agreements or arrangements worked out between them. It
was therefore agreed to include this consideration at the
end of new paragraph 2.

Article 8
" First session

164. Several representatives expressed support for the
inclusion of measures concerning the monitoring or con-
trol of specific chemicals used in the illicit processing or
manufacture of narcotic drugs or psychotropic substances.
The monitoring of shipments of precursor substances pro-
duced in industrialized countries was said to be of particu-
lar importance for certain developing countries to assist
them in their fight against the illicit manufacture of nar-
cotic drugs or psychotropic substances. One representative

drew attention to the two main constituent elements of
manufacture, namely drugs and essential chemicals; he
stated that in view of the stringent controls on drugs pro-
vided for under the 1961 Convention it was necessary
and only fair that equally stringent controls should be
established, when possible, on essential chemicals.

165. It was stressed, however, that control measures
such as those envisaged in article 8 should take into ac-
count the fact that many precursors and essential chemi-
cals had legitimate uses in the manufacture of a wide
range of products and that their lawful trade should not be
hindered.

166. It was also pointed out that the acceptance of a
particular control system would depend on what substan-
ces would be submitted to such a control. It was therefore
essential to establish criteria to identify the substances to
which the provisions of the article would apply. In that
connection it was suggested that if the control measures
were to be effective, the number of substances to be
covered should be limited to those precursors and basic
chemicals used mainly in the illicit manufacture of narco-
tic drugs and psychotropic substances.

167. One representative drew attention to the alternative
text for the whole article proposed by his Government in
paragraph 678 of the working document.

168. It was decided that the discussion of the article as
a whole would continue through consultations among in-
terested experts with a view to arriving at a revised draft
that would be acceptable for all.

169. The consultations were conducted among repre-
sentatives who supported the drafting of an article on the
subject, with the participation as well of representatives
who were not in favour of including such an article. The
results of those consultations were submitted to the Group
in the form of a draft text reflecting the common under-
standings.

170. Commenting on the draft, several representatives
expressed the view that it constituted a valid starting point
for the further consideration of the article.

171. Commenting more specifically on the draft, one
representative noted some contradiction between the pro-
posed definitions and certain substances appearing in List
A and List B. He also stressed the need to re-examine
more closely the relation which should be established
between this article and the relevant provisions of the
existing drug control conventions.

172. The Group agreed on a number of proposed textual
changes. There was also general agreement that further
consideration of the revised draft article should take place
at the second scheduled meeting of the Group and that in
view of the highly technical nature and complexity of the
provisions, it would be advisable to arrange for chemical
and pharmaceutical experts, from the various delegations,
to meet in the first days of the meeting in order to review
the present draft and report to the Group. There was con-
sensus to adopt such a procedure.
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Second session

173. The Group resumed its consideration of article 8 at
its second session on the basis of the reformulated draft
arrived at during its first session.

174. Several representatives reiterated their support for
the inclusion of a set of appropriate measures for the
monitoring or control of precursors and chemicals used in
the illicit processing or manufacture of narcotic drugs or
psychotropic substances, to the extent that such precursors
and chemicals were not covered by the existing drug con-
trol treaties. Divergent opinions were expressed regarding
whether such provisions should be of a voluntary or man-
datory nature. It was argued in this connection that con-
sideration should be given to the specific situation of each
State concerning the production and trade of such sub-
stances.

175. Some representatives expressed the view that some
of the measures of control envisaged in paragraph 8, and
all of those in paragraph 9, would impose an exces-
sive bureaucratic burden on exporting countries with no
guarantee of achieving effective results. Such provisions
should accordingly be deleted. Other representatives
voiced preference for provisions along the lines of the
monitoring systems existing in their own countries, based
on cooperation between law enforcement and industry;
such systems, which were of an informal nature, focused
on tracking suspicious consignments and preventing their
diversion to the illicit traffic. In their opinion, Govern-
ments should be allowed maximum flexibility in adopting
adequate measures to meet the prevailing circumstances in
their respective countries. One representative reserved the
right to make further comments on paragraphs 8 and 9 at
the Commission on Narcotic Drugs.

176. Some representatives indicated that in view of the
stringent controls which countries producing narcotic raw
materials were bound to exercise under the 1961 Conven-
tion and which imposed on them a considerable adminis-
trative burden, it was only fair that equally strict controls
should be established, whenever possible, on the precur-
sors and chemicals originating from industrialized coun-
tries which were utilized in the illicit manufacture of
narcotic drugs. Some representatives pointed out that such
provisions would assist importing countries, particularly
those with extensive frontiers, in fighting effectively the
illicit manufacture of narcotic drugs and psychotropic
substances within their borders.

177. There was general agreement that the control mea-

sures envisaged in the article should not be more stringent
than those applying to the substances scheduled in the
existing drug control treaties.

178. Several representatives pointed out that the nature
and scope of the control measures which could be accep-
ted for inclusion in article 8 depended on what substances
would eventually be placed in List A or List B. As regards
the definitions proposed in the draft for “immediate pre-
cursors” in List A and “essential chemicals” in List B,
it was felt that in the absence of acceptable scientific

definitions of those terms they might give rise to diver-
gent interpretations in the legal context of the Convention.
The qualification of substances as “immediate precursors”
or “essential chemicals” would result implicitly from their
inclusion in one or the other lists and this approach could
be reflected in definitions of those terms, or of other ap-
propriate terms, in article 1. It was therefore considered
indispensable to establish a more systematic process with
guiding criteria for the identification of substances to be
placed under control and for their inclusion in the respec-
tive lists. In accordance with the suggestions made in the
course of the discussion, the Division of Narcotic Drugs,
in consultation with the interested experts, presented to the
Group for its consideration a compromise draft of the
revised lists of substances and the comprehensive process
for placing the substances therein.

179. The Group endorsed the recommendation arrived
at during the informal consultations to delete the defini-
tions proposed in the earlier draft and to adopt a more
legal approach, in line with the corresponding provisions
of the international drug control treaties, by simply re-
ferring in the text of the article to substances in List A or
in List B. The Group approved paragraphs 1-3 as amended
in that sense and agreed to the inclusion, in a new para-
graph 4, of a set of guiding criteria for the identifica-
tion of substances that might be made subject to the inter-
national monitoring system and placed in the respective
lists.

180. The Group also agreed to include in its draft, ten-
tatively, certain substances in List A and List B.

181. Two representatives proposed that poppy straw
should be inserted in one of the Lists. Pointing out that the
reports of the International Narcotics Control Board for
1985 and 1986 had confirmed that poppy straw is suscep-
tible to abuse and trafficking and had suggested increased
control measures on this product, one representative stated
that the non-inclusion of poppy straw under the same re-
gime of control as the substances in Lists A and B cannot
but erode the effectiveness of the proposed new conven-
tion. Several other representatives objected to this propo-
sal for the reason that, if there were a need to regulate
poppy straw, it would be more appropriate to do so under
the 1961 Convention, and the appropriate approach would
be to seek to amend that Convention.

182. Several representatives drew attention to the fact
that while the terminology of the existing drug control
treaties should be foliowed whenever relevant in order to
ensure the necessary coordination among related instru-
ments, new terms had to be used to meet the particular
needs of the draft Convention in preparation; it was essen-
tial that they be properly defined to avoid conflicting
interpretations. In order to be more specific and avoid
confusion, the Group agreed that the term “controlled sub-
stances”, wherever it appeared in the text, would be re-
placed by the words “narcotic drugs and psychotropic
substances” and that, in the absence of a more adequate
and generally accepted designation for the “immediate
precursors and essential chemicals” covered under article
8, it would be preferable at this stage to substitute the
generic term “substances in List A and List B”.
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183. The Group agreed to insert the word “processing”
before the word “manufacture” throughout the text of
article 8 to highlight the fact that, in some cases, process-
ing refers to the preparatory stages in the illicit manufac-
ture of narcotic drugs and psychotropic substances.

184. It was agreed that paragraph 4 of the reformulated
draft (new paragraph 5) should be amended to indicate, in
line with the language used in the 1971 Convention, that
the assessment of the Board “shall be determinative as to
scientific matters”. The Group decided to delete the last
part of paragraph 4 as its provisions were made redundant
by the Group’s earlier decision to include criteria for the
identification of substances to be brought under control.
The Group also agreed to maintain unchanged para-
graphs 5-7 as they appeared in the reformulated draft (new
paragraphs 6-8).

185. Regarding paragraph 8 (new paragraph 9), a pro-
posal was made to combine the provisions of subpara-
graphs (a) and (b) in a single subparagraph in order to
eliminate the apparent contradiction between the man-
datory character of subparagraph (a) and the voluntary
forumulation of subparagraph (). The furnishing of infor-
mation by manufacturers and traders was generally con-
sidered a key element in the cooperation to be developed
in the framework of the monitoring system that Parties
would have to establish and maintain. The merger of the
two subparagraphs therefore appeared desirable and was
approved by the Group.

186. As regards the question whether it would be appro-
priate to say that the established monitoring system “may”
or “should” be conducted in close cooperation with indus-
try, one representative expressed the view that in this
instance the word “may” was more appropriate as it
would enable the implementation of mandatory systems
where cooperation was not efficient. It was argued by
several other representatives that the obligation to imple-
ment the system through cooperation should be clearly
indicated by the term “shall”. It was finally agreed that the
measure should be made mandatory if it was to prove
really effective and the word “shall” was correspondingly
substituted.

187. It was proposed that subparagraph 8(c) (new sub-
paragraph 9(b)) be amended to provide not only for the
seizure but also for the forfeiture of substances used in or
intended for the commission of any of the offences re-
ferred to in article 2. Several representatives opposed the
inclusion of forfeiture in this particular provision on the
grounds that decisions to confiscate property or transfer
ownership would not necessarily be within the sphere of
competence of the administrative services responsible for
implementing the monitoring system envisaged in article 8.
It was felt that the matter of forfeiture did not belong in
article 8 and should be considered in the context of the
relevant legal provisions of articles 2 and 3.

188. Commenting on subparagraph 8(d) (new subpara-
graph 9(c)), some representatives considered it desirable
to introduce a time element in that provision as it was vital
that the authorities be notified as promptly as possible of
suspicious transactions. One representative expressed the

opinion that the required notification of authorities should
be based on a more precise consideration than the mere
suspicion that the substances were destined for illicit
manufacture of narcotic drugs or psychotropic substances
and he suggested that “a well-founded presumption”
should exist. It was further proposed to refer to competent
national agencies and services rather than to appropriate
authorities in keeping with what had been done in arti-
cle 6. The Group agreed to revise the formulation of sub-
paragraph 8(d) taking into account some of the above
comments.

189. During the consideration of subparagraph 8(e) (new
subparagraph 9(d)), it was proposed by several representa-
tives that the commercial documents referred to in that
subparagraph should also include information regarding
the form of payment. Such information, in their view, was
a key element in tracing illicit transactions. Some other
representatives held the view that the inclusion of such
information would not serve any useful purpose and that
the monitoring system established under subparagraph (a)
should in itself ensure an adequate overview of the finan-
cial operations involved. As a compromise solution, it was
suggested that such a requirement might be introduced
under the clause relating to suspicious transactions in sub-
paragraph 8(d). The Group agreed to a revised formulation
of subparagraph 8(d) incorporating this suggestion.

190. One representative, who had made a reservation as
regards the propriety and tenor of article 11 bis (see para-
graph 227 below), made a similar reservation with respect
to subparagraph 8(e).

191. Several representatives expressed diverging views
regarding the requirement in subparagraph 8(e) that com-
mercial documents such as invoices, cargo manifests etc.
should include the name of the consignee. It was pointed
out by one representative that this requirement was im-
practical as in many cases the ultimate consignee was not
known to the importer or wholesaler. It was suggested that
the name of the consignee could be included in commer-
cial documents where the information was known. The
Group agreed provisionally to qualify the requirement by
inserting in square brackets that the name and address of
the consignee should be indicated “when available”. Two
representatives placed on record that they would have a
reservation to the mention of the consignee in this sub-
paragraph in the absence of the qualifying insertion.

192. It was pointed out that compliance with the re-
quirement in subparagraph 8(e), that the names of sub-
stances as stated in List A and List B be included on
commercial documents, would be extremely difficult as
many of the substances being imported or exported were
known under different names. It was however recognized
that a uniform nomenclature was highly desirable if the
provisions of article 8 were to be implemented effectively.
It was therefore suggested that the Division of Narcotic
Drugs could convene an expert group to standardize the
names of the substances which may be placed under
the monitoring system of the draft Convention. Pending
the adoption of such a nomenclature, it was agreed to
retain in square brackets the reference to List A and
List B.
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193. In subparagraph 8(f) (new subparagraph 9(e)) it
was suggested that a formulation along the lines of arti-
cle 11, paragraph 7, of the 1971 Convention would be
more appropriate and the Group agreed to amend the draft
accordingly.

194. Commenting on paragraph 9 of the reformulated
text (new paragraph 10) several representatives expressed
the view that the provisions as drafted were too rigid
and detailed. They should not apply to all transactions
concerning the substances in List A but only to suspicious
consighments. Furthermore the envisaged monitoring
system might not keep pace with technological develop-
ments and would create considerable workload for
Government and industry as more substances would be
brought under control. The paragraph should accordingly
be deleted. On the other hand, several other representa-
tives considered the provisions of the paragraph to be cru-
cial for the implementation of the convention and argued
for its retention. Some other representatives expressed the
view that while the exchange of information could serve
a useful purpose, the provisions should entail only mini-
mum requirements leaving the detailed modalities to be
decided by the Parties. The Group agreed to a compromise
solution which took into account the various concerns
expressed by the experts. Three representatives placed on
record their reservations concerning the mandatory nature
of the provisions.

195. Inits consideration of paragraph 10 of the reformu-
lated text (new paragraph 11) the Group confirmed its
earlier tentative decision that the reports should be fur-
nished to the Board on an annual basis. Regarding the
reporting of other substances not included in List A or
List B as provided for in subparagraph (b), some represen-
tatives held the view that this requirement was questio-
nable as it dealt with substances that might not be of
concern to all Parties, while it might adversely affect the
responsibility of Parties to notify in due time, in accor-
dance with their obligation under paragraph 2, the sub-
stances which may warrant inclusion in the lists. Some
other representatives were of the view that such reporting
would enable the Board to gather data on different sub-
stances of abuse in different countries and assist the Board
in making its assessment as to their possible inclusion in
List A or List B. To take into account these divergent
positions, a suggestion was made that such reporting
should concern substances which, in addition to being
used in the illicit processing or manufacture of narcotic
drugs and psychotropic substances, were deemed suffi-
ciently significant by Parties to be brought to the attention
of the Board. The Group agreed to this formulation and
adopted paragraph 10 amended accordingly. It also adop-
ted paragraph 11 as it appeared in the reformulated text
(new paragraph 12).

196. Commenting on paragraph 12 of the reformulated
text (new paragraph 13), the view was expressed that its
provisions should not be limited to preparations intended
for therapeutic uses as there were other preparations which
also had legitimate industrial uses. One representative
proposed that the paragraph should be worded so as to
take into account such legitimate uses provided that the
preparations in question were compounded in such a way

that they could not be easily used or recovered by readily
applicable means in sufficient quantity to permit signifi-
cant illicit processing or manufacture of a narcotic drug or
a psychotropic substance. The Group agreed to such a
formulation,

Article 9

197. The Group agreed to amend paragraph 1 to make
it clear that the provisions of the article were aimed only
at the trade of materials and equipment intended for the
“illicit” manufacture of narcotic drugs and psychotropic
substances.

198. Many representatives held the view that the control
measures contemplated in paragraphs 2 and 3 of the origi-
nal draft would be difficult to implement and could have
undesirable negative effects on the legitimate international
trade of materials and equipment used by the pharmaceu-
tical industry. The Group considered an alternative pro-
posal to replace paragraphs 2 and 3 by a single paragraph
providing for the exchange of information concerning the
specific shipment of materials and equipment suspected of
being intended for use in illicit manufacture of narcotic
drugs and psychotropic substances. It was decided that
such a provision would not serve a useful purpose in arti-
cle 9, inasmuch as its objective was covered by the provi-
sions of article 6 dealing with the exchange of information
in the context of cooperation between law enforcement
agencies.

Article 10

199. Commenting on the text of the article in the preli-

minary draft, some representatives expressed the view that
the need for such an article in the new draft Convention
was questionable since some of the proposed measures for
the eradication of narcotic plants cultivated illicitly were
already included in article 22 of the 1961 Convention. It
was suggested that the relationship between the proposed
article and article 22 et seq. of the 1961 Convention
should be clarified and that appropriate reference to the
relevant provisions of that Convention should be made in
article 10. Several speakers considered that the article in
its present form did not add any substance to the corres-
ponding provisions of the 1961 Convention, while another
representative pointed out that it was, in fact, the only text
dealing specifically with modalities for the suppression of
the illicit cultivation of narcotic plants.

200. A proposal was made by one representative that
the provisions of paragraphs 1 and 2 should be amended
to read as follows:

“l. The Parties shall take appropriate steps to pre-
vent the illicit cultivation of the poppy plants, coca
bushes and cannabis plants that are being illegally
grown in their territories, and shall introduce effective
measures for their elimination. The measures adopted
must be compatible with fundamental human rights,
respect for the traditions of national and regional
‘groups, and the protection of the environment.

“2. The Parties shall collaborate with a view to
adding to the effectiveness of the eradication measures
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through crop substitution and integrated rural develop-
‘ment techniques and through preferential tariffs for the
substitute products, taking into account the various
types of these products and the resources available to
them, as well as the socio-economic circumstances
existing in the illicit growing zones. Parties with com-
mon borders shall endeavour to cooperate in eradica-
tion programmes within the zones situated along these
“borders.”

201. The amendment received the full support of several
representatives. Some others objected to it on the grounds,
in particular, that while respect for human rights was an
unquestionable requirement, traditions may often be sub-
ject to change; moreover, the reference to preferential
tariffs, which touched upon issues of international trade,
fell outside the scope of the draft Convention and beyond
the competence of the Group.

202. Several representatives expressed the view that
provisions of the article dealing with eradication, which
concerned only the supply side, should be balanced by the
inclusion of provisions dealing with demand reduction. In
their opinion the elimination of illicit demand was a major
factor in dealing with the illicit traffic.

203. A proposal in that sense was made by one repre-
sentative and supported by many others. It consisted in
two additional paragraphs as follows:

“3. States with high rates of illicit demand shall
adopt appropriate measures to prevent illicit consump-
tion, and shall endeavour to achieve, as soon as pos-
sible, genuine reductions in their internal consumption
of drugs through vigorous programmes of education,
prevention and rehabilitation.

“4. To this end, these States shall allocate the
economic, technical, scientific and human resources
necessary to achieve genuine progress towards the
elimination of the problem of the illicit consumption of
narcotic drugs and psychotropic substances.”

204. While recognizing the importance of demand re-
duction, some other representatives were of the view that
the convention, which had a penal law perspective, should
deal exclusively with such matters; it should not attempt
to cover other aspects of the drug problem such as preven-
tion, treatment and rehabilitation or illicit consumption.
Other representatives expressed the view that the scope of
the convention was broad and that it did not mostly con-
cern penal law.

205. With a view to reconciling the divergent positions
held regarding the substantive content of this article, the
Group decided that the discussion would continue infor-
mally among interested experts.

206.  As a result of these informal consultations, a com-
promise draft of article 10 was submitted to the Group for
its consideration. The Group adopted the said draft by
consensus.

207. One representative expressed his reservation con-
cerning that part of the title of the article relating to the
elimination of illicit demand and about paragraph 3. He

thought that a balance in the draft was necessary between
the concepts of illicit demand and the links between illicit
traffic and other criminal activities, because both concepts
would have a direct impact on future international coope-
ration against illicit trafficking.

208. Another representative proposed that the words
“traditional domestic” in paragraph 1 be replaced by the
word “licit”. However, as that paragraph had been adopted
by the Group at an earlier stage of its discussions, it was
considered more appropriate that this proposal be reflected
in the report so that it might be considered at a later stage
of the preparation of the draft Convention.

Article 11

209. The Group agreed that the draft Convention should
contain provisions to ensure that the means of transport
operated by commercial carriers were not used in the illi-
cit traffic. Some representatives proposed that article 11
should be expanded to encompass private as well as com-
mercial carriers in view of the importance of drug seizures
linked with the international movement of privately
owned and operated means of transport. In the view of one
representative, it was not clear whether the scope of the
article covered only ships and aircraft or included all
means of transport.

210. The Group agreed to limit paragraph 1 to a state-
ment of the general obligation for Parties to take appro-
priate measures to ensure that means of transport operated
by commercial carriers are not used in the illicit traffic.
One representative expressed the view that the inclusion
of a provision requiring Parties to increase security at
international ports was not appropriate in the context of
the convention. ‘

211. On the basis of the experience gained in his coun-
try, that effective control in the area covered by article 11
could be best achieved with the cooperation and consent
of commercial carriers, rather than by legislative mea-
sures, one representative proposed that the convention
should positively encourage Parties to enter into special
arrangements with commercial carriers and reformulated
paragraph 5 to this effect. Some other representatives
expressed the view that such a provision might not be
applicable within all domestic legal systems. As a com-
promise the Group agreed to insert in paragraph 1 a revised
formulation of the proposal indicating that such special
arrangements could be one of the measures available to
Parties in fulfilling their obligations under this article.

212. The Group decided not to specify that searches
should be “thorough” as this was implicit.

213. Several representatives indicated that it was not
clear whether the searches in question were within the
ambit of criminal proceedings or of control measures fall-
ing within the competence of customs authorities.

214. The level of suspicion on the basis of which
searches were to be undertaken was subject to different
interpretations. Several representatives were of the view
that searches should be effected only when there was
suspicion of a serious nature. It was also pointed out by
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some speakers that customs authorities undertook searches
as part of their mandate, which did not require suspicion
to justify such searches, and that this factor should be
taken into account.

215. Divergent views were expressed regarding the
modalities and severity of sanctions which faulty commer-
cial carriers would face. In view of the difficulty of estab-
lishing an internationally acceptable criterion regarding
the precautions which commercial carriers had to take, it
was pointed out that the responsibility and liability of
carriers should be involved only if negligence on their part
could be established, or when they had been accessories to
drug trafficking. In the opinion of several representatives,
the convention should leave it to the respective Parties to
determine within their own national penal law, whether
and when sanctions should be applied and whether these
sanctions would be of an administrative or criminal nature.

216. With a view to reconciling the divergent positions
held regarding the substantive content of paragraphs 2, 3
and 4, the Group decided that the discussion would con-
tinue informally among interested experts. Following
consultations, a compromise draft was submitted to the
Group for its consideration.

217. By using the formula “each Party”, the new text
now indicates that the measures envisaged in paragraphs 2,
3 and 4 were to be taken individually by Parties within
their own jurisdiction.

218. An amended part of the introductory sentence of
paragraph 2 and paragraph 3 of the initial draft were
combined into paragraph 2 of the compromise draft. The
measures provided in paragraph 2 were grouped into
category (a) conceming more specifically those carriers
having their principal place of business within the territory
of the Party and category (b) dealing with any carrier
operating within the territory of the Party. It was, how-
ever, the understanding that Parties could apply, in appro-
priate cases, all the measures envisaged under subpara-
graphs 2(a) and 2(b) to all carriers.

219. As interpreted by one representative, the wording
of the introductory sentence indicated that the measures
spelled out in subparagraphs 2(a) and 2(b) were illustra-
tive of those measures that States “may include” in their
national legislation to ensure that means of transport ope-
rated by commercial carriers are not used in the. illicit
traffic. '

220. The modality of cooperation between States and
carriers included in subparagraph 3(5) of the original draft
was dealt with separately in the new paragraph 3. In that
paragraph, reference is made to “point of entry andexit
and customs control areas” so as to cover the diverse
factual situations prevailing in different countries.

221. The Group approved by consensus paragraphs 2
and 3 as redrafted.

222. The provision concerning sanctions that might be
imposed on carriers, which appeared in the second sen-
tence of the initial paragraph 2, was reformulated in a

separate paragraph 4. It was understood that should sanc-
tions be considered appropriate these should be of an
administrative rather than of a criminal nature. Several
representatives were of the view that, as reformulated,
paragraph 4 added nothing to the rights already enjoyed
by States under general international law and the Group
consequently agreed to delete it. Two representatives
expressed reservations about the deletion and stated that
they would revert to the matter at the second meeting in
October.

Article 11 bis
First session

223. One representative proposed for consideration at a
later stage, as an additional article, the proposal of his
Government in paragraph 811 of the working document,
which could not be accommodated in the framework of
article 11, to the effect of ensuring the correct labelling of
consignments of narcotic drugs and psychotropic sub-
stances, the accurate use of the listed International Non-
Proprietary Names, and the proper utilization of accom-
panying papers, customs documents and manifests.

Second session

224. The Group considered the new paragraph 11 bis as
proposed at its first session.

225. In support of the inclusion of such a provision,
reference was made to recommendation 8 of the Inter-
regional HONLEA calling for measures to ensure that
consignments of narcotic drugs and psychotropic sub-
stances be correctly described on all accompanying papers,
customs documents and manifests.

226. Some representatives held the view that the inclu-
sion of such an article would not serve any useful purpose.
On the contrary, the proposed requirement that consign-
ments should be properly labelled might induce criminal
diversion. Moreover, the reference to substances in List A
or List B was inappropriate in view of the provisions of
article 8.

227. Following informal consultations, a revised draft
was placed before the Group requiring that exports of
narcotic drugs and psychotropic substances be properly
documented and that the consignments being exported
were not mislabelled. The Group agreed on the proposed
reformulation. Several delegations requested the deletion
of the square brackets at the end of paragraph 1, so that
the consignee would be mentioned only in so far as he is
known. Three representatives explained the difficulties
they had in accepting the new article because of some of
its legal and practical implications. In their opinion, it
would require reconsideration at a later stage in the light
of further appropriate consultations. They consequently
placed on record their reservation as regards the propriety
and tenor of the new article approved by the Group. .

Article 12

228. Several representatives expressed support for the
general tenor of the draft article. However, it was noted by
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some representatives that a number of its provisions might
give rise to problems from the point of view of criminal
law or the international law of the sea. One representative
emphasized that any action against ships by States other
than the flag State in cases where the evidence of illicit
traffic was not clear and manifest could lead to abuses and
might undermine legal principles which were important. A
treaty provision waiving the flag State’s consent could
lead to traffickers merely having their vessels registered
under a flag of convenience, and consequently such trea-
ties would probably not serve the purposes intended.

229. The Group approved, without amendment, the text
of paragraph 1 which sets out the general obligation for
States to cooperate to the fullest extent possible to sup-
press the illicit traffic.

230. In connection with paragraph 2, it was suggested
that it would be desirable to extend its provisions to cover
unregistered ships which are required to be registered, as
well as registered ships. It was also suggested that rather
than speaking of “registered under its laws” it would be
preferable to use in that paragraph, and throughout the
article, the expression “flying its flag” which was the
common term of the article.

231. The Group approved for paragraph 2 a revised for-
mulation, taking into account the above suggestions.

232. The reference in the draft to the United Nations
Convention on the Law of the Sea was not considered
appropriate by some delegations as that Convention, after
its entry into force, might not be binding on all Parties to
the present instrument. Divergent views were expressed
regarding the use of the expression “high seas” in para-
graph 3. Some representatives were in favour of retaining
that term while others objected to it and deemed it pre-
ferable to rely on the concept of territorial sea or waters.
In lieu of the term “high seas” the Group agreed to refer
instead to the area “beyond the external limits of the terri-
torial sea”, without prejudice to any rights enjoyed by the
coastal State seaward of those limits. Some representatives
recalled the existence of a contiguous zone in which States
had exclusive rights in respect of matters relating to cus-
toms, taxation, health and immigration. The Group agreed
that the reservation concerning the rights of the coastal
State in the new text included that zone. Some representa-
tives expressed reservations with regard to this formula-
tion, in view of the fact that, as signatories of the United
Nations Convention on the Law of the Sea, they would
construe and implement the provisions of this article in a
way compatible with their obligations under that instru-
ment,

233. The Group approved the proposal made by several
representatives that with regard to vessels flying the flag
of another Party, the prior consent of the flag State must
be given before a vessel may be boarded, searched and
seized. In the case of seizure, it was emphasized that this
action should be contemplated only if evidence of the
vessel being engaged in illicit traffic was discovered.
Paragraph 3 was amended to reflect these requirements. In
view of the inclusion of the requirement for prior permis-
sion, the reference to vessels flying the flag of the boarding

State was considered superfluous, as a flag State had juris-
diction over its vessels in the situation envisaged in that
paragraph. Similarly, reference to vessels not displaying a
flag or markings of registry was unnecessary as the ques-
tion of prior permission did not arise in such cases. Sub-
paragraphs (a) and (c) were consequently deleted.

234. 1t was pointed out that the authority to be designa-
ted by each Party, in accordance with paragraph 4, would
not necessarily be competent to act upon requests from
another Party, but only to respond to them in an expedi-
tious manner. The wording was amended accordingly. The
Group also approved a proposal to amend the second and
third sentences of paragraph 4 so as to indicate more
precisely at what time the flag State should designate an
authority to receive and. respond to requests from other
Parties for the purposes of paragraph 3, as well as the time
limit for the notification of the designation to all other
Parties.

235. The Group agreed to amend paragraph 5 so as to
cover existing as well as future treaties, whether they be
multilateral or bilateral. In conformity with the corres-
ponding deletion made in paragraph 3, the Group agreed
to delete subparagraph (a) referring to judicial require-
ments where the vessel in custody was flying the flag of
the boarding State.

236. The Group approved a proposal to delete para-
graph 6 as the provision which conferred to one Party
alone the right to call in question an agreement or arrange-
ment was not in keeping with international practice.

237. In order to emphasize and safeguard the overall
interest of the flag State in any action undertaken pursuant
to the provisions of the article, the Group agreed to add
a new paragraph 6 to the effect that the flag State con-
cerned should be informed of the results of such action.

238. Several representatives supported a proposal to
include an indemnity clause similar to that in article 110,
paragraph 3, of the United Nations Convention on the Law
of the Sea, relating to piracy, to cover the loss or damage
which may be sustained by vessels subjected to searches
which prove unwarranted. Many representatives objected
to the proposed inclusion, pointing out that the situation in
article 12, where prior permission from the flag State was
required, was different from that in article 110 and that
such a provision would inhibit action by States in the fight
against the illicit traffic. The proposal was not agreed
upon. One delegation expressed the opinion that the draft
Convention should contain a liability clause which would,
among other provisions, clearly stipulate the obligations of
the requesting and requested Parties.

Article 13

239. During its consideration of article 13, which the
Commission on Narcotic Drugs at its thirty-second session
had agreed to retain as formulated in the preliminary text,
one representative referred to the proposal of his Govern-
ment for a more comprehensive draft as reproduced in
paragraph 867 of document DND/DCIT/WP.1. There was
general agreement that those proposed provisions were too
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detailed and would be difficult to implement because of
their complexity. It was decided that the initial version
of article 13 should remain the basic text for discussion in
the Expert Group.

240. It was agreed that in order to ensure the effective-
ness of the measures envisaged to suppress the illicit traffic
in free trade zones and free ports, which were particularly
vulnerable to the illicit traffic, paragraph 1 should be
amended to indicate that such measures should be “no less
stringent” than those applied in other parts of the national
territory.

241. The Group agreed that the wording in subpara-
graph 2(a) should be amended to take into account the fact
that it was within the normal competence of States to
empower their appropriate authorities to perform search
operations. It was also agreed not to limit the provisions
to “incoming and outgoing vessels” but to cover “cargoes”
as well.

242. The Group agreed to extend the provisions of the
article to include the “search of crew members and pas-
sengers and their baggage” in free trade zones and free
ports. It was pointed out that systematic or indiscrimi-
nate search operations would raise practical difficulties
and might have legal implications as regards respect for
the rights of individuals. It was therefore agreed that the
provision of subparagraph 2(b) should refer to the search
of crew members and passengers only “when appro-
priate”.

Article 14

243. One representative reiterated the proposal of his
Government to qualify the provisions of this article, as
well as all the other articles of the draft Convention, by
the clause “within the basic principles of the existing
national legal system”. Several representatives expressed
support for this formulation as far as article 14 was con-
cerned. It was, however, the general view that such a
formulation might not prove valid for all the provisions of
the draft Convention.

244. It was also agreed to limit the scope of the safe-
guard clause to basic principles of national legal systems,
and not to extend it.to norms, so as to allow the possibility
for Parties to adopt or amend their legislation to imple-
ment the provisions of the new draft Convention inasmuch
as it did not interfere with the basic principles of their
respective legal systems.

245. The Group agreed on a revised safeguard clause
for the article reading as follows: “consistent with the
basic principles of their respective national legal systems”.

246. It was suggested that an appropriate safeguard
clause protecting the sovereignty of the State Parties
might be the subject of a separate article in the draft
Convention. In that connection it was pointed out that
safeguard clauses such as those included in the existing
Conventions were intended to indicate the freedom of
Parties to choose the modalities for the execution of the
binding provisions of the Conventions.

247. It was agreed that the word “prevention” in the
title of article 14 should be replaced by the word “sup-
pression” so as to bring the title in conformity with the
provisions of paragraph 1 and to cover simultaneously the
concept of preventive and repressive action as referred to
in subparagraph 2(a).

248. Several representatives expressed the view that the
provisions of the article should not infringe the right of
privacy and secrecy of communications. To that effect it
was agreed that the word “control” in subparagraph 2(a)
of the text as amended by the Commission on Narcotic
Drugs should be deleted.

Preliminary exchange of views on the preamble,
implementation measures and final clauses

249. In commenting on the preamble, several represen-
tatives indicated that it should be made more concise. It
was also suggested that it should state the general guiding
principles underlying the various provisions.

250. Some representatives expressed the view that the
preambular paragraphs should not be selective but cover
all the elements contained in the substantive articles of the
convention. In that connection the preambular paragraphs
should follow the same sequence as the articles in the
convention.

251. One representative emphasized the importance of
retaining in the preamble the reference to the links
between drug trafficking and other associated organized
criminal activities.

252. Another representative reaffirmed the importance
of indicating in the preambular paragraphs the relationship
between this convention and the existing drug control
treaties.

253. Several representatives expressed satisfaction with
the general approach and formulation of the draft articles
on implementation.

254. One representative was of the opinion that a reaf-
firmation of the rules of customary international law in the
present convention would be appropriate in view of the
many questions referred to in this convention that are not
entirely regulated by its provisions.

255. Article 1 setting out general obligations for the
Parties was considered superfluous as it did not add to the
specific obligations contained in each particular article. Its
deletion was therefore suggested.

256. As regards the functions entrusted to the Commis-
sion on Narcotic Drugs by article 2, it was suggested that
in accordance with the wording used in article 8 of the
1961 Convention, the article should state that the Com-
mission “is authorized” to consider all matters pertaining
to the aims of the convention.

257. The reporting procedure introduced in article 3 was
commented upon by several speakers. Regarding the
periodicity of the reports, it was stressed that annual re-
ports would impose an excessive burden on Governments
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as well as on international organizations concerned; it
would be preferable to phase out their submission in a
flexible manner. As to their content, it was proposed that
in addition to laws and regulations, they could usefully
include the text of bilateral agreements or arrangements
and refer not only to significant cases of international
traffic and seizure, but also to instances of controlled
delivery, mutual legal assistance and other relevant ele-
ments. The outcome of judicial proceedings carried out
under the provisions of the convention could also be of
interest.

258. It was suggested that in view of its content, a more
appropriate title for article 4 would be “National coordina-
tion ‘agencies”. As regards paragraph (e) concerning the
transmission of legal papers, it was felt that it should be
incorporated in article 5. The substance of paragraph (e)
could also with advantage be transferred elsewhere in the
convention.

259. On the question of what body should be referred to
under article V, the view was expressed by several repre-
sentatives that it would not be desirable to establish a new
committee for the purpose. The Commission on Narcotic
Drugs and the International Narcotics Control Board,
which had efficiently discharged their functions under the
existing Conventions, would be able to perform the tasks
contemplated in article 5. The opinion was expressed that
a committee of the Commission, as suggested in the Sec-
retariat’s draft, composed of experts serving in their per-
sonal ‘capacity could, however, play a useful role as the
first level of control which would transmit its findings to
the competent policy-making organ.

260. During the preliminary exchange of views on final
clauses, several representatives expressed their preferen-
ces for either variants proposed in the working document,
or for a combination of both.

261. Several representatives indicated that variant B of
article 1, particularly the formulation: “open for signature
by all States”, was simpler, more succinct and corres-
ponded to the current practice in the law of treaties. A
reservation was expressed concerning the final clauses in
relation to the position of the European Communities and
their member States under the draft Convention.

262. - With regard to article 3, concerning territorial
application, some representatives were of the view that
variant A was outdated and that a more suitable formula-
tion was required.

263. One representative stated that the procedure for
amending the convention as proposed in article 5, para-
graph 2, was not considered satisfactory as it imposed too
strict a deadline in a rather loose modus operandi. Another
representative suggested that the agreement of a two-
thirds majority of Parties to the convention might be an
appropriate criterion for the entry into force of amend-
ments, and this suggestion was supported.

264. In the view of several representatives, the formu-
lation of paragraph 3 of article 6 was not acceptable as the
exceptional reservations which certain States would be

authorized to make might be incompatible with the objec-
tives and raison d’étre of the convention. The view was
also expressed that the question of reservations could be
properly addressed only after the substantive articles had
been finalized.

265. With regard to the settlement of disputes, as en-
visaged in article 7, two representatives expressed their
reservation regarding the compulsory jurisdiction of the
International Court of Justice; in their view, disputes must
be settled between Parties by mutually agreed methods.

266. It was suggested that an article be added concern-
ing the authentic texts of the convention and the trans-
mission of certified copies to States Parties.

267. Several representatives indicated that at the sche-
duled second meeting of the Group, they would be in a
position to present more specific proposals and amend-
ments in connection with the detailed consideration of the
preamble, implementation measures and final clauses.

DOCUMENT E/CN.7/1988/2 (PART IV)*

Report of the open-ended intergovernmental expert
group meeting at its third session

[Original: English]
[8 February 1988]

Chapter 1
ORGANIZATION OF THE MEETING

1. The third session of the open-ended intergovernmen-
tal expert group convened from 25 January to 5 February
1988 and held a further 15 plenary meetings. The third
session of the Expert Group was attended by 174 experts
from the following 62 States: Argentina, Australia, Austria,
Belgium, Bolivia, Botswana, Brazil, Buigaria, Byelorus-
sian Soviet Socialist Republic, Cameroon, Canada, Chile,
China, Colombia, Costa Rica, Cdte d’Ivoire, Cuba, Demo-
cratic People’s Republic of Korea, Denmark, Ecuador,
Egypt, Ethiopia, Finland, France, German Democratic
Republic, Germany, Federal Republic of, Greece, Holy
See, Hungary, India, Indonesia, Iran (Islamic Republic of),
Italy, Jamaica, Japan, Malawi, Malaysia, Mexico, Nether-
lands, New Zealand, Niger, Nigeria, Norway, Oman,
Panama, Peru, Poland, Portugal, Saudi Arabia, Spain, Sri
Lanka, Sudan, Sweden, Switzerland, Thailand, Turkey,
Ukrainian Soviet Socialist Republic, Union of Soviet
Socialist Republics, United Kingdom of Great Britain and
Northern Ireland, United States of America, Venezuela
and Yugoslavia.

2. At the 1st meeting of the third session, on 25 January
1988, the Expert Group took note of the fact that four of
the officers who had been elected at the first session and
were at the second session would again be present at the.

*Excluding annex I and the comrigenda pertaining to it.
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third session, but that the post of Third Vice-Chairman,
representing the African region, was vacant. In the latter
case, it was agreed that it would be appropriate to proceed
to the election of a replacement. Accordingly, at the 4th
plenary meeting of its third session, on 28 January 1988,
the Expert Group elected by acclamation Claon Denis
Glohi (Cote d’Ivoire) to the post of Third Vice-Chairman.
The officers of the third session were therefore:

Chairman: Enrique Parejo Gonzélez (Colombia)
First Vice-Chairman: Gioacchino Polimeni (Italy)

Second Vice-Chairman: E. A. Babayan (Union of
Soviet Socialist Republics)

Third Vice-Chairman: Claon Denis Glohi
(Cote d’Ivoire)
Rapporteur: Hema Weerasinghe (Sri Lanka)

3. The Expert Group had before it a provisional agenda
(DND/DCIT/WP.6) and a provisional timetable (DND/
DCIP/WP.7). The Expert Group took note of the fact that
at its third session it should, if possible, complete its con-
sideration of articles 1, 3, 4 and 5 as well as the preamble
implementation articles and final clauses. The Expert
Group continued to base its discussions on working docu-
ment DND/DCIT/WP.1, which it had before it at its first
and second sessions. During its third session, the Expert
Group also had before it the report on its first and second
sessions (E/CN.7/1988/2 (Part II), which had been pre-
pared for the tenth special session of the Commission on
Narcotic Drugs. ‘

4. The Expert Group did not meet in plenary in the
afternoons of 25 and 26 January and the morning of
27 January in order to permit an informal working group
to meet with full interpretation facilities to progress with
work on the review of article 3. The informal working
group also met during part of the mornings of 26 and
28 January and part of the afternoons of 27 and 28 Ja-
nuary, and it held a night meeting on 26 January. The First
Vice-Chairman of the session, who acted as moderator of
the informal working group, reported the Group’s progress
to the 47th plenary meeting on 1 February. No plenary
meetings were held on the afternoon of 4 February and the
morning of 5 February to permit further informal conside-
ration of textual changes with full interpretation facilities.

S. In a statement at the 53rd plenary meeting on Thurs-
day morning, 4 February 1988, the observer from the
Commission of the European Communities stated that
the European Economic Community (EEC) wished that the
new convention would contain a clause providing for the
possibility of the participation of EEC in preparing the con-
vention, within the limits of its competences. A detailed
proposal concerning the final clauses of the Convention
would be presented at a later stage.

6. In the course of its discussions at the third session, the
Expert Group considered and completed its discussion of
articles 3 and 4, and paragraphs 1-9 of article 5; it also
reviewed parts of articles 2 and 2 bis in the light of its
work on articles 3, 4 and 5.

7. At its 54th plenary meeting, on 5 February 1988, the
Expert Group approved the revised text of articles 3 and

4, and parts of articles 2, 2 bis and 5, as amended by
consensus or with variants indicated in square brackets
when no complete agreement could be reached. It then
adopted its report and instructed that the revised versions
of the texts approved at the session should appear as annex
II to the report.

Chapter 11
REVIEW OF THE DRAFT CONVENTION

Article 3

8. The Group resumed its consideration of article 3,
initiated at the second session, and decided to refer the
further elaboration of the draft to an informal working

group.

9. In reporting to the Group on the results of the discus-
sions in the informal working group, the moderator of the
working group indicated that the experts had taken as a
basis for their consideration of the article the original draft
proposed by the Secretariat, a number-of texts proposed by
several representatives for the redraft of the article as a
whole or some specific provisions of the original draft, as
well as draft proposals reflecting informal consultations at
the second session on the disposition of property forfeited
in the territory of other Parties. It was generally felt that
the originat draft of the article proposed by the Secretariat
went into excessive detail and that a different structure
was required to improve its clarity.

10. The moderator outlined the approach which the in-
formal working group had taken in redrafting the article
and introduced the new draft article arrived at together
with additional proposals which had been placed before
the informal working group but could not be discussed for
lack of time. According to the new structure of the article,
paragraphs 1-3 dealt with measures of confiscation and
other related matters by a Party at the national level,
whereas paragraphs 4-6 dealt with cases of confiscation
and other related matters, implemented by one Party, upon
the request of another Party in the context of international
cooperation; paragraphs 7-8 had a general scope appli-
cable to all cases of confiscation and related measures.
Within each section, matters relating directly to confis-
cation and forfeiture were separated from other related
measures such as identifying, tracing, freezing and seizure,
instrumental to an eventual confiscation, as only the
terms confiscation and forfeiture defined the final step of
depriving traffickers of the profits of drug trafficking
while the others were procedural measures to be contem-
plated prior to and in order to effect confiscation and
forfeiture.

11. The provisions of the new article had been drafted
in a flexible manner so as to facilitate their acceptability
and implementation in the different domestic legal sys-
tems. This approach was preferred to the proposal by
several representatives to introduce a safeguard clause to
the whole article and/or to specific paragraphs regarding
constitutional limitations and basic principles of the
domestic legal system.
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12. The moderator indicated that the words “forfeiture”
and “confiscation” had been placed in square brackets as
there was no agreement as to whether one or the other
term should be used in the article to cover the different
ways in which the measures envisaged would be defined
in the different national legal systems. Consideration
would also have to be given, when reformulating the set
of definitions in article 1, to several terms used in the new
draft, such as proceeds, property and instrumentalities.
The informal working group had placed some of these
terms in square brackets pending a decision as to their
acceptability by the Group.

13. With regard to paragraph 1, the informal working
group had agreed to state the following in the introductory
sentence:

“Each party shall adopt such measures as may be
necessary to enable confiscation of:

“(a) Proceeds derived from offences established in
accordance with article 2, paragraph 1, or property the
value of which corresponds to that of such proceeds;

“(b) Narcotic drugs and psychotropic substances
used in or intended for use in the commission of offen-
ces established in accordance with article 2, para-
graph 1;

“(c) Materials and equipment used in or intended
for use in the illicit production, processing or manufac-
ture of such drugs or substances;

“(d) Other instrumentalities used in or intended for
use in the commission of offences established in accor-
dance with article 2, paragraph 1.”

The moderator pointed out that the provision of subpara-
graph 1(a) had been adopted by the informal working
group to indicate that confiscation could be ordered for the
proceeds derived from the offences established in accor-
dance with article 2, paragraph 1, only when the Party
concerned had established that these constituted offences
under its domestic law. The intent of the provision was
also to permit confiscation of the value of property de-
rived from such proceeds whenever this was practicable.
The moderator also indicated that the purpose of subpara-
graphs 1(b) and 1(c) was to cover the scope of article 37
of the Single Convention on Narcotic Drugs, 1961, deal-
ing with seizure and confiscation, with the appropriate
changes in terminology adapted to the scope of the new
draft Convention.

14. The group agreed that the word “confiscation”
should be retained throughout article 3 and to include in
article 1 a definition that would indicate that it encom-
passed the concept of “forfeiture” as both terms were used
in different national legal systems to refer to the same
concept. It was also decided to define the term “instru-
mentalities” in article 1.

15. In order to highlight the objectives of the article and
to make the obligations therein more explicit, one repre-
sentative proposed the inclusion of an additional sentence
in paragraph 1 to the effect that if the requirements for the
measures to enable confiscation were satisfied under the
domestic law, after appropriate review by the competent

authorities, the items mentioned in subparagraphs 1{a)-(d)
should be confiscated. Several representatives considered
that it would not be appropriate to include such a provi-
sion in an international convention, pointing out that since
confiscation fell within the purview of the judiciary, the
provision would constitute an unacceptable injunction to
national courts and prejudice their sovereign rights. Some
representatives proposed the inclusion of a more compre-
hensive safeguard clause to the effect that the provision
should not only be in conformity with the domestic law
but also according to the conditions established by the
domestic law.

16. Taking into account the different comments and
proposals, the Group agreed to insert at the beginning of
paragraph 1 a new sentence to the effect that proceeds,
narcotic drugs and psychotropic substances, materials and
equipment, and other instrumentalities derived from or
used in offences established in accordance with article 2,
paragraph 1, shall be liable to confiscation, with the un-
derstanding that the words “shall be liable” were not to be
interpreted as constituting a strict obligation on the part of
Parties to confiscate.

17. Several representatives proposed the deletion of the
words “intended for use” in subparagraphs 1(b)-(d), which
the informal working group had left in square brackets,
pending a final decision by the Group as to their retention
or deletion. It was considered that they were superfluous
as the preparatory acts to which they referred were already
covered by article 2, subparagraph 1(b)(iii). Some other
representatives indicated that the phrase was in conformity
with the wording of article 37 of the 1961 Convention,
dealing with seizure and confiscation. The Group agreed
to retain the words “intended for use” on the understand-
ing that it was up to each Party to undertake the obliga-
tions under this article in conformity with its domestic
law.

18. The Group adopted paragraph 2 as proposed by the
informal working group calling on each Party to adopt
such measures as may be necessary to enable it to identify,
trace, freeze, or seize proceeds, property, instrumentalities
or any other things referred to in paragraph 1 of the article,
for the purpose of the eventual confiscation.

19. The Group considered paragraph 3 as drafted by the
informal working group to the effect that in order to carry
out the measures referred to in paragraph 2, each Party
shall empower its courts or other competent authorities to
order the production of bank, financial or other records.

20. Several representatives stressed the importance of
including such a provision in the article in view of the
practical and significant contribution it could make to the
fight against illicit drug trafficking. It was pointed out that
bank secrecy constituted a major impediment to the adop-
tion of effective measures against drug trafficking and that
it should not be invoked is a reason to refuse information
regarding offences listed in article 2, paragraph 1. Some
representatives proposed that the paragraph should be
merged with paragraph 2 of which it constituted only one
aspect. Some representatives pointed out that this para-
graph should also apply to cases of international coopera-
tion.
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21. Some representatives indicated that the reference to
“other” records was ambiguous and should be deleted.
Some other representatives considered that reference to
such records was important in order to have access to
corporate or business records, in particular those of sham
corporations which drug traffickers might have estab-
lished. Some other representatives indicated that reference
to the “production” of bank records was ambiguous and
not practicable since certain national legislations required
that such records had to be seized in order to become
available for inspection. The Group agreed to delete the
words “production” and “other” and to include commer-
cial records among those that could be made available or
seized. The Group approved a compromise text on the
basis of the different comments and suggestions and
agreed to state in a separate sentence that a Party shall not
decline to act pursuant to the provisions of this article on
the grounds of bank secrecy.

22. The Group examined paragraph 4 as proposed by the
informal working group, dealing with confiscation follow-
ing a request made by another Party having jurisdiction
over an offence established in accordance with article 2,
paragraph 1, and in conformity with the provisions of
article 5. The requested Party was put under obligation to
(a) seek an order of confiscation and, if granted, give
effect to such order; or (b) enforce the order of confisca-
tion granted in the requesting State. The paragraph as
drafted was left in square brackets by the informal work-
ing group as no agreement could be reached on its content,
particularly concerning the modalities for the implementa-
tion of a confiscation request. There was also disagree-
ment regarding the concluding sentence of the paragraph
which stipulated that a requested Party was to give effect
to the request of another Party to the same extent and
under the same conditions as would be available to its own
judicial authorities.

23. Several representatives considered that the scope of
the paragraph was too wide and that the measures en-
visaged therein should be implemented at the discretion of
the Parties in the context of bilateral and multilateral
treaties. Some representatives, drawing attention to the
innovative nature of the scheme envisaged, held the view
that it should be first experienced and developed between
States with similar legal systems before it could be in-
cluded in an international instrument.

24. Some representatives proposed the deletion of the
reference to article S concerning mutual legal assistance as
the Group had not yet examined its provisions. The view
was expressed that the field of cooperation envisaged in
article 5 was of a more limited scope than the wider forms
of cooperation necessary for confiscation. On the other
hand, several representatives considered it necessary to
retain reference in subparagraph 4(a) to the procedural
requirements of paragraphs 5, 6, 7, 8 and 11 of article 5.
The Group agreed to this proposal and placed such a ref-
erence in square brackets pending its consideration of
article 5.

25. One representative proposed an amendment in the
sense that a Party should give effect to a request for con-
fiscation in accordance with its national legislation. It was

pointed out that this was necessary as an order of confis-
cation was a sanction resulting from conviction and en-
forceable under the domestic legal system of the requested
State. Several representatives further proposed that bila-
teral and multilateral treaties should be mentioned in the
same context. It was agreed that the new draft Convention
could also constitute the basis for this form of international
cooperation.

26. In view of the different proposals and comments, the
Group agreed to include in the paragraph, subsequently
labelled 4(c), a stipulation that Parties were to give effect
to a request for confiscation on the basis of and in accor-
dance with their domestic law, bilateral or multilateral
agreements which may, at the discretion of the requested
Party, include the new draft Convention.

27. Several representatives proposed that the wording of
the two subparagraphs should be consistent. To that effect
the Group agreed to a redraft of the second subparagraph
to the effect that a Party shall submit to its competent
authorities, with a view to giving effect to it, an order of
confiscation issued by the requesting Party in accordance
with paragraph 1, to the extent to which it relates to pro-
ceeds, property, instrumentalities or other things referred
to in paragraph 1 as long as these are situated in the
territory of the requested Party.

28. The Group examined a proposal to include an addi-
tional subparagraph to the effect that for the purpose of
the application of the provisions of this paragraph, and
provided that it is not contrary to principles of the domes-
tic law of the requested State, all evidence provided by the
requesting Party shall be admitted as evidence by the re-
quested Party if it has been obtained in accordance with
the legislation of the requesting Party. This proposal was
withdrawn as its authors considered that it would become
meaningless with the deletion of the last clause requested
by some representatives.

29. The Group agreed to maintain paragraph 4 as amen-
ded in square brackets as there was no agreement as to its
substantive content.

30. Some representatives placed on record their opinion
that the provisions of the amended paragraph did not
cover all the issues raised under this paragraph and that
other matters such as the protection of the rights of de-
fence, double jeopardy and concurrent jurisdiction should
be considered for possible inclusion at a later stage.

31. One representative proposed the deletion of para-
graph 5 as drafted by the informal working group and the
inclusion of its substantive content in article 5, subpara-
graph 3(c) concerning execution of requests for searches
and seizures. Some other representatives objected to this
proposal and supported the retention of the provision in
article 3 as the thrust of paragraph 5 was international
cooperation to effect confiscation which was wider in
scope than article 5 on mutual legal assistance.

32. In view of the close connection between the mea-
sures envisaged in paragraphs 4 and 5, the Group agreed
to insert paragraph 5 in paragraph 4 as subparagraph 4(b).
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The wording of the provision was brought in line with that
of subparagraph 4(a) and its implementation was made
subject to the conditions stipulated in subparagraph 4(c).

33. As regards paragraph 6 of the draft emanating from
the informal working group concerning the disposition of
property forfeited in the territory of other Parties, several
representatives recalled that there was consensus at the
second session on the importance and desirability of hav-
ing such a provision in the article. There was agreement
that the implementation of such a provision should recog-
nize the sovereignty of the Parties, be effected through
bilateral, multilateral or other agreements between the
Parties concerned and that Parties should have the maxi-
mum flexibility in determining the modalities for the
sharing of the seized proceeds.

34. In the opinion of several representatives, the pro-
ceeds from international illicit traffic in drugs which were,
in fact, overwhelmingly concentrated in developed coun-
tries, should be utilized to finance drug control pro-
grammes in developing countries directly affected by the
illicit traffic. In this connection, it was stressed that such
transfers of funds would be non-mandatory in nature and
that they would be supervised by and channelled through
reliable and recognized international institutions, such as
the United Nations Fund for Drug Abuse Control.

35. Contrary to the objections of some representatives
that the Expert Group was not the appropriate forum for
discussing and approving such a provision because of its
political implications, and that the issue should best be
referred to the Commission on Narcotic Drugs, several
representatives considered that the Group could well dis-
cuss the technical aspects of the provision and propose a
formulation, it being understood that the decision as to its
inclusion in the draft would rest with the competent bodies
at the further stages of elaboration of the draft Conven-
tion.

36. The Group began consideration of the draft ema-
nating from the informal working group and adopted a
provision stipulating that proceeds or property that have
been confiscated by a Party pursuant to this article shall
be disposed of by that Party according to its domestic law
and administrative procedures.

37. Several representatives reiterated their objections to
another proposed subparagraph in which Parties were
called upon to give special consideration to concluding
agreements to contribute, when acting on the request of
another Party in accordance with article 3, the value, or a
substantial part thereof, of the property and proceeds con-
fiscated under paragraph 1 to international or regional
organizations specializihg in the fight against the illicit
trafficking and abuse of narcotic drugs and psychotropic
substances. The proposed text further provided that funds
so contributed shall be destined to the financing of pro-
grammes, to be established jointly with Parties directly
involved in these agreements and implemented in their
territories, aimed at the prevention of and fight against the
illicit traffic in narcotic drugs and psychotropic substances.
Some other representatives objected to a second proposed
provision to the effect that a Party which has confiscated

proceeds or property upon request of another Party, may
elect to share, on a regular or case-by-case basis, such
proceeds or property, or funds derived from the sale of
such proceeds or property, with other Parties, in a manner
provided by its domestic law, administrative procedures or
bilateral or multilateral agreements entered into for this

purpose.

38. One representative proposed that some of the sub-
stantive elements of both proposals should be merged into
a single subparagraph. ,

39. Following informal consultations, the Group agreed
to a compromise draft of paragraph 5 which took into
account the various comments and proposals made in the
course of the discussion.

40. Divergent views were expressed regarding the words
“and property”, “shall” and “may” in the first sentence

and the words “or property”, “shall” and “may” in the

~second sentence of paragraph 7 which were placed in

square brackets in the draft of the informal working group.
The provision of that paragraph concerned proceeds and/or
property which could be subject to measures referred to in
the article notwithstanding that they had been intermingled
with property acquired from other sources, or had been
transformed or converted into other property. Income or
other benefits derived from such proceeds or property
were also to be subject to such measures.

41. Several representatives were of the opinion that the
provision should be made mandatory and proposed the re-
tention of the word “shall” in both instances in the para-
graph. Several other representatives held the opposite view
so as to take into account the diversity of legal systems.
Some other representatives proposed the retention of the
word “shall” in the first sentence if the reference to pro-
perty was also retained and “may” in the second instance
if the reference was to proceeds.

42. 1In view of the divergent positions the Group decided
to leave the disputed words in square brackets in the
agreed new paragraph 6.

43. One representative proposed that the adoption of a
provision to the effect that Parties agree to take necessary
measures, to the extent possible, for ensuring that, during
judicial proceedings, the onus of proof regarding the
legitimacy of property and assets rests on the accused
trafficker. ~

44. Several representatives objected to this proposal in
view of the fundamental importance they attached to the
principle of presumption of innocence for all offences,
including drug trafficking, as well as to other principles of
their constitutions.

45. One representative observed that the original draft
article prepared by the Secretariat included a provision to
the effect that evidence establishing that, in relation to the
value of the proceeds, the person, association of persons,
corporation or other legal entity having no apparent legi-
timate source of income to justify their acquisition, should
be taken into consideration and that, in his view, such a
provision did not appear to infringe on human rights.
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46. The Group agreed to a compromise text of a non-
mandatory but exhortative character to the effect that each
Party may consider ensuring that the onus of proof be
reversed regarding the legitimacy of proceeds or other
property liable to confiscation, to the extent that such
action is consistent with the principles of its domestic law
and with the nature of the judicial proceedings.

47. Two representatives expressed their reservation to
the agreed formulation.

48. The Group examined paragraph 8 of the draft article
emanating from the informal working group to the effect
that the provisions of article 3 should not be construed as
prejudicing the rights of legitimate and/or bona fide third
parties. The words “legitimate”, “and”, “or” and “bona
fide” had been placed respectively in square brackets as
no agreement had been reached in the informal working
group as to which term should be used in the context of
this paragraph. In order to cover the condition whereby a
party, in addition to having acquired property legally
should also have acquired it in good faith, it was proposed
that the word “or” should be deleted and the words “legiti-
mate and bona fide” retained with the understanding that
the term “legitimate” will be defined in article 1 in con-
formity with the present definition contained in the origi-
nal draft. It was also observed that the term “legitimate”
normally applied to property but was not suitable for
persons. The Group agreed to delete the word “legitimate”
and to refer only to bona fide third parties.

49. The Group agreed to adopt a general safeguard
clause in a final paragraph stipulating that nothing con-
tained in article 3 should affect the principle that the
measures to which it refers should be defined and imple-
mented in conformity with and under the conditions estab-
lished by the domestic law of a Party.

50. With a view to avoiding litigation by third parties
that may obstruct the possibilities for Parties to seize their
assets and property, one representative proposed the adop-
tion of an additional paragraph providing that a Party
requested to give effect to a confiscation order of another
Party shall be bound by the findings and decisions of the
latter Party with respect to the rights of third parties,
except in specified circumstances. Several representatives
sympathized with the objective of the provision but indi-
cated that it raised complex problems of criminal and civil
law as well as international private law. The proposal was
withdrawn, but it was stated that the issue was an impor-
tant one that warranted further consideration.

51. One representative proposed to delete from article 3
the paragraph- concerning bona fide third parties and
include instead an additional article in the convention sti-
pulating that the provisions of article 2 as well as those of
article 3 shall not be so construed as to prejudice the rights
of bona fide third parties. It was argued against the pro-
posal that the relationship between the concept of bona
fide third parties and the provisions of article 2, which
dealt with sanctions for offences committed intentional-
ly, was not clear. The proposal was not adopted by the
Group.

Article 4

52. The Group resumed its consideration of article 4 on
the basis of the original draft, bearing in mind the com-
ments and suggestions made in the general discussion at
its second session on the article as a whole and on various
specific paragraphs.

53. Several representatives proposed that paragraph 1 be
amended to specify that the provisions of article 4 apply
only to the serious offences established in accordance with
paragraph 1 of article 2. Some representatives expressed
the view that objective standards concerning the criteria
for drug offences to be considered sufficiently serious to
justify extradition should be indicated in the paragraph. In
this connection several thresholds were suggested estab-
lishing the gravity of the offences, which varied from the
deprivation of liberty for a maximum of one year to a
maximum of two years. A minimum term of four months
was also suggested in respect of a sentence where exira-
dition was requested in respect of a person already con-
victed. Several representatives pointed out that in their
respective countries double criminality was a prerequisite
for extradition and that a clause reflecting this requirement
should be inserted in paragraph 1. It was the common
understanding of the Group that the additional paragraph 4
bis which was approved, and which applied to the diffe-
rent paragraphs of article 4, would adequately cover that
concern.

54. The Group agreed not to include the word “serious”
in the provisions of paragraph 1. It was pointed out that
the serious nature of the offences covered in article 2,
paragraph 1, was inherent in the wording of that provision
which made it mandatory for each party to establish as
offences under its criminal law specific acts listed therein.
Several representatives indicated that article 2 had made
a distinction between minor and serious offences. It was
suggested by one representative that cases of a minor
nature excluding extradition could be covered by inserting
a clause in paragraph 5 specifying the grounds for refusal
of extradition.

55. In view of the diversity of thresholds of penalties
which warranted extradition, as established in the various
legal systems and. existing bilateral and multilateral trea-
ties, it was agreed that no minimum or maximum limit
should be set in the draft Convention as a criterion for
extradition. It was argued that the establishment of a mini-
mum threshold could constitute a bothersome precedent
and provide the possibility of avoiding extradition for
the serious offences under article 2, paragraph 1, should
the threshold in the requested Party be lower than that
in the requesting State. Several representatives objected to
the consideration of the number of years of imprisonment
as a determining criterion for the granting of extradition.

56. Several representatives reaffirmed their view that
the objective of the draft Convention was not to establish
an extradition treaty between States in the specific area of
drug offences but to make extradition mandatory for all
the grave offences covered in article 2, paragraph 1, on the
basis of standards set by bilateral and multilateral treaties
and national legislation, without making the conditions for
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extradition for the above-mentioned offences different
from those of other offences. In line with this approach the
Group adopted an additional paragraph (paragraph 4 bis:
paragraph 5 in the revised text) to the effect that extradi-
tion was to be subject to the conditions provided for by the
laws of the requested State or by applicable extradition
treaties.

57. The Group retained paragraph 1 as worded in the
original draft upon agreement to replace the words “enu-
merated in” by the words “established in accordance
with”.

58. The Group agreed to retain paragraph 2 as it ap-
peared in the original draft. It was argued in favour of its
retention that the provisions would have the effect of
supplementing extradition treaties already in force be-
tween Parties, particularly those based on the enumeration
method where the offences under article 2, paragraph 1,
may not be explicitly listed as extraditable offences. Some
representatives considered that the provisions of the para-
graph should apply only to future treaties and could not
imply the retroactive inclusion of drug-related offences in
existing bilateral treaties.

59. Several representatives considered that, in order to
enhance the effectiveness of the new draft Convention and
to improve upon the relevant provisions of the existing
Conventions, the provisions of paragraph 3 should be
drafted so as to make extradition for drug-related offences
mandatory between Parties which are not bound by an
extradition treaty. Accordingly the word “may” should be
replaced by the word “shall”. It was also argued that the
amendment would have the result of placing countries that
make extradition conditional on the existence of a treaty
in the same position as those which do not but who, pur-
suant to paragraph 4, have the obligation to recognize
offences to which article 4 applies as extraditable offences
between themselves.

60. Several other representatives objected to this pro-
posed amendment on the ground that it would make
the provision incompatible with their constitutional and
domestic legal requirements. The proposal was particularly
unacceptable to States which relied on bilateral treaties to
spell out the terms and conditions of extradition. It was
also observed that such a mandatory formulation would
have the effect of giving preferential treatment as regards
extradition to drug offences as compared with other equal-
ly serious offences. A proposal to introduce a safeguard
clause which would take into account the requirements of
the constitution and legal system was considered inappro-
priate. It was pointed out that the paragraph had in fact a
limited application since most States could extradite on
the basis of their national legislation without requiring an
extradition treaty and that in practice extradition was
governed by the principle of reciprocity.

61. The Group agreed to place the words “may” and
“shall” in square brackets to leave the issue open for fur-
ther consideration at a later stage.

62. The Group adopted paragraph 4 as drafted in the
initial text with the understanding that the concluding
safeguard clause would be deleted as it was superfluous

following the adoption of an additional paragraph (para-
graph 4 bis).

63. Several representatives proposed the deletion of the
whole of paragraph 5 as it contained detailed provisions
which should normally be regulated by domestic law and
relevant bilateral and multilateral treaties. In their view, it
was in contradiction with the approved new paragraph 4
bis. It was also stressed that the discretion of sovereign
States to refuse extradition should not be restricted by the
draft Convention. Several other representatives considered
the provisions of the paragraph as essential to cope with
the international aspects of drug trafficking and, in parti-
cular, to ensure that drug traffickers are brought to justice.
In their view the deletion of paragraph 5 would weaken
the other substantive provisions of article 4 and the draft .
Convention would, as a result, lose much of its impact. It
was furthermore pointed out that the adoption of para-
graph 4 bis did not preclude the possibility of providing in
other paragraphs important clauses which it would be

_ desirable to introduce in national laws and treaties govern-

ing extradition.

64. Some representatives expressed the view that sub-
paragraph S(a) should be deleted as its provision was
contrary to their constitution, national legislation and cus-
tomary legal practice. It was pointed out in that connec-
tion that in instances where States refused to grant extra-
dition, they generally assumed a quid pro quo obligation
to prosecute. Several other representatives stressed the
importance they attached to subparagraph 5(a); in their
opinion, the fight against drug traffickers would be in vain
in the absence of a provision allowing for the extradition
of nationals. Still other representatives said that the Con-
vention should exhort Parties to seek to minimize legal
constraints on their ability to extradite nationals.

65. Several representatives proposed that if the subpara-
graph was to be retained, the domestic legislation or the
fundamental principles of domestic law should be men-
tioned in addition to the constitution of the requested Party
as a justification for refusal of extradition. Some repre-
sentatives proposed that whenever extradition was to be
refused on these grounds, Parties should undertake to give
urgent consideration to removing such obstacles.

66. Following informal consultations, a proposal was
presented to the Group which included a revised formula-
tion of the introductory sentence of paragraph 5 and a
redrafting of subparagraph 5(a) dealing with the extradi-
tion of nationals.

67. As regards the proposed introductory sentence
which stated in general terms the obligation for Parties to
facilitate the extradition of persons accused of offences
established in accordance with article 2, paragraph 1, it
was agreed, in the light of a number of suggestions, to
make it applicable not only to accused persons but also to
convicted persons. It was also decided to specify that the
request for extradition should emanate from another Party
to the Convention.

68. Concerning subparagraph 5(a), one representative
explained that the constitution or legal system of a State,
as was the case in his own country, may not prescribe the
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refusal to extradite nationals but authorize it subject to
certain conditions such as, in particular, the existence of
a treaty expressly allowing the extradition of nationals.
With this in mind, he considered it desirable to indicate at
the end of subparagraph (a) that the Convention under
consideration should not be interpreted as binding on a
State Party in the above described context. The Group
agreed to the inclusion of a sentence leaving Parties an
option to elect or decline to consider the Convention as
satisfying a requirement under its constitution or domestic
legal system.

69. A representative queried the relationship of subpara-
graph 5(a) as amended with the provisions of paragraph 4
. bis with respect to the requirement of reciprocity in extra-
dition matters. He was satisfied with the explanation that
subparagraph 5(a) did not undermine the recognition of
lack of reciprocity as a separate ground for refusal but
merely dealt with another ground.

70. Several representatives requested clarification on the
meaning to be attached to the expression “fundamental
principles of domestic law”. They wondered whether
statutes or legislative acts could be considered as covered
by this formula. In the negative, they favoured a reference
to domestic law. It was the view of some other represen-
tatives that “fundamental principles of domestic law”
should be understood as referring to principles which,
although they might be found in ordinary statutes, consti-
tuted the basis of the legal system of a State. Consequently
States did not have an obligation to change their legisla-
tion when a change would have an impact on such prin-
ciples. Another representative argued that fundamental
principles meant more than ordinary statutes and covered,
for instance, situations where States did not have written
constitutions; a reference to domestic law would change
the meaning of the provision. It was suggested that refe-
rence to “domestic legal system” might offer a satisfactory
solution. One representative expressed the view that refe-
rence to “domestic legal system” or “fundamental prin-
ciples of domestic law” without specific reference to
“domestic laws of the requested Party” will automatically
oblige some States to extradite their nationals without
the principle of reciprocity being available to them. As no
agreement could be reached on this problem of interpreta-
tion, three alternative formulations (domestic law, domes-
tic legal system, fundamental domestic law) were inserted
in square brackets. One representative stated that he re-
served his position on paragraph 5(a) pending instructions
from his Government, but would not object to the text
going forward in square brackets.

71. Several representatives proposed that subpara-
graph 5(b) should be amended to cover extraterritorial
aspects of jurisdiction and to limit its application to the
provisions of article 2 bis. The Group agreed to include
this proposal in the subparagraph which would be placed
in square brackets as no consensus was reached as to its
retention.

72. Several representatives were in favour of deleting
subparagraph 5(c) as its provision would violate constitu-
tional provisions concerning the right of asylum and the
systematic refusal of requests for extradition when offen-
ces are of a political nature.

73. Several representatives supported the redrafting of
the subparagraph into a general declaratory statement to
the effect that the offences listed in article 2, paragraph 1,
should not be construed as political offences. The inclu-
sion of fiscal offences in such a context was also sugges-
ted. Some representatives proposed that the subparagraph
should be redrafted along the lines of article 3, para-
graphs 1 and 2, of the European Convention on Extradi-
tion, adopted in 1957.

74. As regards paragraph 6, several representatives con-
sidered that its scope was too wide and again extended
extraterritorial jurisdiction beyond the limits defined in
article 2 bis. They accordingly supported a proposal for its
amendment in order to specify that the obligation of the
requested Party was not to try the person whose extradi-
tion was refused but rather to submit, without undue de-
lay, the case to its competent authorities for the purpose
of prosecution if the requesting Party so requested. Bear-
ing in mind the standard phraseology used in other inter-
national conventions, several representatives emphasized
that the provision should not determine modalities of pro-
secution to be followed by the authorities of the requested
Party, but only the manner in which they would have to
take their decision.

75. With regard to the submission of cases to the com-
petent authorities for the purpose of prosecution, it was
proposed that the paragraph should indicate that such an
obligation arose irrespective of the existence of a request
from the requesting State and “without exception what-
soever”. In order to preclude the submission of minor
offences, some representatives considered that the provi-
sion should also stipulate that only offences extraditable in

the requested Party should be submitted for prosecution.

76. " As a result of the trend of the discussion, several
representatives introduced a new proposal for the formu-
lation of paragraph 6. It was explained that the basic idea
consisted in distinguishing between the grounds on which
the requested Party refused to extradite. Firstly, if extra-
dition was refused on grounds of territoriality or of natio-
nality or habitual residence, the requested Party would
have an obligation to submit the case for prosecution, it
being understood that in the absence of a request, it would
still have the right to do so. Secondly, if extradition was
refused on other grounds, the requested Party would have
a mere option to submit the case for prosecution. The latter
provision was not considered absolutely necessary since it
merely reflected the actual situation under international
law.

77. The authors of this text presented, in parallel with it,
a new draft of article 2 bis, paragraph 2, on the establish-
ment of jurisdiction, in order to harmonize the wording of
these two connected articles.

78. The proposal was supported by several representa-
tives who considered it as offering a valuable basis for
future consensus.

79. Several representatives wondered at the propriety of
introducing the clause “Without prejudice to article 2 bis,
paragraph 3”. Some representatives considered that other
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paragraphs of article 2 bis should be mentioned as well.
Some other representatives observed that there was no
need for safeguarding article 2 bis as it dealt with the
establishment of jurisdiction, whereas article 4, para-
graph 6, concerned the exercise of jurisdiction.

80. Several representatives asked for clarification with
regard to the use of the word “jurisdiction”. It was ex-
plained that it was intended to cover the cases set out in
article 2 bis, paragraph 1(a)(i), regarding offences com-
mitted in the territory, and paragraph 1(a)(ii), relating to
offences committed aboard a ship or aircraft, treated as
parts of the territory.

81. Several representatives expressed concern as regards
the assimilation of “habitual residence” in a territory to
nationality as a ground for refusing extradition. It was
explained that some countries treated habitual residents as
nationals with regard to extradition; as for countries extra-
diting habitual residents, the provision would entail no
consequences for them.

82. The requirement of a request from the requesting
Party gave rise to objections from several representatives.
In their view, this condition could be interpreted as affect-
ing the sovereignty of States. The obligation to prosecute
was in any case mandatory and should not be conditioned
by the existence of a request from the requesting Party.
Another representative expressed the view that this pro-
posal did not affect the sovereignty of States but only the
conditions’ of the international obligations which Parties
assume under this Convention. ’

83. The view was expressed by one representative that
the drafting of paragraph 6 should be inspired by the
approach and language of recent conventions in similar
matters such as the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment,
adopted in 1984. In that perspective, that representative
proposed a modified and simpler formulation of paragraph
6 which received support from several representatives.

84. The Group agreed that informal consultations should
be held between the sponsors of the two proposals with a
view to arriving at a common formulation. The results of
these consultations appear in annex I

85. The Group agreed to delete paragraph 7 as its provi-
sions would impose far-reaching obligations on Parties to
exercise extraterritorial jurisdiction tantamount to creating
universal jurisdiction over the offences covered by the
Convention. Furthermore, its provisions were superfluous
in view of the provisions of article 2 bis. One representa-
tive considered the provision objectionable as it would
make it incumbent on a Party to try an accused person
simply because this person was found in its territory.

86. With a view to complementing the provisions of
paragraph 6, one representative proposed the inclusion of
an additional paragraph to the effect that if extradition for
purposes of enforcing a sentence was refused, the reques-
ted Party upon application of the requesting Party, should
consider the enforcement of the sentence, or the remainder
thereof, which had been imposed under the law of the

requesting Party. It was pointed out that such a new pro-
vision would avoid conflict of jurisdiction as Parties
would not be called upon to engage in a new prosecution,
but to enforce foreign sanctions under their domestic law,
particularly in the case of absconded criminals, in the
context of international cooperation. The proposal was
supported by several representatives. Some representa-
tives, while supporting such a provision, indicated that it
should be of a non-mandatory nature.

87. The Group consequently adopted an amended ver-
sion of the proposal to the effect that if extradition, sought
for the purpose of enforcing a sentence, is refused for any
of the reasons mentioned in paragraph 6, the requested
Party shall, if its laws so permit and upon application of
the requesting Party, consider the enforcement of the sen-
tence, or the remainder thereof, which has been imposed
under the law of the requesting Party. The enforcement of
the transferred sentence would be subject to the conditions
provided for by the law of the requested Party. It was
explained that the enforcement of foreign sentences, an
innovative concept in the matter of extradition, could be
considered as an alternative to the obligation to prosecute
and as a measure which the requested and requesting
Parties could revert to if they so agreed.

88. Several representatives considered that paragraph 8
should be amended to provide a more liberal standard of
procedural and evidential requirements for extradition as
these no longer corresponded with the present exigencies
of the fight against international drug trafficking. Some
representatives considered that the new Convention pro-
vided an opportunity to eliminate the prima facie case
requirement which constituted an impediment to the effec-
tive prosecution of drug traffickers. It was proposed to
amend paragraph 8 by replacing the words “of evidence
providing reasonable grounds to believe” by the words “of
a valid arrest warrant or of an executory judgement of the
requesting State establishing”. This proposal received
wide support. It was suggested that a statement of the facts
should also be included in the request for extradition. On
the other hand, some representatives proposed that the
paragraph should be deleted as it was considered inappro-
priate to define in an international convention what ele-
ments should be included in an extradition request as these
were specified in the relevant treaties and legislation on
extradition.

89. Some representatives, supporting the deletion of
paragraph 8, proposed instead the insertion in para-
graph 10, where Parties are invited to consider entering
into bilateral and regional agreements to carry out or to
enhance the effectiveness of extradition, of a clause stating
that the procedural and evidentiary requirements should be
minimal as well as flexible and simple in nature. Such an
approach would be consistent with the requirement to
apply the new standards without discrimination as to diffe-
rent categories of crime.

90. Following informal consultations, the Group agreed
to a compromise text to the effect that Parties shall en-
deavour to minimize procedural and evidentiary require-
ments for extradition with respect to offences established
in accordance with article 2, paragraph 1. To that end, a
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valid arrest warrant or a final judgement of the requesting
Party, together with an outline of the facts constituting the
alleged offence, may be considered by Parties as sufficient
to support a request for extradition. It was explained that
the provision, in addition to not being mandatory, was
illustrative as to some of the measures which States, desi-
rous of relaxing evidentiary requirements, could adopt.

91. The Group agreed to delete paragraph 9 on concur-
rent jurisdiction as its provisions would be difficult to
implement in the absence of acceptable, objective criteria
to determine which Party was in a better position to prose-
cute. Several representatives in supporting the deletion of
the paragraph indicated that such a provision was no long-
er necessary in view of the adoption by the Group of
article 2 bis dealing with jurisdiction. The proposal to
redraft the provision of this article along the lines of arti-
cle 17 of the European Convention on Extradition was not
accepted. It was again stated in this connection that the
purpose of article 4 was not to establish an extradition
treaty but to make extradition possible according to the
conditions established in national legislation and bilateral
or multilateral treaties.

92. Several representatives spoke in favour of retaining
paragraph 10 which, in their view, had a useful purpose
inasmuch as bilateral and multilateral treaties could cover
situations which were not contemplated in article 4 as
drafted. It was however suggested that the idea inherent in
the paragraph should be expressed in a more synthesized
way and that the last part of the sentence could be dis-
pensed with. It was also suggested that the invitation to
States to enter into agreements should be couched in a
more forceful manner. The Group agreed to a rewording
of the paragraph along those lines.

93. The Group considered the inclusion of an additional
paragraph proposed by one representative to the effect that
Parties shall consider entering into bilateral or regional
agreements, whether ad hoc or general, to facilitate the
transfer of persons sentenced to long-term imprisonment
for offences to which article 4 applies, to their country of
origin, in order that they may complete their sentences
there. -

94. It was explained that the transfer of convicted drug
offenders, on the consent of the prisoner and subject to the
agreement of the State of nationality, which was a newly
developed technique of cooperation in criminal law,
would facilitate the implementation of article 4. It was
argued that States would consider more favourably the
extradition of nationals for the purpose of prosecution if
there was a guarantee that the sentence would be served
in the State of nationality. This argument was also sug-
gested as the reason for including this new paragraph in
article 4 rather than elsewhere in the draft Convention.
Some representatives, in supporting the proposal, indi-
cated that it was in line with the European Convention on
the Transfer of Sentenced Persons, adopted in 1983, and
the recommendation adopted by the Seventh United
Nations Congress on the Prevention of Crime and the
Treatment of Offenders.

95. The Group adopted the proposal on the understand-
ing that it would refer to multilateral rather than regional

treaties and that no reference would be made to the dura-
tion of the sentence as this was considered to be an issue
that should be left to the applicable treaties.

Article 5

96. The Group began consideration of article 5 by a
general discussion during which comments were made on
the structure and substance of the article as a whole as
well as on specific paragraphs.

97. The Group recognized that article 5 was of funda-
mental importance inasmuch as the effective implementa-
tion of the provisions of the new convention was dependent
on international cooperation.

98. Several representatives held the view that the provi-
sions of the article should be sufficiently detailed to serve
as guidelines for those Governments that might not be
familiar with the concept of mutual legal assistance, or
were not Parties to bilateral or other treaties in this field.
Such provisions would also facilitate mutual judicial assis-
tance for those States which require the existence of a
treaty obligation to give effect to such assistance.

99. Several other representatives did not share that ap-
proach. In their opinion, detailed provisions would give
rise to problems of implementation in the respective States
Parties because of the difference in their legal systems and
practices. The article should therefore be redrafted in less
constricting language and limit itself to laying down the
principle of international cooperation in this field without
establishing a specific mechanism of mutual judicial assis-
tance. In this regard one representative proposed that the
article should be reformulated along the lines of article 10
of the Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons, includ-
ing Diplomatic Agents, and of article 11 of the Interna-
tional Convention against the Taking of Hostages.

100. It was pointed out by several representatives that
there was no need to include in article 5 a full set of
regulations applicable specifically to drug offences since,
for a number of States, the whole ambit of mutual legal
assistance was already covered by a network of bilateral
and other treaties to which they were Parties. In order not
to jeopardize the operation of such instruments, it should
be made clear that the provisions of article 5 should apply
only if the two Parties concerned were not bound by any
other treaty of mutual legal assistance or, when such a
treaty existed, only if it did not provide differently.

101. Some representatives suggested that the limitation
clause in the introductory sentence of paragraph 1 should
be deleted-as such restricting language would have the
undesirable effect of weakening the provisions of the arti-
cle. Some other representatives were of the view that if
the provisions of the article were to be spelt out in detail,
they should be subject to a similar limitation clause as had
been agreed to in articles 7 and 14 so as to take into
account the different national legal systems.

102. Several representatives expressed the view that the
reference to “other judicial proceedings”, in paragraph 1,
could be susceptible to broad interpretation implying the
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inclusion of administrative proceedings which fell outside
the scope of the article. It was considered that a clear
distinction should be established between the field of judi-
cial assistance envisaged under this article and other fields
of cooperation such as those covered under article 6.

103. Several representatives objected to the detailed
enumeration of the modalities of judicial assistance in
subparagraphs 3(a)-(g) and expressed the view that the
paragraph should be redrafted in a more concise general
manner. One representative proposed that the phrase “but
not necessarily be limited to” in the introductory sentence
of paragraph 3 should be deleted and replaced by a new
additional subparagraph referring to “any other forms of
assistance not prohibited by the laws of the requested
State”. Some representatives considered that the provi-
sions of subparagraph 3(g) were out of place in an inter-
national convention and that issues touching upon such
sensitive matters as bank secrecy should better be tackled
within the realm of domestic jurisdiction.

104. One representative proposed that the transfer of
proceedings in subparagraph 4(a) should be dealt with in
a separate article. In order to make it clear that the pro-
visions of subparagraph 4(b) covered only the transfer of
persons in custody for evidentiary purposes and not for the
execution of sanctions, it was proposed that the temporary
character of the transfer should be specified. One repre-
sentative, stressing the importance of assistance to prose-
cution, suggested that the article should be redrafted so as
to encourage Parties to enter into arrangements enabling
persons in their territory to give evidence in other States
Parties.

105. One representative disputed the need for para-
graphs 5-7 for the reason that mutual assistance in crimi-
nal proceedings was currently undertaken in a satisfactory
manner through diplomatic channels, while cooperation in
the field of investigation was operative through the agen-
cies directly concerned and through the ICPO/Interpol.
One representative proposed that the provisions of these
paragraphs should be amended to conform with current
practice in matters of mutual judicial assistance, which
does not contemplate any central authority for the execu-
tion of requests. The requests should be conveyed through
the Ministry of Justice or through diplomatic channels,
direct administrative channels being permitted only in
cases of extreme urgency. The desirability of instituting a
focal point for communication was however emphasized
in the interest of efficiency. One representative indicated
that the provisions of article 17 of the 1961 Convention
and article 6 of the Convention on Psychotropic Substan-
ces, 1971, concerning the establishment of a special admi-
nistration should be taken into consideration in redrafting
the provisions of the above paragraphs.

106. As regards the cases envisaged in paragraph 11
where mutual legal assistance may be refused, it was the
view of one representative that the matter of refusal
should be left aside and settled as appropriate on the basis
of relevant treaties or domestic law.

107. One representative proposed that in order to
cover the problem of compatibility with existing treaties,

paragraph 13 should be redrafted along the lines of arti-
cle 11, paragraph 2, of the Convention for the Suppression
of Unlawful Acts against the Safety of Civil Aviation,
adopted in 1971.

108. During the course of the consideration of article 5
on a paragraph-by-paragraph basis, several representatives
indicated their preference for the deletion of the word
“legal” in the title and substantive provisions of article 5.
They felt it was too restrictive and did not accurately
reflect the entire range of cooperation envisaged in the
article which included non-judicial assistance. Some other
representatives, arguing in favour of the inclusion of the
word, stated that assistance under the article should be
purely legal and exclude assistance of an administra-
tive nature. Reference was made in this connection to the
other forms of cooperation covered in article 6. It was
suggested that it would be advisable to defer the decision
on the title until the content of the article had been -ela-
borated.

109. Some representatives suggested that the safeguard
clause in paragraph 1 of article 5 be deleted as it was
obvious from the text of the article that the provisions
would be exercised within the context of the constitutional,
legal and administrative systems of Parties. Several repre-
sentatives, however, felt that the safeguard clause should
be retained as it would facilitate the adoption of the other
substantive paragraphs. It was suggested that it might be
more appropriate to include such a clause at the end of the
article.

110. There was general agreement on the suggestion
that the words “upon request” be deleted from the para-
graph as it was implicit that all assistance rendered would
be on the basis of a request from another Party.

111. There was also agreement to state that the offences
to which the paragraph applied were those “established” in
paragraph 1 of article 2 so as to be consistent with the
formulation adopted in the other relevant provisions.

112. It was suggested that in order to reflect the prin-
ciple of double criminality, the paragraph should be
amended to specify that the offences in question had to be
established by both requesting and requested Parties. It
was, however, noted by one representative that if it was
found necessary to reflect the principle of double crimi-
nality in the Convention, provision should be made to
permit assistance to be provided by Parties on a discre-
tionary basis even if double criminality did not exist in a
given case. ‘

113. The propriety of the formula “other judicial pro-
ceedings”, as used in the paragraph, gave rise to certain
doubts on the part of some representatives. It was sug-
gested that it should be understood in a broad sense as
covering a wide range of actions aimed at enhancing the
efficacy of proceedings.

114, The informal working group continued considera-
tion of this article and the outcome of its discussions is
reflected in the text in annex II.
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[...1
ANNEX I

Article 2, new penultimate paragraph

[For the purpose of cooperation between Parties under this
Convention, - [including, in particular, cooperation under arti-
cles 3, 4, 5 and 6), offences established in accordance with this
article shall not be considered as [political or fiscal offences]
[offences political or fiscal in character] [or regarded as politi-
cally motivated] [unless the requested Party has substantial
grounds for believing that such cooperation may lead to or assist
in prosecuting or punishing a person on account of his race,
religion, nationality or political opinion, or that that person’s
position may be prejudiced for any of these reasons].]

Article 2 bis, paragraph 2*

Each Party:

(a) Shall also take such measures as may be necessary to
establish its jurisdiction over the offences it has established in
accordance with article 2, paragraph 1, when the alleged offender
is present in its territory and it does not extradite him to another
Party on the ground that the offence has been committed:

(i) In its territory or on board a ship or aircraft which
was registered under its laws at the time the offence
was committed, or

(ii) By a national or by a person who has his habitual
residence in its territory;

(b) May also take such measures as may be necessary to
establish its jurisdiction over the offences it has established in
accordance with article 2, paragraph 1, when the alleged offender
is present in its territory and it does not extradite him to another
Party on any other ground than those specified in subpara-
graph (a) above.

Article 3

1. Proceeds, narcotic drugs and psychotropic substances,
materials and equipment, and other instrumentalities derived
from or used in offences established in accordance with article
2, paragraph 1, shall be liable to confiscation. To that end, each
Party shall adopt such measures as may be necessary to enable
confiscation of:

(a) Proceeds derived from offences established in accor-
dance with article 2, paragraph 1, or property the value of which
corresponds to that of such proceeds;

(b) Narcotic drugs and psychotropic substances used in or
intended for use in the commission of offences established in
accordance with article 2, paragraph 1;

~ (c) Materials and equipment used in or intended for use in
the illicit production, processing or manufacture of such drugs
or substances;

(d) Other instrumentalities used in or intended for use in
the commission of offences established in accordance with arti-
cle 2, paragraph 1.

2. Each Party shall also adopt such measures as may be
necessary to enable it to identify, trace, freeze or seize proceeds,
property, instrumentalities or any other things referred to in
paragraph 1, for the purpose of the eventual confiscation.

*The revised draft text of article 2 bis, paragraph 2, was agreed to on
a provisional basis with respect to both structure and substance, but it was
recognized that it still required extensive review.

3. In order to carry out the measures referred to in this
article, each Party shall empower its courts or other competent
authorities to order that bank, financial or commercial records
be made available or be seized. A Party shall not decline to act
under the provisions of this paragraph on the ground of bank
secrecy.

[4. (a) Following a request made by another Party having
jurisdiction over an offence established in accordance with arti-
cle 2, paragraph 1, and in conformity with the provisions of
paragraphs [5, 6, 7, 8 and 11] of article 5, the Party in whose
territory proceeds, property, instrumentalities or any other
things referred to in paragraph 1 of this article are situated shall:

(i) Seek an order of confiscation from its competent
authorities and, if such an order is granted, give
effect to it; or ;

(ii) Submit to its competent authorities, with a view to
giving effect to it, an order of confiscation issued by
the requesting Party in accordance with paragraph 1,
to the extent to which it relates to proceeds, proper-
ty, instrumentalities or any other things referred to
in paragraph 1 situated in the territory of the re-
quested Party;

(b) Following a request made by another Party having
jurisdiction over an offence established in accordance with arti-
cle 2, paragraph 1, and in conformity with paragraphs (5, 6, 7,
8 and 11] of article 5, the requested Party shall take measures
to identify, trace, freeze or seize proceeds, property, instrumen-
talities or any other things referred to in paragraph 1, for the
purpose of an eventual confiscation to be ordered either in the
requesting Party or, pursuant to a request under section (a), in
the requested Party;

(c) The requested Party shall give effect to the request on
the basis of and in accordance with its domestic law or bilateral
or multilateral agreements, which may, at the discretion of the
requested Party, include the present Convention.]

5. (a) Proceeds or property that have been confiscated by
a Party pursuant to this article shall be disposed of by that Party
according to its law and administrative procedures;

(b) When acting on the request of another Party in accor-
dance with this article, the Parties may give special consideration
to concluding agreements on:

(i) Contributing the value of such proceeds and proper-
ty, or funds derived from the sale of such proceeds
or property, or a substantial part thereof, to inter-
governmental bodies specializing in the fight
against the illicit traffic in and abuse of narcotic
drugs and psychotropic substances;

(ii) Sharing, on a regular or case-by-case basis, such
proceeds or property, or funds derived from the sale
of such proceeds or property, with other Parties, in
a manner provided by its law, administrative proce-
dure or bilateral or multilateral agreements entered
into for this purpose.

6. Proceeds [and property] [shall] [may] be subject to
measures referred to in this article notwithstanding that they
have been intermingled with property acquired from other sour-
ces, or have been transformed or converted into other property.
Income or other benefits derived from such proceeds [or pro-
perty] [shall] [may] also be subject to such measures.

7. Each Party may consider ensuring that the onus of proof
be reversed regarding the legitimacy of proceeds or other pro-
perty liable to confiscation, to the extent that such action is
consistent with the principles of its domestic law and with the
nature of the judicial proceedings.
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8. . The provisions of this article shall not be construed as
prejudicing the rights of bona fide third parties.

9. Nothing contained in this article shall affect the prin-
ciple that the measures to which it refers shall be defined and
implemented in conformity with and under the conditions estab-
lished by the domestic law of a Party.

Article 4

1. This article shall apply to the offences established in
accordance with paragraph 1 of article 2 of this Convention.

2. Each of the offences to which this article applies shall
be deemed to be included as an extraditable offence in any
extradition treaty existing between Parties. Parties undertake to
include such offences as extraditable offences in every extradi-
tion treaty to be concluded between them.

3. If a Party which makes extradition conditional on the
existence of a treaty receives a request for extradition from
another Party with which it has no extradition treaty, it [may] [at
its option] [shall] consider this Convention as the legal basis
for extradition in respect of any offence to which this article
applies.

4. Parties which do not make extradition conditional on the
existence of a treaty shall recognize offences to which this arti-
cle applies as extraditable offences between themselves. -

5. Extradition shall be subject to the conditions provided
for by the law of the requested Party or by applicable extradition
treaties.

" 6. [For the purpose of cooperation between Parties under
this Convention, [including, in particular, cooperation under
articles 3, 4, 5 and 6], offences established in accordance with
this article shall not be considered as [political or fiscal offences]
[offences political or fiscal in character] {or regarded as politi-
cally motivated] [unless the requested Party has substantial
grounds for believing that such cooperation may lead to or assist
in prosecuting or punishing a person on account of his race,
religion, nationality or political opinion, or that that person’s
position may be prejudiced for any of these reasons].]*

7. Parties shall facilitate the extradition of persons accused
or convicted of offences established in accordance with article 2,
paragraph 1. To this end, a request for extradition by another
Party with respect to any of the offences to which this article
applies shall not be refused on the ground that the person sought
is a national of, or has his habitual residence in the territory of,
the requested Party, except in cases where refusal is required by
the constitution or the [domestic legal system] [fundamental
domestic law] [domestic law] of the requested Party. A Party
may elect or decline to consider this convention as satisfying a
requirement under its constitution or [domestic legal system]
[fundamental domestic law] [domestic law] that extradition of
nationals, or of persons having their habitual residence in its
territory, be subject to the existence of a treaty.**

8. (a) Without prejudice to the exercise of any other juris-
diction established in accordance with article 2 bis, the Party in
whose territory the alleged offender is present:

*Paragraph to be reconsidered in the context of article 2.

**Subparagraphs (b) and (c) of the former paragraph 5 (contained in
working paper DND/DCIT/WP.36) were deleted, leaving a shortened re-
numbered paragraph 7. One expert formally objected to deletion of sub-
paragraph (b).

(i) Shall, if it does not extradite him [to another Party]
and if the offence is one in respect of which the
requested Party has jurisdiction by virtue of article
2 bis, subparagraph 2(a), [at the request of the re-
questing Party] submit the case without undue delay
to its competent authorities for the purpose of prose-
cution; ; ;

(ii) May, if it does not extradite him and if the offence
is one in respect of which the requested Party has
jurisdiction by virtue of article 2 bis, subpara-
graph 2(b), submit the case to its competent authori-
ties for the purpose of prosecution;

(b) The competent authorities referred to in subpara-
graph (a) above shall take their decision in the same manner as
in the case of any offence of a similar nature under the law of
the requested Party.*

9. If extradition, sought for purposes of enforcing a sen-
tence, is refused on any of the grounds mentioned in para-
graph [7], the requested Party shall, if its law so permits and
upon application of the requesting Party, consider the enforce-
ment of the sentence, or the remainder thereof, which has been
imposed under the law of the requesting Party. The enforcement
of the sentence thus transferred, shall be subject to the other
conditions provided for by the law of the requested Party.

10. Parties shall endeavour to minimize procedural and
evidentiary requirements for extradition with respect to offences
established in accordance with article 2, paragraph 1. To that
end, a valid arrest warrant or a final judgement of the requesting
Party, together with an outline of the facts constituting the
alleged offence, may be considered by Parties as sufficient to
support a request for extradition.

11. The Patties shall seek to conclude bilateral and multi-
lateral agreements to carry out or to enhance the effectiveness of
extradition.

12. The Parties shall consider entering into bilateral or
multilateral agreements, whether ad hoc or general, to facilitate
the transfer of persons sentenced to imprisonment for offences
to which this article applies, to their country of origin, in order
that they may complete their sentences there.

Article 5
[MUTUAL [LEGAL] ASSISTANCE]

1. [Having due regard to their -constitutional, legal and
administrative systems as well as- relevant treaties or arrange-
ments,] the Parties shall afford one another the widest measure
of mutual legal assistance[, subject to the conditions provided
for by the laws of the requested Party,] in all investigations,
prosecutions {and other [judicial] [criminal] {proceedings] re-
lating to offences established in accordance with article 2, para-
graph 1, [by both the requesting and the requested Parties,]
[which fall within the jurisdiction of the requesting Party.] [The
law of the requested Party shall apply.]

(Note: reference to “[by both the requesting and the requested
Parties]” can be deleted if the idea is included in paragraph 9 or
paragraph 11.)

2. The Parﬁes undertake to adopt legislative. and adminis-
trative measures as may be necessary within their domestic legal

*The revised draft text of paragraph 8 was agreed to on a provisional
basis with respect to both structure and substance, but it was recognized
that it still required extensive review.
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systems to ensure that effective assistance as envisaged in this
article may be rendered to other Parties at their request.

3. [Mutual legal assistance shall include, [but not necessa-
rily be limited to):] [Mutual legal assistance shall be granted for
evidentiary purposes and it may include:]

(a) Taking evidence[; and the statement of persons];

(b} Effecting service of judicial documents;

(c) Executing requests for searches and seizures[; of pro-
perty];

[(d) Examining objects and sites;]

[(e) Locating or identifying witnesses|, suspects or other
persons];]

{(f/) Exchanging information and objects;]

[(g) Providing originals or certified copies of relevant docu-
ments and records, including bank, financial, corporate and
business records;]

[(h) Identifying, tracing, freezing and seizing proceeds or
property derived from or used in the offences established in
accordance with article 2, paragraph 1;}

[(i) Any other forms of assistance [allowed] [not prohi-
bited] by the domestic law of the requested Party;]

[(j) Making persons, including persons in custody, avail-
able to give evidence or assist in investigations.]
Proposal: delete paragraph 3.
Proposal: delete at least (d), (e), (f) and (h) of paragraph 3.
Proposal: delete paragraph 3 but incorporate (g) and (i) into
paragraph 1.
Proposal: divide paragraph 3 into two subparagraphs in the
following manner:
3 (i) Mutual legal assistance shall include: (a) to (h);
(ii) Mutual legal assistance may also include: (i)
to (j).

4. The Parties shall give favourable consideration to the

possibility of:

(a) Transferring to one another proceedings for criminal
prosecution in cases where such transfer may help to ensure that
all persons who commit offences punishable under this Conven-
tion are brought to justice;

Proposal: reword (a) as follows:

“(a) Transferring to one another proceedings for criminal
prosecution of offences enumerated in article 2, paragraph 1,
of this Convention in cases where such transfer is to be con-
sidered in the interest of a proper administration of justice.

“(b) [Temporarily] transferring for testimonial purposes
persons in custody whose evidence is material to a prosecu-
tion or other judicial proceeding [and ensuring their safe
conduct].

“[(c) Entering into agreements or arrangements to facili-
tate or compel the attendance of other persons resident in
their territory to give evidence at prosecutions or other judi-
cial proceedings in the territory of other Parties.]”

Proposal: delete paragraph 4 and transfer (b) to paragraph 3.
(Note: see also new (j) in paragraph 3.)° .

Proposal: insert new paragraph 5 reading as follows and
renumber as appropriate:

5. Paragraphs 6 to 13* shall apply only if the Parties are
not bound by any treaty of mutual legal assistance or if such
treaty exists but does not provide for different rules.

[5. [Each Party shall designate [an appropriate] {a central]
authority] [Competent authorities shall be designated by each
Party] to facilitate or execute requests for mutual legal assis-
tance. [The authority] [The authorities] designated by each Party
for this purpose shall be notified through the Secretary~General
to all other Parties.]

Proposal: delete paragraphs 5 and 6.

Proposal: delete paragraphs 5, 6 and 7.

Proposal: delete paragraphs 5, 6, 7 and 8.

Proposal: redraft article 5 as suggested in paragraph 490 of

DND/DCIT/WP.1.

Proposal: redraft paragraph 5 as in paragraphs 5 and 7 of

article 5 in DND/DCIT/WP.44.

[6. The designated authorities may communicate [directly
with each other] [through established diplomatic channels] for
the execution of requests made under the provisions of this ar-
ticle.]

[7. Requests for mutual legal assistance shall be made in
writing [in a language acceptable to the requested Party. In
emergency situations, a request may be made orally, to be fol-
lowed as soon as possible thereafter by a written request.]]

[8. Requests for mutual legal assistance shall contain:
(a) The title of the authority making the request;
(b) The object of, and the reason for, the request;

(c) [Except for requests for the service of documents,] [if
necessary] a statement of facts [alleged or sought to be ascer-
tained]; ;

[(d) An outline of any procedural requirements essential to
the requesting Party;] ’

(e) [A precise description of the assistance requested];

(f) Such other information or documents as the requested
Party may require].

9. A request shall be executed in accordance with the law
of the requested Party and, to the extent [not precluded] [per-
mitted] by the law of the requested Party, in accordance with
the procedural requirements specified in the request [, where
possible]. ,

*Old paragraphs 5-12.
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DOCUMENT E/CONF.82/6
Agenda

[Original: English]
[25 November 1988]

1. Opening of the Conference.
2. Election of the President.

3. Organization and procedural matters:
(a) Adoption of the rules of procedure;
(b) Adoption of the agenda;
(c¢) Election of officers other than the President;
(d) Credentials of delegations to the Conference:

(i) Appointment of the Credentials Committee;
(ii)) Report of the Credentials Committee;

(e) Appointment of members of the Drafting Committee;

(f) Establishment of the Committees of the Whole;

{g) Organization of work;

(h) Appointment of other committees, subcommittees or working groups;

4. Consideration of a draft convention against illicit traffic in narcotic drugs and
psychotropic substances.

5. Adoption of the Convention and of the final act of the Conference.

6. Signature of the final act and of the Convention.

DOCUMENT E/CONF.82/7

Rules of procedure

[Original: English]
[25 November 1988]

I. REPRESENTATION AND CREDENTIALS other representatives, alternate representatives and advisers
as may be required.

Composition of delegations Alternates and advisers

Rule 1 Rule 2
The delegation of each State participating in the Con- The head of delegation may designate an alter_nate rep-
ference shall consist of a head of delegation and such resentative or an adviser to act as a representative.

45
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Credentials

Rule 3

The credentials of heads of delegations and the names
of alternate representatives and advisers shall be submitted
early to the Executive Secretary of the Conference and if
possible not later than 24 hours after the opening of the
Conference. Any subsequent change in the composition of
delegations shall also be submitted to the Executive Sec-
retary. The credentials shall be issued either by the Head
of State or Government or by the Minister for Foreign
Affairs.

Credentials Committee

Rule 4

A Credentials Committee of nine members shall be
appointed at the beginning of the Conference. Its compo-
sition shall be based on that of the Credentials Committee
of the General Assembly of the United Nations at its forty-
third session. It shall examine the credentials of delega-
tions and report to the Conference without delay.

Provisional participation in the Conference

Rule 5

Pending a decision of the Conference upon their cre-
dentials, delegations shall be entitled to participate provi-
sionally in the Conference.

II. OFFICERS
Elections

Rule 6

The Conference shall elect from among the represen-
tatives of participating States the following officers: a Pre-
sident and 24 Vice-Presidents and a Rapporteur-General,
as well as the Chairmen of the Committees of the Whole
provided for in rule 48 and the Chairman of the Drafting
Committee provided for in rule 49. These officers shall be
elected on the basis of ensuring the representative charac-
ter of the General Committee. The Conference may also
elect such other officers as it deems necessary for the
performance of its functions.

General powers of the President

Rule 7

1. In addition to exercising the powers conferred upon
him elsewhere by these rules, the President shall preside
at the plenary meetings of the Conference, declare the
opening and closing of each meeting, direct the discus-
sion, ensure observance of these rules, accord the right to
speak, promote general agreement, inform the General
Committee on efforts to reach general agreement, put
questions to the vote and announce decisions. The Presi-
dent shall rule on points of order and, subject to these

rules, shall have complete control of the proceedings and
over the maintenance of order thereat. The President may
propose to the Conference the closure of the list of speak-
ers, a limitation on the time to be allowed to speakers and
on the number of times each representative may speak on
a question, the adjournment or the closure of the debate
and the suspension or the adjournment of a meeting.

2. The President, in the exercise of his functions,
remains under the authority of the Conference.

Acting President

Rule 8

1. If the President finds it necessary to be absent from
a meeting or any part thereof, he shall designate a Vice-
President to take his place.

2. A Vice-President acting as President shall have the
powers and duties of the President.

Replacement of the President

Rule 9

If the President is unable to perform his functions, a
new President shall be elected.

The President shall not vote

Rule 10

The President, or a Vice-President acting as President,
shall not vote in the Conference, but shall designate
another member of his delegation to vote in his place.

III. GENERAL COMMITTEE
Composition

Rule 11

There shall be a General Committee consisting of
29 members, which shall comprise the President, Vice-
Presidents and Rapporteur-General of the Conference, the
Chairmen of the Committees of the Whole and the Chair-
man of the Drafting Committee. The President of the
Conference, or in his absence, one of the Vice-Presidents
designated by him, shall serve as Chairman of the General
Comimittee.

Substitute members

Rule 12

If the President or a Vice-President of the Conference
is to be absent during a meeting of the General Com-
mittee, he may designate a member of his delegation to sit
and vote in the Committee. In case of absence, the Chair-
man of a Commiitee of the Whole shall designate the
Vice-Chairman of that Committee as his substitute, and
the Chairman of the Drafting Committee shall designate a
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member of the Drafting Committee. When serving on the
General Committee, the Vice-Chairman of a Committee
of the Whole or member of the Drafting Committee shall
not have the right to vote if he is of the same delegation
as another member of the General Committee.

Functions

Rule 13

The General Committee shall assist the President in the
general conduct of the business of the Conference and,
subject to the decisions of the Conference, shall ensure the
coordination of its work.

IV. SECRETARIAT
Duties of the Secretary-General

Rule 14

1. The Secretary-General of the United Nations shall
be the Secretary-General of the Conference. He, or his
representative, shall act in that capacity in all meetings of
the Conference and its committees.

2. The Secretary-General shall appoint an Executive
Secretary of the Conference and shall provide and direct
the staff required by the Conference and its commit-
tees.

Duties of the secretariat

Rule 15

The secretariat of the Conference shall, in accordance
with these rules:

(a) Interpret speeches made at meetings;

(b) Receive, translate, reproduce and distribute the
documents of the Conference;

(c) Publish and circulate the official documents of the
Conference;

(d) Prepare and circulate records of public meetings;
() Make and arrange for the keeping of sound re-
cordings of meetings;

(f) Arrange for the custody and preservation of the
documents of the Conference in the archives of the United
Nations; and

(g) Generally perform all other work that the Con-
ference may require. .

‘ Statements by the secretariat
Rule 16 |
In the exercise of the duties referred to in rules 14 and
15, the Secretary-General or any other member of the staff
designated for that purpose may, at any time, make either

oral or written statements concerning any question under
consideration.

V. OPENING OF THE CONFERENCE

Temporary President

Rule 17

The Secretary-General of the United Nations or, in his
absence, his representative, shall open the first meeting
of the Conference and preside until the Conference has
elected its President.

Decisions concerning organization

Rule 18

1. On the basis of recommendations submitted by
the Review Group, and those emerging from any pre-
Conference consultations, the Conference shall, to the
extent possible, at its first meeting:

(a) Adopt its rules of procedure;

(b) Elect its officers and constitute its subsidiary
organs; , :

(c) Adopt its agenda, the draft of which shall, until
such adoption, be the provisional agenda of the Confe-
rence;

(d) Decide on the organization of its work.

2. Recommendations relating to matters set out in
paragraph 1, subparagraphs (a) to (d) above, submitted
by the Review Group and those resulting from - pre-
Conference consultations shall, unless the Conference spe-
cifically decides otherwise, be acted on without further
discussion.

VL. CONDUCT OF BUSINESS

Quorum

Rule 19

The President may declare a meeting open and permit
the debate to proceed when representatives of at least one
third of the States participating in the Conference are
present. The presence of representatives of a majority of
the States so participating shall be required for any deci-
sion to be taken. '

Speeches

Rule 20

1. No one may address the Conference without
having previously obtained the permission of the Presi-
dent. Subject to rules 21, 22, 25 and 27, the President shall
call upon speakers in the order in which they signify their
desire to speak. The Secretariat shall be in charge of draw-
ing up a list of such speakers. The President may call a
speaker to order if his remarks are not relevant to the
subject under discussion.

2. The Conference may limit the time allowed to
each speaker and the number of times each representative
may speak on a question. Before a decision is taken, two
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representatives may speak in favour of, and two against,
a proposal to set such limits. When the debate is limited
and a speaker exceeds the allotted time, the President shall
call him to order without delay.

Precedence

Rule 21

The chairman or rapporteur of a committee, or the
representative of a subcommittee or working group, may
be accorded precedence for the purpose of explaining the
conclusions arrived at by his committee, subcommittee or
working group.

Points of order

Rule 22

During the discussion of any matter, a representative
may at any time raise a point of order, which shall be
decided immediately by the President in accordance with
these rules. A representative may appeal against the ruling
of the President. The appeal shall be put to the vote imme-
diately, and the President’s ruling shall stand unless over-
ruled by a majority of the representatives present and
voting. A representative may not, in raising a point of or-
der, speak on the substance of the matter under discussion.

Closing of list of speakers
Rule 23

During the course of a debate the President may an-
nounce the list of speakers and, with the consent of the
Conference, declare the list closed.

Right of reply
Rule 24

I. Notwithstanding rule 23, the President shall accord
the right of reply to a representative of any State partici-
pating in the Conference who requests it. Any other repre-
sentative may be granted the opportunity to make a reply.

2. Replies made pursuant to the present rule shall be
made at the end of the last meeting of the day, or at the
conclusion of the consideration of the relevant issue if that
is sooner.

3. The number of interventions in reply for any delega-
tion at a given meeting should be limited to two per issue.

4. The first intervention in reply, for any delegation
on any issue at a given meeting, shall be limited to five
minutes and the second intervention shall be limited to
three minutes.

Adjournment of debate

Rule 25

A representative may at any time move the adjourn-
ment of the debate on the question under discussion. In
addition to the proposer of the motion permission to speak

on the motion shall be accorded only to two representa-
tives in favour and to two opposing the adjournment, after
which the motion shall, subject to rule 28, be immediately
put to the vote.

Closure of debate

Rule 26

A representative may at any time move the closure of
the debate on the question under discussion, whether or
not any other representative has signified his’her wish to
speak. Permission to speak on the motion shall be accor-
ded only to two representatives opposing the closure, after
which the motion shall, subject to rule 28, be immediately
put to the vote.

Suspension or adjournment of the meeting

Rule 27

Subject to rule 40, a representative may at any time
move the suspension or the adjournment of the meeting.
No discussion on such motions shall be permitted and they
shall, subject to rule 28, be immediately put to the vote.

Order of motions

Rule 28

The motions indicated below shall have precedence in
the following order over all proposals or other motions
before the meeting:

(a) To suspend the meeting;
(b) To adjourn the meeting;

(c) To adjourn the debate on the question under dis-
cussion;

(d) To close the debate on the question under discus-
sion.

Basic proposal

Rule 29

The draft articles of the Convention against Illicit Traf-
fic in Narcotic Drugs and Psychotropic Substances, sub-
mitted by the Commission on Narcotic Drugs at its tenth
special session and those submitted as part of its report by
the Review Group, shall constitute the basic proposal for
consideration by the Conference.

Other proposals and amendments

Rule 30

Other proposals and amendments shall normally be
submitted in writing to the Executive Secretary of the
Conference, who shall circulate copies to all delegations.
As a general rule, no proposal shall be discussed or put
to the vote at any meeting of the Conference unless
copies of it have been circulated to all delegations not
later than the day preceding the meeting. The President
may, however, permit the discussion and consideration of
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amendments, even though these amendments have not
been circulated or have only been circulated the same day.

Decisions on competence

Rule 31

Subject to rule 22, any motion calling for a decision on
the competence of the Conference to discuss any matter or
to adopt a proposal submitted to it shall be put to the vote
before the matter is discussed or a decision is taken on the
proposal in question.

Withdrawal of proposals and motions

Rule 32

A proposal or a motion may be withdrawn by its pro-
poser at any time before voting on it has commenced,
provided that it has not been amended. A proposal or a
motion that has thus been withdrawn may be reintroduced
by any representative.

Reconsideration of proposals

Rule 33

When a proposal has been adopted or rejected it may
not be reconsidered unless the Conference, by a two-thirds
majority of the representatives present and voting, so de-
cides. Permission to speak on the motion to reconsider
shall be accorded only to two speakers opposing the
motion, after which it shall be immediately put to the vote.

Invitations to technical advisers

Rule 34

The Conference may invite to one or more of its meet-
ings any person whose technical advice it may consider
useful for its work.

VII. DECISION-MAKING
General agreement

Rule 35

1. The Conference shall make its best endeavours to
ensure that the work of the Conference is accomplished by
general agreement.

2. If, in the consideration of any matter of substance,
all efforts have been made and no agreement appears to be
attainable, the President of the Conference shall inform
the General Committee that efforts to reach general agree-
ment have failed. The General Committee shall there upon
consider the matter and recommend the steps to be taken.

Voting rights
Rule 36

Each State participating in the Conference shall have
one vote.

Majority required

Rule 37

1. Subject to rule 35, decisions of the Conference on
all matters of substance shall be taken by a two-thirds
majority of the representatives present and voting.

2. Except as otherwise provided in these rules, deci-
sions of the Conference on all matters of procedure shall
be taken by a majority of the representatives present and
voting.

3. If the question arises whether a matter is one of
procedure or of substance, the President of the Conference
shall rule on the question. An appeal against this ruling
shall be put to the vote immediately, and the President’s
ruling shall stand unless overruled by a majority of the
representatives present and voting.

4. If a vote is equally divided, the proposal or motion
shall be regarded as rejected.

Meaning of the phrase “representatives
present and voting”

Rule 38

For the purpose of these rules, the phrase “representa-
tives present and voting” means representatives present
and casting an affirmative or negative vote. Representa-
tives who abstain from voting shall be considered as not
voting.

Method of voting

Rule 39

1. Except as provided in rule 46, the Conference shall
normally vote by show of hands, except that a representa-
tive may request a roll-call, which shall then be taken in
the English alphabetical order of the names of the States
participating in the Conference, beginning with the dele-
gation whose name is drawn by lot by the President. The
name of each State shall be called in all roll-calls and its

” 6

representative shall reply *“yes”, “no” or “abstention”.

2. When the Conference votes by mechanical means,
a non-recorded vote shall replace a vote by show of hands
and a recorded vote shall replace a roll-call. A represen-
tative may request a recorded vote, which shall, unless a
representative requests otherwise, be taken without calling
out the names of the States participating in the Con-
ference.

3. The vote of each State participating in a roll-call or
a recorded vote shall be inserted in any record of or report
on the meeting.

Conduct during voting

Rule 40

After the President has announced the commencement
of .voting, no representative shall interrupt the voting
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except on a point of order in connection with the process
of voting.

Explanation of vote

Rule 41

Representatives may make brief statements consisting
solely of explanations of vote, before the voting has com-
menced or after the voting has been completed. The Presi-
dent may limit the time to be allowed for such explana-
tions. The representative of a State sponsoring a proposal
or motion shall not speak in explanation of vote thereon,
except if it has been amended.

Division of proposals

Rule 42

A representative may move that parts of a proposal be
voted on separately. If a representative objects, the motion
for division shall be voted upon. Permission to speak on
the motion shall be accorded only to two representatives
in favour and two opposing the division. If the motion is
carried, those parts of the proposal that are subsequently
approved shall be put to the vote as a whole. If all opera-
tive parts of the proposal have been rejected, the proposal
shall be considered to have been rejected as a whole.

Amendments

Rule 43

A proposal is considered an amendment to another pro-
posal if it merely adds to, deletes from or revises part of
that proposal. Unless specified otherwise, the word “pro-
posal” in these rules shall be considered as including
amendments.

Order of voting on amendments

Rule 44

- When an amendment is moved to a proposal, the
amendment shall be voted on first. When two or more
amendments are moved to a proposal, the Conference
shall vote first on the amendment furthest removed in
substance from the original proposal and then on the
amendment next furthest removed therefrom and so on
until all the amendments have been put to the vote.
Where, however, the adoption of one amendment neces-
sarily implies the rejection of another amendment, the
- latter shall not be put to the vote. If one or more amend-
ments are adopted, the amended proposal shall then be
voted upon.

Order of voting on proposals

Rule 45

1. If two or more proposals, other than amendments,
relate to the same question, they shall, unless the Con-
ference decides otherwise, be voted on in the order in
which they were submitted. The Conference may, after

each vote on a proposal, decide whether to vote on the next
proposal.

2. Revised proposals shall be voted on in the order in
which the original proposals were submitted, unless the
revision substantially departs from the original proposal.
In that case the original proposal shall be considered as
withdrawn and the revised proposal shall be treated as a
new proposal. :

3. A motion requiring that no decision be taken on a
proposal shall be put to the vote before a vote is taken on
the proposal in question.

Elections

Rule 46

All elections shall be held by secret ballot unless, in the
absence of any objection, the Conference decides to pro-
ceed without taking a ballot when there is an agreed can-

" didate or slate.

Rule 47

1. When one or more elective places are to be filled
at one time under the same conditions, those candidates,
in a number not exceeding the number of such places,
obtaining in the first ballot a majority of the votes cast and
the largest number of votes shall be elected.

2. If the number of candidates obtaining such a majo-
rity is less than the number of places to be filled, additional
ballots shall be held to fill the remaining places.

VIII. COMMITTEES

Committees of the Whole

Rule 48

The Conference shall establish two Committees of the
Whole, which may set up subcommittees or working
groups. Each Committee of the Whole shall have as its
officers a Chairman, a Vice-Chairman and a Rapporteur.

Drafting Committee

Rule 49

1. The Conference shall establish a Drafting Com-
mittee consisting of 15 members, including its Chairman
who shall be elected by the Conference in accordance with
rule 6. The other 14 members of the Committee shall be
appointed by the Conference on the proposal of the Gene-
ral Committee. The Rapporteurs of the Committees of the
Whole participate ex officio, without a vote, in the work
of the Drafting Committee.

2. The Drafting Committee shall consider draft arti-
cles referred to it by the Committee of the Whole. The
Drafting Committee shall furthermore prepare drafts and
give advice on drafting as requested by the Conference or
by the Committee of the Whole. It shall coordinate and
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review the drafting of all texts adopted, and shall report,
as appropriate, either to the Conference or to a Committee
of the Whole.

Officers
Rule 50

Except as otherwise provided in rule 6, each com-
mittee, subcommittee and working group shall elect its
own officers.

Quorum

Rule 51

1. The Chairman of a Committee of the Whole may
declare a meeting open and permit the debate to proceed
when representatives of at least one quarter of the States
participating in the Conference are present. The presence
of representatives of a majority of the States so partici-
pating shall be required for any decision to be taken.

2. A majority of the representatives of the General,
Drafting or Credentials Committee or of any committee,
subcommittee or working group shall constitute a quorum.

Officers, conduct of business and voting

Rule 52

The rules contained in chapters II, VI (except rule 19)
and VII above shall be applicable, mutatis mutandis, to the
proceedings of committees, subcommittees and working
groups, except that:

(a) The Chairmen of the General, Drafting and Cre-
dentials Committees and the chairmen of committees, sub-
committees and working groups may exercise the right to
vote, and

(b) Decisions of committees, subcommittees and
working groups shall be taken by a majority of the repre-
sentatives present and voting, except that the reconsidera-
tion of a proposal or an amendment shall require the
majority established by rule 33.

Other committees

" Rule 53

1. In addition to the committees referred to above, the
Conference may establish such committees and working
groups as it deems necessary for the performance of its
functions.

2. Each committee may set up subcommittees and
working groups.

Rule 54

1. The members of the committees and working
groups of the Conference, referred to in rule 53, para-
graph 1, shall be appointed by the President, subject to the
approval of the Conference, unless the Conference decides
otherwise.

2. Members of subcommittees and working groups
of committees shall be appointed by the Chairman of the
committee in question, subject to the approval of that com-
mittee, unless the committee decides otherwise.

IX. LANGUAGES AND RECORDS
Languages of the Conference

Rule 55

Arabic, Chinese, English, French, Russian and Spanish
shall be the languages of the Conference.

Interpretation

Rule 56

1. Speeches made in a language of the Conference
shall be interpreted into the other such languages.

2. A represehtative may speak in a language other
than a language of the Conference if the delegation con-
cerned provides for interpretation into one such language.

Records and sound recordings of meetings

Rule 57

1. Summary records of the plenary meetings of the
Conference and of the meetings of the Committees of the
Whole shall be kept in the languages of the Conference.
As a general rule, they shall be circulated as soon as pos-
sible, simultaneously in all the languages of the Confer-
ence, to all representatives, who shall inform the Sec-
retariat within five working days after the circulation of
the summary record of any changes they wish to have
made. .

2. The Secretariat shall make sound recordings of
meetings of the Conference, the Committees of the Whole
and the Drafting Committee. Such recordings shall be
made of meetings of other committees, subcommittees or
working groups when the body concerned so decides.

Languages of official documents

Rule 58

Official documents shall be made available in the lan-
guages of the Conference.

X. PUBLIC AND PRIVATE MEETINGS

Plenary meetings and meetings of the Committees
of the Whole

Rule 59

The plenary meetings of the Conference and meetings
of the Committees of the Whole shall be held in public
unless the body concerned decides otherwise. All decisions
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taken by the plenary of the Conference at a private meet-
ing shall be announced at an early public meeting of the

plenary.
Other meetings

Rule 60

As a general rule meetings of the General Committee,
the Drafting Committee, subcommittees or working
groups shall be held in private.

Communiqués on private meetings

Rule 61

At the close of a private meeting, the President of the
Conference may issue a communiqué to the press through
the Executive Secretary.

XI. OTHER PARTICIPANTS AND OBSERVERS

Namibia, represented by the United Nations
Council for Namibia

Rule 62

Namibia, represented by the United Nations Council for
Namibia, may participate in the deliberations of the Con-
ference, the Committees of the Whole and, as appropriate,
other committees, subcommittees or working groups, in
accordance with the relevant resolutions and decision of
the General Assembly.

Representatives of organizations that have received a
standing invitation from the General Assembly to
participate in the sessions and the work of all
international conferences convened under the
auspices of the General Assembly in the
capacity of observers

Rule 63

Representatives designated by organizations that have
received a standing invitation from the General Assembly
to participate in the sessions and the work of all inter-
national conferences convened under the auspices of the
General Assembly have the right to participate as obser-
vers, without the right to vote, in the deliberations of the
Conference, the Committees of the Whole and, as ap-
propriate, other committees, subcommittees or working
groups.

Representatives of national liberation movements

Rule 64

Representatives of national liberation movements in-
vited to the Conference may participate as observers,
without the right to vote, in the deliberations of the Con-
ference, the Committees of the Whole and, as appropriate,
other committees, subcommittees or working groups on
any matter of particular concern to those movements.

Representatives of the specialized agencies*

Rule 65

Representatives designated by the specialized agen-
cies** may participate, without the right to vote, in the
deliberations of the Conference, the Committees of the
Whole and, as appropriate, other committees, subcom-
mittees or working groups on questions within the scope
of their activities.

Representatives of other intergovernmental
organizations

Rule 66

Representatives designated by other intergovernmental
organizations** invited to the Conference may participate
as observers, without the right to vote, in the deliberations
of the Conference, the Committees of the Whole and, as
appropriate, other committees, subcommittees or working

" groups on questions within the scope of their activities.

Representatives of interested United Nations organs
and of the International Narcotics Control Board

Rule 67

Representatives designated by interested organs of the
United Nations and by the International Narcotics Control
Board** may participate as observers, without the right
to vote, in the deliberations of the Conference, its Com-
mittees of the Whole and, as appropriate, other commit-
tees, subcommiittees or working groups on questions with-
in the scope of their activities.

Observers for non-governmental organizations

Rule 68

1. Non-governmental organizations invited to the
Conference may designate representatives to sit as obser-
vers at public meetings of the Conference and the Com-
mittees of the Whole.

2. Upon the invitation of the presiding officer of the
conference body concerned and subject to the approval of
that body, such observers may make oral statements on
questions in which they have special competence.

Written statements

Rule 69

Written statements submitted by the designated repre-
sentatives referred to in rules 63 to 68 shall be distributed
by the Secretariat to all delegations in the quantities and
in the language in which the statements are made available

*For the purpose of these rules, the term “specialized agencies” in-
cludes the International Atomic Energy Agency and the General Agree-
ment on Tariffs and Trade.

**In accordance with Economic and Social Council resolution 1988/
8 of 25 May 1988, representatives designated by specialized agencies,
intergovernmental organizations and the International Narcotics Control
Board shall have the same rights they have at sessions of the Council.
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to it at the site of the Conference, provided that a state-
ment submitted on behalf of a non-governmental organi-
zation is related to the work of the Conference and is on
a subject in which it has special competence.

XII. SUSPENSION AND AMENDMENT OF THE
RULES OF PROCEDURE
Method of suspension
Rule 70

Any of these rules may be suspended by the Con-
ference provided that twenty-four hours’ notice of the pro-

posal for the suspension has been given, which may be
waived if no representative objects. Any such suspension
shall be limited to a specific and stated purpose and to a
period required to achieve that purpose.

Method of amendment

Rule 71

These rules of procedure may be amended by a deci-
sion of the Conference taken by a two-thirds majority of
the representatives present and voting, after the General
Committee has reported on the proposed amendment.

DOCUMENT E/CONF.82/10*

Report of the Credentials Committee

1. Atits 1st plenary meeting, on 25 November 1988, the
United Nations Conference for the Adoption of a Conven-
tion against Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances, in accordance with paragraph 4 of the
rules of procedure of the Conference, appointed a Cre-
dentials Committee composed of the following States:
Bolivia, Botswana,** China, Cote d’Ivoire,** Jamaica,**
Luxembourg, Thailand, Union of Soviet Socialist Repub-
lics and United States of America.

2. The Credentials Committee held one meeting on
12 December.

3. Edouard Molitor (Luxembourg) was unanimously
elected Chairman of the Committee.

4. The Committee had before it a memorandum by the
Executive Secretary of the Conference, dated 6 December,
on the status of credentials of representatives of States
attending the Conference. Additional information on cre-
dentials received by the Executive Secretary of the Confe-
rence after the issuance of the memorandum was provided
to the Committee by the Secretary of the Committee. On
the basis of the information made available to it, the
Committee noted that, as at 12 December:

(a) Formal credentials issued by the Head of State or
Government or by the Minister for Foreign Affairs, as
provided for in rule 3 of the rules of procedure of the
Conference, had been submitted by the representatives
of the following 93 States participating in the Conference:
Afghanistan, Albania, Algeria, Argentina, Australia, Aus-
tria, Bahamas, Barbados, Belgium, Bolivia, Botswana,
Bulgaria, Burma, Byelorussian Soviet Socialist Republic,

*Incorporating document E/CONF.82/10/Corr.1.

**These States were elected at the 3rd plenary meeting, on 1 Decem-
ber 1988.

[Original: English]
[15 December 1958]

Cameroon, Canada, Chile, China, Colombia, Costa Rica,
Cote d’Ivoire, Cuba, Cyprus, Czechoslovakia, Denmark,
Egypt, Ethiopia, Finland, France, German Democratic
Republic, Germany, Federal Republic of, Ghana, Greece,
Guatemala, Guinea, Holy See, Honduras, Hungary, India,
Indonesia, Iran (Islamic Republic of), Ireland, Israel, Italy,
Jamaica, Japan, Jordan, Kenya, Kuwait, Libyan Arab
Jamahiriya, Luxembourg, Malaysia, Malta, Mauritania,
Mauritius, Mexico, Monaco, Morocco, Nepal, Nether-
lands, New Zealand, Nicaragua, Nigeria, Norway, Oman,
Pakistan, Panama, Papua New Guinea, Paraguay, Peru,
Philippines, Poland, Portugal, Qatar, Republic of Korea,
Senegal, Spain, Sri Lanka, Sudan, Suriname, Sweden,
Switzerland, Thailand, Turkey, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireland, United
Republic of Tanzania, United States of America, Vene-
zuela, Yemen, Yugoslavia and Zaire;

(b) Credentials for the representatives of the follow-
ing 5 States, issued by their respective Heads of State or
Government or Ministers for Foreign Affairs, had been
communicated to the Secretary-General of the Conference
in the form of a cable: Dominican Republic, Ecuador,
Madagascar, Uruguay and Viet Nam;

{c) The designation of the representatives of the fol-
lowing State had been communicated to the Executive
Secretary of the Conference by means of a letter, note
verbale or cable from the Ministry for Foreign Affairs:
Bangladesh;

(d) The designation of the representatives of the fol-
lowing 6 States had been communicated to the Executive
Secretary of the Conference by means of a letter, note
verbale or cable from their respective permanent repre-
sentatives or permanent missions to the United Nations
(Geneva, New York or Vienna) or their embassies at
Vienna: Bahrain, Brazil; Iraq, Saudi Arabia, Tunisia and
United Arab Emirates; ’
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(e) As at 12 December, no credential had been re-
ceived from the representative of the following State
participating in the Conference: Cape Verde.

5. Statements relating to the credentials of representa-
tives of States participating in the Conference were made
by the representatives of the United States of America and
the Union of Soviet Socialist Republics.

6. The representative of the United States of America
stated that, while his delegation was not challenging the
credentials of the delegation of Afghanistan for participa-
tion in the Conference, his delegation wished to make it
clear that his Government remained deeply concerned
about the situation in Afghanistan. In not pressing an
objection concerning the representatives of Afghanistan,
the United States should in no way be considered as ac-
cepting the regime at Kabul as legitimate or representative
of the Afghan people.

7. The representative of the Union of Soviet Socialist
Republics stated that the claim by one of the delegations
questioning the credentials of the representatives of the
Republic of Afghanistan, which acted internationally as a
sovereign independent and non-aligned State and a fully
legitimate Member of the United Nations, was nothing
but a deliberate attempt to distort the historic and politi-
cal realities. Such claims were contrary to the goal of a
thorough and comprehensive settlement of the situation
regarding Afghanistan, the way to! which lay through scru-
pulous implementation of the Geneva agreements.

8. The Chairman proposed that, taking into account the
statements made and positions expressed by members of
the Committee, which would be reflected in the Com-
mittee’s report, the Committee adopt the following draft
resolution:

“The Credentials Committee,

“Having examined the credentials of the representa-
tives to the United Nations Conference for the Adop-
tion of a Convention against Illicit Traffic in Narcotic

Drugs and Psychotropic Substances, referred to in para-
graph 4 of the present report,

“Taking into account the statements made by dele-
gations during the debate,

“1. Accepts the credentials of the representatives
of the States referred to in paragraph 4(a), (b), (c) and
(d) above;

“2. Accepts the provisional participation of the re-
presentatives of the States referred to in paragraph 4(e)
pending the receipt of their credentials;

“3. Recommends that the Conference should ap-
prove the report of the Credentials Committee.”

9. The draft resolution proposed by the Chairman was
adopted by the Committee without a vote.

10. Subsequently, the Chairman proposed that the Com-
mittee should recommend to the Conference the adoption
of a draft resolution (see paragraph 12 below). The pro-
posal was approved by the Committee without a vote.

11. In the light of the foregoing, the present report is
submitted to the Conference.

RECOMMENDATION OF THE CREDENTIALS
COMMITTEE

12. The Credentials Committee recommends to the Con-
ference the adoption of the following draft resolution:

“Credentials of representatives to the United Nations
Conference for the Adoption of a Convention against
Hlicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances

“The Conference,

“Having examined the report of the Credentials
Commiittee,

“Approves the report of the Credentials Committee.”
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DOCUMENT E/CONF.82/3*

Report of the Review Group on the draft Convention

Chapter 1

MATTERS CALLING FOR ACTION
BY THE CONFERENCE

1. The Review Group on the draft Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances, having taken note of document DND/DCIT/14
prepared by the Secretariat concerning the organization of
the Conference, makes the following recommendations to
the plenipotentiary conference:

Decision

The Review Group requests the Sécretary-General to
circulate to States a draft timetable on the organization of
work no later than three weeks before the Conference.

Recommendation I
Provisional agenda for the Conference

The Review Group recommends the adoption of the
provisional agenda for the Conference as set out in docu-
ment DND/DCIT/13 as well as in paragraph 7 of DND/
DCIT/14 except that:

(a) Sub-item 3(h) “Organization of work” should pre-
cede sub-item 3(g) “Establishment of other committees,
subcommittees or working groups”;

(b) Sub-item 3(h) should be amended to provide for
inclusion of documentation entitled “Relevant portions of
the report of the Review Group concerning organizational
matters” and “Draft timetable of work”;

(c) The documentation for item 4 “Consideration of a
draft convention against illicit traffic in narcotic drugs and
psychotropic substances” should be amended following
the word “including” as follows: “the draft articles of
the convention against illicit traffic in narcotic drugs and
psychotropic substances, submitted by the Commission
on Narcotic Drugs at its tenth special session and those
submitted as part of its report by the Review Group”.
The documentation should also include the report of the
Review Group. ’

*Incorporating documents E/CONF.82/3/Corr.2 and Corr.3 and ex-
cluding annexes I, III and V. )
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[Original: English]
[20 July 1988]

(For the text of the provisional agenda for the Confe-
rence, see E/CONF.82/1; for the text of the note by the
Secretariat on organization contained in DND/DCIT/14, as
amended, see E/CONF.82/4.) .

Recommendation 11
Provisional rules of procedure for the Conference

The Review Group recommends the adoption of the
provisional rules of procedure for the Conference as set
out in document DND/DCIT/I0 and Corr.l-3 with amend-
ments to rules 3, 4, 5, 6, 7, 11, 29, 30, 31, 59, 60 and 61.

(For the text of the provisional rules of procedure for
the Conference, see E/CONF.82/2.)

Recommendation I11

Appointment of the members of
the Credentials Committee

The Review Group recommends that the Conference
should appoint the same Credentials Committee as at the
forty-third session of the General Assembly, on the under-
standing that, if a State is not present, the Conference
should replace that State by another State from the same
regional group.

Recommendation 1V

Election of officers

The Review Group recommends the following distribu-
tion of seats on the General Committee of the Conference:

Eight representatives from African States;

Seven representatives from Asian States;

Three representatives from Eastern European States;

Five representatives from Latin American States;

Six representatives from Western European and other
States.

The Review Group further recommends that agreement
on a list of candidates for the President of the Conference,
as well as for the officers of the General Committee and
of the Committee of the Whole, should be reached before
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the opening of the Conference, thus allowing elections by
acclamation and dispensing with the requirements of a
secret ballot.

Recommendation V
Organization of the work of the Conference

The Review Group recommends that:

(a) The Conference should be held for 18 working
days from 25 November to 20 December 1988, preceded
by one day of pre-Conference consultations on 24 Novem-
ber (see recommendation VI below);

(b) As a general rule, and taking into account the
availability of interpretation facilities, four meetings
should be held a day, namely, no more than two simul-
taneous meetings of the Plenary, Committee of the Whole
or Subcommittee;

(¢) The Committee of the Whole should be convened
on the afternoon of 25 November to consider such organi-
zational matters as may be required;

(d) The Committee of the Whole should establish a
Subcommittee reporting to the Committee .of the Whole
from time to time on the texts which have been approved
for submission to the Committee of the Whole. ‘

Recommendation VI
Holding of pre-Conference consultations

The Review Group recommends that consultations
among States be held at Vienna on a continuing basis until
the Conference and that a one-day pre-Conference consul-
tation be held at Vienna immediately prior to the opening
of the Conference so that as many organizational and
procedural questions as possible can be settled in advance
of the Conference in order to allow maximum time at the
Conference itself for the consideration of substantive items.

Recommendation VII

Allocation of agenda items

The Review Group recommends that the Committee of
the Whole, on the basis of a draft timetable prepared by
the Secretary-General (see Decision above) and consi-
dered during pre-Conference consultations, should assign
to itself consideration of articles 1 to 6 and allocate the
remaining articles, the preamble and the implementation
and final clauses to the Subcommittee mentioned in
recommendation V(d).

Chapter I

BACKGROUND AND ORGANIZATION OF THE
MEETING OF THE REVIEW GROUP

A. Background of the meeting

2. The General Assembly, in its resolution 39/141 of
14 December 1984, requested the Commission on Narcotic

Drugs, through the Economic and Social Council, to ini-
tiate the preparation of a new draft convention against
illicit traffic in narcotic drugs and psychotropic substances.
In furtherance of that objective, the Commission, in reso-
lution 1 (S-IX) of 14 February 1986, identified 14 ele-
ments for inclusion in an initial draft convention and
requested the Secretary-General to prepare such a draft for
circulation to Governments for comment. The Commis-
sion considered the draft Convention and Governments’
comments thereon at its thirty-second session in February
1987.

3. The Economic and Social Council, in its resolution
1987/27 of 27 May 1987, which had been submitted as a
draft by the thirty-second session of the Commission on
Narcotic Drugs, requested the Secretary-General to pre-
pare a working document consolidating the first draft of
the Convention, comments made by Governments to date
on that draft and the results of the deliberations of the
Commission on the draft at its thirty-second session; the
working document was also to contain a draft preambular
part, a section on the implementation mechanisms and
draft final clauses. The Council further requested the
Secretary-General to circulate that working document to
States and decided that an open-ended intergovernmental
expert group should meet if necessary twice in 1987, to
review the working document and, wherever possible,
reach agreement on the articles of the draft Convention
and prepare a revised working document. The Secretary-
General accordingly prepared the consolidated working
document requested by the Council, circulated it to
Governments and convened two meetings of the expert
group at the Vienna International Centre in 1987 (29 June-
10 July 1987 and 5-16 October 1987).

4. In view of the fact that the expert group required
additional time to continue its examination of the draft
text before submission to the Commission at its tenth
special session (8-19 February 1988), the General Assem-
bly, in resolution 42/111 of 7 December 1987, requested
the Secretary-General to consider convening a further
intergovernmental expert group meeting for a period of
two weeks immediately prior to that session to continue
revision of the paper on the draft Convention. In that same
resolution, the Assembly requested the Commission “to
consider and, if possible, approve the draft Convention at
its tenth special session”. The third meeting of the expert
group met at the Vienna International Centre from 25 Jan-
uary to 5 February 1988.

5. At its tenth special session, the Commission on Nar-
cotic Drugs reviewed the draft text of the Convention in
the light of the reports of the three meetings of the open-
ended intergovernmental expert group. The reports
showed that the expert group had been able to examine
some articles in depth, whereas time constraints had only
allowed varying degrees of examination with respect to
other articles. The Commission, following its discussions
on the draft text, which are reflected in chapter II of its
report on the tenth special session,’ decided to forward the
following articles, as amended, to the Conference:

\Official Records of the Economic and Social Council, 1988, Supple-
ment No. 3 (E/1988/13).
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(a) Articles 7, 8, 9, 10, 11, 11 bis, 12, 13 and 14;

(b) Articles II-VI of the draft implementation meas-
ures (the Commission decided to delete article I);

(¢) Articles I-VIII of the draft final clauses and a
proposed additional article concerning the authentic text
of the Convention and the transmission of certified copies
to States Parties.

The Commission also decided that the draft preamble
should be forwarded to the Conference for further conside-
ration.

6. The Commission also approved a draft resolution for
submission to the Economic and Social Council which set
out the measures which it recommended to further the
preparation of the draft Convention. That draft resolution
was adopted by the Council on 25 May 1988 as resolution
1988/8, entitled “Preparation of an international conven-
tion against illicit traffic in narcotic drugs and psychotropic
substances”. In that resolution, the Council decided to
convene a Review Group on the draft Convention and also
to convene, no sooner than four months after the meeting
of the Review Group, a plenipotentiary conference for the
adoption of a convention against illicit traffic in narcotic
drugs and psychotropic substances. The mandate of the
Review Group, as set out in paragraph 9 of Council reso-
lution 1988/8 was:

“(a) To review the draft texts of articles 1 to 6
referred to it by the Commission on Narcotic Drugs
with a view to submitting them to the plenipotentiary
conference. In addition, the group may review the re-
maining articles and related draft texts with a view to
making those changes that may be necessary to achieve
overall consistency of the draft text of the convention
to be submitted to the plenipotentiary conference;

“(b) To consider organizational matters relating to

the conference and the draft provisional rules of proce-
dure to be prepared by the Secretary-General.”

7. The specific mandate with respect to the six substan-
tive articles, as reflected in the report of the Commission
in its tenth special session, was as follows:

Article 1

“The Commission agreed that article 1 should be con-
sidered after the review of the convention had been
completed and that the review group should identify in
the text of the convention the terms that should be
defined in article 1.”?

- Article 2

“The Commission decided to forward the text of article
2 to the review group on the understanding that it
would have the limited mandate of reviewing the pro-
visions of the new penultimate paragraph.’™

Article 2 bis

“The Commission decided to submit the entire article
2 bis to the review group for further study.”™

ZIbid., para. 100.
’Ibid., para. 76.
“Ibid., para. 79.

Article 3

“In view of the importance of the article in the new
convention, the Commission considered it advisable to
refer its provisions to the review group for further con-
sideration in order to obtain consensus on a final text.”’

Article 4

“The Commission decided to submit article 4 to the
review group for further review.”

Article 5

“In view of the lack of consensus on those parts of the
article considered by the Expert Group at its third ses-
sion and of the fact that the Group had not been able
to finish consideration of paragraphs 10-13, the Com-
mission decided that the article should be forwarded to
the review group for in-depth consideration.”

Article 6

“The Commission decided that, owing to the relation-
ship between the provisions of article 5 and those of
article 6, the latter article (which had been adopted by
consensus by the Expert Group) should be referred to
the review group with the understanding that the article
as such was not to be reconsidered.”

8. In the course of the discussions at the tenth special
session of the Commission, one representative introduced
a new article 6 bis. The Commission “decided to refer the

1 ... ] proposed draft of article 6 bis to the review group

and requested it to give favourable attention to the provi-
sions contained therein”.® Some representatives “reserved
their position on the substantive content and formulation
of the proposed article but considered that the decision as
to whether the proposed article warranted inclusion in the
convention should be left to the review group”.’

B. Organization of the meeting

9. The Review Group on the draft Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances met at the Vienna International Centre from
27 June to 8 July 1988. The Review Group was attended
by 236 experts from the following 75 countries: Algeria,
Argentina, Australia, Austria, Bahamas, Belgium, Bolivia,
Botswana, Brazil, Bulgaria, Burma, Byelorussian Soviet
Socialist Republic, Canada, China, Colombia, Costa Rica,
Cbte d’Ivoire, Cuba, Czechoslovakia, Denmark, Ecuador,
Egypt, Ethiopia, Finland, France, German Democratic
Republic, Germany, Federal Republic of, Greece, Guate-
mala, Holy See, Hungary, India, Indonesia, Iran (Islamic
Republic of), Italy, Japan, Jordan, Kenya, Lebanon, Mada-
gascar, Malaysia, Mauritius, Mexico, Morocco, Nether-
lands, New Zealand, Nigeria, Norway, Oman, Pakistan,

SIbid., para. 87.
SIbid., para. 90.
Ibid., para. 96.
®Ibid., para. 98.
Ibid., para. 99.
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Panama, Peru, Philippines, Poland, Portugal, Saudi Arabia,
Senegal, Spain, Sri Lanka, Sudan, Sweden, Switzerland,
Thailand, Turkey, Tunisia, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, United
Arab Emirates, United Kingdom of Great Britain and
Northern Ireland, United States of America, Uruguay,
Venezuela, Yemen, Zaire and Zambia. It was also attended
by seven observers from the following six intergovern-
mental organizations: Arab Lawyer’s Union, Arab Security
Studies and Training Centre, Commission of the European
Communities, Council of Arab Ministers of Justice, Cus-
toms Co-operation Council and League of Arab States.
The secretariat of the International Narcotics Control
Board was also represented.

10. At its Ist meeting, on 27 June 1988, the Review
Group elected by acclamation the following officers:

Chairman: Enrique Parejo Gonzélez (Colombia)
First Vice-Chairman: Gioacchino Polimeni (Italy)
Second Vice-Chairman: E. A. Babayan (USSR)

Third Vice-Chairman: Maurice Randrianame
{Madagascar)

At its 2nd meeting, on 28 June 1988, the Review Group
further elected by acclamation Mr. Mya Than (Burma) as
Rapporteur.

11. Atits 2nd meeting, the Review Group also approved
its provisional agenda (DND/DCIT/11) and, as amended,
the provisional timetable (DND/DCIT/12). In adopting its
timetable, the Review Group decided to first examine
article 1 in a general debate and then proceed to consider
articles 2, 5 and 3. Articles 2 bis and 4 would next be
taken up together. Article 6 would be reviewed with a
view to establishing the consistency required by the
Review Group’s mandate. Article 1 would then be com-
pleted. Thereafter article 6 bis could be considered, fol-
lowed by the draft rules of procedure and organizational
matters.

12. The Review Group had before it the working docu-
ment (DND/DCIT/9) prepared by the Secretary-General
prepared pursuant to paragraph 6 of Economic and Social
Council resolution 1988/8; the draft provisional rules of
procedure of the United Nations conference for the adop-
tion of a convention against illicit traffic in narcotic drugs
and psychotropic substances (DND/DCIT/10) prepared by
the Secretary-General pursuant to paragraph 10(d) of
Council resolution 1988/8; a draft provisional agenda of
the Conference (DND/DCIT/13); and a note by the Secre-
tariat on the organization of work of the Conference
(DND/DCIT/14). For its information, the Review Group
also had before it a note by the Secretariat (DND/DCIT/
15) transmitting an excerpt from the report of the Legal
Committee of the International Maritime Organization on
the work of its fifty-ninth session relevant to the draft
Convention.

13. The Review Group held 19 plenary meetings, in-
cluding a night meeting to adopt its report on 8 July; it did
not hold plenary meetings on the afternoon of 30 June and
1 July in order for an informal working group to meet with
full interpretation facilities to examine various articles

with a view to seeking consensus. The informal working
group also held two night meetings on 29 June and 6 July.

14. During the course of its meeting, the Review Group
considered and agreed to transmit to the Conference the
texts of articles 1, 1 bis, 2, 2 bis, 3, 4, 5, 5 bis, 6 and 6 bis,
established by consensus or with variants indicated in
square brackets where no agreement could be reached.*

15. The discussions of the Review Group with respect to
the draft provisional rules of procedure for the plenipoten-
tiary conference are summarized in chapter IV, section A,
below. At its last meeting, on 8 July 1988, the Review
Group adopted its report and decided that the revised text
of the rules of procedure should also be transmitted to the
Conference (E/CONF.82/2).

Chapter III
REVIEW OF THE DRAFT CONVENTION
Article 1

16. The Review Group heard at the outset a statement
from one representative regarding the measures adopted
by his Government in the fight against the illicit traffic
and the high priority it attached to the drafting of an
effective instrument that would prove acceptable to as
many States as possible. To that effect, a detailed conside-
ration of the provisions of the draft Convention, and in
particular the introduction of relevant safeguard clauses,
was necessary so that the sovereignty of States would not
be undermined nor the independence of the legislature and
judiciary compromised. While the rapid progress made in
drafting the new instrument was commendable, there was,
in his opinion, insufficient articulation between the arti-
cles; the Review Group should accordingly undertake
consideration of the draft Convention article by article, in
their numerical order, with a view to addressing the issues
still in abeyance and forwarding to the plenipotentiary
conference a consistent draft. Following a general discus-
sion on this proposal in the context of the task to be
performed by the Review Group in the limited time at its
disposal, there was general agreement that the Group
should strictly abide by the explicit mandate given to it
by the Commission and approved by the Economic and
Social Council in its resolution 1988/8.

17. Some representatives, with reference to agenda
item 5, indicated that at the appropriate time they would
make a statement regarding the substance of certain arti-
cles, such as article 12, which were not to be reviewed
by the Group but should none the less, in their opinion,
be reconsidered in due course. (See paragraphs 192-195
below.)

*Those texts, together with the texts approved for transmittal to the
Conference by the Commission on Narcotic Drugs at its tenth special
session (See Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), chapter I), appear in annex II. Those pro-
posals put forward by delegations that were not considered, and therefore
not reflected in the above-mentioned articles, are contained in annex IV,
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18. - As instructed by the Economic and Social Council,
the Group undertook the review of articles 1 to 6 referred
to it by the Commission on Narcotic Drugs and decided to
start with article 1.

19. It was agreed that the discussion should take as a
basis the text proposed by the informal working group to
the Commission on Narcotic Drugs at its thirty-second
session with the understanding that the definitions of the
terms therein would be cross-referenced to those in the
original Secretariat draft wherever appropriate.

20. Some representatives expressed their dissatisfaction
with the current structure of draft article 1 and proposed
that its content be divided into two categories dealing
respectively with definitions concerning institutions and
terms of a technical or substantive nature. It was indicated
that the structure of article 1 in both the original Secre-
tariat draft and the draft proposed by the informal working
group was based on the system used in the Single Conven-
tion on Narcotic Drugs, 1961, where terms were listed in
the English alphabetical order. One representative stressed
the need for specific reference in the introductory sentence
of article 1 to the relevant treaties already in force in the
field of international drug control:

21. The Group approved the definition of “Board” as
drafted by the informal working group.

22. As regards “commercial carriers”, it was pointed out
that the topic was dealt with in article 11 and that the
definition should be adequate to the content of the sub-
stantive article. In this respect, the proposal made by some
representatives to enlarge the definition in order to include
non-commercial carriers was questioned since article 11
concerned only commercial carriers.

23. The addition of the words “public or private” to
qualify the word “entity” was suggested, in line with the
original Secretariat draft of article 1. The suggestion was
not opposed, but some representatives considered that
such an addition, although acceptable, was superfluous.

24. A proposal to mention the transport of mails in ad-
dition to persons and goods, in line with conventions on
civil aviation, was supported by several representatives.
Other representatives questioned the need for such a spe-
cific reference.

25. One representative suggested the expression “for a
consideration” to cover any onerous transaction. It was
suggested to add to the expression “for remuneration or
hire” the words “or other forms of reward”, so as to cover
remuneration of a non-monetary nature. Reference was
made in this respect to the experience of the International
Civil Aviation Organization (ICAO). Some representatives
objected to this addition, on the ground that cases of non-
professional transport (e.g. the lending of a yacht in ex-
change for some participation in expenses) would be inop-
portunely covered. One representative referred to the need
to also cover non-remunerated transport. Most representa-
tives supported a text which would cover transactions of
a non-monetary nature, such as barter. It was decided that

in the French and Spanish texts, respectively, the expres-
sions “a titre onéreux” and “a titulo oneroso” would be
used.

26. The definition of “Commission” was approved by
the Group.

27. As regards the definition of “controlled delivery”, it
was brought to the attention of the Group that the words
“controlled substances” and “specific chemicals™ used in
the proposed definition should be replaced by “narcotic
drugs and psychotropic substances” and “substances in
List A and List B” respectively, in conformity with the
terminology used in the substantive articles. No agreement
could be reached as to whether the substances in List A
and List B could be made subject to controlled delivery.
The Group therefore decided to leave those terms in
square brackets. '

28. Several representatives emphasized that it was essen-
tial that the purposes of controlled delivery be expressly
stated in the definition so that the meaning of this law
enforcement technique would be clear for all concerned
with its implementation. Other representatives pointed out
that the objectives of controlied delivery were already
specified in article 7 and need not be repeated in the
definition.

29. The Group agreed to indicate in the definition, using
the same wording as in article 7, paragraph 1, that the
technique was to be applied “with a view to identifying
persons involved in illicit traffic and to taking legal action

‘against them”.

30. Some representatives expressed the opinion that the
possibility of consignments of innocuous substances sub-
stituted for illicit drugs by the competent authorities
should be covered in the definition. Other representatives
objected to this suggestion on the ground that the substi-
tution of innocuous substances could give rise to legal
difficulties, in particular when seeking to prove the iden-
tity and the illicit nature of the content of the seized
consignment. It was also observed that, from a practical
standpoint, it would be extremely difficult to determine
whether or not a given substance was innocuous.

31. It was pointed out that the substantive article did not
refer to the issue of substitution and that definitions should
not introduce new substantive elements; attention should
rather concentrate on the articulation of the definition of
controlled delivery with the existing content of article 7.
On the other hand, it was also pointed out that the substan-
tive article did not require a State to substitute innocuous
substances for illicit ones. The purpose of the definition
was to act as a guideline for present and future use of the
technique.

32. No agreement could be reached and the Group de-
cided to leave in square brackets the reference to “con-
sighments which are intercepted by competent authorities
and allowed to continue with the narcotic drugs or psycho-
tropic substances replaced by innocuous substances”.

33. Some representatives drew attention to the case of
States where recourse to controlled delivery was prohibited
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under the domestic legislation and proposed the inclusion
in the definition of a safeguard clause to the effect that the
technique couid only be applied “if permitted by the natio-
nal laws and regulations of a State Party”. Other repre-
sentatives pointed out that a safeguard clause regarding
the basic principles of the respective national legal sys-
tems was already included in article 7, paragraph 1, and
that it was in any case inappropriate to include a safeguard
clause in a definition. It was also noted that the proposed
proviso would not take into account the case of States
where the technique of controlled delivery was neither
permitted nor prohibited, but still implemented on the
basis of appropriate agreements or arrangements with other
States. In view of the divergent viewpoints, it was decided
that the proposed safeguard clause would be included in
the definition in square brackets.

34. The Group agreed to examine the definitions of
“freezing”, “seizure” and “confiscation” after its review of
article 3. One representative suggested that the written
proposals concerning those definitions submitted by his
delegation be placed in square brackets in the text. There
- was no discussion on this subject. Another representative
also suggested that the definition of forfeiture should be
examined as it is mentioned in subparagraph 2(a) of arti-
cle 2.

35. With regard to the definition of “illicit traffic”,
several representatives expressed their preference for the
definition proposed by the informal working group at the
thirty-second session of the Commission, particularly be-
cause of its linkage with the provisions of the 1961 Con-
vention, of that Convention as amended by the 1972 Pro-
tocol, and of the Convention on Psychotropic Substances,
1971. This correlation was considered essential as the
existing Conventions, in setting up the international drug
control system, provided standards against which the illicit
nature of the activities listed in the new Convention could
be gauged. It was stressed that the definition of illicit
traffic should be consistent with the corresponding defini-
tions in the existing treaties.

36. Several other representatives considered that the
definition contained in the original Secretariat draft was
more comprehensive. In their view, the definitions in ar-
ticle 1 of the new Convention should be self-contained
and independent of those in the existing drug control
treaties; reference to earlier instruments could be irre-
levant with regard to States which would become Parties
to the new Convention but were not Parties to the existing
Conventions.

37. A proposal to include national laws as an additional
or alternative standard was objected to by several repre-
sentatives. It was argued that because of the diversity of
national legislations, such a provision would introduce a
subjective standard that would go against the harmoniza-
tion sought by the new Convention and undermine the
scope of the instrument. Given the lack of agreement, it
was decided that this proposal be placed in square brackets
at the request of the delegation which had put it forward.

38. Several representatives expressed the view that since
the listing of activities constituting illicit traffic could not

pretend to be exhaustive, it should be open-ended so as to
permit the addition of new terms as may become neces-
sary to cover the evolving aspects of the phenomenon. To
that effect it was suggested that the word “means” be
replaced by the word “includes” or the words “inter alia”
inserted after the word “means”; alternatively the words
“and the traffic in any other form” could be inserted at the
end of the listing after the word “exportation”. Given the
lack of agreement, it was decided that this proposal be
placed in square brackets at the request of the delegation
which had put it forward.

39. It was suggested that certain terms, such as “supply”
and “acquisition”, should be included in the definition.
Attention was drawn to terms in the draft, such as “sow-
ing” and “cultivation” or “fabrication” and “manufacture”,
which introduced a certain degree of tautology. Other
terms such as “prescription” and “conditioning” were con-
sidered to be vague and subject to divergent interpreta-
tions. The opinion was expressed that these additional
terms should be included. Given the lack of consensus, it
was agreed that all these terms were to be placed in square
brackets.

40. One representative, supported by another, proposed
that the definition of illicit traffic should exclude the
possession of small quantities of drugs intended for per-
sonal use; it was argued that the broad scope of the defi-
nition under consideration, which encompassed all the
offences enumerated in article 36 of the 1961 Convention,
would result in all those punishable acts being considered
as coming under the serious offence of illicit traffic, to
which the severe provisions of the Convention would be
applicable. Several representatives objected to this propo-
sal, pointing out that small quantities of drugs for indivi-
dual consumption, when aggregated, resulted in large-
scale trafficking; thus each individual consumer indirectly
financed the illicit traffic. It was noted that while the
quantities involved may affect the level of sanctions, un-
lawful possession per se constituted an offence under the
existing drug control treaties. It was also stressed that
inclusion of such a provision would run counter to the
thrust and spirit of the new Convention and undermine the
functioning of the international drug control regime based
on existing Conventions, the objective of which was to
limit the use of narcotic drugs and psychotropic substan-
ces to medical and scientific purposes. It was furthermore
considered inappropriate to introduce this form of safe-
guard clause in article 1, dealing with definitions; the
proper place for such clauses, when found necessary, was
in the substantive articles. Several representatives stated
that, in their view, offences of a minor nature, as well as
cases when the offender was a drug abuser, were already
adequately covered by the provisions of atticle 2, subpara-

graph 2(c). :

41. Several representatives, noting that a number of
terms included in the definitions were already defined in
the substantive articles or did not require a special defini-
tion because they could be easily made understandable in
the body of the draft Convention, proposed the deletion of
article 1 so as to avoid having a double set of definitions.
It would be preferable, in their view, to incorporate the
present definitions of terms of a substantive nature in the
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operative paragraphs of the respective articles. Several
other representatives held the opposite view and consi-
dered that article 1 was a key element in the structure of
the draft Convention and would constitute a valuable
guide for the interpretation of its provisions.

42. Several representatives advocated the deletion of the
last sentence in the definition of illicit traffic which
included traffic in substances in List A and List B. In their
view, such inclusion did not conform with the provisions
of article 8 which dealt with the monitoring of substances
in Lists A and B likely to be used in the illicit manufac-
ture of narcotic drugs and psychotropic substances but did
not impose a prohibition on licit trade in substances in
those Lists; many of those substances were in fact widely
used in the licit trade. Some other representatives stressed
the importance of this provision and supported its reten-
tion. In their opinion, the supply of substances in Lists A
and B was a major constituent of the illicit drug traffick-
ing. In view of the divergent positions, the Group agreed
to retain the provision in square brackets.

43. Several representatives considered that the definition
of illicit traffic in the text of the informal working group
should be complemented by a provision that would cover
the organization, management, financing or facilitation of
the operations or activities constituting the offence of illi-
cit traffic. It was accordingly agreed that the second sen-
tence of the original Secretariat draft should be included
in the definition.

44. The majority of delegations stressed that the terms
already defined in the relevant existing Conventions
should be used in the new Convention in the same sense
and with the same meaning, and that the new definitions
should in no way contradict the existing ones.

45. The Review Group decided to resume consideration
of definitions for inclusion in article 1 after completing its
review of the substantive articles of the draft Convention.
In fact, the Group was unable to return to this article
because of lack of time.

46. Before moving to article 2, one delegation submitted
a proposal for a new article 1 bis with the title “Scope of
the Convention”. The delegation making the proposal
expressed its readiness to avoid the prolonged debate on
the floor that might result from the fact that this was a new
proposal; what the delegation expected was for its pro-
posed new article to be regarded as formally introduced as
part of the draft articles and to be placed between arti-
cles 1 and 2. The Chairman indicated that this new pro-
posal should be discussed by the Review Group once it
had completed its work under its mandate.

Article 2, new penultimate paragraph

47. The Group began its review of the substantive arti-
cles with the consideration of article 2. The Group took
note that its mandate, as regards article 2, was limited to
the review of the new penultimate paragraph left in square
brackets.

48. Several representatives expressed their reservation
with regard to the provisions of the paragraph, on the

grounds that it would prejudice the right of asylum and the
protection of refugees. Some of them favoured the addi-
tion at the end of the paragraph of a safeguard clause
stipulating that the right of asylum as recognized in inter-
national law should not be impaired. Some other repre-
sentatives stressed that the right of asylum was strictly
protected in their national constitution and in the case-law
of their highest courts. They therefore considered this
paragraph as a possible obstacle to the adherence to the
new Convention and supported its deletion.

49. Regarding the location of the paragraph under con-
sideration, several representatives recalled that it was pre-
viously included as paragraph 6 in article 4 dealing with
extradition; they favoured the original location as more
logical. Other representatives pointed out that the para-
graph was relevant to articles 3, 4, 5 and 6, dealing res-
pectively with confiscation, extradition, mutual legal
assistance, and other forms of cooperation. The issue of
political or fiscal offences should, in their view, be treated
in connection with each of these articles, since the stand-
point was likely to vary according to the type of coopera-
tion concerned.

50. The majority of representatives favoured the reten-
tion of the paragraph in article 2. One representative sug-
gested that, since it stated a general principle, the para-
graph could be separated from article 2 and become pro-
visionally an independent article.

51. Entering into the details of the paragraph, some rep-
resentatives considered that the words “including, in par-
ticular, cooperation under articles 3, 4, 5 and 6” were
superfluous and could be dispensed with.

52. As regards the two formulations: “political or fiscal
offences” and “offences political or fiscal in character”
left in square brackets, general preference was expressed
for the first wording. The Group also agreed on retaining
the words “or regarded as politically motivated”.

53. Conceming the second part of the paragraph, several
representatives expressed doubts concerning its logical
articulation with the first part. They pointed out that while
the first part dealt with the political or fiscal character of
the offence, the second part focused on a completely dif-
ferent ground for refusing cooperation. The two ideas
should not, in their view, be joined in the same sentence
and the second part of the paragraph, if kept, should be
redrafted. Several representatives considered that such an
escape clause would be more appropriate in another part
of the draft Convention, as for instance in article 4, as a
ground for refusing extradition. Some representatives
pointed out that the concern expressed in this clause was
already taken care of in other parts of the draft Conven-
tion, where general principles of international law or do-
mestic law were referred to. For this reason, they favoured
its deletion. The Group finally decided that the clause
should be examined in the context of article 4.

Article 2 bis

54. Concerning article 2 bis, two representatives con-
sidered that the expression “establish its jurisdiction”,
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wherever it appeared in the article, should be substituted
with the words “exercise its jurisdiction”. Several repre-
sentatives objected to this proposal. They stressed that
establishment of jurisdiction was undoubtedly the subject-
matter of the article and a prerequisite for the exercise of
jurisdiction. In support of this view, reference was made
to the corresponding provisions of several other conven-
tions in which the expression “establish jurisdiction” was
uniformly used. It appeared that, for one of the two rep-
resentatives supporting the replacement of “establish juris-
diction”, a question of translation was involved, the word
“establish™ having been translated in Spanish by “afirmar”
instead of “establecer”. The meaning of the expression
was therefore equivocal. It was agreed that the Spanish
translation should be revised.

55. One representative suggested that in subparagraph
1(b)(i) and 2(a)(ii), which referred to nationality and habi-
tual residence as grounds of jurisdiction, the words “if in
both cases the alleged offender is located in its territory”
should be added, with a view to avoiding conflicts of
jurisdiction. It was pointed out by another representative
that the location of the offender did not affect the estab-
lishment of jurisdiction but only its exercise.

56. ' In subparagraph 1(b)(iii), the Group agreed to re-
place the word “defined” by “listed”, as this term was
considered more accurate. One representative suggested to
include the words “as a preparatory act” before “with a
view to the commission” in order to clarify the sentence.
The Group decided to include these words in square
brackets.

57. Some representatives considered that subpara-
graph 1(b)(iii) was not clear and that, in the situation to
which it seemed to refer, their countries would not be able
to establish their jurisdiction. They proposed that this sub-
paragraph be placed in square brackets.

58. One representative proposed that a third ground for
refusing extradition be mentioned in subparagraph
2(a)(iii), namely the case where the death penalty might
be imposed on the offender in the requesting State. An
alternative formulation of the same proposal was suggest-
ed by another representative, referring to “more severe
penalties™ instead of “death penalty”. One representative
considered that this article was not the proper place for
mentioning such a case; in his opinion, this should be
dealt with at the national level, with a mechanism making
extradition conditional on the assurance that the death
penalty would not be imposed. Another representative
stressed that such a conditional approach to extradition
would be incompatible with the sovereign power of the
requesting State to impose the penalties provided for by its
domestic law.

59. - Paragraph 2 gave rise to a discussion on whether or
not it should be deleted. Some representatives reaffirmed
that the fate of paragraph 2 was contingent on what would
be ultimately decided about the formulation of article 4,
paragraph 8. If in the said paragraph all references: to
article 2 bis, paragraph 2, were to be deleted, then para-
graph 2 should also disappear. Since, so far, a reference to
article 2 bis, subparagraph 2(a) had been left in square

brackets in article 4, paragraph 8, subparagraph 2(a)
should itself be provisionally kept in square brackets.
Subparagraph 2(b), which dealt with a mere option to
establish jurisdiction and was no longer referred to in
article 4, paragraph 8, should definitely be deleted.

60. Some other representatives objected to this view, on
the ground that deletions effected in article 4, paragraph 8,
had no logical bearing on article 2 bis, paragraph 2. De-
letion of subparagraph 2(a) would leave a loophole in the
draft Convention as to the establishment of jurisdiction,
since article 4, paragraph 8, dealt only with the exercise
of jurisdiction. Although subparagraph 2(b) only provided
for an option to establish jurisdiction, it constituted a
useful reminder and encouragement for the States to do so
and should therefore be kept. Pursuant to this discussion,
it was decided to leave the whole paragraph 2, as well as
each of its subparagraphs (a) and (b), in square brackets.

61. Concerning paragraph 3, a proposal was approved
by the Group to use the words “the exercise of any crim-
inal jurisdiction established” instead of the words “any
criminal jurisdiction exercised”.

62. The Group decided that article 2 bis, including the
amendments proposed in the course of discussion, and
with the agreed square brackets, should be transmitted to
the Conference for further appropriate consideration.

Article 3

63. The Group began consideration of paragraph 4 of
article 3 of the revised draft, which was placed in square
brackets as no agreement had been reached with regard to
its content or formulation. V

64. Introducing the redraft of the paragraph proposed by
his Government, one representative explained that subpara-
graph 4(c) in the revised draft stipulating that a requested
Party shall give effect to a request for confiscation on the
basis of and in accordance with its domestic law or bila-
teral or multilateral agreements was subject to divergent
interpretations. According to one interpretation, the re-
quested Party would be required to execute a request from
the requesting Party either on the basis of and in accord-
ance with a bilateral or multilateral agreement, or on the
basis of and in accordance with its domestic law, if it did
not have such an agreement with the requesting Party.
This was considered unacceptable as the schemes envis-
aged in paragraphs 1 and 2 of the articie were of an
innovative nature and still at an experimental stage be-
tween States with similar legal systems and practices. A
mandatory wording would therefore cause difficult legal
problems and considerably limit the number of States in
a position to adhere to the new Convention. In the pro-
posed redraft, the phrase “on the basis of and in accord-
ance with its domestic law or bilateral or multilateral
agreements” was accordingly moved to subparagraphs 4(a)
and (b). It was furthermore proposed that reference in
subparagraphs 4(a) and (b} to the provisions of article 5,
concerning mutual legal assistance, should be deleted.
Such a reference was considered ambiguous since, accord-
ing to paragraph 4 of the revised draft, the requested Party
was required to execute a request of another Party on the
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basis of and in accordance with its domestic law or multi-
lateral or bilateral agreements on the one hand, as well as
pursuant to certain provisions of article 5 on the other. It
was also pointed out that the proposed redraft of para-
graph 4 did not provide any specific procedure for a Party
to follow in considering a request for confiscation and that
the Party had the discretion to “elect” to follow the pro-
cedures provided for in its domestic legal system or “con-
ditional on the existence of a relevant treaty”.

65. In order to allow for a more general application of
the provisions of paragraph 4, another representative pro-
posed a redraft of subparagraphs 4(a) and (b) under which
the Party in the territory of which proceeds, property,
instrumentalities or other things referred to in paragraph 1
of article 3 are situated, shall effect confiscation of such
items as are the subject of an order of confiscation issued
by the requesting Party, or as are specified in the request
as being liable to confiscation in accordance with the law
of the requesting State, to the extent allowed and in the
manner provided by the domestic law of the requested
Party. Alternatively such requests may be executed in
accordance with bilateral or multilateral agreements. It
was further proposed to delete paragraph 4(c) of the re-
vised draft as it was considered that the safeguard clause
regarding the domestic law of the requesting Party was
sufficiently covered in paragraph 9, which stipulated that
nothing contained in this article was to affect the principle
that the measures to which it refers shall be defined and
implemented in conformity with and under the conditions
established by the domestic law of a Party. Reference to
bilateral and multilateral treaties was considered super-
fluous in the context envisaged in subparagraph 4(c). One
representative stressed the need for the conclusion of bi-
lateral and regional agreements between Parties to take
care of the practical elaboration of the provisions of the
article.

66. Several representatives expressed support for the
redraft of subparagraphs 4(a)-(c) of article 3 as proposed
in paragraph 85 above and in particular for the deletion of
reference to article 5; in their view, mutual assistance for
the execution of a confiscation order, at the request of
another Party, should either be regulated by agreements
reached between the Parties concerned or by national
legislation. It was emphasized, in support of the proposed
redraft of subparagraph 4(c), that it was up to the Parties
concerned to determine on what basis confiscation was to
be effected.

67. Several representatives, on the other hand, consi-
dered that reference to article 5 was essential since a
number of countries, for which the Convention would
constitute the basis for this form of international coopera-
tion, would need some indication of the procedural re-
quirements such as those specified in article 5. It was
furthermore indicated that the provisions of article 5, be-
ing generally applicable to all forms of cooperation, may
not be applicable to the specific measures envisaged in
article 3, and that a more detailed provision regarding the
procedures applicable in this context would be desirable.

68. One representative expressed the view that the pro-
posed redraft of paragraph 4 would result in inequality

between States which can cooperate on the basis of na-
tional legislation and those which need a specific treaty
provision to effect such cooperation. In the case of the
latter countries it was essential that the provision of para-
graph 4 should contain certain procedural details, such as
a summary of grounds for issuing a confiscation order.

69. With regard to the relation between existing or fu-
ture treaties and the provision of this article, it was sug-
gested that, in line with the stance taken in article 5,
wherever the corresponding provisions in other treaties
were of a specific nature, these should, in preference, be
used instead of the present article.

70. Several representatives stressed that the obligation
to cooperate in the field of confiscation should be of a
mandatory nature; in their view the proposed subpara-
graph 4(c) stipulating that a Party “may elect” to effect
a confiscation order on the basis of national legislation
or bilateral or multilateral treaties would be counter-
productive as Parties would be in a position to implement
the measures at their discretion.

71. One representative indicated that the provision of
subparagraph 4(c) had to be considered in conjunction
with that of subparagraph 1(a) so as to clarify the proce-
dural mechanism to be used by Parties in implementing
the provision of this subparagraph. It was indicated that
wherever it was impossible for a Party to effect a confis-
cation order pursuant to subparagraph 1(a) at the national
level, it would be accordingly difficult to execute the
provisions in paragraph 4.

72. One representative reiterated the proposal made at
the meeting of the tenth special session of the Commission
on Narcotic Drugs that the word “confiscation” should be
replaced by the word “forfeiture”, as in the legislation of
his country forfeiture was the ultimate step which fol-
lowed prosecution resulting in conviction, whereas confis-
cation was the step which followed seizure and was not
indicative as to the final destination of the proceeds or

property.

73. One representative proposed the inclusion of a pro-
vision to the effect that each Party shall, through a noti-
fication to the Secretary-General of the United Nations,
indicate the procedure or procedures provided for in sub-
paragraphs 4(a)(i) and (ii) it would apply when acting at
the request of other Parties.

74. 1In its consideration of paragraph 6 of article 3, the
Group focused on the words left in square brackets in the
revised draft, i.e. the word “property” and the words
“shall” and “may” determining the mandatory or optional
character of the provision.

75. As regards the words “proceeds” and “property”, it
was pointed out that there was still uncertainty as to the
exact definition of these terms. Several representatives
considered “property” as being more comprehensive than
“proceeds” and expressed their preference for the reten-
tion of the word “property”. Some others considered that
in the second sentence of the paragraph dealing with de-
rived benefits, “proceeds” should be retained, since there
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was a need to limit the scope of this provision. Some
representatives referred to paragraph 1 of article 3 in
which proceeds, materials and equipment and other instru-
mentalities were enumerated as subject to confiscation.
They expressed the opinion that equipment and instru-
mentalities should also be included in the scope of para-
graph 6.

76. One representative referred to a proposal he intend-
ed to introduce with respect to article 1 on definitions, in
order to clarify the notions of property and proceeds.
Property would be the generic term, therefore including all
kinds of property referred to in paragraph 1. This would
respond to the concern expressed as to the inclusion of
instrumentalities and equipment in the scope of para-
graph 6. Proceeds and instrumentalities would be under-
stood as subcategories of property, derived from or used
for illicit traffic.

77. In order to clarify the choices to be made concerning
the type of measures envisaged in article 3 which would
be applicable in the context of paragraph 6, one representa-
tive pointed out that it should be borne in mind that the
paragraph dealt with three distinct cases: intermingled
property, where proceeds of illicit traffic were mingled
with property from other sources, either licit or illicit;
converted property; and benefits derived from illicit pro-
ceeds or property. Seizure, as a provisional measure, could
for instance be contemplated in case of proceeds inter-
mingled with licitly acquired property, whereas in such a
case confiscation would present difficulties.

78. With respect to the choice between “shall” and
“may”, some representatives favoured the optional formu-
lation for the whole paragraph, in view of the complexity
and innovative character of the matter. Several other rep-
resentatives expressed their preference for the mandatory
wording, with the retention of “shall”. They emphasized
that most, if not all, proceeds of illicit traffic were inter-
mingled or converted in order to escape detection by law
enforcement agencies. Making the provision optional
would therefore reduce the effectiveness of article 3 as a
whole.

79. Some representatives who favoured the mandatory
formulation for the first sentence of the paragraph pre-
ferred a careful approach to the second sentence dealing
with derived benefits. It was pointed out that the link
between those benefits and illicit proceeds or property
might be indirect and difficult to establish as, for instance,
in the case of benefits derived from intermingled property.
For this reason, some representatives considered as essen-
tial that the second sentence be optional. Some others
suggested that “derived” be replaced by “clearly identified
as being -derived” in order to stress the requirement for
indisputable evidence. Other representatives considered
that such a concern regarding evidentiary requirements
was not justified as paragraph 7 of article 3, concerning
the reversal of the onus of proof, had been designed to
deal with the evidentiary aspects of paragraph 6.

80. As a compromise between the mandatory and the
optional formulations, one representative suggested that a
safeguard clause could be introduced at the end of the

paragraph, referring to domestic law. It was however
pointed out that safeguard clauses were already included
in paragraphs 8 and 9 of article 3 with respect to the whole
article.

81. As it was not clear whether paragraph 9 could be
construed as covering cases of offences of a minor nature,
one representative proposed the inclusion of a para-
graph 6 bis to the effect that, notwithstanding the pre-
ceding paragraphs of article 3, Parties may abstain from
such measures in appropriate cases of a minor nature. It
was pointed out by several representatives that this provi-
sion could also be considered as covered by the interpre-
tation of the safeguard clause in article 2.

82. The question of giving the article an appropriate title
was raised by some representatives. One suggestion was
that it could be entitled “Security measures and for-
feiture”.

83. The Review Group took note of the results of the
further consideration of paragraphs 4 and 6 in the informal
working group dealing with article 3 and decided that the
new formulations arrived at would be incorporated in the
redraft of the article to be submitted to the plenipotentiary
conference.

Article 4

84. As regards article 4, attention was drawn to the
mandate entrusted to the Group by the Commission on
Narcotic Drugs, consisting in a further review of the arti-
cle; it was pointed out that article 2 bis on jurisdiction,
also submitted to the Group for further review, was to be
considered in connection with article 4.

85. Concerning paragraph 1, one representative ex-
pressed the view that the use of the expression “esta-
blished in accordance” was improper and that the word
“enumerated” would be preferable. Another representative
objected that the meaning of the paragraph would be af-
fected by this change in a way that could not be accepted,
since the Parties did not have an obligation to establish as
offences under their criminal law all the acts enumerated
in paragraph 1 of article 2.

86. One representative pointed out that it was not clear
from the provisions of paragraphs 1 and 5 whether offen-
ces in article 4 were to be established by the requested or
the requesting State or. by both. In order to address the
issue of dual criminality the Group accordingly agreed to
indicate in paragraph 1 that article 4 shall apply to the
offences established “by the Parties”, in accordance with
paragraph 1 of article 2 of this Convention. One represen-
tative proposed to insert the word “concerned” after the
words “by the Parties”. The Group agreed to the addition
of this word in square brackets.

87. Concerning paragraph 3, consideration was given to
the words “shall” and “may” left in square brackets. Some
representatives indicated that, if made mandatory, the
provision would be incompatible with their constitutional’
or legal system and unacceptable by their legislative au-
thorities. Reference was made to article 36 of the 1961
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Convention, in which a similar provision had been made
optional. Several other representatives emphasized the
need for ensuring the effectiveness of the Convention and
expressed the view that countries Parties to the Conven-
tion that make extradition conditional on the existence of
a treaty should have the obligation to consider the Con-
vention as the legal basis for extradition when receiving
requests for extradition from Parties with which they have
no extradition treaty.

88. One representative pointed out that the wording of
paragraph 3 should anyway ensure equality of those coun-
tries with those that do not need a treaty basis, but may
use their national law as the basis for extradition while
having, according to paragraph 4, the obligation to consider
drug-related offences defined in the Convention as offences
for which extradition may be granted between themselves.
The same representative further pointed out that in the last
analysis the use of “shall” or “may” did not make any real
difference since, even if the provision was drafted in the
mandatory form, it created no obligation to extradite but
only an obligation to consider the Convention as a basis
for extradition. His analysis of the legal implications of
paragraph 3 was agreed upon by several other representa-
tives. One representative stated that some countries need
a specific extradition treaty and cannot consider this Con-
vention as the legal basis for extradition.

89. In the light of the discussion, the Group decided to
retain paragraph 3 with both the mandatory and optional
alternatives in square brackets.

90. A proposal was made to amend paragraph 5 to in-
dicate that “except as otherwise provided in this article”,
extradition shall be subject to the conditions provided for
by the law of the requested Party or by applicable extra-
dition treaties, “including the grounds upon which the
requested Party may refuse extradition”, it being noted
that these grounds may include, inter alia, prosecution for
reasons of race, religion, nationality or political opinion.
The Group agreed to the proposal, subject to the placing
of the introductory exception clause in square brackets, as
in the view of some representatives its implications were
at this stage unforeseeable as there was as yet no agree-
ment with regard to all the provisions of the article.

91. Conceming paragraph 6, it was pointed out that this
provision had already been scrutinized by the Group and
provisionally included in square brackets as a new penul-
timate paragraph of article 2. The Group had now to con-
sider whether the provision was to be retained in article 2
or incorporated in article 4.

92. Some representatives reiterated their reservation re-
garding the paragraph, in view of the constitutional, legal
and judicial requisites which precluded in their respective
countries the extradition for political offences; in their
opinion, the paragraph should be deleted.

93. Several representatives considered that such an ob-
jection stemmed from a problem of interpretation. In their
view, the paragraph would neither constitute an exception
to the principle of non-extradition for political offences,
nor a threat to the right of asylum or a violation of

individual human rights. The main thrust of the provision
was to ensure that Parties would act in good faith and that
offences in article 2, paragraph 1, would not be construed
as political or fiscal. Attention was drawn to other cases
where qualification of political offences had been exclu-
ded as, for instance, in the Convention on the Prevention
and Punishment of the Crime of Genocide and internatio-
nal instruments relating to terrorism or hijacking. In that
connection several representatives suggested that the pro-
vision should consist of a simple, straightforward state-
ment that offences in article 2, paragraph 1, would not be
considered as political or fiscal.

94. In the light of the discussion, the Group agreed to
delete paragraph 6 of article 4 and replace the new penul-
timate paragraph of article 2 by a provision stipulating
that for the purpose of cooperation between Parties under
this Convention, including, in particular, cooperation under
articles 3, 4, 5 and 6, offences established in accordance
with this article shall not be considered as political or
fiscal offences or regarded as politically motivated.

95. In order to address the reservation of States having
constitutional difficulties and problems associated with the
fundamental principles of their domestic law, the Group
agreed to include a provision at the end of the new penul-
timate paragraph of article 2 to the effect that the appli-
cation of this provision shall be without prejudice to the
constitutional limitations of the Parties and the funda-
mental principles of their domestic law. The Group also
agreed that the Convention was not intended to prejudice
the right to asylum in conformity with international
law, and one representative proposed specific language to
this effect to be added to the text. The above provisions
were placed in square brackets as no consensus was
reached.

96. The word “fiscal” was placed in square brackets as
some representatives were of the view that, with regard to
grounds for refusal of extradition, fiscal offences should
not be given the same consideration as offences of a po-
litical nature. One representative stated that in extradition
treaties only political, not fiscal, offences were normally
considered as non-extraditable offences. The idea that fis-
cal offences were non-extraditable offences was not set-
tled internationally and hence unacceptable, as it would
unduly weaken the new Convention. Two representatives
proposed the deletion of reference to fiscal offences. One
representative emphasized the necessity of retaining refe-
rence to fiscal offences particularly since, in the experi-
ence of his Government, assistance in the field of extra-
dition and mutual legal assistance had been refused on the
grounds that the offences were in violation of fiscal or
customs laws.

97. One representative considered that reference to arti-
cle 4 in the new penultimate paragraph of article 2 was
superfluous and should be deleted given the amended
provision of paragraph 5.

98. Some representatives indicated that in the event that
the amended new penultimate paragraph of article 2 was
not retained, consideration should be given to including
such a provision in article 4.
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99. Concerning paragraph 7 (renumbered 6 following
deletion of paragraph 6 of the revised draft), two repre-
sentatives considered that the refusal of extradition on the
ground of nationality should be unconditionally excluded.
They therefore favoured the deletion of the exception
clause included in the revised draft.

100. Many other representatives indicated on the contrary
that non-extradition of nationals was a fundamental prin-
ciple of international criminal law, recognized and pro-
tected in their country at the constitutional or legislative
level. In view of such domestic legal constraints, para-
graph 7 should be deleted.

101. Most of the representatives who spoke in favour of
deletion agreed however to accept the retention of the
paragraph, on condition that the safeguards, as formulated
in the revised draft, be included. These safeguards should
refer not only to the constitution but also to the domestic
law of the Parties. One representative requested that the
fundamental domestic law and the domestic legal system
be also mentioned.

102. One representative indicated that even though the
extradition of nationals was allowed in his country, he
nevertheless supported the deletion of the provision; he
considered that, since most of other countries had legal
obstacles to the extradition of nationals, the paragraph
would in practice have no application because of lack of
reciprocity. This opinion was shared by some other repre-
sentatives.

103. One representative expressed the view that the first
sentence, in which the obligation to facilitate extradition
was stated, should be the only one retained. A safeguard
clause referring to domestic constitutional or legal limita-
tions should open the first sentence.

104. One representative, supported by some others, pro-
posed the inclusion, at the end of paragraph 7, of a new
sentence covering the cases where States had a discretion-
ary power to grant the extradition of nationals. According
to the suggested provision, the Parties should endeavour to
see this power exercised. It was pointed out that the other
provisions of the paragraph did not deal with the cases
where a discretionary power existed and that an encour-
agement to grant extradition in such cases would be use-
ful.

105. One representative recalled that the idea of a link
between paragraphs 7 and 10 had been at the origin of the
latest version of the revised text. Countries that had legal
obstacles to the extradition of nationals had made a step
forward in accepting paragraph 7. Other countries in
which extradition was subject to strict evidentiary require-
ments, such as the requirement for prima facie evidence,
had accepted to endeavour to minimize these requirements
as indicated in paragraph 10. The two paragraphs there-
fore reflected a balanced effort from both sides. The de-
letion of paragraph 7 could upset this balance.

106. The Group decided to retain paragraph 7 (renum-
bered as paragraph 6) with the inclusion of the additions
proposed in the course of the discussion, keeping in square

brackets the points on which divergent positions could not
be reconciled. In order to reflect the link between para-
graphs 7 and 10, the Group agreed on a structural change
consisting in moving paragraph 10 forward and placing it
immediately after paragraph 7 (renumbered 6).

107. In its consideration of paragraph 8, the Group
endeavoured to simplify the revised text and to sort out
the substantial issues on which no agreement had been
reached during the previous discussions. Several proposals
were made to add precision or clarity to the wording of the
paragraph.

108. In subparagraph 8(a), the Group approved from a
linguistic standpoint, a suggestion to refer to “the request
of the Party requesting extradition” in order to avoid.
ambiguity about the requesting Party.

109. One representative proposed that the words “of-
fence of a similar nature” in subparagraph 8(b), be re-

- placed with the words “offence of the same nature” in

order to avoid the dangers involved in the appreciation of
analogy between offences. In this connection, he empha-
sized his belief that the punishment of drug traffickers
should be commensurate with the gravity of the offence
and involve a minimum of 2 or 3 years imprisonment.
Another proposal consisted in the replacement of the
words “has jurisdiction” with “can exercise jurisdiction”,
since exercise of jurisdiction could be barred by several
circumstances such as diplomatic immunity, concern to
avoid double jeopardy, or the statute of limitations.

110. Attention was drawn by one representative to the
importance of the words “to another Party” in the expres-
sion “if it does not extradite him to another Party”. The
provision should in his view only apply to cases where
extradition had been refused between Parties to this Con-
vention.

111. The condition that the Party in whose territory the
offender is present should act “at the request of the re-
questing Party” gave rise to substantive objections from
several representatives. In the opinion of some of them,
this condition was incompatible with the sovereignty of
States; the right to prosecute should not be conditional on
the existence of a request. In response to this objection, it
was pointed out that the condition of a request only con-
cerned the international obligation to submit the case for
prosecution under this Convention; the right or obligation
to prosecute according to domestic law would in no way
be affected by this requirement. To further clarify this
point, reference was made to paragraph 3 of article 2 bis, '
according to which the Convention did not exclude any
criminal jurisdiction exercised in accordance with domes-
tic law. One representative suggested that this provision
could be reproduced in paragraph 8 in order to avoid any
misunderstanding on this point. :

112. Several other representatives objected to the condi-
tion of a request on the ground that the international ob-
ligation to prosecute should be unconditional and in any
case mandatory. If extradition was refused, submission of
the case for prosecution should, in their view, be automati-
cally secured in line with the principle aut dedere aut
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Judicare. Reference was made in this respect to the pro-
visions of several conventions such as article 7 of the
Convention for the Suppression of Unlawful Acts against
the Safety of Civil Aviation, adopted at Montreal in 1971,
and article 10 of the Convention for the Suppression of
Unlawful Acts against the Safety of Maritime Navigation,
adopted in 1988, which provided for an obligation to sub-
mit the case for prosecution as soon as extradition was
refused without any reference to a request from the re-
questing Party. It was further pointed out that crimes
against humanity usually gave rise to universal jurisdic-
tion and that for countries signatory to the Quito Declara-
tion against Traffic in Narcotic Drugs, offences of illicit
traffic in drugs were qualified as a crime against humanity.

113. Several representatives who favoured the retention
of the condition of a request indicated that they would not
agree with the creation of universal jurisdiction over the
offences related to the illicit traffic in drugs. Some repre-
sentatives further outlined the practical advantages of re-
taining the condition of a request. In some instances, con-
fronted with an obstacle to extradite, both the requested
and the requesting Parties could prefer to avoid prosecu-
tion and wait until extradition would become possible.

114. During the discussion, it appeared to one represen-
tative that all references to article 2 bis in article 4, para-
graph 8, could in fact be deleted. In his view, the only
relevant point was whether the Party had jurisdiction,
whatever the ground might be; there was no reason to
limit cases of jurisdiction to the cases provided for in
article 2 bis. Paragraph 8(a)(ii) should also be deleted.
Paragraph 8, the reading of which was complicated by
all those references to article 2 bis, would be much
clearer. This amendment would aiso affect paragraph 2 of
article 2 bis which would no longer be necessary. This
proposal met with the approval of many representatives.

115. One representative however pointed out that these
deletions, associated with the deletion of paragraph 2 of
article 2 bis, would upset the logic of paragraph 8. Once
references to article 2 bis were deleted, the only ground
for jurisdiction would be the domestic law of the Party.
Some countries had no extraterritorial jurisdiction over
nationals having committed an offence abroad; they would
therefore dispense with the obligation to prosecute where-
as other countries where domestic law had created such a
- jurisdiction would be obliged to prosecute. Reciprocity in
the obligations of States Parties would thus disappear.
Another representative supported this analysis of the im-
plication of the suggested deletions. One of these repre-
sentatives requested that the appropriate references to ar-
ticle 2 bis should be retained in paragraph 8(a)(i).

116. The opening words of the paragraph “Without pre-
judice to the exercise of any other jurisdiction”, gave rise
to a number of comments. In connection with the pro-
posed deletion of all references to article 2 bis, it was
pointed out that those opening words should also be delet-
ed; since no more reference to specific grounds of juris-
diction was made, there was no longer a need to refer to
“any other jurisdiction”. Some representatives, however,
favoured the retention of the opening words. One repre-
sentative who objected to the deletion of all references to

article 2 bis considered that mention of article 2 bis could
be reintroduced in the opening words which the would be
kept and formulated as follows: “Without prejudice to the
power of each Party to exercise jurisdiction in accordance
with article 2 bis or with its domestic law”. The latter
reference to domestic law would also take care of the
concern about the safeguard of the sovereign power of
States to prosecute.

117. The Group agreed on a formulation of paragraph 8
reflecting the suggestions made in the course of the dis-
cussion, with square brackets, where appropriate, to indi-
cate the particular points on which divergent positions
could not be reconciled.

118. As regards paragraph 9, one representative ex-
pressed the view that it was contrary to the constitution of
his country and should be deleted. The Group agreed to a
suggestion that, as long as the fate of paragraph 7 (renum-
bered 6) left in square brackets was not decided, the refe-
rence in paragraph 9 to paragraph 7 should disappear and
be substituted with a paraphrase of paragraph 7.

119. In paragraph 12 (11), one representative favoured
the replacement of “shall consider” by “may consider”,
since his country was not in a position to agree with the
transfer of persons sentenced to imprisonment. Several
representatives pointed out that the obligation to consider
entering into agreements was already couched in weak
terms and that the optional formulation would make it
useless. In the absence of agreement on this point, the
Group decided to include both words in square brackets.

Article 5

120. Before entering in the consideration of article 5,
the Group heard a statement from a representative regard-
ing the proposal of his Government to introduce a new
article 1 bis dealing with the scope of the Convention. The
provisions of the proposed article, inspired from the sub-
stance of treaties already in force between his Government
and other countries, emphasized the legal and sovereign
equality of States, the principle of non-intervention in the
domestic affairs, and the respect for the competence and
territorial jurisdiction of the respective Parties. It should
be clearly stated in the Convention that the application of
its provisions would be subject to national laws and regu-
lations and was not to prejudice the security, public policy
or other essential interests of States Parties.

121. The Group took as a basis for discussion of arti-
cle 5 the revised draft of that article annexed to the report
of the Commission on Narcotic Drugs at its tenth special
session, taking into account a redraft of the whole article
presented by two Governments and amendments to some
paragraphs proposed by one Government.

122. Several representatives stressed the importance of
defining at the outset the scope of the article and suggested
that its provisions should address mutual legal assistance
in a specific manner so as to make it quite distinct from
assistance of an administrative nature and other forms of
cooperation envisaged in article 6. In this connection, it
was deemed essential to include the word “legal” in the
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title of the article. One representative -observed that the
content of article 5 went beyond legal assistance strictu
sensu and that the title should be modified accordingly to
include the transfer of criminal proceedings; alternatively,
provisions dealing with the transfer of criminal proceed-
ings could be moved to a new article dealing with that
subject. The Group agreed that the title of article 5 should
read “Mutual Legal Assistance”.

123. With regard to paragraph 1, several representatives
expressed their preference for the proposed redraft which,
in their view, was clearer, more concise and positive in its
formulation. The safeguard clauses in paragraph 1 of the
initial revised draft should, whenever applicable, be
moved to the respective paragraphs of the article.

124, Several other representatives stressed the impor-
tance of retaining safeguard clauses in the introductory
sentence of paragraph 1 so as to specify that the provisions
of the article would be implemented with due regard to the
constitutional, legal and administrative systems of Parties
as well as relevant treaties or arrangements. There was
gencral agreement that application of the provisions of
article 5 was to be subject to the national laws of the
requested Party.

125. With regard to dual criminality, several representa-
tives indicated that this requirement should not apply to
all the cases of mutual legal assistance contemplated in
article 5. The view was expressed that dual criminality
should be considered in conjunction with safeguard clauses
in other paragraphs of the article or included in para-
graph 11 as one of the grounds of refusal of mutual legal
assistance. Attention was drawn to the provision of para-
graph 1 of article 1 of the European Convention on Mutual
Assistance in Criminal Matters to the effect that it was
sufficient, for the purpose of mutual assistance, that the
punishment of the offence fell within the jurisdiction of
the judicial authorities of the requesting Party. On the
other hand, some representatives felt that the principle of
dual criminality should be retained in paragraph 1 as it
was considered a prerequisite for mutual legal assistance.

126. Some representatives were of the view that the
provisions of paragraph 1 should indicate that Parties
should provide one another mutual assistance “upon re-
quest”’; some other representatives considered that it
would be sufficient to state that such assistance should be
provided “pursuant to this article”.

127. In view of the divergent viewpoints, the Group
decided to refer the further elaboration of paragraph 1 to
an informal working group.

128. The informal working group agreed not to include
a safeguard clause in paragraph 1 and to state therein that
Parties shall afford one another, pursuant to this article,
the widest measure of mutual legal assistance in any
investigations, prosecutions and judicial proceedings in
relation to a criminal offence established in accordance
with article 2, paragraph 1. It was also agreed to include
a new paragraph 2 containing alternative safeguard clauses.
These were placed in square brackets as no agreement was

reached as to which should be retained. Paragraph 2 as a
whole was also placed in square brackets.

129. The informal working group agreed to introduce as
an additional ground for refusal of mutual legal assistance
the case where the authorities of the requested Party
would be prohibited by domestic law from carrying out a
request made with regard to the same offence having been
committed within the territory of that Party.

130. Another ground for refusal of mutual legal assist-
ance was added to cover the case where the request would
be contrary to the constitution, fundamental legal prin-
ciples or to the law of the requested Party. However, since
there was no general agreement with regard to the inclu-
sion of these grounds for refusal of assistance, these words -
were placed in square brackets. '

131. There was agreement to indicate that requests shail
be executed in accordance with the domestic law of the

" requested Party and, to the extent not contrary to the law

of the requested Party and where possible, in accordance
with the requirements specified in the request.

132. The Group agreed to delete paragraph 2 of article 5
of the revised draft as its provisions, exhortative in nature,
were considered superfluous.

133. Several representatives said that the introductory
sentence of paragraph 3 should be phrased in a flexible
manner so as not to be made mandatory; the word “may”
should therefore be preferred to “shall”. Moreover, the
listing should not purport to be exhaustive but only indica-
tive of some of the relevant modalities of assistance avail-
able to Parties. Some other representatives were of the
view that in order to introduce a modicum of assurance as
to what forms of assistance may be expected from Parties
the provisions of paragraph 3 should be of a mandatory
nature, and therefore preferred the use of “shall”. Alterna-
tively, it was proposed that paragraph 3 could include two
lists dealing respectively with the modalities of assistance
that are of a mandatory nature and those that are to be
applied at the discretion of the Parties. Several other rep-
resentatives were of the opinion that the introductory sen-
tence should merely state that mutual assistance would
include the items listed in the subsequent subparagraphs
without making any reference as to whether the provisions
of the paragraph were to be of a discretionary or manda-
tory nature.

134. In order to reflect the non-exhaustive character of
the list and thereby extend the scope of assistance which
the Parties may wish to envisage, the Group agreed to
include in the article a new paragraph to the effect that
Parties may afford one another any other forms of mutual
legal assistance allowed by the domestic law of the re-
quested Party.

135. Several representatives considered that the wording
of subparagraph 3(a) was ambiguous; the formula “taking
evidence” was particularly open to misinterpretation. In
their view, the provision should be reformulated so as to
make it clear that it concerned statements to be taken for
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evidentiary purposes. The Group agreed to refer the pro-
vision to the informal working group for reconsideration.

136. The Group agreed to retain subparagraphs 3(b) and
(c) of the revised draft dealing respectively with effecting
service of judicial documents and executing requests for
searches and seizures.

137. Several representatives considered that subpara-
graph 3(d) should be deleted as the terms “sites” and
“objects” were ambiguous. It was also indicated that the
provision as such was unusual in existing Conventions;
besides it was already covered in subparagraph 3(c). Some
other representatives were of the view that it represented
a useful form of mutual legal assistance particularly for
reconstituting offences committed in the territory of other
States or for verifying evidence based on the interview of
witnesses. In order to make the provision more specific it
was proposed that it should be amended so as to restrict
its application to objects and sites related to the com-
mission of the offences established under article 2, para-

graph 1.

138. The Group agreed to delete subparagraph 3(e) as
it duplicated other forms of assistance covered in para-

graph 3.

139. Some representatives indicated that if the provi-
sions of subparagraph 3(f) were to be retained they should
be subject to a safeguard clause as some national laws
prohibited certain categories of objects from leaving the
national territory, One representative proposed to replace
the word “exchanging” by “providing” and to specify that
this form of assistance was for the purpose of prosecution
of offences in article 2, paragraph 1. The Group agreed to
refer the provision to the informal working group for fur-
ther consideration.

140. One representative proposed to amend subpara-
graph 3(g) to make it conform with the requirements and
conditions which he intended to introduce in paragraph 3
of article 3.

141. Several representatives advocated the deletion of
the words “freezing and seizing” in subparagraph 3(h) for
the reason that unlike article 3 where international co-
operation was provided for the purpose of confiscation,
this provision had the limited objective of facilitating in-
vestigation or prosecution. One representative, however,
considered that those words should be retained as it was
necessary, even for purposes of investigation or prosecu-
tion, to ensure that the proceeds are not dispersed.

142, Subparagraph 3(i) was deleted as its substance was
incorporated in a new paragraph (see paragraph 134
above). ’

143. One representative proposed that subparagraph 3(j)
should make it clear that those who may be called upon
to assist investigations or participate in proceedings have
consented to do so; alternatively it was suggested that in
order to also cover cases where consent was not required
the provision should be amended to indicate that it was
applicable only to persons who were prepared to so assist.

144. Following informal discussions the Group agreed to
delete subparagraph 3(j) and the proposed reformulation in
subparagraphs 4(b) and (c) in the revised draft and include
in a separate paragraph a provision to the effect that upon
request, the Parties shall facilitate or encourage, to the
extent consistent with national law and practice, the pre-
sence or availability of persons, including persons in custo-
dy, who consent or are prepared to assist in investigations
or participate in proceedings. The words “consent” and
“are prepared” were kept in square brackets as no agree-
ment was reached regarding which of the terms should be
retained. One representative announced that in due course
he would propose, for insertion in another part of the draft
Convention, a provision dealing with the safe conduct of
persons in custody transferred for testimonial purposes.

145. The Group agreed to include in a separate article
the proposed reformulation of subparagraph 4(a) to the
effect that Parties shall give favourable consideration to
the possibility of transferring to one another .proceedings
for criminal prosecution of offences enumerated in arti-
cle 2, paragraph 1, of this Convention in cases where such
transfer is to be considered in the interest of a proper
administration of justice. (See paragraphs 183-186 below.)

146. The Group agreed to take as a basis for discussion
of paragraph 5 the corresponding provisions contained in
the proposed redraft of the whole article which were found
to be couched in clearer, more flexible language. Accord-
ing to the redraft, the paragraphs of article 5 concerning
the designation of a responsible authority, the language of
requests, the information to be contained therein, the
modalities of execution and the grounds for refusal shall
apply to requests made pursuant to this article if the
Parties in question are not bound by a treaty of mutual
legal assistance. If these Parties are bound by such a treaty,
the procedural provisions of that treaty shall apply to
the request unless the Parties agree to apply the above-
mentioned paragraphs of article 5 in lieu thereof.

147. Some representatives considered that paragraph 5
should make it clear that the Convention did not supersede
existing mutual legal assistance treaties. In that connection
it was proposed that a provision be introduced along the
lines of paragraph 2 of article 26 of the European Conven-
tion on Mutual Assistance in Criminal Matters stipulating
that the provisions of article 5 shall not affect obligations
incurred under the terms of any other bilateral or multi-
lateral international convention which contain or may con-
tain clauses governing specific effects of mutual assist-
ance in a given field. One representative considered that
a more flexible formula would be preferable and proposed
the inclusion of a new provision along the lines of arti-
cle 11 of the Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation, adopted at
Montreal in 1971, to indicate that the provisions of arti-
cle 5 shall not affect obligations under any other treaties,
bilateral or multilateral, which govern, in whole or in part,
mutual assistance in criminal matters.

148. One representative expressed the view that other
mutual legal assistance treaties should supersede the provi-
sions of the article- only when their provisions were more
favourable than those provided for by the new Convention,
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149. Several representatives expressed their reservation
regarding the applicability to requests made pursuant to
article 5 of the paragraphs of the article to which reference
was made in the proposed redraft; one representative con-
sidered that the provisions of paragraph 5 should apply to
the article as a whole and not only to the said paragraphs.

150. Several representatives considered that reference to
procedural provisions was limitative and proposed the
deletion of the word “procedural”. The Group agreed to
place the word in square brackets as several other repre-
sentatives considered that it should be retained.

151. The Group agreed to delete the words “to the re-
quest” so as to give a general scope to the provision.

152. Concerning paragraph 5 in square brackets in the
revised draft providing for the designation of an authority
to execute requests for mutual assistance, one representa-
tive expressed the opinion that, if mandatory, such a pro-
vision might upset existing networks of mutual assistance.
In the opinion of other representatives this would, on the
contrary, prove useful in giving clear guidance as to where
requests should be sent.

153. Some representatives pointed out that the designa-
tion of a single authority did not address adequately the
situation of Federal States or States where mutual assist-
ance in criminal proceedings was within the purview of
various jurisdictions. The possibility of establishing more
than one authority should be provided for. If this was not
expressly stipulated, it should at least be the understanding
that the use of the word “authority” in the singular would
not be construed as excluding such a possibility.

154. In response to the same concern, another represen-
tative suggested that mention should be made that the
designated authority could delegate its power. It was ob-
served, however, that in the case of a variety of juris-
dictions of equal standing, the notion of delegation was
inadequate. Some representatives also stressed that dele-
gation of power was an internal matter and should not be
touched upon in the Convention.

155. Consideration was given by the Group to the pro-
posed redraft of the whole article stipulating that the
designated authority could either execute requests or
“transmit them to the competent authorities for execu-
tion”. Some representatives expressed the view that the
designated authority should always be the one competent
for execution. Several other representatives stressed that
the authority competent to execute might vary according
to the request and be distinct from the designated autho-
rity. The transmission of requests should therefore be
mentioned in the paragraph.

156. As regards paragraph 6 of the revised draft con-
cerning channels of communication between designated
authorities, several representatives favoured diplomatic
channels for the communication of requests for assistance
in criminal proceedings. The use of diplomatic channels
would ensure that the request reached the competent ser-
vice and would secure practical facilities for translation
and mail servicing.

157. Other representatives considered that the obliga-
tion to communicate through diplomatic channels would
have a hampering effect on cooperation. In their view,
direct communication between designated authorities was
far more expeditious and efficient; it was pointed out that
small countries often had a limited network of diplomatic
representation and that diplomatic channels did not func-
tion smoothly in all regions.

158. Several representatives considered that there was a
need for flexibility in this matter. Parties should have an
option as to channels of communication. It was also ob-
served that Parties which favoured resorting to diplomatic
channels could choose the Ministry of Foreign Affairs as
their designated authority.

159. Several representatives considered that inspiration
for a flexible solution could be found in article 35(e) of
the 1961 Convention. This provision, if adjusted to the
matter under consideration, would provide for an expedi-
tious transmittal of requests to the designated bodies,
without prejudice to the right of a Party to require that
requests be sent through the diplomatic channel.

160. With regard to paragraph 7 of the revised draft,
several representatives objected to the possibility of re-
quests being made orally; the term “orally” in itself was
considered ambiguous. Several representatives indicated
that written requests were the standard practice. It was
however pointed out by one observer that the International
Convention on Mutual Administrative Assistance for the
Prevention, Investigation and Repression of Customs
Offences, adopted at Nairobi in 1977, provided for the
possibility of requests being made orally with a view to
expediting the exchange of information between Parties in
urgent circumstances. It was also pointed out that in cer-
tain circumstances, - especially where other channels of
communication between countries were slow, the use of
oral communications could be the most expeditious man-
ner of submitting requests for mutual legal assistance and
that the Convention should not preclude this possibility.

161. Several representatives indicated that several con-
ventions provided that requests had to be written in the
language of the requested Party. It was pointed out that in
the case of countries with several official languages, it
would be appropriate for them to indicate the language in
which requests had to be transmitted. To that effect, one
representative stressed that the paragraph should stipulate
that the language or languages to be used by the Parties
shall be communicated to the Secretary-General. Another
representative proposed that the request be solely in
writing. The added requirement of a language acceptable
to the requested Party could present conceivable problems,
as when the requested Party opted for a language unknown
to or not well understood by the requesting Party.

162. The Group. considered the information that should
be contained in requests for mutual legal assistance, taking
as a basis for discussion the proposed redraft of para-
graph 8.

163. With regard to subparagraph 8(a), the proposed
redraft provided that the name of the competent authority
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conducting the investigation or proceeding to which the
request relates should be indicated in the request for
mutual legal assistance. Some representatives suggested
that in addition to the name of the competent authority, its
functions should be specified so as to indicate in what
capacity it was acting. Another representative expressed
the view that the transmitting authority, which may be
different from the competent authority, should also be
identified. ‘

164. One representative suggested that the authority
conducting prosecution should also be mentioned. Another
representative expressed reservation as regards the men-
tioning of the competent authority conducting investiga-
tion. It was suggested that the provision should be reduced
to stating the name of the authority making the request
and that the other items of information be moved to sub-
paragraph 8(b).

165. The Group began conmsideration of the proposed
redraft of subparagraph 8(b) stipulating that the subject-
matter and nature of the investigation or proceeding to
which the request relates, including a summary of the
relevant facts, should be contained in the request. The
Group agreed to include the nature of the prosecution as
an additional information to be furnished. Some represen-
tatives considered that the inclusion of a summary of the
relevant facts was not essential and would be cumbersome
in practice. However one representative, on the basis of
his country’s experience, attached great importance to the
inclusion of this item.

166. The Group agreed to refer the provisions of para-
graph 8 to the informal working group for further consi-
deration.

167. The Group considered paragraph 12 of article 5 of
the revised draft and agreed to include it in the article.

168. With regard to paragraph 13 of the revised draft it
was considered that the first part of the provision, to the
effect that Parties shall carry out their obligations under
the provisions of this article in conformity with any trea-
ties of mutual legal assistance that may exist between
them, should be deleted as its provisions were already
covered in paragraphs 4 and S of the article. The Group
agreed to retain the second part of the paragraph exhorting
Parties to consider the possibility of concluding bilateral
or regional agreements that would serve the purposes, and
give practical effect to the provisions, of this article. One
representative said that it was important that informal law
enforcement assistance not be unintentionally constrained
by the formalities of article 5 and proposed that language
to this effect be included in the article.

169. One representative proposed that the following ad-
ditional provisions, drawn from paragraph 4(b) of article 5
of the revised draft and article 12 of the European Con-
vention on Mutual Assistance in Criminal Matters, be
included in article 5 as paragraph 10 ter:

“A witness or expert, or a person, summoned to
answer for acts forming the subject of proceedings
against him, appearing before the authorities of the

requesting Party, shall not be prosecuted or detained or
subjected to any other restriction of his personal liberty
in the territory of that Party in respect of acts or con-
victions prior to his departure from the tertitory of the
requested Party. Such immunity shall cease when the
witness or expert or person having had, for a period of
fifteen consecutive days from the date when his pre-
sence is no longer required by the judicial authorities,
an opportunity of leaving, has nevertheless remained in
the territory or, having left it, has returned.”

170. Several representatives expressed support for the
inclusion of this proposal which, in their opinion, would
serve to encourage witnesses and experts to make them-
selves available to the requesting Party for the purpose of
assisting in judicial proceedings.

171.  With regard to the first sentence, several represen-
tatives objected to the use of the word ‘“summoned”
which, in their view, would make the paragraph incon-
sistent with the provisions of the article since they did not
provide for an obligation for the transfer of witnesses or
experts. It was stressed that the transfer of witnesses or
experts should in any case be of a voluntary nature and
subject to the consent of the persons concerned. The
Group agreed to replace the word “summoned” by the
words “who consent to give evidence in the requesting

Party”.

172. The provision of the first sentence was also amend-
ed to indicate that the transferred person shall not be prose-
cuted, detained, or “punished”, and neither subjected to
any other restriction of his personal liberty in the territory
of that Party in respect of acts, “omissions” and “convic-
tions™, “nor shall advantage be taken of the person for the
purpose of civil proceedings”.

173. Several representatives objected to the use of the
word “immunity” in the second sentence as, in their view,
the term was applicable only to consular personnel and
diplomats. The Group agreed to replace the term by “safe
conduct”.

174. With regard to witnesses or experts that could
have left the territory of the requesting Party after their
presence was no longer required by the judicial authori-
ties, the Group agreed to amend the provision to indicate
that safe conduct should cease only when such persons
have remained in the requesting State “voluntarily” or
“returned on their own free will”. It was proposed that the
period of fifteen consecutive days should be changed to a
month.

175. One representative expressed the view that the pro-
vision should not be too detailed and that the modalities
of application should be left to the Parties.

176. While there was agreement on the general purpose
of the article, the time iimit did not permit an in-depth
consideration of the substantive content and formulation
of the proposal and of the amendments. The Group there-
fore agreed to place the paragraph in square brackets and
submit it to the plenipotentiary conference for further con-
sideration,
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177. With regard to the location of the paragraph in
article 5, several representatives expressed their pre-
ference for placing the provision immediately after para-
graph 3 ter because of its relation with the substance of
that paragraph. Other representatives considered that the
additional paragraph should be governed by the provisions
of paragraph 5 and proposed that it be placed somewhere
between paragraphs 8 and 13.

178. No agreement was reached regarding the location
of the paragraph. The Group decided to include it as an
additional paragraph in article 5 and to leave to the pleni-
potentiary conference the final decision with regard to its
location.

179.  One representative proposed the inclusion of a new
paragraph to the effect that the ordinary costs of executing
a request shall be borne by the requested Party and that if
expenses of an extraordinary nature were, or would be,
required to fulfil the request, the Parties should consult to
determine the terms and conditions under which the re-
quest should be executed. He also proposed for inclusion
a provision to the effect that reasons shall be given for any
refusal of mutual legal assistance. The Group agreed to
include both proposals in article 5 and to leave to the
plenipotentiary conference the further consideration of its
content, formulation and location.

180. One representative requested that the second sen-
tence of paragraph 5, which proposes to restrict the appli-
cation of specific mutual legal assistance treaties, be
placed in square brackets. Another representative re-
quested that the last clause at the end of paragraph 5
reading “and unless the Parties agree to apply para-
graphs 8 to 13 of this article in lieu thereof” should be
placed in square brackets as it was unacceptable to his
Government. Another representative proposed that para-
graph 11(c) of the text should be placed in square brackets
pending a more acceptable formulation. One represen-
tative proposed that the word “any” before the word “in-
vestigations” in paragraph 1 should be placed in square
brackets and that further reference to “investigations” in
the article could be deleted. Another representative pro-
posed that the words “and by the competent authorities”
in paragraph 9 be placed in square brackets as its meaning
was ambiguous; in his view, the provision concerning
competent authorities in this paragraph should be consi-
dered in conjunction with the ground for refusal of legal
assistance specified in subparagraph 11(e). The Group
agreed to these proposals.

181. Another representative considered that article 5 in
its present formulation would not be acceptable if para-
graphs 1-4 of article 6 were not subsequently amended. He
also reiterated his reservation as regards subparagraph 3(g)
of article 5, which in his view should be amended along
the lines of the amendment he would propose to para-
graph 3 of article 3.

182. With regard to the formulation and content of ar-
ticle 5 as a whole, there was general agreement that in
contrast to article 4 where it was felt that the Group had
gone as far as possible in reaching agreement on a com-
promise text, article 5 was in an interim stage because

time did not permit the Group to reconcile the divergent
positions on a number of issues nor agree on a definitive
formulation.

183. The Group considered the proposal to include a
new article 5 bis to the effect that Parties shall give
favourable consideration to the possibility of transferring
to one another proceedings for criminal prosecution of
offences enumerated in article 2, paragraph 1 of the Con-
vention in cases where such transfer is to be considered in
the interests of a proper administration of justice. (See
paragraph 145 above.)

184. Several representatives expressed their reservation,
particularly on account of the ambiguous wording of the
proposal. In this connection, it was proposed that the word
“favourable” should be deleted. One representative was of
the view that the proposal would be in violation to the
constitution of his country and prejudice sovereignty.

185. One representative, supported by three others,
while expressing reservation for the formulation of the
provision, considered that it was relevant in the context of
article 5 and proposed that it should be reformulated to
indicate that Parties, at their discretion, may inform each
other of proceedings as may contribute to a better admi-
nistration of justice.

186. The Group agreed to submit article 5 bis in square
brackets to the plenipotentiary conference for further con-
sideration.

Article 6 bis

187. The Group considered the proposed additional ar-
ticle 6 bis referred to it by the Commission on Narcotic
Drugs. '

188. Many representatives expressed support for the in-
clusion of the new article in the Convention so as to meet
the special concern of transit States, a great number of
which were developing countries with limited resources.
They emphasized that consideration of this article was
definitely within the mandate of the Review Group.

189. Several representatives indicated that in their view
the proposed additional article was superfluous as its con-
cern was duly reflected in paragraph 5 of article 6. Several
other representatives, in support for the inclusion of the
proposed article 6 bis as a separate article, indicated that
the provision of paragraph 5 of article 6 dealt with a
specific form of technical assistance whereas those of
article 6 bis covered other aspects of financial and eco-
nomic assistance within the context of international co-
operation which were necessary for fighting effectively
the illicit traffic.

190. Several representatives considered that the discus-
sion of the substantive content and formulation of the
proposed article raised complex and sensitive issues which
the Group, given the limited time at its disposal, would
not be able to address in a satisfactory manner. Some
representatives indicated that the inclusion of the proposed
additional article in the Convention was a political deci-
sion which should be left to the Conference.



Main Conference documents 73

191. The Group agreed to place the proposed article in
square brackets and submit it to the plenipotentiary con-
ference for a final decision as to whether it warranted
inclusion in the Convention. Two representatives ex-
pressed their reservation concerning this decision; they
considered that the proposed additional article should not
be given the same status as the other articles of the draft
Convention which had been substantially considered by
the open-ended intergovernmental expert group, the Com-
mission on Narcotic Drugs and the Review Group. In their
view the proposed article should be submitted to the
Conference annexed with the other proposals not consi-
dered by the Group.

Review of the remaining articles and related draft texts

192. In connection with item 5 of the agenda, and as
indicated in paragraph 17 above, several representatives
made statements concerning articles 6 and 12.

193. Regarding article 6, one representative proposed
that in order to take into account the combination of drug
offences with economic offences, subparagraph 1(a)
should be amended to indicate that the information to be
exchanged between the competent national agencies and
services should also include commercial and economic
transactions.

194. With regard to article 12, many representatives
reiterated the reservation of their Governments with re-
gard to the phrase “beyond the external limits of the ter-
ritorial sea”, in paragraph 3, which the expert group had
substituted for the phrase “and is on the high seas as
defined in Part VII of the United Nations Convention on
the Law of the Sea”. In their view, the adoption of that
wording could imply that third States would be attributed

certain rights in the exclusive economic zone (EEZ) which -

were not contemplated in the United Nations Convention
on the Law of the Sea, adopted in 1982, and upset the
delicate balance between the rights of coastal States and
third States in the EEZ. The formulation contained in the
original draft of article 12 proposed by the Secretariat
should, in their view, be retained.

195.  Several representatives placed on record their
interpretation of article 12, which in their view was not in
conflict with the provisions of the United Nations Conven-
tion on the Law of the Sea. They considered that attempts
to interpret the provisions of that Convention was beyond
the scope of the mandate of the Review Group. The view
was expressed that an in-depth consideration of the provi-
sions of articles 6 and 12 was outside the mandate of the
Review Group since, under agenda item 5, the Group was
called upon to review the remaining articles only with a
view to making those changes that may be necessary to
achieve overall consistency of the draft text of the Con-
vention. One representative stated that consideration of
article 12 was within the mandate of the Review Group.

Draft final clauses
196. The Group took note ofa proposal by the Commis-

sion of the European Communities to amend article I of
the draft final clauses to the effect that regional economic

integration organizations which have competence in re-
spect of the negotiation, conclusion and application of
international agreements in matters covered by the Con-
vention may become Parties to the Convention, and that
references under the Convention to Parties, States or na-
tional services, shall be applicable to these organizations
within the limits of their competences. The Group agreed
to amend the text of article I of the draft final clauses as
proposed.

Chapter IV
ORGANIZATION OF THE CONFERENCE
A. Rules of procedure

197. The Group considered the draft provisional rules of
procedure for the plenipotentiary conference contained in
documents DND/DCIT/10 and Corr.1-3 and DND/DCIT/
16, on a rule-by-rule basis.

198. With regard to rule 4 the Group agreed to replace
the first two sentences of rule 4 by a proposal, drawn from
the rules of procedure of the International Conference on
Drug Abuse and Illicit Trafficking, to the effect that a
Credentials Committee of nine members shall be appoint-
ed at the beginning of the Conference and that its compo-
sition shall be based on that of the Credentials Committee
of the General Assembly of the United Nations at its forty-
third session. Rule 4 was approved as amended on the
understanding that if a State is not present, the Conference

‘shall replace that State by another State from the same

regional group.

199. The Group agreed to replace the word “representa-
tives” by the word “delegations” in rules 4 and 5.

200. The Group agreed to amend the-first sentence in
the first paragraph of rule 7 concerning the general powers
of the President by inserting the words “promote general
agreement, inform the General Committee on efforts to
reach general agreement” before the words “put questions
to the vote and announce decisions”. -

201. The Group agreed to amend rule 29 so as to indi-
cate that the basic proposal for consideration by the Con-
ference would consist of the draft articles of the Conven-
tion “submitted by the Commission on Narcotic Drugs at
its tenth special session and those submitted as part of its
report by the Review Group”.

202. One representative requested clarification regard-
ing the role of the Drafting Committee as stipulated in rule
49. It was explained that the role of the Drafting Com-
mittee, as in previous United Nations conferences, would
be of an editorial nature and that its primary task would
be to ensure linguistic concordance between the texts of
the draft articles of the Convention. Following general
discussion the Group agreed to retain rule 49 with the
understanding that the Drafting Committee will not be
concerned with matters of substance. The Group also
endorsed the proposal of one representative that the
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President of the Conference should, at the appropriate
time, spell out the functions of the Drafting Committee to
the Conference.

203. One representative considered that rule 50 should
be amended so as to explicitly state that each committee,
subcommittee and working group shall elect its own offi-
cers. Following discussion of this matter, the Group
agreed to retain the rule as drafted so as not to limit the
prerogatives of the Conference with the understanding that
each committee, subcommittee and working group should
be given the possibility to elect their own officers.

204. Several representatives expressed their concern
with regard to rules 55 and 56 concerning the languages
of the Conference and interpretation respectively. In their
view, facilities for interpretation and translation in the six
official languages of the United Nations should be pro-
vided to all the bodies of the Conference. It was explained
by the Secretariat that in accordance with the financial
arrangements for the Conference, approved by the Eco-
nomic and Social Council, interpretation in all the six
official languages would be available for two meetings
held simultaneously. The Group took note of the financial
implications involved and expressed the wish that inter-
pretation in the languages of the Conference be provided
for all official meetings.

205. The Group agreed to amend the first sentence of
rule 59 to indicate that the meetings of the Committee of
the Whole shall also be held in public and rule 60 to
indicate that, as a general rule, meetings of the General
Committee and the Drafting Committee shall also be held
in private. The titles of rules 59 and 60 were accordingly
modified to read “Plenary meetings and meetings of the
Committee of the Whole” and “Other meetings”. One
representative, while not objecting to the consensus, indi-
cated his preference for rules 59 and 60 as originally
drafted.

206. One representative considered that in view of the
special and sensitive nature of the subject-matter of the
Conference, rule 61, concerning communiqués on private
meetings, should be changed so that only the President of
the Conference, and not the chairman of the organ con-
cerned, would have the authority to issue a communiqué
to the press at the close of a private meeting. The Group
agreed to this proposal and rule 61 was amended accord-

ingly.

207. The Group agreed to recommend to the Con-
ference the adoption of the draft provisional rules of pro-
cedure as amended.

B. Other organizational matters

208. The Group considered organizational matters rela-
ting to the Conference on the basis of a note by the Secre-
tariat contained in document DND/DCIT/14 and the draft
provisional agenda of the Conference contained in docu-
ment DND/DCIT/13.

209. The Group also considered draft recommendations
on the organization of work of the Conference elaborated
during informal consultations between several representa-
tives.

210. The Group adopted the proposed recommendations
to be submitted to the Conference. One representative
expressed his reservation with the manner in which the
substantive work on the draft Convention had been distri-
buted between subcommittees, committees and the Com-
mittee of the Whole in the proposed recommendations.
(For the text of recommendations approved by the Review
Group, see chapter I above.)

[.:.]
ANNEX II

Revised text of the draft Convention against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances*

DRAFT PREAMBLE**

The Parties,

Deeply concerned by the magnitude of and upward trend in
the illicit production of, demand for and traffic in narcotic drugs
and psychotropic substances which pose a serious threat to the
health and welfare of human beings, and adversely affect the
economic, cultural and political foundations of society,

Observing the links between drug trafficking and other asso-
ciated organized criminal activities which undermine the legiti-
mate economies and threaten the stability, security and sov-
ereignty of States,

Recognizing that drug trafficking is an international criminal
activity demanding urgent attention and maximum priority,

Aware that drug trafficking generates large financial profits
and wealth enabling transnational criminal organizations to
penetrate, contaminate and corrupt the structures of Govern-
ment, legitimate commercial and financial business, and society
at all its levels,

Desiring to deprive drug traffickers of the proceeds of their
criminal activity and thereby eliminate their main incentive for
engaging in drug trafficking,

Considering that measures of supervision are necessary for
substances, including precursors, chemicals and solvents, the
ready availability of which has led to an increase in the clan-
destine production of narcotic drugs and psychotropic substances
falling under the provisions of the Single Convention on Nar-
cotic Drugs, 1961, that Convention as amended by the 1972
Protocol Amending the Single Convention on Narcotic Drugs,
1961, and the 1971 Convention on Psychotropic Substances,

Noting that the increased smuggling of drugs through regular
post office channels calls for strengthening the existing inter-
national conventions which prohibit the illicit carriage of drugs
in the mail,

*Submitted to the Conference as the basic proposal.

**Forwarded to the Conference by the Commission on Narcotic Drugs
at its tenth special session (see Official Records of the Economic and
Social Council, 1988, Supplement No. 3 (E/1988/13), paras. 137-141).
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Desiring to improve international cooperation in the suppres-

sion of illicit traffic in narcotic ‘drugs and psychotropic sub-

stances by sea,

Recognizing that eradication of drug trafficking is the collec-
tive responsibility of all States,

Aware of the necessity of dealing with drug trafficking by
effective coordinated action within the framework of interna-
tional cooperation,

Acknowledging the competence of the United Nations in the
field of drug control and desirous that the international organs
concerned with drug control should be within the framework of
that Organization,

Reaffirming the guiding principles of existing drug control
treaties and the system of drug control which they embody,

Recognizing the need to reinforce and complement the mea-
sures provided in the Single Convention on Narcotic Drugs,
1961, that Convention as amended by the 1972 Protocol Amend-
ing the Single Convention on Narcotic Drugs, 1961, and the
1971 Convention on Psychotropic Substances, in order to counter
the magnitude, extent and complexity of the illicit traffic in
narcotic drugs and psychotropic substances and its grave conse-
quences,

Desiring to conclude an effective and operative international
convention against the illicit traffic in narcotic drugs and psy-
chotropic substances which considers the various aspects of the
problem as a whole, in particular those not envisaged in the
existing drug control treaties,

Hereby agree as follows:

DRAFT SUBSTANTIVE ARTICLES
Article 1*

Except where otherwise expressly indicated, or where the
context otherwise requires, the following terms in this Conven-
tion have the meanings given below:**

“Board” means the International Narcotics Control Board;

“Commercial carrier” means any person or [public or pri-
vate] entity engaged in transporting persons, goods [or mails]
for remuneration, hire [or other forms of reward];

“Commission” means the Commission on Narcotic Drugs of
the Council; :

“Controlled delivery” means the investigative technique of
allowing illicit consignments of narcotic drugs and psychotropic
substances [or substances in List A and List B] [or consignments
which are intercepted by competent authorities and allowed to
continue with the narcotic drugs or psychotropic substances
replaced by innocuous substances], to pass out, through or into

*The Review Group considered the original draft article 1, entitled
“Use of terms” as well as the draft entitled “Definitions” proposed by the
informal working group at the thirty-second session of the Commission. In
the course of its discussions, the Review Group reached consensus on
certain definitions and examined others in an in-depth manner. The results
of those deliberations (see paragraphs 14 and 16-45 of the present docu-
ment) are set out under article 1 without an indication of a title as there
was no agreement on the subject. The remaining definitions proposed -in
the Secretariat draft and the draft of the informal working group are repro-
duced as variant A (Secretariat) and variant B (informal working group)
on the following pages.

**Introductory sentence not discussed at the Review Group but same
text used in both variant A and variant B.

the territory of one or more countries, with the knowledge and
under surveillance of their competent authorities, with a view to
identifying persons involved in illicit traffic and to taking legal
action against them, [if permitted by the national laws and reg-
ulations of a State Party];

“Council” means the Economic and Social Council of the
United Nations;

“Illicit traffic” means [includes] [inter alia] the [sowing]
cultivation, [harvesting] production, [fabrication] manufacture,
extraction, preparation, [conditioning] offering, offering for sale,
distribution, [possession] [supply] [storage] purchase, [acqui-
sition] sale, [prescription] delivery on any terms whatsoever,
brokerage, dispatch, dispatch through the mails, dispatch in tran-
sit, transport, importation and exportation [and the traffic in any
other form] of any narcotic drugs or psychotropic substances
contrary to the provisions of the Single Convention on Narcotic
Drugs, 1961, of that Convention as amended by the 1972 Pro-
tocol Amending the Single Convention on Narcotic Drugs, 1961,
and of the Convention of Psychotropic Substances, 1971. [Illicit
traffic also includes the possession of any narcotic drugs or
psychotropic substances for the purpose of any of the foregoing
activities] [as well as the consumption or improper use of such
substances]. [It also includes traffic in substances in List A and
List B contrary to article 8 of the present Convention.] The
organization, management, financing or facilitating of the afore-
mentioned operations or activities are also considered as illicit
traffic for the purposes of this Convention.

Title

Variant A:
USE OF TERMS
Variant B:

DEFINITIONS

Concealment*

Variant A:

“Laundering” means the concealment or disguise of the true
nature, source, disposition, movement or ownership of proceeds
and includes the movement or conversion of proceeds by elec-
tronic transmission; -

Variant B:

“Concealment” means the concealment or disguise of the
nature, source, disposition, movement or ownership of property
and includes the movement or conversion of property by elec-
tronic transmission or by many other means;

Controlled substances**

Variant A:

“Forfeiture” means the deprivation of proceeds by court or-
der; -

Freezing

Variant A:

“Freezing” means prohibiting the transfer, conversion, dispo-
sition or movement of proceeds by order of a court or other
appropriate authority;

Variant B:

“Freezing” means temporarily prohibiting the transfer, con-
version, disposition or movement of property;

*This corresponds to the term “laundering” used in variant A and both
terms are accordingly listed together under this heading.

**Deleted following review of article 8.
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Legitimate third party
Variant A:

“Legitimate third party” means any person, corporation or
other legal entity who, acting bona fide and without knowledge
of incriminating circumstances, has lawfully acquired the right
to own, use, control or possess proceeds;

List A and List B

Variants A and B:

“List A” and “List B” mean the correspbndingly designated
lists of substances annexed to this Convention, as amended from
time to time in accordance with article 8 of this Convention;

Party

Variant A:

“Party” means a State that has consented to be bound by this
Convention and for which this Convention is in force.
Property*

Variant A:

“Proceeds” means property of every description, whether
corporeal or incorporeal, movable or immovable, tangible or
intangible, and deeds and instruments evidencing title to, or
interest in, such property;

Variant B:

“Property” means property and assets of every description,
whether corporeal or incorporeal, movable or immovable, tan-
gible or intangible, and deeds and instruments evidencing title
to, or interest in, such property or assets;

Secretary-General

Variants A and B:

“Secretary-General” means the Secretary-General of the
United Nations;

Seizure
Variant A:

“Seizure” means assuming custody or control of proceeds as
directed by order of a court or other appropriate authority;

Variant B:
“Seizure” means assuming custody or control of property by
a competent authority; '

Specific chemical**
Tracing

Variant A:

“Tracing” means determining the true nature, source, dispo-
sition, movement or ownership of proceeds;

Variant B:
“Tracing” means determining the nature, source, disposition,
movement or ownership of property;

Transit State

Variant A:

“Transit State” means a State which, while not being a
major producer, manufacturer or consumer of narcotic drugs or

*This corresponds to the term “proceeds” used in variant A and both
terms are accordingly listed together under this heading.

**Deleted following review of article 8.

psychotropic substances, is nevertheless adversely affected by
the illicit traffic in transit through its territory.

. [Article 1 bis*
Score or THE CONVENTION

In full compliance with the principles of international law
regarding legal equality and sovereign equality of States, as well
as the principle of non-intervention in domestic affairs which
are essentially within the exclusive competence of States, the
Parties agree that:

1. This Convention constitutes an instrument of inter-
national cooperation, aimed at ensuring maximum effectiveness
in the struggle of the States Parties against the illicit traffic
in narcotic drugs and psychotropic substances, in all aspects of
the problem as a whole, in all cases within the most strict
respect for, and in full compliance with, the limits set by the
provisions of the respective internal legal system of each State
Party, and in the framework of applicable treaties in force on the
matter.

2. Nothing in this Convention empowers, in any way what-
soever, the authorities of one of the States Parties to undertake,
to attempt to undertake or to exercise pressure in order to be
allowed, in the territorial jurisdiction of any of the other States
Parties, the exercise and performance of functions whose juris-
diction or competence are exclusively reserved to the authorities
of each of those other States Parties by their respective national
laws and regulations.

3. This Convention in no case implies and cannot be inter-
preted in the sense that, in order to comply with it, a State Party
has undertaken, by virtue of its provisions, to take measures
itself or to authorize measures in its territorial jurisdiction which
in any way exceed its legal jurisdiction or competence, or which
in any other manner are not expressly permitted by its legal
provisions in force, or which may, in the judgement of that State
Party, prejudice its security, public order or any other essential
interest. .

4. In conformity with the above paragraphs, none of the
provisions of this Convention shall be invoked or utilized as a
pretext to attempt to go beyond the precise limits of its scope,
in contravention of the provisions of this article.] ‘

Article 2%*
OFFENCES AND SANCTIONS

1. Each Party shall adopt such measures as may be neces-
sary to establish as offences under its criminal law, when com-
mitted intentionally:

(a) (i) Hicit traffic;

(ii) Manufacture or distribution of materials or equip-
ment for illicit production, processing or manufac-

ture of narcotic drugs or psychotropic substances,
knowing that they are to be used for that purpose;

*New article proposed by the delegation of Mexico at the meeting of
the Review Group (see paragraphs 14, 46 and 120 of the present docu-
ment).

**Forwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 69-76) through the Review Group,
which considered the penultimate paragraph (see paragraphs 14 and 47-53
of the present document).
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(iii) Concealment, disguise or conversion of the nature,
source, disposition, movement or ownership of
property, knowing that such property is derived
from illicit traffic;

(b) "Subject to its constitutional limitations, legal system and
domestic law,

(i) Acquisition, possession or use of property knowing
that such property is derived from illicit traffic;

(i) Possession of materials or equipment for illicit pro-
duction, processing or manufacture of narcotic drugs
or psychotropic substances, knowing that they are
being or to be used for that purpose;

(iii) Participation in, association or conspiracy to com-
mit, attempts to commit, and aiding, abetting and
counselling the commission of any offences under
subparagraphs (a)(i), (ii) and (iii) and under (i) and
(i) of this paragraph.

2. (a) Each Party shall make the commission of the offen-
ces set forth in paragraph 1 of this article liable to sanctions
which take into account the grave nature of these offences, such
as imprisonment or other forms of deprivation of liberty, pecu-
niary sanctions and forfeiture.

(b) Parties may provide, in addition to conviction or punish-
ment, that the offender shall undergo measures such as treat-
ment, education, aftercare, rehabilitation or social reintegration.

(c) Notwithstanding the preceding subparagraphs, in appro-
priate cases of a minor nature, Parties may provide, as alterna-
tives to conviction or punishment, measures such as education,
rehabilitation or social reintegration, as well as, when the
offender is a drug abuser, treatment and aftercare.

3. The Parties shall ensure that their courts can take into
account factual circumstances which may make the commission
of the offences set forth in paragraph 1 particularly serious, such
as:

(a) The involvement in the offence of an organized criminal
group to which the offender belongs;

(b) The involvement of the offender in other international
organized criminal activities;

(c¢) The involvement of the offender in other illegal activi-
ties facilitated by commission of the offence;

(d) The use of firearms or violence;

(e) The fact that the offender holds a public office and that
the offence is connected with the office in question;

() The victimization or use of minors;

(g) Prior conviction, whether foreign or domestic, to the
extent permitted under the domestic law of a Party.

4. The Parties shall bear in mind the serious nature of the
offences enumerated in paragraph 1 of this article when consi-
dering the eventuality of early release or parole of persons
convicted of such offences.

5. The Parties shall endeavour to establish, where appro-
priate, adequate provisions governing the statute of limitations
applicable to the offences enumerated in paragraph 1 of this
article.

6. Each Party shall take appropriate measures, consistent
with its legal system, to ensure that a person charged with or
convicted of an offence specified in paragraph 1 of this article,
who is found within its territory, is present at the necessary
criminal proceedings.

7. {[For the purpose of cooperation between Parties under
this Convention, [including, in particular, cooperation under
articles 3, 4, 5 and 6,] offences established in accordance with
this article shall not be considered as political [or fiscal] offen-
ces or regarded as politically motivated.] {The application of
this provision shall be without prejudice to the constitutional
limitations and the fundamental domestic law of the Parties.] [In
any case, this provision shall not be applied in prejudice to the
institution of the right of asylum in conformity with internatio-
nal law.]

8. Nothing contained in this article shall affect the princi-
ple that the description of the offences to which it refers is
reserved to the domestic law of a Party and that such offences
shall be prosecuted and punished in conformity with that law.

Article 2 bis*
JURISDICTION

1. Each Party

(a) Shall take such measures as may be necessary to [estab-
lish] [exercise] its jurisdiction over the offences it has estab-
lished in accordance with article 2, paragraph 1, when:

(i) The offence is committed in its territory;

(ii) The offence is committed on board a ship or air-
craft which is registered under its laws at the time
the offence is committed;

(b) May take such measures as may be necessary to [estab-
lish] [exercise] its jurisdiction over the offences it has estab-
lished in accordance with article 2, paragraph 1, when:

(i) The offence is committed by a national, or by a
person who has his habitual residence in its terri-
tory, [if in both cases the alleged offender is locat-
ed in its territory];

(ii) The offence is committed on board a ship which
that Party has received prior permission to seize
pursuant to article 12, provided that such jurisdic-
tion shall be exercised only on the basis of agree-
ments or arrangements referred to in paragraphs 5
and 7 of that article;

[(iii)) The offence is one of those listed in article 2, para-
graph 1, subparagraph (b)(iii) and is committed
outside its territory [as a preparatory act] with a
view to the commission, within its territory, of an
offence set forth in article 2, paragraph 1.]

{2. Each Party:

[(a) Shall also take such measures as may be necessary to
[establish] [exercise] its jurisdiction over the offences it has
established in accordance with article 2, paragraph 1, when the
alleged offender is present in its territory and it does not extra-
dite him to another Party on the ground:

(i) That the offence has been committed in its territory
or on board a ship or aircraft which was registered
under its laws at the time the offence was commit-
ted, or

(ii) That the offence has been committed by a national
or by a person who has his habitual residence in its
territory [if in both cases the alleged offender is
located in its territory];

*Forwarded to the Conference after further study by the Review
Group (see paragraphs 14 and 54-62 of the present document), in accord-
ance with the request of the Commission at its tenth special session (see
Official Records of the Economic and Social Council, 1988, Supplement
No. 3 (E/1988/13), paras. 77-79).
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[(ii) That the alleged offender is facing the death pen-
alty in the requesting State;]

[(iii) That the penalty imposed in the requesting State
would be more severe than in the requested State;]]

[(b) May also take such measures as may be necessary to
[establish] [exercise] its jurisdiction over the offences it has
established in accordance with article 2, paragraph 1, when the
alleged offender is present in its territory and it does not extra-
dite him to another Party on any other ground than those speci-
fied in subparagraph (a) above.]]

3. This Convention does not exclude the exercise of any
criminal jurisdiction established in accordance with domestic
law.

Article 3*

1. Proceeds, narcotic drugs and psychotropic substances,
materials and equipment, and other instrumentalities derived
from or used in offences established in accordance with arti-
cle 2, paragraph 1, shall be liable to confiscation. To that end,
each Party shall adopt such measures as may be necessary to
enable confiscation of:

(a) Proceeds derived from offences established in accord-
ance with article 2, paragraph 1, or property the value of which
corresponds to that of such proceeds;

(b) Narcotic drugs and psychotropic substances used in or
intended for use in the commission of offences established in
accordance with article 2, paragraph 1;

(c} Materials and equipment used in or intended for use in
the illicit production, processing -or manufacture of such drugs
or substances;

(d) Other instrumentalities used in or intended for use in the
commission of offences established in accordance with article 2,
paragraph 1.

2. Each Party shall also adopt such measures as may be
necessary to enable it to identify, trace, freeze or seize proceeds,
property, instrumentalities or any other things referred to in
paragraph 1, for the purpose of the eventual confiscation.

3. In order to carry out the measures referred to in this
article, each Party shall empower its courts or other competent
authorities to order that bank, financial or commercial records
be made available or be seized. A Party shall not decline to act
under the provisions of this paragraph on the ground of bank
secrecy.

4. (a) Following a request made pursuant to this article
by another Party having jurisdiction over an offence established
in accordance with article 2, paragraph 1, the Party in whose
territory proceeds, property, instrumentalities or any other
things referred to in paragraph 1 of this article are situated shall:

(i) Seek an order of confiscation from its competent
authorities and, if such an order is granted, give
effect to it; or

(ii) Submit to its competent authorities, with a view to
giving effect to it to the extent requested, an order
of confiscation issued by the requesting Party in ac-
cordance with paragraph 1, as it relates to proceeds,

*Forwarded to the Conference after further consideration by the Re-
view Group (see paragraphs 14 and 63-83 of the present document), in
accordance with the request of the Commission at its tenth special session
(see Official Records of the Economic and Social Council, 1988, Supple-
ment No. 3 (E/1988/13), paras. 80-87).

property, instrumentalities or any other things re-
ferred to in paragraph 1, situated in the territory of
the requested Party.

(b) Following a request made pursuant to this article by
another Party having jurisdiction over an offence established
in accordance with article 2, paragraph 1, the requested Party
shall take measures to identify, trace, freeze or seize pro-
ceeds, property, instrumentalities or any other things referred to
in paragraph 1 for the purpose of an eveatual confiscation to
be ordered either in the requesting Party or, pursuant to a re-
quest under subparagraph (a) of this paragraph, in the requested
Party.

[(c) Any decision or action taken by the requested Party
pursuant to subparagraphs (a) and (b) of this paragraph shall be
in accordance with and subject to the conditions of its domestic
law and any bilateral or multilateral treaty, agreement or ar-
rangement to which it is bound in relation to the requesting

Party.]

(d) The provisions of article 5, paragraphs [“relevant provi- -
sions”] are applicable mutatis mutandis. In addition to the infor-
mation listed in paragraph [8] of article 5, requests made pursu-
ant to the present article shall contain the following:

(i) In the case of a request pertaining to subparagraph
(a)(i), a description of the property to be confiscated
and a statement of the facts relied upon by the re-
questing Party sufficient -to enable the requested
Party to seek the order under its domestic law;

(ii) In the case of a request pertaining to subparagraph
(a)(ii), a legally admissible copy of an order of con-
fiscation issued by a court of the requesting Party
upon which the request is based, a statement of the
facts and information as to the extent to which the
execution of the order is requested.

(iii) In the case of a request pertaining to subpara-
graph (b), a statement of the facts relied upon by the
requesting Party and a description of the actions re-
quested.

(e) Each Party shall, through a notification to the Secretary-
General of the United Nations, indicate which procedure, pro-
vided for in subparagraph (a), it will apply when acting at the
request of other Parties pursuant to this article.

(f) [A Party may elect to make the taking of the measures
referred to in subparagraphs (a) and (b} of this paragraph con-
ditional on the existence of a relevant treaty.] [In such a case,
a Party may consider this Convention as the necessary treaty
basis.] The Parties shall seek to conclude bilateral and multi-
lateral treaties, agreements or arrangements to carry out or to
enhance the effectiveness of international cooperation pursuant
to this article.

5. (a) Proceeds or property that have been confiscated by
a Party pursuant to paragraph 1 or paragraph 4 of this article
shall be disposed of by that Party according to its law and ad-
ministrative procedures.

(b) When acting on the request of another Party in accord-
ance with this article, the Parties may give special consideration
to concluding agreements on: :

(i) Contributing the value of such proceeds and property,
or funds derived from the sale of such proceeds or
property, or a substantial part thereof, to inter-
governmental bodies specializing in the fight
against the illicit traffic in and abuse of narcotic
drugs and psychotropic substances; )

(ii) Sharing, on a regular or case-by-case basis, such
proceeds or property, or funds derived from the sale
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of such proceeds or property, with other Parties, in
a manner provided by its law, administrative proce-
dure or bilateral or multilateral agreements entered
into for this purpose.

6. (a) If proceeds have been intermingled with property
acquired from legitimate sources, such property shall, without
prejudice to any seizure or freezing powers, be liable to confis-
cation up to the value corresponding to the assessed value of the
intermingled proceeds.

(b) If proceeds have been transformed or converted into
other property such other property shall be liable to measures
referred to in this article in lieu of the proceeds.

(c) Income or other benefits [clearly identified as being]
derived from:

(i) Proceeds;

(ii) Property into which proceeds have been transformed
or converted; or

(iii) Property with which proceeds have been inter-
mingled;

[shall] may also be liable to such measures.

7. Each Party may consider ensuring that the onus of proof
be reversed regarding the legitimacy of proceeds or other
property liable to confiscation, to the extent that such action is
consistent with the principles of its domestic law and with the
nature of the judicial proceedings.

8. The provisions of this article shall not be construed as
prejudicing the rights of bona fide third parties.

9. Nothing contained in this article shall affect the prin-
ciple that the measures to which it refers shall be defined and
implemented in conformity with and under the conditions estab-
lished by the domestic law of a Party.

Article 4%

1. This article shall apply to the offences established by
the Parties [concerned] in accordance with paragraph 1 of arti-
cle 2 of this Convention.

2. Each of the offences to which this article applies shall
be deemed to be included as an extraditable offence in any
extradition treaty existing between Parties. Parties undertake to
include such offences as extraditable offences in every extradi-
tion treaty to be concluded between them.

3. If a Party which makes extradition conditional on the
existence of a treaty receives a request for extradition from
another Party with which it has no extradition treaty, it [may]
[shall} consider this Convention as the legal basis for extradition
in respect of any offence to which this article applies.

4. Parties which do not make extradition conditional on the
existence of a treaty shall recognize offences to which this ar-
ticle applies as extraditable offences between themselves.

*Forwarded to the Conference after further review by the Review
Group (see paragraphs 14 and 84-119 of the present document), in accord-
ance with the request of the Commission at its tenth special session (see
Official Records of the Economic and Social Council, 1988, Supplement
No. 3 (E/1988/13), paras. 88-90).

5. [Except as otherwise provided in this article,] extradi-
tion shall be subject to the conditions provided for by the law
of the requested Party or by applicable extradition treaties, in-
cluding the grounds upon which the requested Party may refuse
extradition.

6. [Subject to its constitutional limitations, legal system
and domestic law,] Parties shall facilitate the extradition of
persons accused or convicted of offences established in accord-
ance with article 2, paragraph 1. [To this end, a request for
extradition by another Party with respect to any of the offences
to which this article applies shall not be refused on the ground
that the person sought is a national of, or has his habitual resi-
degce in the territory of, the requested Party [, except in cases
where refusal is required by the constitution or the [domestic
legal system] [fundamental domestic law] [domestic law] of the
requested Party.] A Party may elect or decline to consider this
Convention as satisfying a requirement under its constitution or
[domestic legal system] [fundamental domestic law] [domestic
law] that extradition of nationals, or of persons having their
habitual residence in its territory, be subject to the existence of
a treaty. [If in regard to the persons referred to in this paragraph
the national legislation of the requested Party grants for their
extradition a discretionary power to its competent authorities,
such Party will endeavour, as far as possible, to see such power
exercised, taking into account the object and purpose of this
Convention.]

7. Parties shall endeavour to minimize procedural and evi-
dentiary requirements for extradition with respect to offences
established in accordance with article 2, paragraph 1. To that
end, a valid arrest warrant or a final judgement of the requesting
Party, together with an outline of the facts constituting the
alleged offence, may be considered by Parties as sufficient to
support a request for extradition.

8. (a) [Without prejudice to the exercise of any other
jurisdiction,] [Without prejudice to the power of each Party to
exercise jurisdiction in accordance with article 2 bis or with its
domestic law,] the Party in whose territory the alleged offender
is present shall [, at the request of the Party requesting extradi-
tion,] submit the case without undue delay to its competent
authorities for the purpose of prosecution if it does not extradite
him and if the offence is one in respect of which that Party [has
jurisdiction] {can exercise jurisdiction] in accordance with para-
graph 2(a) of article 2 bis];

(b) The competent authorities shall take their decision in the
same manner as in the case of any offence of [a similar] [the
same] nature under the law of the requested Party.

9. [If extradition, sought for purposes of enforcing a sen-
tence, is refused because the person sought is a national of the
requested Party or has his habitual residence in its territory, the
requested Party shall, if its law so permits and upon application
of the requesting Party, consider the enforcement of the sen-
tence, or the remainder thereof, which has been imposed under
the law of the requesting Party. The enforcement of the sentence
thus transferred shall be subject to the other conditions provided
for by the law of the requested Party.]

10. The Parties shall seck to conclude bilateral and multi-
lateral agreements to carry out or to enhance the effectiveness of
extradition,

11. The Parties [shall] [may] consider entering into bi-
lateral or multilateral agreements, whether ad hoc or general, to
facilitate the transfer of persons sentenced to imprisonment for
offences to which this article applies, to their country of origin,
in order that they may complete their sentences there.
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Article 5*
MUTUAL LEGAL ASSISTANCE

1. The Parties shall afford one another, pursuant to this
article, the widest measure of mutual legal assistance in any
investigations, prosecutions and judicial proceedings in relation
to a criminal offence established in accordance with article 2,
paragraph 1.

2. [Mutual legal assistance, pursuant to this article, will be
provided taking due account of the Constitution, [fundamental
legal principles] [legal systems] {administrative systems] of the
requested Party].

3. [Mutual legal assistance provided for in this article re-
fers to] [Requests for mutual legal assistance, pursuant to this
article, may be made for any of the following purposes] [Re-
quests for any of the following forms of mutual legal assistance
shall be considered pursuant to this article]:

{[(a) Taking evidence or statements from persons;]
(b) Effecting service of judicial documents;
{c) [Executing requests for searches and seizures;

[(d) Examining objects and sites related to the commission
of offences established under article 2, paragraph 1;]

[(e) Providing information and objects [related to the com-
mission of offences established under article 2, paragraph 1;]]

[(f) Providing originals or certified copies of relevant doc-
uments and records, including bank, financial, corporate and
business records;)

(g) Identifying or tracing proceeds, property, instrumentali-
ties or other things derived from or used in the offences estab-
lished in accordance with article 2, paragraph 1, [in order to
facilitate investigation or prosecution] [for evidentiary pur-
poses].

3 bis. The Parties may afford one another any other forms
of mutual legal assistance allowed by the domestic law of the
requested Party.

3 ter. Upon request, the Parties shall facilitate or encou-
rage, to the extent consistent with national law and practice, the
presence or availability of persons, including persons in custody,
who [consent] [are prepared] to assist in investigations or par-
ticipate in proceedings.

4. The provisions of this article shall not affect the obliga-
tions under any other treaty, bilateral or multilateral, which
governs or will govern, in whole or in part, mutual legal assist-
ance in criminal matters. [The Parties, including their competent
authorities, may provide for assistance, including those types
described in paragraph 3, pursuant to other treaties, agreements,
arrangements or practices.]

5. Paragraphs 8 to 13 of this article shall apply to requests
made pursuant to this article if the Parties in question are not
bound by a treaty of mutual legal assistance. [If these Parties are
bound by such a treaty, the [procedural] provisions of that treaty
shall apply provided that they supplement the principles con-
tained in paragraphs 8 to 13 of this article or facilitate their
application [and unless the Parties agree to apply paragraphs 8
to 13 of this article in lieu thereof.]]

*Forwarded to the Conference after consideration by the Review
Group (see paragraphs 14 and 120-182 of the present document), in
accordance with the request of the Commission at its tenth special session
(see Official Records of the Economic and Social Council, 1988, Supple-
ment No. 3 (E/1988/13), paras. 91-96).

6. Parties shall designate an authority [or authorities] which
shall have the responsibility and power to execute requests for
mutual legal assistance or to transmit them to the competent
authorities for execution. The authority [or the authorities)
designated for this purpose shall be notified to the Secretary-
General. Transmission of requests for mutual legal assistance
and any communication related thereto shall be effected be-
tween the authorities designated by the Parties; this requirement
shall be without prejudice to the right of a Party to require that
such requests and communications be addressed to it through the
diplomatic channel.

7. Requests shall be made in writing [in a language ac-
ceptable to the requested Party. The language or languages
acceptable to each Party shall be also notified to the Secretary-
General]. [In urgent circumstances, and if acceptable to the
requested Party, such requests may be made orally, but shall be
confirmed in writing forthwith.]

8. Requests for mutual legal assistance shall contain:

(a) The name and function of the anthority making the re-
quest;

(b) The subject-matter and nature of the [investigation,]
prosecution or proceeding to which the request relates, [inclu-
ding a summary of the relevant facts,] and the name and the
functions of the authority conducting such [investigation,]
prosecution or proceeding;

(c) A description of the assistance sought and details of any
particular procedure the requesting Party wishes to be followed;

(d) Where necessary and possible, the identity, location and
nationality of the person concerned.

8 bis. The requested Party may request additional informa-
tion when it appears necessary for the execution of the request
in accordance with its domestic law or when it can facilitate
such execution.

9. A request shall be executed in accordance with the do-
mestic law [, and by the competent authorities,] of the requested
Party and, to the extent not contrary to the law of the requested
Party and where possible, in accordance with the procedures
specified in the request.

10. [If the requested Party so requires,] the requesting Party
shall not disclose or use information or evidence furnished by
the requested Party for purposes other than those stated in the
request without the prior consent of the requested Party.

10 bis. The requesting Party may require that the requested
Party keep confidential the fact and substance of the request
except to the extent necessary to execute the request. If the
requested Party cannot comply with the requirement of confi-
dentiality, it shall promptly inform the requesting Party.

11. Mutual legal assistance may be refused:

(a) If the request is not made in conformity with the pro-
visions of this article;

(b) If the requested Party considers that execution of the
request is likely to prejudice its sovereignty, security, ordre
public or other essential interests;

{(c) If the authorities of the requested Party would be pro-
hibited by its domestic law from carrying out a request made
with regard to the same offence having been committed within
its territory;]

(d) If it would be contrary to the [Constitution, fundamen-
tal legal principles or] to the law of the requested Party relating
to mutual legal assistance for the request to be granted;
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[(e) If the execution of the request would require that
authorities of the requesting Party undertake functions or
actions, in the territorial jurisdiction of the requested Party,
which are exclusively reserved to the competent authorities of
the requested Party in accordance with its national legislation.]

12. Mutual legal assistance may be postponed on the
ground that it interferes with an ongoing investigation or prose-
cution. In such a case, the requested Party shall consult with the
requesting Party to determine if the assistance can be given
subject to such terms and conditions as the requested Party
deems necessary.

13. The Parties shall consider, as may be necessary, the
possibility of concluding bilateral or regional agreements that
would serve the purposes, and give practical effect to the pro-
visions of, this article.

Additional paragraphs

[A witness, expert or other person who consents to give
evidence in a proceeding or to assist in an investigation, prose-
cution or judicial proceeding in the requesting Party, shall not be
prosecuted, detained, punished or subjected to any other restric-
tion of his personal liberty in the teritory of that Party in
respect of acts, omissions or convictions prior to his departure
from the territory of the requested Party, nor shall advantage be
taken of the person for the purpose of civil proceedings. Such
safe conduct shall cease when the witness or expert or person
having had, for a period of fifteen consecutive days from the
date when his presence is no longer required by the judicial
authorities, an opportunity of leaving, has nevertheless remained
voluntarily in the territory or, having left it, has returned of his
own free will.]

The ordinary costs of executing a request shall be borne by
the requested Party. If expenses of an extraordinary nature are
or will be required to fulfil the request, the Parties shall consult
to determine the terms and conditions under which the request
will be executed.

Reasons shall be given for any refusal of mutual assistance.

[Article 5 bis*

The Parties shall give consideration to the possibility of
transferring to one another proceedings for criminal prosecution
of offences enumerated in article 2, paragraph 1, of this Conven-
tion in cases where such transfer is to be considered in the
interest of a proper administration of justice.]

Article 6**

OTHER FORMS OF COOPERATION AND TRAINING

1. The Parties shall cooperate closely with each other, con-
sistent with their respective national legal and administrative
systems, with a view to enhancing the effectiveness of law
enforcement action to suppress the illicit traffic. They shall, in
particular:

*New article formulated by the Review Group from part of article 5
(see paragraphs 14, 145 and 183-186 of the present document).

**Porwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 97-98) after having been referred to
the Review Group in connection with its consideration of article 5 (see
paragraphs 14, 17 and 193 of the present document).

(a) Establish and maintain channels of communication be-
tween competent national agencies and services to facilitate the
secure and rapid exchange of information concerning all aspects
of illicit traffic, including, if the Parties concerned deem it
appropriate, links with other criminal activities.

(b) Cooperate with one another in conducting inquiries with
respect to the illicit traffic at the international level, the identi-
fication, whereabouts and activities of traffickers, and the move-
ment of property that may be derived from or used in the illicit
traffic.

(c) In appropriate cases and if not contrary to national law,
establish joint teams, taking into account the need to protect the
security of persons and of operations, to carry out the provisions
of this paragraph. Officials of any Party taking part in such
teams shall act as authorized by the appropriate authorities of
the Party on whose territory the operation is to take place. In all
such cases the Parties involved shall ensure that the sovereignty
of the Party on whose territory the operation is to take place is
fully respected.

(d) Transfer, when appropriate, samples of controlled sub-
stances for analytical or investigative purposes.

2. Each Party shall, to the extent necessary, initiate, develop
or improve specific training programmes for its law enforce-
ment, customs and other personnel charged with the suppression
of the illicit traffic. Such programmes shall deal, in particular,
with the following:

(a) Methods used in the detection and suppression of the
illicit traffic;

(b) Routes and techniques used by traffickers, particularly
in transit States, and appropriate countermeasures;

(c) Monitoring of the import and export of controlled sub-
stances;

(d) Detection and monitoring of the flow of property de-
rived from or used in the illicit traffic;

(e) Methods used for concealment of such property;

(f) Collection of evidence;

(g) Control techniques in free trade zones and free ports;
(h) Modem law enforcement techniques.

3. The Parties shall assist each other to plan and imple-
ment training programmes designed to share expertise in the
areas referred to in paragraph 2 and, to this end, shall also, when
appropriate, use regional and international conferences and semi-
nars to stimulate cooperation and allow discussion on problems
of mutual concern, including the special problems and needs of
transit States.

4. The Parties shall facilitate effective coordination be-
tween their competent national agencies and services and, in that
context, shall consider, where appropriate, allowing the posting
of liaison officers from other Parties within their borders, on the
basis of bilateral or other agreements or arrangements, and pro-
moting the exchange of personnel and other experts on the illicit
traffic.

5. The Parties shall endeavour, directly or through compe-
tent international organizations, to establish programmes of
technical cooperation for the benefit of Parties, with due regard
to the special problems and needs of those which are transit
States, to improve channels of communication and to provide
technical aid when requested and able to do so.
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[Article 6 bis*
INTERNATIONAL COOPERATION AND ASSISTANCE FOR TRANSIT STATES

1. Parties shall undertake, directly or through competent
international or regional organizations, to assist and support
transit States through a programme of technical cooperation and
shall share appropriately the cost incurred by transit States,
when requested, on drug interdiction activities.

2. The Parties shall also undertake, directly or through
competent international or regional organizations, to provide
financial assistance to augment the enforcement resources and
infrastructure needed for effective prevention of transit traffic.]

Article 7%*
CONTROLLED DELIVERY

1. Consistent with the basic principles of their respective
national legal systems, the Parties shall take the necessary mea-
sures to allow for the appropriate use of controlled delivery at
the international level, on the basis of agreements or arrange-
ments mutually consented to, with a view to identifying persons
involved in illicit traffic and to taking legal action against them.

2. Decisions to use controlled delivery shall be made on a
case-by-case basis and may, when necessary, take into consi-
deration financial arrangements and understandings with respect
to the exercise of jurisdiction by the Parties concerned.

Article 8%%*

MEASURES TO MONTTOR SUBSTANCES FREQUENTLY USED IN THE
ILLICIT PROCESSING OR MANUFACTURE OF NARCOTIC DRUGS
OR PSYCHOTROPIC SUBSTANCES

1. Parties shall take the measures they deem appropriate to
prevent diversion of substances in List A and in List B, used for
the purpose of illicit processing or manufacture of narcotic
drugs or psychotropic substances, and shall cooperate with each
other to this end.

2. If a Party or the Board has information which in its
opinion may require the inclusion of a substance in List A or in
List B, it shall notify the Secretary-General and furnish him with
the information in support of that notification.

3. The Secretary-General shall transmit such notification,
and any information which he considers relevant, to the Parties,
to the Commission, and, where notification is made by a Party,
to the Board. The Parties shall communicate their comments
concerning the notification to the Secretary-General, and all sup-
plementary information which may assist the Board in establish-
ing an assessment and the Commission in reaching a decision.

4. If the Board, taking into account the extent, importance
and diversity of the licit use of the substance, and the possibility
and ease of using alternate substances both for licit use and for

*Forwarded to the Conference by the Review Group (see para-
graphs 14 and 187-191 of the present document), to which it had been
referred by the Commission at its tenth special session (see Official
Records of the Economic and Social Council, 1988, Supplement No. 3 (E/
1988/13), para. 99).

**Forwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 35-38).

***Forwarded to the Conference by the Commission at its tenth
special session (see Official Records of the Economic and Social Council,
1988, Supplement No. 3 (E/1988/13), paras. 39-50).

the illicit processing or manufacture of narcotic drugs or psy-
chotropic substances, finds:

(a) That the substance is frequently used in the illicit
processing or manufacture of a narcotic drug or psychotropic
substance, and

(b) That the volume and extent of the illicit processing or
manufacture of a narcotic drug or psychotropic substance
creates serious public health or social problems, so as to warrant
international action,

the Board shall communicate to the Commission an assessment
of the substance, including the likely effect of adding the sub-
stance to either List A or List B on both licit use and illicit
processing or manufacture, together with recommendations of
monitoring measures, if any, that would be appropriate in the
light of its assessment.

5. The Commission, taking into account the comments
submitted by Parties and the comments and recommendation of
the Board, whose assessment shall be determinative as to scien-
tific matters, and also taking into due consideration any other
relevant factors, may decide by a vote of two-thirds majority of

" its members to place a substance in List A or in List B.

6. Any decision of the Commission taken pursuant to this
article shall be communicated by the Secretary-General to all
States Members of the United Nations, to non-member States
Parties to this Convention, and to the Board. Such decision shall
become fully effective with respect to each Party 180 days after
the date of such communication. :

7. (a) The decisions of the Commission taken under this
article shall be subject to review by the Council upon the request
of any Party filed within 180 days after the date of notification
of the decision. The request for review shall be sent to the
Secretary-General together with all relevant information upon
which the request for review is based.

(b) The Secretary-General shall transmit copies of the re-
quest for review and the relevant information to the Commis-
sion, to the Board and to all the Parties, inviting them to submit
comments within 90 days. All comments received shall be sub-
mitted to the Council for consideration.

(c) The Council may confirm or reverse the decision of the
Commission. Notification of the Council’s decision shall be
transmitted to all States Members of the United Nations, to non-
member States Parties to this Convention, to the Commission
and to the Board.

8. The procedure described in paragraphs 2-7 of this article
shall also apply when a Party or the Board has information
justifying the deletion of a substance from List A or from
List B, or the transfer of a substance from one list to the other.

9. Each Party shall, with respect to substances in List A
and List B, take the following measures:

(a) Establish and maintain a system to monitor international
trade in substances in List A and List B in order to facilitate the
identification of suspicious transactions. Such monitoring sys-
tems shall be applied in close cooperation with manufacturers,
importers, exporters, wholesalers and retailers, who shall inform
the competent national authorities of suspicious orders and
transactions;

(b) Provide for the seizure of any substance in List A or in
List B if there is sufficient evidence that it is for use in the illicit
processing or manufacture of a narcotic drug or psychotropic
substance;

(c) Notify, as soon as possible, the competent national au-
thorities and services of the Parties concerned if there is reason
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to believe that the import, export or transit of a substance in
List A or in List B is destined for the illicit processing or manu-
facture of narcotic drugs or psychotropic substances, including
in particular information on the means of payment and on any
other essential elements which led to that belief;

{(d) Require that imports and exports be properly labelled
and documented. Commercial documents such as invoices,
cargo manifests, bills of lading, customs documents and other
shipping documents shall include the names as stated in List A
or in List B of the substances being imported or exported, the
quantity being imported or exported, and the name and address
of the importer, the exporter and [, when available,] the consignee;

(e) Ensure that documents referred to in subparagraph (d)
are maintained for a period of not less than two years and may
be made available for inspection by the competent national
authorities.

10. (a) In addition to the provisions of paragraph 9, each
Party from whose territory a substance in List A is to be export-
ed shall ensure that, prior to such export, the following informa-
tion is supplied by its competent authorities to the competent
authorities of the importing country:

(i) The name and address of the exporter and importer;
(ii) The designation of the substance in List A;
(iii) The quantity of the substance exported;
(iv) The presumed point of entry and estimated date of
dispatch. ,

(b) A Party may adopt more strict or severe measures of
control than those provided by this paragraph if, in its opinion,
such measures are desirable or necessary.

11. Each Party shall furnish annually to the Board, in the
form and manner provided for by it and on forms made avail-
able by it, information on:

(a) The amounts seized of substances in List A and in
List B, and, when known, their origin;

(b) Any substance not included in List A or List B which
is identified as having been used in illicit processing or manu-
facture of narcotic drugs or psychotropic substances, and which
is deemed by the Party to be sufficiently significant to be
brought to the attention of the Board;

(c) Methods of diversion and illicit processing or manu-
facture.

12. The Board shall report annually to the Commission on
the implementation of this article and the Commission shall
periodically review the adequacy and propriety of Lists A and B.

13. The provisions of this article shall not apply to pharma-
ceutical preparations, nor to other preparations containing sub-
stances in List A or List B that are compounded in such a
way that such substances cannot be easily used or recovered by
readily applicable means in sufficient quantity to permit signifi-
cant illicit processing or manufacture of a narcotic drug or a
psychotropic substance.

Tentative lists

(Further definition of substances concerning salts etc.

to be made)

List A List B
Ephedrine Acetic anhydride
Ergometrine Acetone
Ergotamine Anthranilic acid
Lysergic acid Ethyl ether
Phenyl-2-propanone Phenylacetic acid
Pseudo-ephedrine Piperidine

Article 9%
MATERIALS AND EQUIPMENT

The Parties shall cooperate to suppress trade in materials and
equipment for illicit manufacture of narcotic drugs and psycho-
tropic substances.

Article 10¥*

MEASURES TO ERADICATE NARCOTIC PLANTS CULTIVATED ILLICITLY
AND TO ELIMINATE ILLICIT DEMAND FOR DRUGS

1. Each Party shall take appropriate measures to prevent
the illicit cultivation of and to eradicate plants containing psy-
chotropic or narcotic substances, such as opium poppy, coca
bush and cannabis plants, cultivated illicitly in its territory. Such
measures shall not be less stringent than the requirements appli-
cable to the cultivation of narcotic plants under the provisions of
the Single Convention on Narcotic Drugs, 1961, and that Con-
vention as amended by the 1972 Protocol Amending the Single
Convention on Narcotic Drugs, 1961. The measures adopted
shall respect fundamental human rights and shall take due ac-
count of traditional domestic uses of such plants as well as the
protection of the environment.

2. The Parties may cooperate to increase the effectiveness
of eradication efforts. Such cooperation may, inter alia, include
support, when appropriate, for integrated rural development
leading to economically viable alternatives to cultivation. Fac-
tors such as access to markets, the availability of resources and
prevailing socio-economic conditions should be taken into ac-
count before such rural development programmes are imple-
mented. Parties may agree on any other appropriate measures of
cooperation. They shall also facilitate the exchange of scientific
and technical information and the conduct of research concern-
ing eradication. Parties with common frontiers shall seek to
cooperate in eradication programmes in areas along those fron-
tiers.

3. The Parties shall adopt appropriate measures aimed at
eliminating illicit demand for drugs, with a view to eliminating
the financial incentives for illicit traffic.

Article 11%%*
COMMERCIAL CARRIERS

1. The Parties shall take appropriate measures to ensure
that means of transport operated by commercial carriers are not
used in the illicit traffic; such measures may include special
arrangements with commercial carriers.

2. Each Party shall require commercial carriers to take
reasonable precautions to prevent the use of their means of
transport for illicit traffic. Such precautions may include:

(a) If the commercial carrier has its principal place of busi-
ness within the territory of the Party:

*Forwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 51-52).

**Forwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 34).

**#*Forwarded to the Conference by the Commission at its tenth spe-
cial session (see Official Records of the Economic and Social Council,
1988, Supplement No. 3 (E/1988/13), paras. 53-55).
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(i) Training of personnel to identify suspicious ship-
ments or persons;
(ii) Promotion of employee integrity.

(b) If the carrier is operating within the territory of the
Party:
(i) Provision of cargo manifests in advance, when pos-
sible;
(ii)) Use of tamper-resistant individually verifiable seals
on containers;
(iii) Reporting to the appropriate authorities at the earliest
opportunity all suspicious incidents that may be re-
lated to illicit trafficking.

3. Each Party shall seek to ensure that commercial carriers
and the appropriate authorities at points of entry and exit and
other customs control areas cooperate, with a view to preventing
unauthorized access to means of transport and cargo, and imple-
menting appropriate security measures.

Article 11 bis*
LABELLING AND COMMERCIAL DOCUMENTS

1. Each Party shall require that exports of narcotic drugs
and psychotropic substances be properly documented. Commer-
cial documents such as invoices, cargo manifests, bills of lading,
customs documents and other shipping documents shall include
the names of the narcotic drugs and psychotropic substances
being exported as designated in their respective schedules, the
quantity being exported, and the name and address of the im-
porter, the exporter and, when available, the consignee.

2. Each Party shall require that consignments of narcotic
drugs and psychotropic substances being exported are not mis-
labelled.

Article 12**
[LLICIT TRAFFIC BY SEA

1. The Parties shall cooperate to the fullest extent possible
to suppress the illicit traffic by sea.

2. If a Party, which has reasonable grounds to suspect that
a vessel flying its flag or not displaying a flag or markings of
registry is being used for the illicit traffic, requests the assist-
ance of other Parties in suppressing its use for that purpose, the
Parties so requested shall render such assistance, within the
means available to them.

3. Without prejudice to any rights provided for under gene-
ral international law, a Party, which has reasonable grounds for
believing that a vessel that is beyond the external limits of the
territorial sea of any State and is flying the flag of another Party
is engaged in illicit traffic, may, if that Party has received prior
permission from the flag State, board, search and, if evidence of
illicit traffic is discovered, seize such a vessel.

4. For the purposes of paragraph 3 of this article, a Party
shall respond in an expeditious manner to requests from another
Party to determine whether a vessel is registered under its laws

*Forwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 56-57).

**Forwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 58-67).

and to requests for permission made pursuant to the provisions
in that paragraph. At the time of adhering to the Convention,
each Party shall designate an authority to receive and respond to
such requests. The authority designated by each Party for this
purpose shall be notified through the Secretary-General to all
other Parties within one month of the designation.

5. Where evidence of illicit traffic is found, the Party
having custody of the vessel shall take appropriate action with
respect to the vessel and persons on board, in accordance with
treaties, where applicable, or any prior agreement or arrange-
ment otherwise reached with the flag State.

6. A Party which has taken any action contemplated in this
article shall promptly inform the flag State concerned of the
results of that action.

7. The Parties shall consider entering into bilateral and -
regional agreements or arrangements to carry out, or to enhance
the effectiveness of, the provisions of this article.

Article 13*
FREE TRADE ZONES AND FREE PORTS

1. The Parties shall apply measures to suppress the illicit
traffic in controlled substances in free trade zones and in free
poris that are no less stringent than those applied in other parts
of their territories.

2. The Parties shall endeavour:

(a) To monitor the movement and transshipment of goods
in free trade zones and free ports, and, to that end, shall em-
power appropriate authorities to search cargoes and incoming
and outgoing vessels, including pleasure craft and fishing ves-
sels, as well as aircraft and vehicles;

(b) To establish a detection system to discover and identify
suspicious substances passing in or out of those areas, including,
when appropriate, the search of crew members and passengers
and their baggage;

(c¢) To maintain patrols in harbour and dock areas and at
airports and border control points in those areas.

Article 14
SUPPRESSION OF THE USE OF THE MAILS FOR ILLICIT TRAFFIC

1. In conformity with their obligations under the Conven-
tions of the Universal Postal Union, and consistent with the
basic principles of their respective national legal systems, the
Parties shall adopt measures to suppress the use of the mails for
illicit traffic and shall cooperate with one another to that end.

2. Measures referred to in paragraph 1 of this article shall
include, in particular:

(a) Coordinated preventive and repressive action to dis-
courage the use of the mails for illicit traffic;

(b) Introduction and maintenance by authorized law en-
forcement personnel of investigative techniques designed to de-
tect controlled substances in the mails;

(c) Legislative measures designed to enable the use of
appropriate means to secure evidence required for judicial pro-
ceedings.

*Forwarded to the Conference by the Commission at its tenth special
session (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), para. 34).
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Article 15*
Funcrions oF THE CoMMISSION

The Commission may consider all matters pertaining to the
aims of this Convention, and in particular:

{a) Make recommendations for the implementation of the
aims and provisions of this Convention;

{b) Draw the attention of non-Parties to decisions and rec-
ommendations which it adopts under this Convention, with a
view to their considering taking action in accordance therewith;

(c) Establish and modify Lists A and B in accordance with
article 8; and

(d) Call the attention of the Board to any matters which
may be relevant to the functions of the Board.

Article 16**
REPORTS TO BE FURNISHED BY THE PARTIES

1. The Parties shall furnish to the Secretary-General such
information as the Commission may request as being necessary
for the performance of its functions.

2. The Parties shall furnish the information referred to in
paragraph 1 in such a manner and by such dates as the Commis-
sion may request.

Article 17%**
COORDINATION AGENCY

Having due regard to their constitutional, legal and admi-
nistrative systems, the Parties shall make arrangements at the
national level for the coordination of preventive, investigative
and repressive action against the illicit traffic, in particular for
ensuring effective cooperation under article 6.

Article ]18%%%%

MEasures BY THE [BoarD] [CoMMISSION] TO ENSURE
THE EXECUTION OF THE PROVISIONS OF THE CONVENTION

1. (a) If, on the basis of its examination of information
submitted by Governments to the Secretary-General or to the
Board or of information communicated by United Nations
organs, the [Board] [Commission] has reason to believe that
the aims of this Convention are being seriously endangered by
reason of the failure of a State to carry out the provisions of this
Convention, the [Board] [Commission] shall have the right to ask
for explanations from the Government of the State in question.

*Formerly article II of the draft implementation measures forwarded to
the Conference by the Commission at its tenth special session (see Official
Records of the Economic and Social Council, 1988, Supplement No. 3 (E/
1988/13), paras. 109-110).

**Formerly article III of the draft implementation measures forwarded
to the Conference by the Commission at its tenth special session (see
Official Records of the Economic and Social Council, 1988, Supplement
No. 3 (E/1988/13), paras. 111-115).

***Formerly article IV of the draft implementation measures forward-
ed to the Conference by the Commission at its tenth special session (see
Official Records of the Economic and Social Council, 1988, Supplement
No. 3 (E/1988/13), paras. 116-119).

**++Formerly article V of the draft implementation measures forward-
ed to the Conference by the Commission at its tenth special session (see
Official Records of the Economic and Social Council, 1988, Supplement
No. 3 (E/1988/13), paras. 120-121).

(b) After taking action under subparagraph (a), the [Board]
[Commission], if satisfied that it is necessary to do so, may call
upon the Government concerned to adopt such remedial measures
as shall seem under the circumstances to be necessary for the
execution of the provisions of this Convention.

(c) If the [Board] [Commission] finds that the Government
concerned has failed to give satisfactory explanations when
called upon to do so under subparagraph (a), or has failed to
adopt any remedial measures which it has been called upon to
take under subparagraph (b), it may call the attention of the
Parties, [and] the Council [and the Commission] to the matter.

2. The [Board] [Commission] shall publish a report on any
matter dealt with under the provisions of this article, and com-
municate it to the Council, which shall forward it to all Parties.
It shall also publish therein the views of the Government con-
cerned if the latter so requests.

3. If in any case a decision of the [Board] [Commission]
which is published under this article is not unanimous, the views
of the minority shall be stated.

4. Any State shall be invited to be represented at a meeting
of the [Board] [Commission] at which a question directly inter-
esting it is considered under this atticle.

5. Decisions of the [Board] [Commission] under this arti-
cle shall be taken by a two-thirds majority of the whole number
of the [Board] [Commission].

Article 19%

APPLICATION OF STRICTER MEASURES
THAN THOSE REQUIRED BY THIS CONVENTION

A Party may adopt more strict or severe measures than those
provided by this Convention if, in its opinion, such measures are
desirable or necessary for the prevention or suppression of the
illicit traffic.

Article 20**
SIGNATURE, RATIFICATION AND ACCESSION

Variant A:

1. Members of the United Nations, States not Members of
the United Nations which are members of a specialized agency
of the United Nations or of the International Atomic Energy
Agency or Parties to the Statute of the International Court of
Justice, and any other State invited by the Council, and regional
economic integration organizations which have competence in
respect of the negotiation conclusion and application of interna-
tional agreements in matters covered by the present Convention,
may become Parties to this Convention:

*Formerly article VI of the draft implementation measures forwarded
to the Conference by the Commission at its tenth special session (see
Official Records of the Economic and Social Council, 1988, Supplement
No. 3 (E/1988/13), paras. 122-123).

**Formerly article I of the draft final clauses forwarded to the Confer-
ence by the Commission at its tenth special session (see Official Records
of the Economic and Social Council, 1988, Supplement No. 3 (E/1988/13),
(para. 124). The Commission had a general discussion on the draft final
clauses (see Official Records of the Economic and Social Council, 1988,
Supplement No. 3 (E/1988/13), paras. 124-136). Because of their technical
and procedural nature, the Commission decided to leave their review to
either the Review Group or the Conference itself. The Review Group
agreed to amend article 20 in the light of a proposal by the Commission
of the European Communities.
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(a) By signing it; or
{b} By ratifying it after signing it subject to ratification; or
(c) By acceding to it.

References under the present Convention to Parties, States or
national services shall be applicable to regional economic or-
ganizations within the limits of their competences.

2. The Convention shall be open for signature until . . .
inclusive. Thereafter it shall be open for accession.

3. Instruments of ratification or accession shall be deposi-
ted with the Secretary-General.

Variant B:

1. The present Convention is open for signature by all
States and regional economic integration organizations which
have competence in respect of the negotiation conclusion and
application of international agreements in matters covered by
the present Convention. References under the present Conven-
tion to Parties, States or national services, shall be applicable to
these organizations within the limits of their competences.

2. The present Convention is subject to ratification. Instru-
ments of ratification shall be deposited with the Secretary-
General.

3. The present Convention is open to accession by all
States and regional economic integration organizations in the
sense of paragraph 1 above. Accession shall be effected by the
deposit of an instrument of accession with the Secretary-General.

Article 21%*

ENTRY INTO FORCE

Variant A:

1. The Convention shall come into force on the thirtieth/
sixtieth/ninetieth day after twenty/thirty/forty of the States
referred to in paragraph 1 of article I have signed it without
reservation of ratification or have deposited their instruments of
ratification or accession.

2. For any other State signing without reservation of rati-
fication, or depositing an instrument of ratification or accession
after the last signature or deposit referred to in the preceding
paragraph, the Convention shall enter into force on the thirtieth/
sixtieth/ninetieth day following the date of its signature or de-
posit of its instrument of ratification or accession.

Variant B:

1. This Convention shall enter into force on the thirtieth/
sixtieth/ninetieth day after the date of the deposit with the
Secretary-General of the United Nations of the twentieth/thirtieth/
fortieth instrument of ratification or accession.

2. For each State ratifying this Convention or acceding to
it after the deposit of the twentieth/thirtieth/fortieth instrument
of ratification or accession, the Convention shall enter into force
on the thirtieth/sixtieth/ninetieth day after the date of the deposit
of its own instrument of ratification or accession.

*Formerly article II of the draft final clauses forwarded to the Confer-
ence by the Commission at its tenth special session (see Official Records
of the Economic and Social Council, 1988, Supplement No. 3 (E/1988/13),
paras. 124 and 127).

Article 22*
TERRITORIAL APPLICATION

Variant A:

The Convention shall apply to all non-metropolitan terri-
tories for the international relations of which any Party is re-
sponsible except where the previous consent of such a territory
is required by the Constitution of the Party or of the territory
concerned, or required by custom. In such a case the Party shall
endeavour to secure the needed consent of the territory within
the shortest period possible, and when the consent is obtained
the Party shall notify the Secretary-General. The Convention
shall apply to the territory or territories named in such a noti-
fication from the date of its receipt by the Secretary-General. In
those cases where the previous consent of the non-metropolitan
territory is not required, the Party concerned shall, at the time
of signature, ratification or accession, declare the non-metro-
politan territory or territories to which this Convention applies.

Variant B:

1. Any State may, at the time of signature, ratification or
accession, declare that this Convention shall extend to all or any
of the territories for the international relations of which it is
responsible. Such a declaration shall take effect when the Con-
vention enters into force for the State concerned.

2. At any time thereafter any such extension shall be made
by notification addressed to the Secretary-General and shall take
effect as from the thirtieth/sixtieth/ninetieth day after the day of
receipt by the Secretary-General of this notification, or as from
the date of entry into force of the Convention for the State
concerned, whichever is the later.

3. With respect to those territories to which this Conven-
tion is not extended at the time of signature, ratification or
accession, each State concerned shall consider the possibility of
taking the necessary steps in order to extend the application of
this Convention to such territories, subject, where necessary for
constitutional reasons, to the consent of the Governments of
such territories.

Article 23**
DENUNCIATION

Variant A:

1. After the expiry of two years from the date of the com-
ing into force of this Convention any Party may, on its own
behalf or on behalf of a territory for which it has international
responsibility, and which has withdrawn its consent given in
accordance with article III, denounce this Convention by an
instrument in writing deposited with the Secretary-General.

2. The denunciation, if received by the Secretary-General
on or before the first day of July of any year, shall take effect
on the first day of January of the succeeding year, and if re-
ceived after the first day of July it shall take effect as if it had
been received on or before the first day of July in the succeeding
year.

*Formerly article III of the draft final clauses forwarded to the Con-
ference by the Commission at its tenth special session (see Official
Records of the Economic and Social Council, 1988, Supplement No. 3 (E/
1088/13), paras. 124 and 128-129).

**Formerly article IV of the draft final clauses forwarded to the Con-
ference by the Commission at its tenth special session (see Official
Records of the Economic and Social Council, 1988, Supplement No. 3 (E/
1988/13), paras. 124 and 130).
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3. The Convention shall be terminated if, as a result of
denunciations made in accordance with paragraphs 1 and 2, the
conditions for its coming into force as laid down in paragraph 1
of article II cease to exist.

Variant B:

1. A State Party may denounce this Convention at any time
by written notification addressed to the Secretary-General.

2. Such denunciation shall take effect for the State Party
concerned one year after the date of receipt of the notification
by the Secretary-General.

3. A State which has made a notification under article III
may, at any time thereafter, by a notification to the Secretary-
General, declare that the Convention shall cease to extend to
such territory one year after the date of receipt of the notifica-
tion by the Secretary-General.

Article 24*
AMENDMENTS

1. Any Party may propose an amendment to this Conven-
tion. The text of any such amendment and the reasons therefor
shall be communicated to the Secretary-General, who shall com-
municate them to the Parties and to the Council. The Council
may decide either:

(a) That a conference shall be called in accordance with
paragraph 4 of Article 62 of the Charter of the United Nations
to consider the proposed amendment; or

(b) That the Parties shall be asked whether they accept the
proposed amendment and also asked to submit to the Council
any comments on the proposal.

2. If a proposed amendment circulated under paragraph 1(b)
has not been rejected by any Party within eighteen months after
it has been circulated, it shall thereupon enter into force. If
however a proposed amendment is rejected by any Party, the
Council may decide, in the light of comments received from
Parties, whether a conference shall be called to consider such
amendment.

Article 25%*

RESERVATIONS

1. A State may at the time of signature, ratification or
accession make reservations in respect of the following provi-
sions of the present Convention: :

(a) Article . . .
(b) Article . ..

2. A reservation incompatible with the object and purpose
of this Convention shall not be permitted. A reservation shall be
considered incompatible if at least two thirds of the Parties to
this Convention object to it.

*Formerly article V of the draft final clauses forwarded to the Confer-
ence by the Commission at its tenth special session (see Official Records
of the Economic and Social Council, 1988, Supplement No. 3 (E/1988/13),
paras. 124 and 131).

**Formerly article VI of the draft final clauses forwarded to the Con-
ference by the Commission at its tenth special session (see Official
Records of the Economic and Social Council, 1988, Supplement No. 3 (E/
1988/13), paras. 124 and 132-133).

3. A State which desires to become a Party but wishes to
be authorized to make reservations other than those made in
accordance with paragraph 1 may inform the Secretary-General
of such intention. Unless by the end of twelve months after the
date of the Secretary-General’s communication of the reserva-
tion concerned, this reservation has been objected to by one
third of the States that have signed without reservation of rati-
fication, ratified or acceded to this Convention before the end of
that period, it shall be deemed to be permitted, it being under-
stood however that States which have objected to the reservation
need not assume towards the reserving State any legal obligation
uander this Convention which is affected by the reservation.

4. A State which has made reservations may at any time by
notification in writing to the Secretary-General withdraw all or
part of its reservations.

Variants of paragraphs 1 and 4:

1. At the time of signature, ratification or accession any
State may make reservations to any article of the Convention
other than articles . . .

[...]

4. Any State making a reservation in accordance with para-
graph 1 of this article may at any time withdraw all or part of
its reservation by a notification to that effect addressed to the
Secretary-General.

Article 26*
Disputes

Variant A:

1. If there should arise between two or more Parties a dis-
pute relating to the interpretation or application of this Conven-
tion, the said Parties shall consult together with a view to the
settlement of the dispute by negotiation, investigation, media-
tion, conciliation, arbitration, recourse to regional bodies, judi-
cial process or other peaceful means of their own choice.

2. Any such dispute which cannot be settled in the manner
prescribed shall be referred, at the request of any one of the
Parties to the dispute, to the International Court of Justice for
decision.

Variant B:

1. Any dispute between two or more States Parties con-
cemning the interpretation or application of this Convention
which cannot be settled through negotiation shall, at the request
of one of them, be submitted to arbitration. If within six months
from the date of the request for arbitration the Parties are unable
to agree on the organization of the arbitration, any one of those
Parties may refer the dispute to the International Court of Justice
by request in conformity with the Statute of the Court.

2. Each State may, at the time of signature or ratification
of this Convention or accession thereto, declare that it does
not consider itself bound by paragraph 1 of this article. The
other State Parties shall not be bound by paragraph 1 of this
article with respect to any State Party having made such a
reservation.

*Formerly article VII of the draft final clauses forwarded to the Con-
ference by the Commission at its tenth special session (see Official
Records of the Economic and Social Council, 1988, Supplement No. 3 (E/
1988/13), paras. 124 and 134).
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3. Any State Party having made a reservation in accord-
ance with paragraph 2 of this article may at any time withdraw
this reservation by notification to the Secretary-General of the
United Nations.

Article 27*
NoTiFicaTIONS

The Secretary-General shall notify to all the States referred
to in paragraph 1 of article I:

(a) Signatures, ratifications and accessions in accordance
with article I;

(b) The date upon which this Convention enters into force
in accordance with article II;

(c) Denunciations in accordance with article IV; and

(d) Declarations and notifications under articles III, IV and
VIL

Article 28+*
AUTHENTIC TEXTS
[...]
ANNEX IV

Further proposals put forward at the
Review Group meeting relating to the text of the
draft Convention for consideration by the Conference***

DRAFT PREAMBLE

Proposal by Mexico
I...]
(Third paragraph]

Recognizing that drug trafficking is a criminal activity with
international effects that demands urgent attention and maxi-
mum priority,

[Fourth paragraph)

Aware that drug trafficking generates large financial profits
and wealth through which criminal organizations may attempt to
penetrate, contaminate and corrupt the structures of Govern-
ment, legitimate commercial and financial business, and society
at all its levels,

[Fifth paragraph]

Resolved to deprive drug traffickers both of the incentives of
the demand for drugs and of the proceeds of their criminal

*Formerly article VIII of the draft final clauses forwarded to the Con-
ference by the Commission at its tenth special session (see Official
Records of the Economic and Social Council, 1988, Supplement No. 3 (E/
1988/13), paras. 124 and 135).

**The suggestion was made at the tenth special session of the Com-
mission that “an article should be added concerning the authentic text of
the convention and the transmission of certified copies to States Parties”
(see Official Records of the Economic and Social Council, 1988, Supple-
ment No. 3 (E/1988/13), para. 136).

***Forwarded to the Conference by the Review Group (see para-
graph 14 of the present document).

activity, and thereby o eliminate their main incentives for en-
gaging in drug trafficking,

[...]
[Eighth paragraph]

Desiring to improve international cooperation in the suppres-
sion of illicit traffic in narcotic drugs and psychotropic sub-

stances by sea, within the framework of the international law of
the sea,

[Ninth paragraph]

Recognizing that the eradication of drug trafficking is the
responsibility of all States,

[Tenth paragraph]

Aware of the necessity of dealing with illicit drug trafficking
by effective coordinated action within the framework of interna-
tional cooperation,

[...1]
[Twelfth paragraph)

Reaffirming the guiding principles of illicit drug trafficking
control treaties and the system of drug control which they em-
body,

[...1

[Delete the final paragraph.]

Article 1
USE OF TERMS

Proposal by Argentina, Australia, Canada, Nigeria,
Philippines, Senegal, United Kingdom of Great Britain and
Northern Ireland, United States of America and Venezuela

[...1

(b) “Commercial carrier” means any person or public or
private entity engaged in transporting persons or goods for re-
muneration, hire or any other benefit.

[...1

Note: In French, the words “remuneratlon, hire or any other
benefit” would be translated “a titre onéreux”

DEFINTTIONS

Proposal by Mexico

“Freezing” or preventive embargo means the precautionary
measures adopted by the competent authority consisting in tem-
porarily prohibiting the transfer, conversion, disposition or
movement of property;

“Forfeiture” means the definitive deprivation of proceeds by
court order;

“Seizure” or securing means assuming custody or control of
property by a competent authority;
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“Illicit traffic” means, inter alia:

(i) The sowing, cultivation, harvesting, production,
fabrication, manufacture, extraction, preparation,
conditioning, offering, offering for sale, distribu-
tion, supply, storage, purchase, acquisition, sale,
prescription, delivery on any terms whatsoever,
brokerage, dispatch, dispatch through the mails,
dispatch in transit, transport, importation and ex-
portation, possession, consumption, improper use,
and the traffic in any other form, of any narcotic
drug or psychotropic substance, contrary to the
provisions of the respective applicable national
laws and regulations and of the Single Conven-

tion on Narcotic Drugs, 1961, of that Convention -

as amended by the 1972 Protocol Amending the
Single Convention on Narcotic Drugs, 1961, and
of the Convention on Psychotropic Substances,
1971, or of substances in List A or List B contra-
ry to article 8 of the present convention;

(i) The manufacture or distribution of materials or
equipment for illicit production, processing or
manufacture of narcotic drugs or psychotropic
substances, or of substances in List A or List B,
knowing that they are to be used for that purpose;

(iii)  The possession of materials or equipment for illicit
production, processing or manufacture of narcotic
drugs or psychotropic substances, or of substances
in List A or List B, knowing that they are being
or to be used for that purpose;

{(iv) The concealment, disguise or conversion of the
nature, source, disposition, movement or owner-
ship of property, knowing that such property is
derived from any of the aforementioned offences;

(v) The acquisition, possession or use of property
knowing that such property is derived from any of
the aforementioned offences;

(vi) The undertaking through any means of communi-
cation, of acts of publicity, propaganda, general
provocation, proselytism, instigation or illicit
help to other persons to induce them, in any
manner, to participate in any of the aforemen-
tioned offences;

(vii) The participation in, association or conspiracy to
commit, attempts to commit, and aiding, abetting
and counselling the commission of any of the
aforementioned offences;

(viii) The organization, management, financing or faci-
litating of any of the aforementioned offences.

Proposal by Canada and United States of America

“Confiscation” means the deprivation of property by order
of a court or other lawful authority;

“Freezing” means temporarily prohibiting the transfer, con-
version, disposition or movement of property;

“Laundering” means the transfer, concealment or disguise of
the nature, source, location, disposition, movement, interest in
or ownership of property;

“Seizure” means assuming custody or control of property by
a lawful authority;

“Tracing” means determining the nature, source, location,
disposition, movement, interest in or ownership of property.
“Nllicit traffic” means:

(i) The cultivation, production, manufacture, ex-
traction, preparation, offering, offering for sale,

distribution, purchase, sale, delivery on any terms
whatsoever, brokerage, dispatch, dispatch through
the mails, dispatch in transit, transport, importa-
tion and exportation of any narcotic drug or psy-
chotropic substance contrary to the Single Con-
vention on Narcotic Drugs, 1961, of that Conven-
tion as amended by the 1972 Protocol Amending
the Single Convention on Narcotic Drugs, 1961,
and of the Convention on Psychotropic Substan-
ces, 1971;

(ii) The possession of any narcotic drug or psycho-
tropic substance for the purpose of any of the
activities enumerated in (i);

(iii)  The organization, management, financing or faci-
litating of any of the activities enumerated in (i).

Consequential change to article 2, (1)(a)(ii)

(ii) Manufacture or distribution of equipment or ma-
terials, including the substances listed in List A
and List B, for illicit production, processing or
manufacture of narcotic drugs or psychotropic
substances, knowing that they are to be used for

that purpose.

“Property” means assets of every description and any other
thing, whether corporeal or incorporeal, movable or immovable,
tangible or intangible, and deeds or instruments evidencing title
to, or interest in, such assets, or other things;

“Proceeds” means any property derived from or obtained,
directly or indirectly through the commission of an offence es-
tablished in accordance with this Convention;

“Instrumentalities” means any property used in or intended

for use in the commission of an offence established in accord-
ance with this Convention.

Article 2
OFFENCES AND SANCTIONS --

Proposal by Mexico
1. Each Party undertakes to propose the necessary meas-

- ures to its competent legislative bodies for them to establish as

offences under its criminal law, if they have not done so:

[...1]

(a) (iv) Undertaking through any means of communica-
tion, acts of publicity, propaganda, general provo-
cation, proselytism, instigation or illicit help to
other persons to induce them, in any manner, to
participate in any aspect of illicit traffic,

2. (a) Each Party undertakes to propose the necessary
measures to its competent legislative bodies for them to estab-
lish that the commission of the offences set forth in paragraph 1
of this article is liable to sanctions which take into account the
grave nature of these offences, such as imprisonment or other
forms of ‘deprivation of liberty, pecuniary sanctions and for-
feiture.

(b) The Parties may provide, in addition to the sanction,
that the offender shall undergo measures such as treatment,
education, aftercare, rehabilitation or social reintegration.

[...1
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3. Each Party undertakes to propose the necessary mea- -

sures to its competent legislative bodies for them to include in
their national laws and regulations provisions which permit their
courts to take into account factual circumstances which may
make the commission of the offences set forth in paragraph 1,
as well as the corresponding sanctions, particularly serious, such
as:

{...1

() bis. The fact that the offence is committed in schools or
social service or penitentiary centres or in their vicinity.

3 bis. Each Party undertakes to propose the necessary
measures to its competent legislative bodies for them to modify
its national laws and regulations, whenever such laws and regu-
lations allow for procedural or extra-procedural arrangements
between its competent administrative authorities and persons
involved in the offences referred to in paragraph 1 of this article,
with the purpose of eliminating from those laws and regulations
any possibility of such arrangements, whenever they have the
effect of substracting those persons from the most strict admi-
nistration of justice, whether through the dismissal of the
criminal action against them, the diminishing of charges, their
modification, the transaction regarding the reduction or modifi-
cation of the sanction, the concession of any type of immunity
or any other form of procedural or extra-procedural bargaining
and for any reason.

[...1
4. [Delete text in DND/DCIT/9.]

5. Each Party undertakes to propose the necessary mea-
sures to its competent legislative bodies for them to establish the
most strict provisions possible governing the statute of limita-
tions applicable to the offences enumerated in paragraph 1 of
this article and, in any case, so that such provisions become
even more strict whenever the offender attempts to impede or to
avoid the administration of justice by leaving the State where
the offence has been committed.

[...]

7. Nothing contained in this article shall affect the princi-
ple that the typification of the offences to which it refers is
reserved to the domestic law of a Party and that such offences
shall be investigated, prosecuted, tried and punished in conform-
ity with that law.

Article 3
SECURITY MEASURES AND CONFISCATION

Proposal by Mexico
[...]

L. [...]

(a) Proceeds derived from offences established in accord-
ance with article 2, paragraph 1, or related property the value of
which corresponds to that of such proceeds;

[...1]

2. Each Party undertakes to approach its competent legis-
lative bodies to initiate such measures as may be necessary to
enable its competent national authorities, if they have not
already done so, to identify, trace, freeze or place under
preventive embargo or seize or secure proceeds, property,

instrumentalities or any other things referred to in paragraph 1,
for the purpose of the eventual confiscation.

3. In order to carry out the measures referred to in this
article, each Party undertakes to approach its competent legis-
lative bodies in order to initiate the necessary measures to em-
power its courts or other competent authorities, if they have not
already done so, to order, to the extent explicitly permitted by its
national legislation and in strict conformity with the same, that
bank, financial or commercial records be made available or be
seized or secured. A Party shall only invoke bank secrecy to
decline to act under the provisions of this paragraph when this
is essential in order to adhere strictly to the said national legis-
lation.

(a) (i) Seek an order of seizure or securing from its com-
petent authorities and, if such an order is granted,
give effect to it; or

(ii) Submit to its competent authorities, with a view to
giving effect to it, an order of seizure or securing
issued by the requesting Party in accordance with
paragraph 1, to the extent to which it relates to
proceeds, property, instrumentalities or any other
things referred to in paragraph 1 situated in the
territory of the requested Party.

(b) Following a request made by another Party having juris-
diction over an offence established in accordance with article 2,
paragraph 1, and in conformity with the relevant paragraphs of
article 5, the requested Party shall take measures designed to
ensure that its competent authorities identify, trace, freeze or
place under preventive embargo or seize or secure proceeds,
property, instrumentalities or any other things referred to in
paragraph 1, for the purpose of an eventual confiscation to be
ordered, subject to the provisions of subparagraph (c) of this
paragraph either in the requesting Party or, pursuant to a re-
quest under section (a) in the requested Party.

[...1]
Article 6
OTHER FORMS OF COOPERATION AND TRAINING

Proposal by Cuba

L [...]

(a) bis. Where they are neighbouring States, they shall pro-
mote, through mutual coordination, the exchange of information
concerning measures that they take in the vicinity of the bound-
aries of their respective territories for the prevention and repres-
sion of illicit drug trafficking, for the purpose of ensuring that
traffickers do not enter the national territory of one of the
Parties or unload their illicit merchandise there as a means of
evading the vigilance of one of the Parties or pursuit by it, and
shall prevent any action in this regard from having consequences
prejudicial to the other Party;

[...]

(¢c) [ ...]1In all such cases the Parties involved shail
guarantee that the sovereignty of the Party on whose territory
the operation is to take place is fully respected;

[...]

4. The Parties may establish effective coordination be-
tween their competent national agencies and services and, in that
context, adopt bilateral or other agreements or arrangements
Jor countering the illicit traffic in narcotic drugs and psycho-
tropic substances.

[...]
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Proposal by Mexico

Delete the text of paragraphs 1 and 4 in DND/DCIT/9 and
renumber the remaining paragraphs accordingly.

Article 8

MEASURES TO MONITOR SUBSTANCES FREQUENTLY USED
IN THE ILLICIT PROCESSING OR MANUFACTURE OF NARCOTIC DRUGS
OR PSYCHOTROPIC SUBSTANCES

Proposal by Mexico
[...1

9. Each Party undertakes to propose the necessary meas-
ures to its competent legislative bodies with a view to their
adoption of provisions enabling them to take the following
measures with respect to substances in List A and List B:

[...1]

(b) Provide for the seizure or securing of any substance in
List A or in List B if there is sufficient evidence that it is for
use in the illicit processing or manufacture of a narcotic drug or
psychotropic substance;

[...1] ~

10. (a) In addition to the provisions of paragraph 9, each
Party from whose territory a substance in List A is to be legally
exported shall ensure that, prior to such export, the following
information is supplied by its competent authorities to the com-
petent authorities of the importing country:

[...1

Article 10

MEASURES TO ERADICATE NARCOTIC PLANTS CULTIVATED ILLICITLY
AND TO ELIMINATE ILLICIT DEMAND FOR DRUGS

Proposal by Mexico
[...1

2. In strict conformity with the provisions of Article 1 bis:

(a) The Parties may cooperate to increase the effectiveness
of eradication efforts. Such cooperation may, inter alia, include
support, when appropriate, for integrated rural development
leading to economically viable alternatives to cultivation. Fac-
tors such as access to markets, the availability of resources and
prevailing socio-economic conditions should be taken into ac-
count before such rural development programmes are imple-
mented. Parties may agree on any other appropriate measures of
cooperation;

(b) The Parties shall also facilitate the exchange of scienti-
fic and technical information and the conduct of research con-
cerning eradication;

(c) Whenever they have common frontiers, the Parties shall
seek to cooperate in eradication programmes in their respective
areas along those frontiers.

3. Each of the Parties undertakes to propose the necessary
measures to its competent legislative bodies so as to bring about
their adoption of the strictest measures aimed at eliminating

illicit demand for drugs, with a view to eliminating that incen-
tive, as well as the financial incentives for illicit traffic which
such demand produces.

Article 12
ILLICIT TRAFFIC BY SEA

Proposal by Mexico

1. The Parties shall cooperate to the fullest extent possible
to suppress the illicit traffic by sea, in conformity with the in-
ternational law of the sea.

2. If a Party which has reasonable grounds to suspect that
a vessel flying its flag or not displaying a flag or markings of
registry is being used on the high seas for the illicit traffic
requests the assistance of other Parties in suppressing its use for
that purpose, the Parties so requested shall render such assist-
ance, within the means available to them.

[Delete paragraphs 3 to 7.]

Proposal by Peru
[...1

3. Without prejudice to the rules and principles of interna-
tional law, a Party which has reasonable grounds for believing
that a vessel that is on the high seas is engaged in illicit traffic
may, if that Party has received prior permission from the flag
State, board, search and, if evidence of illicit traffic is dis-
covered, seize such a vessel.

[...]

Article 14
SUPPRESSION OF THE USE OF THE MAILS FOR ILLICIT TRAFFIC

Proposal by Mexico

1. In conformity with their obligations under the Conven-
tions of the Universal Postal Union, and in strict conformity
with the basic principles of their respective national legal sys-
tems, the Parties shall adopt measures to suppress the use of the
mails for illicit traffic and shall cooperate with one another to
that end.

2. Measures referred to in paragraph 1 of this article shail
include, in particular:

[...]
(c) Whatever measures need to be proposed to their compe-

tent legislative bodies, designed to enable the use of appropriate
means to secure evidence required for judicial proceedings.

DRAFT IMPLEMENTATION ARTICLES

Proposal by Mexico
Delete articles IV and V.
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DOCUMENT E/CONF.82/11*

Report of the Committee of the Whole I

DOCUMENT E/CONF.82/C.1/L.18

[Original: English]
[16 December 1988]

1. The Committee of the Whole I (Committee I) held 33
meetings from 28 November through 15 December 1988.
At its 3rd meeting, on 29 November 1988, the Committee
set up a working group to consider article 2, paragraph 1,
and the definition “illicit traffic”. The Working Group
held 12 meetings -between 29 November and 8 December
and reported to the Committee on 10 December 1988.

2. Atits Ist plenary meeting, on 25 November 1988, the
Conference elected G. Polimeni (Italy) as Chairman of
Committee I. At its 2nd meeting, on 28 November 1988,
Committee I elected A. Hena (Bangladesh) as Vice-
Chairman and O. Hugler (German Democratic Republic)
as Rapporteur, The Vice-Chairman later acted as modera-
tor of the Working Group referred to in paragraph 1.

3. Committee I had originally been entrusted by the
Conference with the consideration of articles 1, 1 bis, 2,
2 bis, 3, 4, 5, 5 bis and 6. It was later decided to entrust
consideration of article 6 to the Committee of the
Whole II (Committee II). The Preamble, which had origi-
nally been transmitted to Committee II for consideration,
was later considered by Committee L.

4. The Rapporteur forwarded the draft report to the
Drafting Committee in E/CONF.82/C.1/L.18/Add.1-8. The
Drafting Committee was instructed by the General Com-
mittee to report directly to the Conference.

DOCUMENT E/CONF.82/C.1/L.18/ADD.8

[Original: English]
[16 December 1988]

Preamble
I. BASIC PROPOSAL

1. The text of the preamble which was before the Con-
ference in document E/CONF.82/3 read as follows:

“DRAFT PREAMBLE

“The Parties,

“Deeply concerned by the magnitude of and upward
trend in the illicit production of, demand for and traffic
in narcotic drugs and psychotropic substances which
pose a serious threat to the health and welfare of human

*Incorporating documents E/CONF.82/C.1/L.18 and Add.1-8.

[Original: English]
[16 December 1988]

beings, and adversely affect the economic, cultural and
political foundations of society,

“Observing the links between drug trafficking and
other associated organized criminal activities which
undermine the legitimate economies and threaten the
stability, security and sovereignty of States,

“Recognizing that drug trafficking is an internatio-
nal criminal activity demanding urgent attention and
maximum priority,

“Aware that drug trafficking generates large finan-
cial profits and wealth enabling transnational criminal
organizations to penetrate, contaminate and corrupt the
structures of Government, legitimate commercial and
financial business, and society at all its levels,

“Desiring to deprive drug traffickers of the proceeds
of their criminal activity and thereby eliminate their
main incentive for engaging in drug trafficking,

“Considering that measures of supervision are
necessary for substances, including precursors, chemi-
cals and solvents, the ready availability of which has
led to an increase in the clandestine production of
narcotic drugs and psychotropic substances falling un-
der the provisions of the Single Convention on Narcotic
Drugs, 1961, that Convention as amended by the 1972
Protocol Amending the Single Convention on Narcotic
Drugs, 1961, and the 1971 Convention on Psychotropic
Substances,

“Noting that the increased smuggling of drugs
through regular post office channels calls for strength-
ening the existing international conventions which pro-
hibit the illicit carriage of drugs in the mail,

“Desiring to improve international cooperation in
the suppression of illicit traffic in narcotic drugs and
psychotropic substances by sea,

“Recognizing that eradication of drug trafficking is
the collective responsibility of all States,

“Aware of the necessity of dealing with drug
trafficking by effective coordinated action within the
framework of international cooperation,

“Acknowledging the competence of the United Na-
tions in the field of drug control and desirous that the
international organs concerned with drug control
should be within the framework of that Organization,

“Reaffirming the guiding principles of existing drug
control treaties and the system of drug control which
they embody,

“Recognizing the need to reinforce and complement
the measures provided in the Single Convention on
Narcotic Drugs, 1961, that Convention as amended
by the 1972 Protocol Amending the Single Convention
on Narcotic Drugs, 1961, and the 1971 Convention
on Psychotropic Substances, in order to counter the
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magnitude, extent and complexity of the illicit traffic in
narcotic drugs and psychotropic substances and its
grave consequences,

“Desiring to conclude an effective and operative
international convention against the illicit traffic in nar-
cotic drugs and psychotropic substances which consi-
ders the various aspects of the problem as a whole, in
particular those not envisaged in the existing drug con-
trol treaties,

“Hereby agree as follows:”

II. AMENDMENTS

2. Amendments were submitted to the preamble by
Mexico (E/CONF.82/3, annex IV, pp. 105-106), Cuba (E/
CONF.82/C.2/L.20), Japan (E/CONF.82/C.2/L.34), India
(E/CONF.82/C.2/L.35), China (E/CONF.82/C.2/L.36),
Argentina, Bahamas, Bolivia, Brazil, Chile, Colombia,
Costa Rica, Cuba, Ecuador, Guatemala, India, Jamaica,
Mexico, Panama, Paraguay, Peru, Philippines and Vene-
zuela (E/CONF.82/C.2/1..37).

3. These amendments were to the following effect:
First paragraph
India (E/CONF.82/C.2/L.35)

Replace the word “upward” in the first line by the word
“rising”.

Cuba (E/CONF.82/C.2/L.20)

Insert the words “abuse of” after the words “demand

for”.
Second paragraph
India (E/CONF.82/C.2/L.35)
Replace the word “observing” in the first line by the
word “recognizing” and the word “associated” by the
word “related” and insert the words “including economic

and commercial frauds” after the word “activities” in the
second line.

Third paragraph
India (E/CONF.82/C.2/L.35)

Replace the word “maximum” in the second line by the
word “highest”.

Mexico (E/CONF.82/3, annex IV, p. 105)

Insert the words “with international effects that de-
mands” between the words “activity” and “demand”.

Proposed new third paragraph bis
China (E/CONF.82/C.2/L.36)

Add the following as a new third paragraph bis:

“Recognizing also the importance of strengthening
effective legal means for international cooperation,
such as extradition, mutual legal assistance and con-
trolled delivery etc., for suppressing the international
criminal activity of illicit traffic,”

Fourth paragraph
India (E/CONF.82/C.2/L.35)

Replace the fourth paragraph with the following:

“Being conscious that illicit traffic generates large
financial resources and wealth enabling transnational
criminal organizations which often penetrate into and
corrupt the structures of Government, legitimate com-
mercial and financial activities and society at all its
levels,”

Mexico (E/CONF.82/3, annex IV, p. 105)

Replace the words “enabling transnational” by the
words “through which” and insert the words “may
attempt” between the words “organizations” and “to pene-
trate”.

- Fifth paragraph
India (E/CONF.82/C.2/L.35)

Replace the word “desiring” by the word “determined”
and the word “proceeds” by the words “ill gotten gains”.

Cuba (E/CONF.82/C.2/L.20)

Amend the fifth paragraph to read as follows:

“Desiring to deprive those who are engaged in illicit
drug traffic and other related activities of the objects,
means and proceeds derived from such activities and
thereby to eliminate the main incentive for them,”

Mexico (E/CONF.82/3, annex IV, p. 105)

Insert the words “both of the incentives of the demand
for drugs and” between the words “traffickers” and “of the
proceeds”.

Sixth paragraph
India (E/CONF.82/C.2/L.35)

Replace the first clause with the following:

“Considering that control measures are necessary
for material, equipment and substances, including pre-
cursors, chemicals and solvents”

Replace the word “falling” in the fourth line by the
word “covered”.

Japan (E/CONF.82/C.2/L.34)

Insert the words “which are essential to the manufac-
ture of narcotic drugs and psychotropic substances” after
“chemicals and solvents”.
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Proposed new sixth paragraph bis
Japan (E/CONF.82/C.2/L.34)

Add the following as a new sixth paragraph bis:

“Recognizing the necessity to avoid any adverse
effect on the legitimate activities of the chemical and
pharmaceutical industries,”

Seventh paragraph
India (E/CONF.82/C.2/L.35)
Replace the words “regular post office channels” by the
words “through the mails” and the words “drugs in the

mail” by the words “narcotic drugs and psychotropic sub-
stances through the mails”.

Eighth paragraph
India (E/CONF.82/C.2/L.35)
Replace the word “desiring” by the word “determined”.
Cuba (E/CONF.82/C.2/L.20)
Delete the words “by sea”.
Mexico (E/CONF.82/3, annex 1V, p. 105)

Add the words “within the framework of the inter-
national law of the sea” at the end of the paragraph.

Ninth paragraph
India (E/CONF.82/C.2/1..35)

Replace the word “eradication” by the word “elimina-
tion”.

Cuba (E/CONF.82/C.2/L.20)

Replace the words “drug trafficking” by the words “the
abuse of and the illicit traffic in drugs”

Mexico (E/CONF.82/3, annex IV, p. 105)

Delete the word “collective”.

Tenth paragraph
Mexico (E/CONF.82/3, annex IV, p. 105)

Insert the word “illicit” before the words “drug traffick-

Ing
Twelfth paragraph
Mexico (E/CONF.82/3, annex IV, p. 106)

Insert the word “illicit” before the word “drug” and the
word “trafficking” before the word “control”.

Thirteenth paragraph
India (E/CONF.82/C.2/L.35)

Replace the word “complement” in the first line by the
word “supplement”. ,

Fourteenth paragraph
India (E/CONF.82/C.2/L.35)

Replace the words “or effective and operative” by the
words “a comprehensive” and insert the word “specifi-
cally” after the word “convention”.

Last preambular paragraph
Mexico (E/CONF.82/3, annex IV, p. 106)
Delete the last paragraph.
Additional preambular paragraph

Argentina, Bahamas, Bolivia, Brazil, Chile, Colombia,
Costa Rica, Cuba, Ecuador, Guatemala, India, Jamaica,
Mexico, Panama, Paraguay, Peru, Philippines and Vene-
zuela (E/CONFE.82/C.2/L.37)

Add the folloWing new preambular paragraph:

“Deeply concerned by the steadily increasing in-
roads being made by illicit drug traffic among various
social groups, and particularly by the use of children as
a drug consumption market and as instruments in con-
nection with the production of an illicit trade in drugs,
for whom the danger is of incalculable gravity,”

III. PROCEEDINGS OF COMMITTEE I
A. Meetings

4. Committee I discussed the preamble, and the amend-
ments thereto, at its 33rd meeting on 15 December 1988.

B. Consideration and decisions

5. The Committee was informed that the delegation of
Cuba had withdrawn the amendments submitted by Cuba
as contained in document E/CONF.82/C.2/L.20 in order to
facilitate and expedite the completion of the work of the
Committee.

6. The Drafting Committee was requested to ensure ap-
propriate consistency between the text of the preamble
where the expression “drug trafficking” is used and the
substantive articles of the Convention, including the title,
where the expression “illicit traffic in narcotic drugs and
psychotropic substances” is more generally utilized.

First paragraph

7. The Committee agreed on the first paragraph as con-
tained in the basic proposal with the replacement of the
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word “upward” by the word “rising” as proposed by India
(E/CONF.82/C.2/1L.35).

Second paragraph

8. The Committee agreed on the second paragraph as
contained in the basic proposal with the replacement of
the words “observing” and “associated” by the words
“recognizing” and “related” as proposed by India (E/
CONF.82/C.2/L.35), with the understanding that the ex-
pression “organized criminal activities” includes all forms
of criminal activities including international criminal ac-
tivities.

Third paragraph

9.* The Committee agreed on the third paragraph as
contained in the basic proposal with the replacement of
the word “maximum” by the word “highest” as proposed
by India (E/CONF.82/C.2/L.35). '

Proposed new third paragraph bis

10. The representative of China introduced his proposal
for the inclusion of a new third paragraph bis (E/
CONF.82/C.2/L.36) and amended it by inserting the word
“confiscation” after the words “such as”.

11. Following general discussion and taking into consi-
deration an amendment proposed by the Netherlands, the
Committee agreed on the following formulation:

“Recognizing also the importance of strengthening
and enhancing effective legal means for international
cooperation in criminal matters for suppressing the in-
ternational criminal activity of illicit traffic”.

12. The Committee agreed to place the paragraph as the
penultimate paragraph of the preamble.

Fourth paragraph

13. The Committee agreed on the fourth paragraph as
contained in the basic proposal. An alternative formula-
tion proposed by India (E/CONF.82/C.2/L.35) was not
accepted.

Fifth paragraph

14. The Committee agreed on the fifth paragraph as
contained in the basic proposal with the replacement of
the word “desiring” by the word “determined” as proposed
by India (E/CONF.82/C.2/L.35).

Proposed new fifth paragraph bis

15. The representative of Mexico orally proposed the
inclusion of the following fifth paragraph bis co-sponsored
by Canada:

“Desiring to eliminate the root causes of the drug
abuse problem, including the demand for drugs and the
enormous profit derived from drug trafficking”.

*In the draft report the paragraph numbering was incorrect for para-
graphs 9-32, and thus differs from the final report.

16. Following general discussion and oral amendments,
the Committee agreed on the text proposed by the spon-
sors with the words “the demand for drugs” being replaced
by the words “the illicit demand for narcotic drugs and
psychotropic substances”.

17. The Committee was informed that in view of the
inclusion of this new paragraph in the preamble, the dele-
gation of Mexico would not press for the amendments
initially proposed by Mexico as contained in document E/
CONF.82/3, annex IV, pages 105-106.

Sixth paragraph

18. The Committee had before it the text of the sixth
paragraph as contained in the basic proposal and an
amendment proposed by Japan (E/CONF.82/C.2/L.34).

19. Following general discussion and oral amendments,
and taking into account the proposal submitted by Japan,
the Chairman proposed a reformulated text reading as
follows:

“Considering that measures are necessary to moni-
tor certain substances, including precursors, chemicals
and solvents, which are used in the manufacture of
narcotic drugs and psychotropic substances, the ready
availability of which has led to an increase in the clan-
destine production of narcotic drugs and psychotropic
substances,”

20. The Committee agreed to the reformulation pro-
posed by the Chairman. The phrase referring to existing
conventions, which appeared in the basic proposal, was
deleted on the understanding that the matter would be
covered in the definitions of narcotic and psychotropic
substances to be included in article 1 on definitions.

21. A proposed reformulation of the first clause by India
(E/CONF.82/C.2/L.35) was not accepted by the Commit-
tee.

Seventh paragraph

22. The Committee decided to delete the seventh para-
graph as contained in the basic proposal.

Eighth paragraph

23. The Committee agreed on the text of the eighth
paragraph as contained in the basic proposal with the re-
placement of the word “desiring” by the word “deter-
mined” as proposed by India (E/CONF.82/C.2/L.35).

Ninth and tenth paragraphs

24. The Committee, following a proposal by the repre-
sentative of Bolivia, decided to merge the ninth and tenth
paragraphs to read as follows:

“Recognizing that eradication of drug trafficking is
a collective responsibility of all States and that, to that
end, coordinated action within the framework of inter-
national cooperation is necessary,”



96 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances

Eleventh and twelfth paragraphs

25. The Committee agreed on the text of the eleventh
and twelfth paragraphs as contained in the basic proposal.

Thirteenth paragraph

26. The Committee agreed on the text of the thirteenth
paragraph as contained in the basic proposal with the re-
placement of the word “complement” by the word “sup-
plement” as proposed by India (E/CONF.82/C.2/L.35).

Fourteenth paragraph

27. The Committee agreed on the text of the fourteenth
paragraph as contained in the basic proposal with the in-
sertion of the word “comprehensive” before the word
“effective” and, as proposed by India, the insertion of the
word “specifically” after the word “convention”.

Additional paragraph

28. The Committee heard a statement from the repre-
sentative of Peru concerning the substance of a new pre-
ambular paragraph co-sponsored by 18 delegations (E/
CONF.82/C.2/L.37).

29. Following general discussion, the Committee adop-
ted the proposed new preambular paragraph with the in-
sertion of the words “in many parts of the world” between
the words “particularly” and “by the use of” as orally
proposed by the representative of the Netherlands.

30. The Committee agreed to place the additional para-
graph as the second preambular paragraph.

31. The Drafting Committee was requested to improve
the drafting of this new paragraph, particularly in the
English version.

IV. TEXT TRANSMITTED TO
THE DRAFTING COMMITTEE

32. The Committee agreed on the following text of the
preamble which is being transmitted to the Drafting Com-
mittee for its consideration;

“DRAFT PREAMBLE

“The Parties,

“Deeply concerned by the magnitude of and rising
trend in the illicit production of, demand for and traffic
in narcotic drugs and psychotropic substances which
pose a serious threat to the health and welfare of human
beings, and adversely affect the economic, cultural and
political foundations of society,

“Deeply concerned by the steadily increasing in-
roads being made by illicit drug traffic among various
social groups, and particularly, in many parts of the
world, by the use of children as a drug consumption
market and as instruments in connection with the pro-
duction of and illicit trade in drugs, for whom the
danger is of incalculable gravity,

“Recognizing the links between drug trafficking and
other related organized criminal activities which under-
mine the legitimate economies and threaten the stabil-
ity, security and sovereignty of States,

“Recognizing that drug trafficking is an internatio-
nal criminal activity demanding urgent attention and
highest priority,

“Aware that drug trafficking generates large finan-
cial profits and wealth enabling transnational criminal
organizations to penetrate, contaminate and corrupt the
structures of Government, legitimate commercial and
financial business, and society at all its levels,

“Determined to deprive drug traffickers of the pro-
ceeds of their criminal activity and thereby eliminate
their main incentive for engaging in drug trafficking,

“Desiring to eliminate the root causes of the drug
abuse problem, including the demand for drugs and the
enormous profit derived from drug trafficking,

“Considering that measures are necessary to moni-
tor certain substances, including precursors, chemicals
and solvents, which are used in the manufacture of
narcotic drugs and psychotropic substances, the ready
availability of which has led to an increase in the clan-
destine production of narcotic drugs and psychotropic
substances,

“Determined to improve international cooperation in
the suppression of illicit traffic in narcotic drugs and
psychotropic substances by sea,

“Recognizing that eradication of drug trafficking is
a collective responsibility of all States and that, to that
end, coordinated action within the framework of inter-
national cooperation is necessary,

“Acknowledging the competence of the United Na-
tions in the field of drug control and desirous that the
international organs concerned with drug control
should be within the framework of that Organization,

“Reaffirming the guiding principles of existing drug
control treaties and the system of drug control which
they embody,

“Recognizing the need to reinforce and supplement
the measures provided in the Single Convention on
Narcotic Drugs, 1961, that Convention as amended by
the 1972 Protocol Amending the Single Convention on
Narcotic Drugs, 1961, and the 1971 Convention on
Psychotropic Substances, in order to counter the mag-
nitude, extent and complexity of the illicit traffic in
narcotic drugs and psychotropic substances and its
grave consequences,

“Recognizing also the importance of strengthening
and enhancing effective legal means for international
cooperation in criminal matters for suppressing the in-
ternational criminal activity of illicit traffic,

“Desiring to conclude a comprehensive, effective
and operative international convention specifically
against the illicit traffic in narcotic drugs and psycho-
tropic substances which considers the various aspects
of the problem as a whole, in particular those not en-.
visaged in the existing drug control treaties,

“Hereby agree as follows:”
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DOCUMENT E/CONF.82/C.1/L.18/ADD.6*

[Original: English]
[14 December 1988]

Article 1 bis
I. BASIC PROPOSAL

1. The text of article 1 bis which was before the Confe-
rence in document E/CONF.82/3 read as follows:

“[Article 1 bis

“ScopE oF THE CONVENTION

“In full compliance with the principles of interna-
tional law regarding legal equality and sovereign equa-
lity of States, as well as the principle of non-interven-
tion in domestic affairs which are essentially within the
exclusive competence of States, the Parties agree that:

“l. This Convention constitutes an instrument of
international cooperation, aimed at ensuring maximum
effectiveness in the struggle of the States Parties
against the illicit traffic in narcotic drugs and psycho-
tropic substances, in all aspects of the problem as a
whole, in all cases within the most strict respect for,
and in full compliance with, the limits set by the pro-
visions of the respective internal legal system of each
State Party, and in the framework of applicable treaties
in force on the matter.

“2. Nothing in this Convention empowers, in any
way whatsoever, the authorities of one of the States
Parties to undertake, to attempt to undertake or to ex-
ercise pressure in order to be allowed, in the territorial
jurisdiction of any of the other States Parties, the exer-
cise and performance of functions whose jurisdiction or
competence are exclusively reserved to the authorities
of each of those other States Parties by their respective
national laws and regulations.

“3. This Convention in no case implies and cannot
be interpreted in the sense that, in order to comply with
it, a State Party has undertaken, by virtue of its provi-
sions, to take measures itself or to authorize measures
in its territorial jurisdiction which in any way exceed
its legal jurisdiction or competence, or which in any
other manner are not expressly permitted by its legal
provisions in force, or which may, in the judgement of
that State Party, prejudice its security, public order or
any other essential interest.

“4, In conformity with the above paragraphs, none
of the provisions of this Convention shall be invoked or
utilized as a pretext to attempt to go beyond the precise
limits of its scope, in contravention of the provisions of
this article.]”

II. AMENDMENTS

2. Amendments were submitted to article 1 bis by
Canada and Mexico (E/CONF.82/C.1/L.1), Canada and

*Incorporating document E/CONF.82/C.1/L.18/Add.6/Corr.1.

© Mexico (E/CONF.82/C.1/L.1/Rev.1), Afghanistan, Algeria,

Argentina, Bahamas, Bangladesh, Bolivia, Botswana,
Brazil, Cameroon, Canada, Colombia, Costa Rica, Cbte
d’Ivoire, Cuba, Ecuador, Egypt, Ethiopia, Ghana, Guate-
mala, India, Indonesia, Iran (Islamic Republic of), Iraq,
Jamaica, Kenya, Kuwait, Malaysia, Mauritania, Mauritius,
Mexico, Nepal, Panama, Paraguay, Peru, Philippines,
Republic of Korea, Senegal, Sri Lanka, United Republic
of Tanzania, Uruguay, Venezuela and Yugoslavia (E/
CONF.82/C.1/L.1/Rev.2 and Add.1), United Kingdom of
Great Britain and Northern Ireland (E/CONF.82/C.1/L.31)
and United States of America (E/CONF.82/C.1/L.38).

3. These amendments, relating to the entire article, were
to the following effect:

Canada and Mexico (E/CONF.82/C.1/L..1)

Substitute article 1 bis of the basic proposal as pro-
posed by Mexico (E/CONF.82/3) with the following:

“ScopE OF THE CONVENTION

“l. This Convention constitutes an instrument of
international cooperation, aimed at ensuring maximum
effectiveness in the struggle of the States Parties
against the illicit traffic in narcotic drugs and psycho-
tropic substances. Its provisions, which are directed at
all aspects of the problem, establish obligations which
are to be implemented and executed with strict respect
for the provisions of the internal system of each State
Party.

“2. Nothing in this Convention derogates from the
principles of the sovereign equality and territorial
integrity of States or that of non-intervention in the
domestic affairs of States.

“3. Nothing in this Convention empowers the
authorities of one of the States Parties to undertake, in
the territorial jurisdiction of any of the other States
Parties, the exercise and performance of functions
whose jurisdiction or competence are exclusively re-
served for the authorities of those other States Parties
by their national laws and regulations.”

Canada and Mexico (E/CONF.82/C.1/L.1/Rev.1)
Arhend article 1 bis to read:

“ScopPE OF THE CONVENTION

“l. This Convention constitutes an instrument of
international cooperation, aimed at ensuring maximum
effectiveness in the struggle of the States Parties
against the illicit traffic in narcotic drugs and psycho-
tropic substances. Its provisions, which are directed at
all aspects of the problem, establish obligations which
are to be implemented and executed with strict respect
for the provisions of the internal system of each State
Party. , '

“2. Nothing in this Convention derogates from the
principles of the sovereign equality and territorial
integrity of States or that of non-intervention in the
domestic affairs of States.
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“3. Nothing in this Convention empowers the au-
- thorities of one of the States Parties to undertake, in the
territorial jurisdiction of any of the other States Parties,
the exercise and performance of functions whose juris-
diction or competence are exclusively reserved for the
authorities of those other States Parties by their natio-
nal laws and regulations.”

Afghanistan, Algeria, Argentina, Bahamas, Bangladesh,
Bolivia, Botswana, Brazil, Cameroon, Canada, Colombia,
Costa Rica, Céte d’Ivoire, Cuba, Ecuador, Egypt, Ethio-
pia, Ghana, Guatemala, India, Indonesia, Iran (Islamic
Republic of), Iraq, Jamaica, Kenya, Kuwait, Malaysia,
Mauritania, Mauritius, Mexico, Nepal, Panama, Para-
guay, Peru, Philippines, Republic of Korea, Senegal, Sri
Lanka, United Republic of Tanzania, Uruguay, Venezuela
and Yugoslavia (E/CONF.82/C.1/L.1/Rev.2 and Add.1)

Replace article 1 bis as revised (E/CONF.82/C.1/L.1/
Rev.1) with the following;

“Article 1 bis
“ScoPE OF THE CONVENTION

“1. This Convention constitutes an instrument of
international cooperation, aimed at ensuring maximum
effectiveness in the struggle of the States Parties
against the illicit traffic in narcotic drugs and psycho-
tropic substances. Its provisions, which are directed at
all aspects of the problem, establish obligations which
are to be implemented and executed with strict respect
for the fundamental provisions of the internal legal
system of each State Party.

“2. Nothing in this Convention derogates from the
principles of the sovereign equality and territorial in-
tegrity of States or that of non-intervention in the
domestic affairs of States.

“3. Nothing in this Convention empowers the au-
thorities of one of the States Parties to undertake, in the
territorial jurisdiction of any of the other States Parties,
the exercise and performance of functions whose juris-
diction or competence are exclusively reserved for the
authorities of those other States Parties by their natio-
nal laws and regulations.”

United Kingdom of Great Britain and Northern Ireland
(E/CONF.82/C.1/L.31)

Replace the second sentence of paragraph 1 as it ap-
pears in E/CONF.82/C.1/L.1/Rev.2 with the following:

“Scope OF THE CONVENTION
“In implementing and executing their obligations
under the Convention, States Parties shall take any
necessary measures, including legislative and adminis-
trative measures, in conformity with the fundamental
provisions of their internal legal systems.”

United States of America (E/CONF.82/C.1/L.38)

Redraft article 1 bis as follows:

“Score OF THE CONVENTION

“l. The purpose of the present Convention is to
promote cooperation among States Parties so that they
may address more effectively the various aspects of the
drug abuse problem having an international dimension.
In implementing and executing their obligations under
the Convention, States Parties shall take any necessary
measures, including legislative and administrative
measures, in conformity with the fundamental provi-
sions of their internal legislative systems.

“2. States Parties shall carry out their obligations
under the present Convention in a manner consistent
with the principles of sovereign equality and territorial
integrity of States and that of non-intervention in the
domestic affairs of other States. ’

“3. A State Party to the present Convention shall
not undertake in the territory of another State Party the
exercise of jurisdiction and performance of functions
which are exclusively reserved for the authorities of
that other State Party by its national law and regula-
tions.”

II. PROCEEDINGS OF COMMITTEE 1
A. Meetings

4., Committee I initially discussed article 1 bis, and the
amendments thereto, at its 24th, 27th, 28th and 29th
meetings from 10 to 13 December 1988.

B. Consideration and decisions

5. The Committee had before it the text of paragraph 1 bis
contained in the basic proposal (E/CONF.82/3).

6. A reformulation of this provision was proposed by
Canada and Mexico (E/CONF.82/C.1/L.1).

7. Following consultations, the representatives of Canada
and Mexico presented another reformulated text of para-
graph 1 bis (E/CONF.82/C.1/L.1/Rev.1). After further con-
sultations among delegations, a revised text of article 1 bis
was submitted to the Committee by 42 delegations (E/
CONF.82/C.1/L.1/Rev.2 and Add.1).

8. At its 24th meeting, the Committee examined the pro-
posed revised text of article 1 bis and heard an inter-
pretative statement by the representative of Canada, on
behalf of the original co-sponsors of the revised text,
regarding the rationale for the proposed asticle.

9. In the course of the discussion, the representative of
the United Kingdom, on behalf of 13 other delegations,
orally introduced an amendment to the second sentence of
paragraph 1 as contained in E/CONF.82/C.1/L.1/Rev.2
aimed at making explicit that the Parties themselves
would decide what laws they would require and what
institutions they would establish to meet the obligations of
the Convention. The amendment was subsequently circu-
lated in E/CONF.82/C.1/L.31.
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10. The representative of the United States of America,
who had objected to the reformulated text as contained in
E/CONF.82/C.1/L.1/Rev.1, orally proposed a redraft
which, with minor changes, was subsequently circulated in
document E/CONF.82/C.1/L.38.

11. The Committee agreed on the proposed redraft with
the replacement of the words “the drug abuse problem” in
paragraph 1 by the words “illicit traffic in narcotic drugs
and psychotropic substances”.

12. The Committee also decided that the agreed text of
article 1 bis would appear after article 1 dealing with
definitions.

IV. TEXT SUBMITTED TO THE
DRAFTING COMMITTEE

13. The Committee agreed on the following text which
is being submitted to the Drafting Committee:

“Scope oF THE CONVENTION

“1. The purpose of the present Convention is to
promote cooperation among States Parties so that they
may address more effectively the various aspects of
illicit traffic in narcotic drugs and psychotropic sub-
stances having an intermational dimension. In imple-
menting and executing their obligations under the
Convention, States Parties shall take any necessary
measures, including legislative and administrative
measures, in conformity with the fundamental provi-
sions of their internal legislative systems.

“2. States Parties shall carry out their obligations
under the present Convention in a manner consistent
with the principles of sovereign equality and territorial
integrity of States and that of non-intervention in the
domestic affairs of other States.

“3. A State Party to the present Convention shall
not undertake in the territory of another State Party the
exercise of jurisdiction and performance of functions
which are exclusively reserved for the authorities of
that other State Party by its national law and regula-
tions.” :

DOCUMENT E/CONF.82/C.1/L.18/ADD.1

[Original: English]
[12 December 1988]

Article 2
I. BASIC PROPOSAL

1. The text of article 2 which was before the Conferénce
in document E/CONF.82/3 read as follows:

“Article 2
“OFFENCES AND SANCTIONS

“l. Each Party shall adopt such measures as may
be necessary to establish as offences under its criminal
law, when committed intentionally:

“(a) (i) Ilicit traffic;

“(i) Manufacture or distribution of materials
or equipment for illicit production, pro-
cessing or manufacture of narcotic drugs
or psychotropic substances, knowing that
they are to be used for that purpose;

“(iii) Concealment, disguise or conversion of
the nature, source, disposition, movement
or ownership of property, knowing that
such property is derived from illicit traffic;

“(b) Subject to its constitutional limitations, legal
system and domestic law,

“()  Acquisition, possession or use of property
knowing that such property is derived
from illicit traffic;

“(iiy Possession of materials or equipment for
illicit production, processing or manufac-
ture of narcotic drugs or psychotropic
substances, knowing that they are being
or to be used for that purpose;

“(iii) Participation in, association or conspiracy
to commit, attempts to commit, and aid-
ing, abetting and counselling the com-
mission of any offences under subpara-
graphs (a)(i), (ii) and (iii) and under (i)
and (ii) of this paragraph.

“2. (a) Each Party shall make the commission of
the offences set forth in paragraph 1 of this article
liable to sanctions which take into account the grave
nature of these offences, such as imprisonment or other
forms of deprivation of liberty, pecuniary sanctions and
forfeiture.

“(b) Parties may provide, in addition to conviction
or punishment, that the offender shall undergo mea-
sures such as treatment, education, aftercare, rehabili-
tation or social reintegration.

“(c) Notwithstanding the preceding subparagraphs,
in appropriate cases of a minor nature, Parties may
provide, as alternatives to conviction or punishment,
measures such as education, rehabilitation or social
reintegration, as well as, when the offender is a drug
abuser, treatment and aftercare.

“3. The Parties shall ensure that their courts can
take into account factual circumstances which may
make the commission of the offences set forth in para-
graph 1 particularly serious, such as:

“(a) The involvement in the offence of an orga-
nized criminal group to which the offender belongs;

“(b) ‘The involvement of the offender in other inter-
national organized criminal activities;

“(c) The involvement of the offender in other il-
legal activities facilitated by commission of the
offence;

“(d) The. use of firearms or violence;

“(e) The fact that the offender holds a public office
and that the offence is connected with the office in
question;

“(H) The victimization or use of minors;
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“(g) Prior conviction, whether foreign or domestic,
to the extent permitted under the domestic law of a
Party.

“4. The Parties shall bear in mind the serious
nature of the offences enumerated in paragraph 1 of
this article when considering the eventuality of early
release or parole of persons convicted of such offences.

“5. The Parties shall endeavour to establish, where
appropriate, adequate provisions governing the statute
of limitations applicable to the offences enumerated in
paragraph 1 of this article.

“6. Each Party shall take appropriate measures,
consistent with its legal system, to ensure that a person
charged with or convicted of an offence specified in
paragraph 1 of this article, who is found within its
territory, is present at the necessary criminal proceed-
ings.

“T.  [For the purpose of cooperation between Par-
ties under this Convention, [including, in particular,
cooperation under articles 3, 4, 5 and 6,] offences es-
tablished in accordance with this article shall not be
considered as political [or fiscal] offences or regarded
as politically motivated.] [The application of this pro-
vision shall be without prejudice to the constitutional
limitations and the fundamental domestic law of the
Parties.] [In any case, this provision shall not be ap-
plied in prejudice to the institution of the right of asy-
lum in conformity with international law.]

“8. Nothing contained in this article shall affect
the principle that the description of the offences to
which it refers is reserved to the domestic law of a
Party and that such offences shall be prosecuted and
punished in conformity with that law.”

II. AMENDMENTS

2. Amendments were submitted to article 2 by Mexico
(E/CONF.82/3, anmnex IV, pp. 108-109), German Demo-
cratic Republic (E/CONF.82/C.1/L.3), Netherlands (E/
CONF.82/C.1/L.4), Federal Republic of Germany (E/
CONF.82/C.1/L.5), India (E/CONF.82/C.1/L.6), Canada
and Mexico (E/CONF.82/C.1/L.7/Rev.1), Argentina, Bra-
zil, Canada, Colombia, Cuba, Egypt, Ghana, Mexico,
Peru and Venezuela (E/CONF.82/C.1/L.8), Jamaica (E/
CONF.82/C.1/L.9), Argentina, Colombia and Mexico (E/
CONF.82/C.1/L.10), Argentina, Australia, Botswana,
Canada, Colombia, France, Germany, Federal Republic
of, India, Mexico, Philippines, United Kingdom of Great
Britain and Northern Ireland and United States of America
(E/CONF.82/C.1/L.14), and Working Group on article 2
(E/CONF.82/C.1/L..25).

3. These amendments were to the following effect:

Paragraph 1
Mexico (E/CONF.82/3, annex IV, p. 108)

Amend introductory sentence of paragraph 1 and insert
new subparagraph (a)(iv) as follows:

“1. Each Party undertakes to propose the necessary
measures to its competent legislative bodies for them to
establish as offences under its criminal law, if they
have not done so:

[...]

“(a) (iv) Undertaking through any means of com-
munication, acts of publicity, propa-
ganda, general provocation, proselytism,
instigation or illicit help to other persons
to induce them, in any manner, to partici-
pate in any aspect of illicit traffic.”

German Democratic Republic (E/CONF.82/C.1/L.3)

Amend paragraph 1 to read as follows:

“1. Each Party shall adopt such measures as may
be necessary to establish as offences under its criminal
law, when committed intentionally:

“(a) (1) - Ilicit traffic in narcotic drugs and psy-
chotropic substances;

“@ii) Manufacture, distribution or possession
of materials or equipment for illicit pro-
duction, processing or manufacture of
narcotic drugs or psychotropic substan-
ces, knowing that they are being used or
are to be used for that purpose;

“(iii) Acquisition, possession, use, conceal-
ment, disguise or conversion of the na-
ture, source, disposition, movement or
ownership of property, knowing that such
property is derived from illicit traffic in
narcotic drugs and psychotropic substan-
ces;

“(b) Participation in, association or conspiracy to
commit, attempts to commit, aiding, abetting and coun-
selling the commission of any offences under subpara-
graph (a).”

Netherlands (E/CONF.82/C.1/L.4)

Amend paragraph 1 to read as follows:

“l. Each Party shall adopt such measures as may
be necessary to establish as offences under its criminal
law, when committed intentionally:

“(a) (i) - The production, processing, manufacture,
offering, offering for sale or distribution,
the distribution, sale, delivery on any
terms whatsoever, brokerage, dispatch,
dispatch in transit, transport, importation
or exportation of any narcotic drug or any
substance contrary to the Single Conven-
tion on Narcotic Drugs, 1961 (as amend-
ed by the 1972 Amending Protocol) or to
the Convention on Psychotropic Sub-
stances, 1971;

“(ii) The possession or purchase of any narcot-
ic drugs or psychotropic substances for
the purpose of any of the activities enu-
merated in (i) above;

“(iii) The manufacture, transport or distribution
of equipment or materials, including
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substances listed in List A and List B, for
the production, processing or manufac-
ture of narcotic drugs or psychotropic
substances contrary to (i) above;

“@v) The organization, management or finan-
cing of any of the activities enumerated
in (i-iii) above;

“(b) The concealment or disguise of the nature,
source, disposition, movement, location or ownership
of, or rights with respect to, property, knowing that
such property constitutes proceeds, derived from an
offence set forth in this article;

“(c) Subject to its constitutional limitations, legal
system and domestic law,

“(i) The acquisition, possession or use of
property, knowing, at the time of receiv-
ing, that such property constituted pro-
ceeds, derived from any of the offences
set forth in this article, as well as convert-
ing or transferring property for purposes
of gain, knowing that such property con-
stitutes such proceeds;

“(ii) The possession of equipment or mate-
rials, including the substances listed in
List A and List B, for the production,
processing or manufacture of narcotic
drugs or psychotropic substances contrary
to subparagraph (a)(i) above;

“(iii)  Participation in, association or conspiracy
to commit, attempts to commit and aid-
ing, abetting, facilitating and counselling
the commission of any of the offences set
forth in this article.”

Federal Republic of Germany (E/CONF.82/C.1/L.5)

Sub-amendment to the Netherlands amendment (E/
CONF.82/C.1/L.4) indicated above:

1. In paragraph 1, subparagraph (b) as well as in
subparagraph (c)(i), the words “set forth in this article”
should be replaced by the words “set forth in (a)(i) or (iv)
above or from an offence established in accordance with
(c)(iii) below in connection with an offence set forth in
(a)() or (iv) above”.

2. In paragraph 1, subparagraph (), the words “., ex-
cepting such acts as are enumerated under (c)(i)” should
be added.

India (E/CONF.82/C.1/L.6)

Amend paragraph 1 to read as follows:

“l.  Each Party shall adopt such measures as may
be necessary to establish the following as offences
under its national law, when committed intentionally:

“(1) Ilcit traffic;

“(ii)) Manufacture, possession or distribution of
materials or equipment for illicit produc-
tion, processing or manufacture of nar-
cotic drugs or psychotropic substances;

“(Giii) Acquisition, possession, use, conceal-
ment, disguising or conversion of the
nature, source, disposition, movement or
ownership of property or proceeds de-
rived from or used in illicit traffic;

“(iv)  Participation in conspiracy to commit and
attempt to commit any of such offences,
and preparatory acts and financial opera-
tions in connection with the offences re-
ferred to in this article, and aiding in,
abetting, planning and organizing the
commission of any offences under sub-
paragraphs (i), (i) and (iii) of this para-
graph.”

Proposed new paragraph 1 bis
Netherlands (E/CONF.82/C.1/L.4)

Insert the following as a new paragraph 1 bis:

“Knowledge required as an element of an offence
set forth in paragraph 1 may be inferred from objective
factual circumstances.”

Reformulated paragraph 1 and subparagraph 2(d)
Working Group, Committee I (E/CONF.82/C.1/L.25)

Replace the text of article 2, paragraph 1 with the
following text, add new paragraphs 1 bis and 1 fer and
introduce a new subparagraph 2(d):

“1. Each Party shall adopt such measures as may
be necessary to establish as criminal offences under its
domestic law, when committed intentionally:

“(a) (i) The production, manufacture, extraction,
preparation, offering, offering for sale,
distribution, sale, delivery on any terms
whatsoever, brokerage, dispatch, dispatch
in transit, transport, importation or expor-
tation of any narcotic drug or any psycho-
tropic ' substance contrary to the Single
Convention on Narcotic Drugs, 1961, as
amended by the 1972 Protocol Amending
the Single Convention on Narcotic Drugs,

1961, or to the Convention on Psycho-
tropic Substances;

“(1) bis The cultivation of opium poppy, coca
bush or cannabis plant for the purpose of
the production of narcotic drugs contrary
to the Single Convention on Narcotic

3 Drugs, 1961, as amended by the 1972

- Protocol Amending the Single Conven-
tion on Narcotic Drugs, 1961;

“(if) The possession or purchase of any nar-
cotic drug or psychotropic substance for
‘the purpose of any of the activities enu-

: merated in (i) above;

“(iii) The manufacture, transport or distribution
of equipment or materials such as sub-
stances listed in List A and List B know-
ing that they are to be used in or for the
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illicit cultivation, production, processing
or manufacture of narcotic drugs or psy-
chotropic substances;

“({iv) The organization, management or finan-
‘ cing of any of the offences enumerated in
(i), (1) bis, (ii) or (iii) above;
“(b) (i) The conversion or transfer of property

knowing that such property is derived
from any offence or offences set forth in
subparagraph (a) above, or from an act of
participation in such offence or offences,
for the purpose of concealing or disguis-
ing the illicit origin of the property or for
the purpose of assisting any person who
is involved in the commission of such an
offence or offences, set forth in subpara-
graph (a) above, to escape the legal con-
sequences of his actions;

“(ii) The concealment or disguise of the true
nature, source, location, disposition,
movement, rights with respect to, or own-
ership of property, knowing that such
property is derived from an offence or
offences set forth in subparagraph (a)
above or from an act of participation in
such an offence or offences.

“(c) Subject to its constitutional principles and
basic concepts of its legal system,

“(1) The acquisition, possession or use of
property, knowing, at the time of receipt,
that such property was derived from an
offence or offences set forth in subpara-
graph (a) above or from an act of partici-
pation in such offence or offences;

“(ii)) The possession of equipment or materials
such as the substances listed in List A
and List B, knowing that they are being
or to be used in or for the illicit cultiva-
tion, production (processing) or manufac-
ture of a marcotic drug or psychotropic
substance;

“(ii) bis Publicly inciting or inducing others, by
any means, to commit any of the offences
established pursuant to this article or to
use a narcotic drug or psychotropic sub-
stance illicitly;

Participation in, association or conspiracy
to commit, attempts to commit and aid-
ing, abetting, facilitating and counselling
the commission of any of the offence or
offences established pursuant to this ar-
ticle.

“(iii)

[

“l bis. Knowledge, intent, or purpose required as
an element of an offence set forth in paragraph 1 may
be inferred from objective factual circumstances.

“l1 ter. Subject to its constitutional principles and
the basic concepts of its legal system, each Party shall
adopt such measures as may be necessary to establish
as a criminal offence under its domestic law, when

committed intentionally, the possession, purchase or
cultivation of a narcotic drug or a psychotropic sub-
stance for personal consumption contrary to the Single
Convention on Narcotic Drugs, 1961, as amended by
the 1972 Protocol Amending the Single Convention on
Narcotic Drugs, 1961, or to the Convention on Psycho-
tropic Substances.

“

“2. (d) The Parties may provide, either as an
alternative to conviction or punishment, or in addition
to conviction or punishment of an offence established
in accordance with paragraph 1 ter, measures for the
treatment, education, aftercare, rehabilitation and social
reintegration of the offender.

“ ”
o o .

Proposed new subparagraph 3(f) bis

Argentina, Brazil, Canada, Colombia, Cuba, Egypt,
Ghana, Mexico, Peru and Venezuela
(E/CONF.82/C.1/L.8)

Insert the following as a new subparagraph 3(f) bis:

“The fact that the offence is committed in schools or
social service or penitentiary centres or in their vici-
nity.”

Proposed new subparagraph 3(f) ter

Argentina, Colombia and Mexico (E/CONF.82/C.1/L.10)

Insert the following as a new subparagraph 3(f) ter:

“The fact that the offence has been committed in
places or areas where groups of schoolchildren carry on
out-of-school cultural or recreational activities.”

Proposed new paragraph 3 bis

Mexico (Report of the Review Group E/CONF.82/3,
p. 109)

Insert the following as a new paragraph 3 bis:

“Each Party undertakes to propose the necessary
measures to its competent legislative bodies for them to
modify its national laws and regulations, whenever
such laws and regulations allow for procedural or extra-
procedural arrangements between its competent admi-
nistrative authorities and persons involved in the of-
fences referred to in paragraph 1 of this article, with the
purpose of eliminating from those laws and regulations
any possibility of such arrangements, whenever they
have the effect of substracting those persons from the
most strict administration of justice, whether through
the dismissal of the criminal action against them, the

_ diminishing of charges, their modification, the trans-

action regarding the reduction or modification of the
sanction, the concession of any type of immunity or
any other form of procedural or extra-procedural bar-
gaining and for any reason.”
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Argentina, Australia, Botswana, Canada, Colombia,
France, Germany, Federal Republic of, India, Mexico,
Philippines, United Kingdom of Great Britain and
Northern Ireland and United States of America
(E/CONF.82/C.1/L.14)

Redraft of proposed new paragraph 3 bis submitted by
Mexico:

“The Parties shall endeavour to ensure that any dis-
cretionary legal powers relating to the prosecution of
persons for offences set forth in this article are exer-
cised to maximize the effectiveness of law enforcement
measures in respect of those offences and with due
regard to the need to deter those involved.”

Paragraph 5
Canada and Mexico (E/CONF.82/C.1/L.7/Rev.1)

Replace paragraph 5 with the following text:

“Each Party shall establish strict provisions govern-
ing the statute of limitations applicable to offences set
forth in paragraph 1. Such provisions shall be made
stricter if the offender flees the territory of a Party, thus
inhibiting prosecution.”

Proposed addition to paragraph 7
Jamaica (E/CONF.82/C.1/L.9)

Replace the last two sentences of paragraph 7 by the
following text or add it as a separate paragraph:

“In considering requests received pursuant to arti-
cles 3, 4 or 5, the requested State may refuse to comply
with such requests where there are substantial grounds
leading its competent judicial or executive authorities
to believe that compliance would facilitate the prosecu-
tion of, punishment of, or forfeiture of assets belonging
to any person on account of his race, religion, natio-
nality, or political opinions or would cause prejudice
for any of those reasons to any person affected by the
request.”

Paragraph 8
Mexico (E/CONF.82/3, annex IV, p. 109)

Amend paragraph 8 to read as follows:

“Nothing contained in this article shall affect the
principle that the description of the offences to which
it refers is reserved to the domestic law of a Party and
that such offences shall be investigated, prosecuted,
tried and punished in conformity with that law.”

Working Group, Committee I (E/CONF.82/C.1/L.25)

Amend paragraph 8 to read as follows:

“Nothing contained in this article shall affect the
principle ‘that the description of the offences to which

it refers and of legal defences thereto is reserved to the
domestic law of a Party and that such offences shall be
prosecuted and punished in conformity with that law.”

Definition of “illicit traffic”
Working Group, Committee I (E/CONF.82/C.1/L.25)

““Illicit traffic’ means those offences set forth in
article 2, paragraphs 1 and 1 ter.”

IMI. PROCEEDINGS OF COMMITTEE I
A. Meetings

4, Committee I discussed article 2, and the amendments
thereto, at its 1st to 25th meetings, from 28 November to
12 December 1988. '

B. Consideration and decisions
Paragraph 1

5. After an exchange of views on paragraph 1 of arti-
cle 2, the Committee decided at its 4th meeting to set up
a working group to reach agreement on the provisions of
paragraphs 1 and 2 of article 2 taking into consideration
the various proposals to reformulate or amend paragraph
1 as contained in the basic proposal.

6. At its 23rd meeting, the Committee considered a
reformulated text of article 2, paragraph 1 and subpara-
graph 2(d), as well as a definition of illicit traffic which
the Working Group had submitted for its consideration (E/
CONF.82/C.1/L.25). It heard a statement from the Vice-
Chairman of Committee I who acted as moderator of the
Working Group explaining the considerations motivating
the new text and its interpretations.

Subparagraph 1(a)

7. The Committee agreed on the text of subparagraph
1(a) as contained in the text proposed by the Working
Group.

8. The representative of Bolivia eXpressed his reserva-
tion with regard to the provision of the subparagraph.

9. The Committee decided to change the words “List A
and List B” to “Schedule I and Schedule II”, in conformity
with the terminology used in article 8 as agreed by Com-
mittee II. -

10. The Drafting Committee was requested to ensure
consistency between articles 2 and 8 regarding the inclu-
sion of the term “processing” in subparagraph (a)(iii).

Subparagraph 1(b)

11. The Committee agreed on the text of subparagraph
1(b) as contained in the text proposed by the Working
Group. With regard to the phrase “to escape the legal
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consequences of his actions” in subparagraph (b)(i), the
attention of the Drafting Committee was drawn to the
propriety and placement of this clause.

Subparagraph 1(c)

12. The Committee agreed on subparagraph 1(c) as con-
tained in the text proposed by the Working Group with the
understanding that the expression “basic concepts of its
legal system” was to be understood in a broad sense as
referting to the basic principles governing the law of each
Party,

13. The Committee requested the Drafting Committee to
find suitable and corresponding words in the various lan-
guages that would convey the meaning of the words “prin-
ciples” and “concepts” in the introductory clause.

14. As regards the term “processing” in subparagraph
(c)(ii), the Drafting Committee was requested to ensure
consistency between articles 2 and 8 regarding the inclu-
sion of that term.

15. The Committee decided to change the terms “List A
and List B” to “Schedule I and Schedule II”, in conformity
with the terminology used in article 8 as agreed by Com-
mittee I

New paragraph 1 bis

16. The Committee agreed on the text of paragraph 1 bis
as contained in the text proposed by the Working Group
with the replacement of the words “paragraph 1” with the
words “this article”.

New paragraph 1 ter

17. The Committee agreed on the text of the additional
paragraph 1 ter as proposed by the Working Group.

18. The Committee agreed on the proposal to place the
text of paragraph 1 ter before the text of paragraph 1 bis.

19. The representative of Bolivia expressed his reserva-
tion with regard to the provision of paragraph 1 ter.

Paragraph 2

Subparagraph 2(a)

20. The Committee agreed on the text of subparagraph
2(a) as contained in the basic proposal with the replace-
ment of the word “forfeiture” by the word “confiscation”
in keeping with the terminology used in article 3.

Subparagraph 2(b)

21. The Committee agreed on the text of subparagraph
2(b) as contained in the basic proposal with the insertion
of the words “for an offence set forth in paragraph 1 of
this article” after the word “punishment” to bring the pro-
vision in line with the wording of subparagraph 2(a).

Subparagraph 2(c)

22, The Committee agreed to retain subparagraph 2(c)
as contained in the basic proposal.

Subparagraph 2(d)

23. The Committee accepted the text of an additional
subparagraph 2(d) as submitted by the Working Group (E/
CONF.82/C.1/L.25). The words “1 ter” were replaced by
the words “l1 bis” in accordance with the decision to
change the order of these two paragraphs (see para-
graph 18 above).

Paragraph 3

24. Following various oral suggestions, the Committee
agreed to amend paragraph 3 as follows:

Introductory sentence of paragraph 3

25. The Committee agreed to amend the introductory
sentence of paragraph 3 by inserting the words “and other
competent authorities having jurisdiction” between the
words “courts” and “can” in the first line and to delete the
word “may” in the second line.

26. The new formulation was understood to provide a
balance between the desire to strengthen the paragraph
and the need to preserve the independence of the judiciary.

Subparagraphs 3(a)-(g) and proposed
new subparagraphs 3(f) bis and 3(f) ter

27. Subparagraphs 3(a)-(g} of the basic proposal were
agreed upon with the following amendments and under-
standings.

28. With regard to subparagraph 3(d), the Committee
agreed that the provision should read as follows: “use of
violence or arms by the offender”. In connection with 3(f),
the Committee agreed on the language of the basic propos-
al on the understanding that the word “use” encompassed
the concept of “exploitation” and that the Spanish text
should specifically refer to “menores de edad”. Subpara-
graph 3(g) was agreed upon following the insertion of the
words “particularly for similar offences” between the
words “conviction” and “whether”.

29. The Committee accepted the proposed new subpara-
graph 3(f) bis (E/CONF.82/C.1/L.8) as amended in the
course of the discussion to read as follows: “the fact that
the offence is committed in a penal institution or in an
educational institution or social service facility or in their
immediate vicinity”. The representative of the Federal
Republic of Germany expressed reservation regarding this
subparagraph.

30. The Committee decided against the inclusion of
the proposed new subparagraph 3(f) fer (E/CONF.82/C.1/
L.10), but in the light of the discussion, agreed instead to
insert at the end of the new subparagraph 3(f) bis (see
paragraph above) the following provision: “or in other
places to which schoolchildren and students resort for
educational, sports and social activities”.
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Proposed new paragraph 3 bis

31. The representative of Mexico introduced the text of
paragraph 3 bis as proposed by his delegation (E/
CONF.82/3, annex IV, pp. 108-109).

32. Following discussion of the proposed additional
paragraph and informal consultations, the Committee con-
sidered a reformulated text sponsored by several delega-
tions (E/CONF.82/C.1/L.14). The Committee agreed on
an amended reformulation of the new paragraph 3 bis to
read as follows:

“The Parties shall endeavour to ensure that any na-
tional discretionary legal powers relating to the prose-
cution of persons for offences set forth in this article
are exercised to maximize the effectiveness of law en-
forcement measures in respect of those offences and
with due regard to the need to deter the commission of
such offences.”

Paragraph 4

33. The Committee agreed on the provision of para-
graph 4 of the basic proposal with the insertion of the
words “ensure that their courts or other competent authori-
ties” between the words “shall” and “bear” and the inclu-
sion of the words “and of the circumstances enumerated
in paragraph 3” after the words “enumerated in para-

graph 1”.

Paragraph 5

34. TFollowing general discussion, the Committee agreed
on the proposed reformulation of paragraph 5, proposed

by Canada and Mexico (E/CONF.82/C.1/L.7/Rev.1)
amended to read as follows:

“Each Party shall establish, where appropriate, rigo-

rous provisions goveming the statute of limitations
applicable to offences set forth in paragraph 1. Such
provisions shall be made more rigorous to take into
account that the offender evades the administration of
justice of a Party.”

35. The Committee, while agreeing on the text of para-
graph 5, was not fully satisfied with the use of the word
“rigorous” and accordingly requested the Drafting Com-
mittee to find a more appropriate word or more suitable
formulation to convey the idea that within the statute of
limitations an extensive time limit should be made appli-
cable to offences set forth in paragraph 1.

Paragraph 6

36. The Committee agreed on paragraph 6 as contained
in the basic proposal.

Paragraph 7

37. Following discussion and various oral suggestions
the Committee agreed to amend the text of paragraph 7
contained in the basic proposal to read as follows:

“For the purpose of cooperation between Parties
under this Convention, including, in particular, coopera-
tion under articles 3, 4, 5 and 6, offences established in

accordance with this article shall not be considered as
fiscal offences or as political offences or regarded as
politically motivated, without prejudice to the constitu-
tional limitations and the fundamental domestic law of
the Parties.”

38. The representative of Norway, on behalf of his dele-
gation and those of Denmark, Finland and Sweden, ex-
pressed reservation on this provision.

Paragraph 8

39. The Committee considered the provision of para-
graph 8 of the basic proposal with the amendment of
Mexico (E/CONF.82/3, annex IV, p. 109) as further
amended by the Working Group (E/CONF.82/C.1/L.25).
The Committee agreed on the text of paragraph 8 thus
amended.

Definitions pertaining to article 2
Hllicit traffic

40. The Commitiee agreed on the definition of illicit
traffic as contained in the text submitted by the Working
Group (E/CONF.82/C.1/L.25) reading as follows:

““Ilicit traffic’ means those offences set forth in
article 2, paragraphs 1 and 1 fer.”

41. In keeping with its decision regarding the placing of
paragraph 1 ter before paragraph 1 bis (see paragraph 18
above), the Committee agreed to amend the above text

accordingly.

42. The representatives of Bolivia, Peru and Venezuela
expressed their reservations with regard to the above defi-
nition.

Other definitions for inclusion in article 1

43. The Committee agreed on the definition of “Board”,
“Commission”, “Council” and “Secretary-General” as
contained in the basic proposal. It decided that the terms
“concealment” and “laundering” did not warrant a specific
definition as the term “concealment” was sufficiently
explicit in the substantive provisions and the term “laun-
dering” was no longer used in the body of the Convention.

Introductory sentence of article 1

44. The Committee agreed on the following introduc-
tory sentence of article 1 on definitions which would
qualify the terms used therein: -

“Except where otherwise expressly indicated or
where the context otherwise requires, the following
definitions shall apply throughout the Convention:”.

IV. TEXT TRANSMITTED TO THE
DRAFTING COMMITTEE

45.  The Committee agreed on the following text which
is being transmitted to the Drafting Committee for its
consideration:
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“l. Each Party shall adopt such measures as may
be necessary to establish as criminal offences under its
domestic law, when committed intentionally:

“(a) (i) The production, manufacture, extraction,
preparation, offering, offering for sale,
distribution, sale, delivery on any terms
whatsoever, brokerage, dispatch, dispatch
in transit, transport, importation or expor-
tation of any narcotic drug or any psycho-
tropic substance contrary to the Single
Convention on Narcotic Drugs, 1961, as
amended by the 1972 Protocol Amending
the Single Convention on Narcotic Drugs,
1961, or to the Convention on Psycho-
tropic Substances;

“(i) bis The cultivation of opium poppy, coca
 bush or cannabis plant for the purpose of
the production of narcotic drugs contrary
to the Single Convention on Narcotic
Drugs, 1961, as amended by the 1972
Protocol Amending the Single Conven-

tion on Narcotic Drugs, 1961;

“(ii) The possession or purchase of any narcotic
drug or psychotropic substance for the
purpose of any of the activities enume-
rated in (i) above;

“(iii) The manufacture, transport or distribution
of equipment or materials such as sub-
stances listed in Schedule I and Schedule
II knowing that they are to be used in or
for the illicit cultivation, production,
processing or manufacture of narcotic
drugs or psychotropic substances;

“@iv) The organization, management or finan-
cing of any of the offences enumerated in
(1), (@) bis, (ii) or (iii) above;

“(b) (i) The conversion or transfer of property
knowing that such property is derived
from any offence or offences set forth in
subparagraph (a) above, or from an act of
participation in such offence or offences,
for the purpose of concealing or disguis-
ing the illicit origin of the property or for
the purpose of assisting any person who
is involved in the commission of such an
offence or offences, set forth in subpara-
graph (a) above, to escape the legal con-
sequences of his actions;

“(ii)) The concealment or disguise of the true
nature, source, location, disposition,
movement, rights with respect to, or own-
ership of property, knowing that such
property is derived from an offence or
offences set forth in subparagraph (a)
above or from an act of participation in
such an offence or offences.

“(c) Subject to its constitutional principles and
basic concepts of its legal system,
“@d) The acquisition, possession or use of

property, knowing, at the time of receipt,
that such property was derived from an

offence or offences set forth in subpara-
graph (a) above or from an act of partici-
pation in such offence or offences;

“(ii) The possession of equipment or materials
such as the substances listed in Schedule I
and Schedule II, knowing that they are
being or to be used in or for the illicit
cultivation, production, (processing) or
manufacture of a narcotic drug or psy-
chotropic substance;

“(ii) bis Publicly inciting or inducing others, by
any means, to commit any of the offences
established pursuant to this article or to
use a narcotic drug or psychotropic sub-
stance illicitly;

“(iii)  Participation in, association or conspiracy
to commit, attempts to commit and aid-
ing, abetting, facilitating and counselling
the commission of any of the offence or
offences established pursuant to this ar-

- ticle.

“1 bis. Subject to its constitutional principles and
the basic concepts of its legal system, each Party shall
adopt such measures as may be necessary to establish
as a criminal offence under its domestic law, when
committed intentionally, the possession, purchase or
cultivation of a narcotic drug or a psychotropic sub-
stance for personal consumption contrary to the Single
Convention on Narcotic Drugs, 1961, as amended by
the 1972 Protocol Amending the Single Convention on
Narcotic Drugs, 1961, or to the Convention on Psycho-
tropic Substances.

“1 ter. Knowledge, intent, or purpose required as
an element of an offence set forth in paragraph 1 may
be inferred from objective factual circumstances.

“2. (a) Each Party shall make the commission of
the offences set forth in paragraph 1 of this article
liable to sanctions which take into account the grave
nature of these offences, such as imprisonment or other
forms of deprivation of liberty, pecuniary sanctions and
confiscation.

“(b) Parties may provide, in addition to conviction
or punishment, for an offence set forth in paragraph 1
of this article, that the offender shall undergo measures
such as treatment, education, aftercare, rehabilitation or
social reintegration.

“(c) Notwithstanding the preceding subparagraphs,
in appropriate cases of a minor nature, Parties may
provide, as alternatives to conviction or punishment,
measures such as education, rehabilitation or social
reintegration, as well as, when the offender is a drug
abuser, treatment and aftercare.

“(d) The Parties may provide, either as an alter-
native to conviction or punishment, or in addition to
conviction or punishment of an offence established in
accordance with paragraph 1 bis, measures for the
treatment, education, aftercare, rehabilitation and social
reintegration of the offender.



Main Conference documents 107

“3. The Parties shall ensure that their courts and
other competent authorities having jurisdiction can take
into account factual circumstances which make the
commission of the offences set forth in paragraph 1
particularly serious, such as:

“(a) The involvement in the offence of an orga-
nized criminal group to which the offender belongs;

“(b) The involvement of the offender in other inter-
national organized criminal activities;

“(c) The involvement of the offender in other ille-
gal activities facilitated by commission of the offence;

“(d) The use of violence or arms by the offender;

“(e) The fact that the offender holds a public office
and that the offence is connected with the office in
question;

“(f) The victimization or use of minors;

“(f) bis The fact that the offence is committed in
a penal institution or in an educational institution or
social service facility or in their immediate vicinity or
in other places to which schoolchildren and students
resort for educational, sports and social activities;

“(g) Prior conviction, particularly for similar offen-
ces, whether foreign or domestic, to the extent permit-
ted under the domestic law of a Party.

“3 bis. The Parties shall endeavour to ensure that
any national discretionary legal powers relating to the
prosecution of persons for offences set forth in this
article are exercised to maximize the effectiveness of
law enforcement measures in respect of those offences
and with due regard to the need to deter the commis-
sion of such offences.

“4. The Parties shall ensure that their courts or
other competent authorities bear in mind the serious
nature of the offences enumerated in paragraph 1 and
of the circumstances enumerated in paragraph 3 of this
article when considering the eventuality of early re-
lease or parole of persons convicted of such offences.

“5. Each Party shall establish, where appropriate,
rigorous provisions governing the statute of limitations
applicable to offences set forth in paragraph 1. Such
provisions shall be made more rigorous to take into
account that the offender evades the administration of
justice of a Party.

“6. [Each Party shall take appropriate measures,
- consistent with its legal system, to ensure that a person
charged with or convicted of an offence specified in
paragraph 1 of this article, who is found within its
territory, is present at the necessary criminal pro-
ceedings.

“7. For the purpose of cooperation between Parties
under this Convention, including, in particular, coopera-
tion under articles 3, 4, 5 and 6, offences established in

. accordance with this article shall not be considered as
fiscal offences or as political offences or regarded as
politically motivated, without prejudice to the constitu-
tional limitations and the fundamental domestic law of
the Parties.

“8. Nothing contained in this article shall affect
the principle that the description of the offences to
which it refers and of legal defences thereto is reserved
to the domestic law of a Party and that such offences
shall be prosecuted and punished in conformity with
that law.”

A. Definition of “illicit traffic”

“Illicit traffic” means those offences set forth in arti-
cle 2, paragraphs 1 and 1 bis.

B. Other definitions for inclusion in article 1

“Board” means the International Narcotics Control
Board.

“Commission” means the Commission on Narcotic
Drugs of the Council.

“Council” means the Economic and Social Council of
the United Nations.

“Secretary-General” means the Secretary-General of
the United Nations. :

C. Introductory sentence of article 1

“Except where otherwise expressly indicated or
where the context otherwise requires, the following
definitions shall apply throughout the Convention:”

DOCUMENT E/CONF.82/C.1/L.18/ADD.4

[Original: English]
[15 December 1988]

Article 2 bis
I. BASIC PROPOSAL

1. The text of article 2 bis which was before the Confe-
rence in document E/CONF.82/3 read as follows:

“Article 2 bis

“JURISDICTION

“1. Each Party:

“(a) Shall take such measures as may be necessary
to [establish] [exercise] its jurisdiction over the offen-
ces it has established in accordance with article 2, para-
graph 1, when:

“(i) The offence is committed in its territory;
“(ii) The offence is committed on board a ship
. or aircraft which is registered under its
laws at the time the offence is com-
mitted;
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2.
Ge

“(b) May take such measures as may be necessary
to [establish] {exercise] its jurisdiction over the offen-
ces it has established in accordance with article 2, para-
graph 1, when:

“({A) The offence is committed by a national, .

or by a person who has his habitual resi-
dence in its territory, [if in both cases the
alleged offender is located in its terri-
tory};

“(ii)  The offence is committed on board a ship
which that Party has received prior per-
mission to seize pursuant to article 12,
provided that such jurisdiction shall be
exercised only on the basis of agreements
or arrangements referred to in paragraphs
5 and 7 of that article;

The offence is one of those listed in ar-
ticle 2, paragraph 1, subparagraph (b)(iii)
and is committed outside its territory {as
a preparatory act] with a view to the com-
mission, within its territory, of an offence
set forth in article 2, paragraph 1.]

(1)

“[2. Each Party:

“[(a) Shall also take such measures as may be
necessary to [establish] [exercise] its jurisdiction over
the offences it has established in accordance with arti-
cle 2, paragraph 1, when the alleged offender is present
in its territory and it does not extradite him to another
Party on the ground:

“@d) That the offence has been committed in
its territory or on board a ship or aircraft
which was registered under its laws at the
time the offence was committed, or

That the offence has been committed by
a national or by a person who has his
habitual residence in its territory [if in
both cases the alleged offender is located
in its territory];

That the alleged offender is facing the
death penalty in the requesting State;]
That the penalty imposed in the request-
ing State would be more severe than in
the requested State;}]

“I(b) May also take such measures as may be neces-
sary to [establish] [exercise] its jurisdiction over the
offences it has established in accordance with article 2,
paragraph 1, when the alleged offender is present in its
territory and it does not extradite him to another Party
on any other ground than those specified in subpara-
graph (a) above.]]

“(ii)

“[(ii)
“((iii)

“3. This Convention does not exclude the exercise
of any criminal jurisdiction established in accordance
with domestic law.”

IO. AMENDMENTS

Amendments were submitted to article 2 bis by the
rman Democratic Republic (E/CONF.82/C.1/L.22),

Denmark, Finland, Norway and Sweden (E/CONF.82/C.1/
L.23) and Israel (E/CONF.82/C.1/L.24).

3. These amendments were to the following effect:

Subparagraph 1(a)(ii)

German Democratic Republic (E/CONF.82/C.1/L.22)

Amend subparagraph 1(a)(ii) to read as follows:

“the offence is committed on board a ship flying its
flag or aircraft which is registered under its laws at the
time the offence is committed;”

Reformulated article 2 bis

Denmark, Finland, Norway and Sweden
(E/CONF.82/C.1/L.23)

Replace the text of article 2 bis with the following:

“1. Each Party shall take such measures as may be
necessary to establish its jurisdiction over the offences
it has established in accordance with article 2, para-
graph 1, when: ‘

“(a) (i) The offence is committed in its territory;

“Gi) The offence is committed on board a ship
or aircraft which is registered under its
laws at the time the offence is commit-
ted;

“(b) Subject to its constitutional limitations and the
basic principles of its legal system,

“@{) The offence is committed by a national or
by a person who has his habitual resi-
dence in its territory;

“@i) The offence is committed on board a ship
which that Party has received prior per-
mission to seize pursuant to article 12,
provided that such jurisdiction shall be
exercised only on the basis of agreements
or arrangements referred to in para-
graphs 5 and 7 of that article;

The offence is one of those listed in ar-
ticle 2, paragraph 1, subparagraph (b)(iii)
and is committed outside its territory with
a view to the commission, within its ter-
ritory, of an offence set forth in article 2,
paragraph 1;

The alleged offender is present in its ter-
ritory and it does not extradite him at the
request of another Party.

“(iii)

“(iv)

“2. This Convention does not exclude the exercise
of any criminal jurisdiction established in accordance
with domestic law.”

Israel (E/CONF.82/C.1/L.24)

Replace the text of article 2 bis with the following:
“1. Each Party:

“(a) Shall take such measures as may be necessary
to establish and exercise its jurisdiction over the
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offences it has established in accordance with article 2,
paragraph 1, when:
“(i) The offence is committed in its territory;

“(ii) The offence is committed on board a ship
or aircraft which is registered under its
laws at the time the offence is com-
mitted;

“(iii) The offence is committed by a national or
by a person who has his habitual resi-
dence in its territory;

“(iv) The alleged offender is present in its ter-
ritory and it does not extradite him to any
of the States which have established
jurisdiction in accordance with para-
graphs (i), (ii) or (iii);

“(b) May take such measures as may be necessary
to establish and exercise its jurisdiction over the of-
fences it has established in accordance with article 2,
paragraph 1, when:

“(i) The offence is committed on board a ship
which that Party has received prior per-
mission to seize pursuant to article 12,
provided that such jurisdiction shall be
exercised only on the basis of agreements
or arrangements referred to in paragraphs
5 and 7 of that article;

“(ii) The offence is one of those listed in ar-
ticle 2, paragraph 1, subparagraph (b)(iii)
and is committed outside its territory (as
a preparatory act) with a view to the
commission, within its territory, of an
offence set forth in article 2.

“2. This Convention does not exclude the exercise
of any criminal jurisdiction established in accordance
with domestic law.”

M. PROCEEDINGS OF COMMITTEE I

A. Meetings

4. Committee I discussed article 2 bis, and the amend-
ments thereto, at its 18th, 19th, 21st, 22nd and 33rd meet-
ings from 7 to 15 December 1988.

B. Cénsideration and decisions
Paragraph 1

Introductory sentence of subparagraph 1(a)

5. The Committee agreed to retain the introductory sen-
tence as contained in the basic proposal with the deletion
of the word “exercise”.

6. The representative of the Philippines expressed his
reservation with regard to the deletion of the word “exer-
cise”.

Subparagraph 1(a)(i)

7. The Committee agreed to retain subparagraph 1(a)(i)
as contained in the basic proposal.

Subparagraph 1(a)(ii)

8. With regard to subparagraph 1(a)(ii), the Committee
accepted the amendment proposed by the German Demo-
cratic Republic (E/CONF.82/C.1/L.22) to insert the words
“flying its flag” after the word “ship” and agreed on the
text of the basic proposal thus modified.

9. The Drafting Committee was requested to consider
the advisability of replacing the word “ship” by the word
“vessel”.

Introductory sentence of subparagraph 1(b)

10. The Committee decided to maintain the optional
character of the provision and therefore agreed to retain
the formulation contained in the basic proposal. It more-
over agreed to delete the word “exercise”.

Subparagraph 1(b)(i)

11. The Committee agreed on the text of the subpara-
graph 1(b)(i) as contained in the basic proposal, with the
deletion of the words in square brackets and on the under-
standing that it did not derogate from the provision of
subparagraph 1(a)(i) with regard to the obligation of Par-
ties to establish their jurisdiction over offences committed
in their territories.

12. The representative of the Philippines expressed res-
ervation on the provision.

Subparagraph 1(b)(ii)

13. In view of its substantial connection with the provi-
sions of article 12 dealing with illicit traffic by sea, the
Committee heard a statement from the Rapporteur of
Committee II regarding the final text of article 12 as
agreed upon by that Committee.

14. In the light of the new formulation of article 12, the
representative of Australia orally proposed a redraft of
paragraph 1(b) bis which, as amended by the representa-
tive of the United States of America, was agreed on by the
Committee.

15. It was the understanding of the Committee that the
expression “has been authorized” used in the subpara-
graph, implied that authorization would have been given
prior to appropriate action pursuant to article 12.

Subparagraph 1(b)(iii)

16. The Committee agreed on the text of subparagraph
1(b)(iii) as contained in the basic proposal with the dele-
tion of the words “as a preparatory act” and the replace-
ment of the words “set forth in” by the words “established
in accordance with”.

Paragraph 2

17. The Committee focused its consideration of para-
graph 2 on the text contained in the basic proposal and on
the reformulation of the paragraph proposed by Denmark,
Finland, Norway and Sweden (E/CONF.82/C.1/L..23).
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18. Following general discussion of the proposals, the
Committee considered a compromise formulation aimed
at conciliating the views of those representatives who
argued for the deletion of the paragraph, of those who
favoured an amended formulation of the text contained in
document E/CONF.82/C.1/L.23, and of those who sup-
ported the retention of the structure and substance of the
provision contained in the basic proposal amended so as
to specify only two grounds for refusal of extradition.

19. The Committee thereupon agreed on the following
amendments to the text of paragraph 2 contained in the
basic proposal:

(a) In the introductory sentence of subparagraph 2(a)
delete the word “exercise”;

(b) In subparagraph 2(a)(i) insert the words “flying its
flag” after the word “ship™;

(c) Limit subparagraph 2(a)(ii) to stating “that the
offence has been committed by a national”;

(d) Delete both versions of subparagraph 2(a)(iii);

{e) Delete the word “exercise” and the words “on any
other ground than those specified in subparagraph (a)
above” in subparagraph 2(b).

20. The Committee agreed on the text of paragraph 2
thus amended. Reservations were expressed by the repre-
sentatives of the Philippines concerning subparagraph
2(a)(ii) and by the representative of Malaysia concerning
subparagraph 2(b).

Paragraph 3

21. The Committee agreed on the text of paragraph 3 as
contained in the basic proposal.

IV. TEXT SUBMITTED TO THE
~ DRAFTING COMMITTEE

22. The Committee agreed on the following text which
is being transmitted to the Drafting Committee for its
consideration:

“l.. Each Party:

“(a) Shall take such measures as may be necessary
to establish its jurisdiction over the offences it has es-
tablished in accordance with article 2, paragraph 1,
when:

“G0)
“(ii)

The offence is committed in its territory;

The offence is committed on board a ship
flying its flag or aircraft which is regis-
tered under its laws at the tume the of-
fence is committed;

“(b) May take such measures as may be necessary
to establish its jurisdiction over the offences it has es-
tablished in accordance with article 2, paragraph 1,
when:

“(i) The offence is committed by a national,
or by a person who has his habitual resi-
dence in its territory;

in

The offence is committed on board a
vessel concerning which that Party has
been authorized to take appropriate ac-
tion pursuant to article 12, provided that
such jurisdiction shall be exercised only "
on the basis of agreements or arrange-
ments referred to in paragraphs 4 and 9 of
that article;

The offence is one of those listed in ar-
ticle 2, paragraph 1, subparagraph (b)(iii)
and is committed outside its territory with
a view to the commission, within its terri-
tory, of an offence established in accord-
ance with article 2, paragraph 1.

“(ii)

“(iii)

“2. Each Party:

“(a) Shall also take such measures as may be
necessary to establish its jurisdiction over the offences
it has established in accordance with article 2, para-
graph 1, when the alleged offender is present in its
territory and it does not extradite him to another Party
on the ground:

“(i) That the offence has been committed in
its territory or on board a ship flying its
flag or aircraft which was registered un-
der its laws at the time the offence was
committed; or
That the offence has been committed by
a national;

“(ii)

“(b) May also take such measures as may be neces-
sary to establish its jurisdiction over the offences it has
established in accordance with article 2, paragraph 1,
when the alleged offender is present in its territory and
it does not extradite him to another Party.

“3, This Convention does not exclude the exercise
of any criminal jurisdiction established in accordance
with domestic law.”

DOCUMENT E/CONF.82/C.1/L.I8§/ADD.2

[Original: English]
[6 December 1988]

Article 3
I. BASIC PROPOSAL"

The text of article 3 which was before the Conference
document E/CONF.82/3 read as follows:

“Article 3

“1. Proceeds, narcotic drugs and psychotropic sub-
stances, materials and equipment, and other instrumen-
talities derived from or used in offences established in
accordance with article 2, paragraph 1, shall be liable
to confiscation. To that end, each Party shall adopt
such measures as may be necessary to enable confisca-
tion of:

“(a) Proceeds derived from offences established in’
accordance with article 2, paragraph 1, or property the
value of which corresponds to that of such proceeds;
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“(b) Narcotic drugs and psychotropic substances
used in or intended for use in the commission of of-
fences established in accordance with article 2, para-
graph 1;

“(c) Materials and equipment used in or intended
for use in the illicit production, processing or manufac-
ture of such drugs or substances;

“(d) Other instrumentalities used in or intended for
use in the commission of offences established in ac-
cordance with article 2, paragraph 1.

“2.  Each Party shall also adopt such measures as
may be necessary to enable it to identify, trace, freeze
or seize proceeds, property, instrumentalities or any
other things referred to in paragraph 1, for the purpose
of the eventual confiscation.

“3. In order to carry out the measures referred to
in this article, each Party shall empower its courts or
other competent authorities to order that bank, financial
or commercial records be made available or be seized.
A Party shall not decline to act under the provisions of
this paragraph on the ground of bank secrecy.

“4. (a) Following a request made pursuant to
this article by another Party having jurisdiction over an
offence established in accordance with article 2, para-
graph 1, the Party in whose territory proceeds, property,
instrumentalities or any other things referred to in para-
graph 1 of this article are situated shall:

“(i) Seek an order of confiscation from its
competent authorities and, if such an or-
der is granted, give effect to it; or

“(ii))  Submit to its competent authorities, with

"~ aview to giving effect to it to the extent
requested, an order of confiscation issued
by the requesting Party in accordance
with paragraph 1, as it relates to proceeds,
property, instrumentalities or any other
things referred to in paragraph 1, situated
in the territory of the requested Party.

“(b) Following a request made pursuant to this ar-
ticle by another Party having jurisdiction over an
offence established in accordance with article 2,
paragraph 1, the requested Party shall take measures to
identify, trace, freeze or seize proceeds, property, in-
strumentalities or any other things referred to in para-
graph 1 for the purpose of an eventual confiscation to
be ordered either in the requesting Party or, pursuant to
a request under subparagraph (a) of this paragraph, in
the requested Party.

“[(c) Any decision or action taken by the requested
Party pursuant to subparagraphs (a) and (b) of this
paragraph shall be in accordance with and subject to
the conditions of its domestic law and any bilateral or
multilateral treaty, agreement or arrangement to which
it is bound in relation to the requesting Party.]

“(d) The provisions of article 5, paragraphs [“rele-
vant provisions”] are applicable mutatis mutandis. In
addition to the information listed in paragraph [8] of
article 5, requests made pursuant to the present article
shall contain the following:

“@{A) 1In the case of a request pertaining to
subparagraph (a)(i), a description of the
property to be confiscated and a state-
ment of the facts relied upon by the re-
questing Party sufficient to enable the
requested Party to seek the order under its
domestic law;

“(ii) In the case of a request pertaining to
subparagraph (a)(ii), a legally admissible
copy of an order of confiscation issued by
a court of the requesting Party upon which
the request is based, a statement of the
facts and information as to the extent to
which the execution of the order is re-
quested;

“(iii))  In the case of a request pertaining to sub-
paragraph (b), a statement of the facts
relied upon by the requesting Party and a
description of the actions requested.

“(e) Each Party shall, through a notification to the
Secretary-General of the United Nations, indicate
which procedure, provided for in subparagraph (a), it
will apply when acting at the request of other Parties
pursuant to this article.

“(f) [A Party may elect to make the taking of the
measures referred to in subparagraphs (a) and (b) of
this paragraph conditional on the existence of a rele-
vant treaty.] [In such a case, a Party may consider this
Convention as the necessary treaty basis.] The Parties
shall seek to conclude bilateral and multilateral treaties,
agreements or arrangements to carry out or to enhance
the effectiveness of international cooperation pursuant
to this article.

“S. (a) Proceeds or property that have been con-
fiscated by a Party pursuant to paragraph 1 or para-
graph 4 of this article shall be disposed of by that Party
according to its law and administrative procedures.

“(b) When acting on the request of another Party in
accordance with this article, the Parties may give spe-
cial consideration to concluding agreements on:

“(i) Contributing the value of such proceeds
- and property, or funds derived from the
sale of such proceeds or property, or a sub-
stantial part thereof, to intergovernmental
bodies specializing in the fight against the
illicit traffic in and abuse of narcotic

drugs and psychotropic substances;

“(ii) Sharing, on a regular or case-by-case
basis, such proceeds or property, or funds
derived from the sale of such proceeds or
property, with other Parties, in a manner
provided by its law, administrative pro-
cedure or bilateral or multilateral agree-
ments entered into for this purpose.

“6. (a) If proceeds have been intermingled with
property acquired from legitimate sources, such proper-
ty shall, without prejudice to any seizure or freezing
powers, be liable to confiscation up to the value corre-
sponding to the assessed value of the intermingled pro-
ceeds.
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“(b) If proceeds have been transformed or convert-
ed into other property such other property shall be
liable to measures referred to in this article in lieu of
the proceeds.

“(c) Income or other benefits [clearly identified as
being] derived from:
“(i) Proceeds;
“(ii)) Property into which proceeds have been
transformed or converted; or
“(iil) Property with which proceeds have been
intermingled;

[shall] may also be liable to such measures.

“7. Each Party may consider ensuring that the
onus of proof be reversed regarding the legitimacy of
proceeds or other property liable to confiscation, to the
extent that such action is consistent with the principles
of its domestic law and with the nature of the judicial
proceedings.

“8. The provisions of this article shall not be con-
strued as prejudicing the rights of bona fide third par-
ties.

“9. Nothing contained in this article shall affect
the principle that the measures to which it refers shall
be defined and implemented in conformity with and
under the conditions established by the domestic law of

a Party.”

II. AMENDMENTS

2. Amendments were submitted to article 3 by Mexico
(E/CONF.82/3, annex IV, p. 110), German Democratic
Republic (E/CONF.82/C.1/L.2), Netherlands (E/CONF.82/
C.1/L.11), India (E/CONF.82/C.1/L.12), France (E/CONF.
82/C.1/L..15), United States of America (E/CONF.82/C.1/
L.16), Germany, Federal Republic of, Mexico, Nether-
lands, Spain and Venezuela (E/CONF.82/C.1/1..17) and
Yemen (E/CONF.82/C.1/L.20).

3. These amendments were to the following effect:
Paragraph 1
German Democratic Republic (E/CONF.82/C.1/L.2)
Amend paragraph 1 and insert title to read as follows:
“CONFISCATION

“l. Each Party shall adopt such measures as may
be necessary to enable confiscation of:

“(a) Proceeds derived from offences established in
accordance with article 2, paragraph 1, or property the
value of which corresponds to that of such proceeds;

“(b) Narcotic drugs and psychotropic substances,
materials and equipment or other instrumentalities de-
rived from or used in or intended for use in offences
established in accordance with article 2, paragraph 1.”

India (E/CONF.82/C.1/L.12)

Amend the introductory sentence of paragraph 1 and

subparagraph 1(b) to read as follows:

“Property, proceeds, narcotic drugs and psychotropic
substances, substances in List A and List B, materials
and equipment, -and other instrumentalities derived
from or used in offences established in accordance with
article 2, paragraph 1, shall be liable to confiscation or
Jorfeiture. To that end, each Party shall adopt such
measures as may be necessary to enable confiscation or
Jorfeiture of:

“T...1

“(b) Narcotic drugs and psychotropic substances
and the substances in List A and List B used in or
intended for use in the commission of offences estab-
lished in accordance with article 2, paragraph 1;”

Mexico (E/CONF.82/3, annex 1V, p. 110)

Amend subparagraph 1(a) to read as follows:

“Proceeds derived from offences established in ac-
cordance with article 2, paragraph 1, or related pro-
perty the value of which corresponds to that of such
proceeds;”

Paragraphs 2, 3 and subparagraphs 4(a) to 4(b)

Mexico (E/CONF.82/3, annex 1V, p. 110)

Amend paragraphs 2, 3 and subparagraph 4(a) to 4(b)

to read as follows:

“2.  Each Party undertakes to approach its compe-
tent legislative bodies to initiate such measures as may
be necessary to enable its competent national authori-
ties, if they have not already done so, to identify, trace,
freeze or place under preventive embargo or seize or
secure proceeds, property, instrumentalities or any other
things referred to in paragraph 1, for the purpose of the
eventual confiscation.

“3. In order to carry out the measures referred to
in this article, each Party undertakes to approach its
competent legislative bodies in order to initiate the
necessary measures t0 empower its courts or other
competent authorities, if they have not already done so,
to order, fo the extent explicitly permitted by its natio-
nal legislation and in strict conformity with the same,
that bank, financial or commercial records be made
available or be seized or secured. A Party shall only
invoke bank secrecy to decline to act under the provi-
sions of this paragraph when this is essential in order
to adhere strictly to the said national legislation.

“4, (a) () Seek an order of seizure or securing from
its competent authorities and, if such an
order is granted, give effect to it; or

“(ii) Submit to its competent authorities, with
a view to giving effect to it, an order
of seizure or securing issued by the re-
questing Party in accordance with para-
graph 1, to the extent to which it relates
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to proceeds, property, instrumentalities or
any other things referred to in paragraph
1 situated in the territory of the requested
Party.

“(b) Following a request made by another Party
having jurisdiction over an offence established in ac-
cordance with article 2, paragraph 1, and in conformity
with the relevant paragraphs of article 5, the requested
Party shall take measures designed- to ensure that its
competent authorities identify, trace, freeze or place
under preventive embargo or seize or secure proceeds,
property, instrumentalities or any other things referred
to in paragraph 1, for the purpose of an eventual con-
fiscation to be ordered, subject to the provisions of
subparagraph (c) of this paragraph either in the re-
questing Party or, pursuant to a request under section
(a) in the requested Party.”

Subparagraph 4(c)

France (E/CONF.82/C.1/L.15)

Replace subparagraph 4(c) by the following text:

“The decisions or actions provided for in subpara-
graphs (a) and (b) of this paragraph shall be taken by
the requested Party, in accordance with its domestic
law and its procedural rules or any bilateral or multi-
lateral treaty, agreement or arrangement to which it is
bound in relation to the requesting Party.”

Subparagraph 4(e)

Germany, Federal Republic of, Mexico, Netheriands,
Spain and Venezuela (E/CONF.82/C.1/L.17)
Replace subparagraph 4(e) with the following:

“Each Party shall furnish to the Secretary-General
the text of its laws and regulations promulgated to give
effect to this paragraph and of any subsequent changes
to such laws and regulations.”

Subparagraph 6(c)
Yemen (E/CONF.82/C.1/1L.20)

Replace subparagraph 6(c) with the following:
“Income derived from:
“(a) Proceeds;

“(b) Property resulting from proceeds or proceeds
which have been converted into property;

“(c) Property with which proceeds have been inter-
mingled up to the value of the proceeds

“shall be liable to such measures.”
. Paragraph 8

Netherlands (E/CONF.82/C.1/L.11)

Add the following sentence to paragraph 8:

“EBach Party may, however, consider providing that,
if particular circumstances so warrant and to the extent

consistent with the principles of its domestic law, the
onus of proof be reversed regarding the question whether
parties were acting in good faith when transferring
ownership rights of, or vesting real or personal rights
in, property constituting proceeds.”

Yemen (E/CONF.82/C.1/L.20)

Replace paragraph 8 with the following:

“The provisions of this article shall not be construed
as prejudicing the rights of a bona fide third party to
recover the value which has been paid by it.”

III. PROCEEDINGS OF COMMITTEE I
A. Meetings

4, Committee I discussed article 3, and the amendments
thereto, at its S5th to 13th meetings from 30 November to
5 December 1988.

B. Consideration and decisions

Paragraph 1

5. The Committee considered the proposed amendments
to the basic proposal proposed by the representatives of
India (E/CONF.82/C.1/L.12) and Mexico (E/CONF.82/3,
annex IV, p. 110) and the replacement of paragraph 1 by
a more concise draft proposed by the German Democratic
Republic (E/CONF.82/C.1/L.2).

6. Following an exchange of views the representative of
Mexico withdrew his amendment to subparagraph 1(a).

7. With regard to the insertion of the words “substances
in List A and List B” after the words “psychotropic sub-
stances” in paragraph 1 and subparagraph 1(b) as proposed
in the amendment submitted by India, the Committee de-
cided that it would not be appropriate to include these
words in this provision pending the outcome of the delib-
erations on article 2, paragraph 1. Concerning the use of
the words “confiscation” and “forfeiture” the Committee
decided to make it explicit in article 1 on definitions that
the word “confiscation”, as used in this article, was meant
to encompass the concept of forfeiture. It was also agreed
to define the words “property” and “proceeds” in article 1.

8. Following consideration of the reformulation of para-
graph 1 as proposed by the German Democratic Republic
(E/CONF.82/C.1/L.2), and taking into account oral sug-
gestions, the Committee agreed on the new draft with the
deletion of the words “derived from or” after the word
“instrumentalities” and the insertion of the words “in any
manner” between the words “use” and “in” in subpara-

graph 1(b).
Paragraph 2

9. The representative of Mexico introduced the proposed
amendments to paragraph 2 contained in document E/
CONF.82/3, annex 1V, page 110. Following discussion the
representative of Mexico withdrew the proposed amend-
ment.
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10. The Committee agreed on the text of the basic pro-
posal with the insertion of the words “its competent
authorities™ after the word “enable” and the consequential
deletion of the word “it” in the second line.

11. The Committee requested the Drafting Committee to
find an appropriate term in the different language ver-
sions, particularly the Spanish version, to convey the con-
cept of “freezing”.

Paragraph 3

12. The representative of Mexico introduced the amend-
ment to paragraph 3 contained in document E/CONF.82/3,
annex IV, page 110. The amendment was withdrawn,
account being taken of the fact that paragraph 9 of the
article would cover the concern motivating the amend-
ment.

13. The Committee agreed on the text of >paragraph 3 of
the basic proposal.

Paragraph 4
Subparagraph 4(a) to 4(a)(ii)

14. The Committee agreed on the text of subparagraph
4(a) of the basic proposal.

15. The representative of Mexico withdrew his amend-
ment to subparagraph 4(a)(i) (E/CONF.82/3, annex IV).

16. The Committee agreed on a reformulation of subpara-
graph 4(a)(i) proposed by the United States of America
(E/CONF.82/C.1/L.16) which read as follows:

“(1) Submit the request to its competent au-
thorities for the purpose of seeking an
order of confiscation, and, if such order is
granted, give effect to it; or”

17. The Committee requested the Drafting Committee to
ensure concordance in the formulation of the provision in
the various languages, and consider in particular, whether
the word “obtaining” may be used as an aiternative to the
word “seeking” in the second line.

18. The Committee agreed on the text of the basic pro-
posal regarding subparagraph 4(a)(ii). The Committee re-
quested the Drafting Committee to ensure concordance
between the texts in the various languages, particularly
with regard to the words “giving effect to it to the extent
requested”.

Subparagraph 4(b)

19. The Committee agreed on the text of subparagraph
4(b) as contained in the basic proposal.

Subparagraph 4(c)

20. The Committee considered a reformulation of sub-
paragraph 4(c) proposed by the representative of France
(E/CONF.82/C.1/L.15). Following discussion, the Com-
mittee agreed on the proposed text amended to read as
follows:

“The decisions or actions provided for in subpara-
graphs (a) and (b) of this paragraph shall be taken by
the requested Party, in accordance with and subject to
the conditions of its domestic law and in accordance
with its procedural rules or any bilateral or multilateral
treaty, agreement or arrangement to which it may be
bound in relation to the requesting Party.”

Subparagraph 4(d) to 4(d)(iii)

21. The Committee agreed to retain in subparagraph
4(d) a reference to the relevant provisions of article 5
dealing with mutual judicial assistance. It decided to bring
the provision of the subparagraph in line with article 5
after completion of its consideration of that article.

22. The Committee agreed on the texts of subparagraphs
4(d)(i), 4(d)(ii) and 4(d)(iii) as contained in the basic pro-
posal with the deletion of the words “a court of ” in sub-
paragraph 4(d)(ii).

Subparagraph 4(e)

23. There was general agreement to delete the provision
of subparagraph 4(e) as formulated in the basic proposal.

24. The Committee considered an alternative text of
subparagraph. 4(e} sponsored by several delegations (E/
CONF.82/C.1/L.17). Following general discussion and
informal consultations, the Committee agreed on this text
amended to read as follows:

“Each Party shall furnish to the Secretary-General
the text of any of its laws and regulations which give
effect to this paragraph and the text of any subsequent
changes to such laws and regulations.”

Subparagraph 4(f) and additional subparagraph 4(g)

25. The Committee decided to separate the provisions of
subparagraph 3(f) of the basic proposal into subparagraphs
4(f) and 4(g). The first two sentences of subparagraph 4(f)
of the basic proposal were merged and amended to read
as follows: :

“If a Party elects to make the taking of the measures
referred to in subparagraphs (a) and (b) of this para-
graph conditional on the existence of a relevant treaty,
that Party shall consider this Convention as the neces-
sary and sufficient treaty basis.”

26. The representatives of France and Japan expressed
their reservation on this provision.

27. The third sentence of subparagraph 4(f) of the basic
proposal, in an amended form, was made to constitute an
additional subparagraph 4(g) to read as follows:

“The Parties shall seek to conclude bilateral and
multilateral treaties, agreements or arrangements to en-
hance the effectiveness of international cooperation
pursuant to this article.”

Paragraph 5

28. The Committee agreed on the text of subpara-
graph 5(a) of the basic proposal. It requested the Drafting
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Committee to ensure concordance between the various
languages particularly with regard to the Arabic version.

29. The Committee agreed on the text of subparagraph
5(b) of the basic proposal with the replacing, for gram-
matical reasons, of the words “the Parties” by the words
“a Party” in the introductory sentence.

Paragraph 6

Subparagraph 6(a)

30. The Committee agreed on the text of subparagraph
6(a) on the understanding that its provisions did not pre-
judice the application of paragraph 8 of the article.

31. The representatives of Egypt and the Philippines
expressed their reservation with regard to the substantive
provisions of subparagraph 6(a).

Subparagraph 6(b)

32. The Committee agreed on the text of subparagraph
6(b) contained in the basic proposal on the understanding
that the provisions also covered proceeds transferred to an
individual or body corporate.

33. The representative of the Philippines expressed his
reservation regarding the provision of the subparagraph.

Subparagraph 6(c)

34. The representative of Yemen introduced a pro-
posed reformulation of subparagraph 6(c) (E/CONF.82/
C.1/L.20). .

35. Following discussion the Committee agreed to retain
the text of subparagraph 6(c) as in the basic proposal with
the deletion of the words “clearly identified as being” in
the first line and the inclusion of the word “shall” in the
last line. The Committee also agreed to add, at the end of
the subparagraph, the following words: “to the extent that
proceeds have been derived from an offence”. The repre-
sentatives of Canada and the United States expressed their
reservation to the inclusion of the additional words since,
if their proposed definition of “proceeds” (E/CONF.82/3,
p. 108) was adopted, the additional phrase would be tau-
~ tological.

36. It was the understanding of the Committee that the
words “shall be liable”, as used in paragraph 6, did not
imply an obligation to confiscate in every case but that
confiscation was a measure which could be applied.

37. The representatives of Austria, France, Japan, the
Philippines and Switzerland expressed their reservation
regarding the text of paragraph 6 as agreed by the Com-
mittee.

Paragraph 7
38. The Committee agreed on the text of paragraph 7 as

in the basic proposal with the insertion of the words *“and
other” between the words “judicial” and “proceedings”.

Paragraph 8

39. The representatives of the Netherlands and Yemen
introduced their amendments to paragraph 8 (E/CONF.82/
C.1/L.11 and E/CONF.82/C.1/L.20 respectively).

40. The Committee did not accept the additional words
proposed by Yemen (E/CONF.82/C.1/L.20), nor the addi-
tional sentence proposed by the Netherlands (E/CONF.82/
C.1/L.11), and agreed to retain the text of paragraph 8 as
contained in the basic proposal.

41. As regards the amendment of the Netherlands, a
further proposal was made to include its substance in
paragraph 7. The Committee did not agree to this pro-
posal.

42. The Committee decided to put on record its under-
standing that the provision of paragraph 8 as agreed would
not be prejudiced by paragraphs 1 and 6 of this article.

Paragraph 9

43. The Committee decided to accept the text of para-
graph 9 of the basic proposal.

Proposal by Jamaica (E/CONF.82/C.1/L.9)

44, The representative of Jamaica reintroduced, in the
context of article 3, the amendment of his delegation re-
lating to article 2, paragraph 7.

45. The amendment was withdrawn, account being tak-
en that the concern motivating the amendment was cov-
ered by the reformulated subparagraph 4(c), and on the
understanding that it would be more appropriate to con-
sider it under articles 4 and 5.

Title of article 3

46. The Committee agreed that article 3 would be en-
titted “Confiscation”.

Definitions pertaining to article 3
Confiscation and forfeiture

Basic proposal: *‘Forfeiture’ means the deprivation
of proceeds by court order;”

Canada and the United States of America (E/
CONF.82/3, annex IV, p. 107): “‘Confiscation’ means
the deprivation of property by order of a court or
other lawful authority;”

Mexico (E/CONF.82/3, annex IV, p. 106): “For-
feiture’ means the definitive deprivation of proceeds
by court order;”

47. The Committee considered the definition of .confis-
cation on the basis of the text submitted by the United
States and Canada.

48. FolloWing an exchange of views as to whether the
terms “‘confiscation” or “forfeiture” were to be defined
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separately or jointly, the Committee agreed, particularly
since several countries only used the term “confiscation”,
to define the term ‘“confiscation” and to indicate that it
encompassed the concept of forfeiture.

49. Following discussion and suggestions the Commit-
tee agreed on the following definition:

““Confiscation’, which includes forfeiture where ap-
plicable, means the permanent deprivation of property
by order of a court or other competent authority;”

50. The Committee placed on record its understanding
that the word “property” as used in the definition of “con-
fiscation” also included “proceeds” and that the word “per-
manent” indicated that confiscation, being the final result
of a process, was distinct from provisional measures.

Freezing and seizure
Basic proposal:

Variant A: “‘Freezing’ means prohibiting the trans-
fer, conversion, disposition or movement of pro-
ceeds by order of a court or other appropriate au-
thority;”

Variant B: “‘Freezing’ means temporarily prohibit-
ing the transfer, conversion, disposition or move-
ment of property;”

Variant A: “‘Seizure’ means assuming custody or
control of proceeds as directed by order of a court
or other appropriate authority;

Variant B: “‘Seizure’ means assuming custody or
control of property by a competent authority.”

Canada and United States (E/CONF.82/3, annex IV,
p. 107): “‘Freezing’ means temporarily prohibiting
the transfer, conversion, disposition or movement of
property;”

“‘Seizure’ means assuming custody or control of
property by a court or other competent authority;”

Mexico (E/CONF.82/3, annex IV, p. 106): “‘Freez-
ing’ or preventive embargo means the precautionary
measures adopted by the competent authority con-
sisting in temporarily prohibiting the transfer,
conversion, disposition or movement of property;”

“‘Seizure’ or securing means assuming custody or
control of property by a competent authority;”

51. In view of the fact that the two terms are not neces-
sarily used in all domestic legal systems and since the
provisions in the article referred to freezing or seizure as
alternative measures, the Committee, following general
discussion, decided to combine the two terms in a single
definition.

52. A joint definition of the terms proposed by Canada
and reformulated by the United States, was agreed upon as
follows:

“‘Freezing’ or ‘seizure’ means temporarily prohibiting
the transfer, conversion, disposition or movement of
property or temporarily assuming custody or control of

property on the basis of an order issued by a court or
a competent authority;”

Proceeds

Basic proposal: “‘Proceeds’ means property of
every description, whether corporeal or incorporeal,
movable or immovable, tangible or intangible, and
deeds and instruments evidencing title to, or interest
in, such property.”

Canada and United States (E/CONF.82/3, annex IV,
p- 108): “‘Proceeds’ means any property derived
from or obtained, directly or indirectly through the
Commission of an offence established in accordance
with this Convention;”

53. The Committee considered the definition of the term '
“proceeds” on the basis of the text proposed by Canada
and the United States.

54. The Committee agreed on the definition of the term

~ “proceeds” as proposed by Canada and the United States

(E/CONF.82/3, annex IV, p. 108) amended to read as
follows:

“‘Proceeds’ means any property derived from or ob-
tained, directly or indirectly, through the Commission
of an offence established in accordance with article 2;”

55. The representatives of Austria, France and Japan
expressed their reservation with regard to the retention of
the words “directly or indirectly” in the definition.

56. As regards the use of the expression “directly or
indirectly”, the Committee placed on record its under-
standing that the direct or indirect link which may exist
between proceeds and offences would be specified and
qualified by domestic law.

57. The Committee requested the Drafting Committee to
ensure that the definition of proceeds fits in all instances
where the term is used in the body of the article.

Property

Basic proposal: “‘Property’ means property and as-
sets of every description, whether corporeal or incor-
poreal, movable or immovable, tangible or intangi-
ble, and deeds and instruments evidencing title to, or
interest in, such property or assets.”

Canada and United States (E/CONF.82/3, annex IV,
p. 108): “‘Property’ means assets of every descrip-
tion and any other thing, whether corporeal or incor-
poreal, movable or immovable, tangible or intan-
gible, and deeds or instruments evidencing titie to,
or interest in, such assets, or other things;”

58. The Committee considered the definition of the term
“property” on the basis of the text proposed by Canada
and the United States.

59. The Committee agreed to the oral amendment pro-
posed by the representative of Bulgaria to replace the
word “description” by the word “kind” and the word
“deeds” by the words “legal documents” so as to avoid
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difficulties of translation in the various languages and of
legal interpretation. The Committee also agreed to delete
the words “and any other thing”.

60. The Committee agreed on the definition of “proper-
ty” to read as follows:

“‘Property’ means assets of every kind whether cor-
poreal or incorporeal, movable or immovable, tangible
or intangible, and legal documents or instruments evi-
dencing title to, or interest in, such assets;”

61. The Committee placed on record its understanding
that the word “assets”, as used in the definition of property
includes all forms of property and requested the Drafting
Committee to find a corresponding term or formulation in
the various languages to convey this broad meaning.

Legitimate third party

Basic proposal: “‘Legitimate third party’ means any
person, corporation or other legal entity who, acting
bona fide and without knowledge of incriminating
circumstances, has lawfully acquired the right to
own, use, control or possess proceeds;”

Yemen (E/CONF.82/C.1/L.19). “‘Legitimate third
party’ means any natural or artificial person who,
acting bona fide and without prior knowledge of
incriminating circumstances, has lawfully acquired
the right to recover the value which has been paid
by it.”

62. The Committee was of the view that since the term
“legitimate” had been replaced by the term “bona fide” in
paragraph 8 of article 3 there was no need for a specific
definition of the expression “bona fide third party” which
was well understood and generally accepted in domestic
law. In view of this understanding the representative of
Yemen withdrew his amendment.

63. The Committee decided to delete the definition of
“legitimate third party” and to leave the interpretation of
bona fide to each Party.

64. The representatives of the Netherlands and the
Philippines expressed their reservation with regard to this
decision.

65. The Committee requested the Drafting Committee to
use in the various languages, wherever possible, the Latin
words “bona fide” in view of the general understanding of
its meaning in the various languages.

Instrumentalities

Canada and United States (E/CONF.82/3, annex IV,
p. 108): “‘Instrumentalities’ means any property
used in or intended for use in the commission of an
offence established in accordance with this Conven-
tion;” ,

66. The Committee was of the view that the term “in-
strumentalities” did not require a specific definition as its
meaning was obvious in the context where it was used.

67. The Committee agreed to delete the term and to
leave its definition for the respective domestic legal
systems.

Tracing
Basic proposal:

Variant A: “‘Tracing’ means determining the true
nature, source, disposition, movement or ownership
of proceeds;”

Variant B: “‘Tracing’ means determining the true
nature, source, disposition, movement or ownership
of property;” ‘

Canada and United States (E/CONF.82/3, annex IV,
p. 107): “Tracing’ means determining the nature,
source, location, disposition, movement, interest in
or ownership of property;”

68. The Committee agreed not to have any definition of
the term “tracing” as it was self-explanatory in the context
of article 3.

Title of article 1

69. The Committee agreed that article 1 should be en-
titled “Definitions”.

IV. TEXT TRANSMITTED TO THE
DRAFTING COMMITTEE

70. The Committee agreed on the following text which
is being transmitted to the Drafting Committee for its
consideration:

“Article 3

“CONFISCATION

“1, Each Party shall adopt such measures as may
be necessary to enable confiscation of:

“(a) Proceeds derived from offences established in
accordance with article 2, paragraph 1, or property the
value of which corresponds to that of such proceeds;

“(b) Narcotic drugs and psychotropic substances,
materials and equipment or other instrumentalities used
in or intended for use in offences established in accord-
ance with article 2, paragraph 1.

“2.  Each Party shall also adopt such measures as
may be necessary to enable its competent authorities to
identify, trace, freeze or seize proceeds, property, in-
strumentalities or any other things referred to in para-
graph 1, for the purpose of the eventual confiscation.

“3, In order to carry out the measures referred to
in this article, each Party shall empower its courts or
other competent authorities to order that bank, financial
or commercial records be made available or be seized.
A Party shall not decline to act under the provisions of
this paragraph on the ground of bank secrecy.

“4, (a) Following a request made pursuant to
this article by another Party having jurisdiction over an
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offence established in accordance with article 2, para-
graph 1, the Party in whose territory proceeds, property,
instrumentalities or any other things referred to in para-
graph 1 of this article are situated shall:

“(i) Submit the request to its competent au-
thorities for the purpose of seeking an
order of confiscation, and, if such order is
granted, give effect to it; or

“(ii) Submit to its competent authorities, with
a view to giving effect to it to the extent
requested, an order of confiscation issued
by the requesting Party in accordance
with paragraph 1, as it relates to proceeds,
property, instrumentalities or any other
things referred to in paragraph 1, situated
in the territory of the requested Party.

“(b) Following a request made pursuant to this
article by another Party having jurisdiction over an
offence established in accordance with article 2, para-
graph 1, the requested Party shall take measures to
identify, trace, freeze or seize proceeds, property, instru-
mentalities or any other things referred to in para-
graph 1 for the purpose of an eventual confiscation to
be ordered either in the requesting Party or, pursuant to
a request under subparagraph (a) of this paragraph, in
the requested Party.

“(c) The decisions or actions provided for in sub-
paragraphs (a) and (b) of this paragraph shall be taken
by the requested Party, in accordance with and subject
to the conditions of its domestic law and in accordance
with its procedural rules or any bilateral or multilateral
treaty, agreement or arrangement to which it may be
bound in relation to the requesting Party.

“(d) The provisions of article 5, paragraphs [“rele-
vant provisions”] are applicable mutatis mutandis. In
addition to the information listed in paragraph [8] of
article 5, requests made pursuant to the present article
shall contain the following;

“@i) In the case of a request pertaining to sub-
paragraph (a)(i), a description of the
property to be confiscated and a state-
ment of the facts relied upon by the
requesting Party sufficient to enable the
requested Party to seek the order under its
domestic law;

“(ii) In the case of a request pertaining to sub-
paragraph (a)(ii), a legally admissible
“copy of an order of confiscation issued by
the requesting Party upon which the re-
quest is based, a statement of the facts
and information as to the extent to which
the execution of the order is requested;

“@ii) In the case of a request pertaining to sub-
' paragraph (b), a statement of the facts
_relied upon by the requesting Party and a

- description of the actions requested.

“(e)  Each Party shall furnish to the Secretary-
General the text of any of its laws and regulations
which give effect to this paragraph and the text of any
subsequent changes to such laws and regulations.

“(f) If a Party elects to make the taking of the
measures referred to in subparagraphs (a) and (b) of
this paragraph conditional on the existence of a rele-
vant treaty, that Party shall consider this Convention as
the necessary and sufficient treaty basis.

“(g) The Parties shall seek to conclude bilateral and
multilateral treaties, agreements or arrangements to en-
hance the effectiveness of international cooperation
pursuant to this article.

“5. (a) Proceeds or property that have been con-
fiscated by a Party pursuant to paragraph 1 or para-
graph 4 of this article shall be disposed of by that Party
according to its law and administrative procedures.

“(b) When acting on the request of another Party in
accordance with this article, a Party may give special
consideration to concluding agreements on:

“@l) Contributing the value of such proceeds
and property, or funds derived from the
sale of such proceeds or property, or a
substantial part thereof, to intergovern-
mental bodies specializing in the fight
against the illicit traffic in and abuse of
narcotic drugs and psychotropic sub-

‘ stances; ‘

“(ii) Sharing, on a regular or case-by-case
basis, such proceeds or property, or funds
derived from the sale of such proceeds or
property, with other Parties, in a manner
provided by its law, administrative proce-
dure or bilateral or multilateral agree-
ments entered into for this purpose.

“6. (a) If proceeds have been intermingled with
property acquired from legitimate sources, such pro-
perty shall, without prejudice to any seizure or freezing
powers, be liable to confiscation up to the value corre-
sponding to the assessed value of the intermingled pro-
ceeds.

“(b) If proceeds have been transformed or con-
verted into other property such other property shall be
liable to measures referred to in this article in lieu of
the proceeds.

“(c) Income or other benefits derived from:

“(1) Proceeds;

“(ii) Property into which proceeds have been
transformed or converted; or
Property with which proceeds have been
intermingled;

“(111)

shall also be liable to such measures to the extent that
proceeds have been derived from an offence.

“7. Each Party may consider ensuring that the
onus of proof be reversed regarding the legitimacy of
proceeds or other property liable to confiscation, to the
extent that such action is consistent with the principles

. of its domestic law and with the nature of the judicial

and other proceedings.

“8. The provisions of this article shall not be con-
strued as prejudicing the rights of bona fide third parties.
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in

“9. Nothing contained in this article shall affect
the principle that the measures to which it refers shall

be defined and implemented in conformity with and

under the conditions established by the domestic law of
a Party.”

“Article 1
“DEFINITIONS

““Confiscation’, which includes forfeiture where appli-
cable, means the permanent deprivation of property by
order of a court or other competent authority;”

“‘Freezing’ or ‘seizure’ means temporarily prohibiting
the transfer, conversion, disposition or movement of
property or temporarily assuming custody or control of
property on the basis of an order issued by a court or
a competent authority;”

“‘Proceeds’ means any property derived from or ob-
tained, directly or indirectly through the Commission
of an offence established in accordance with article 2;”

“‘Property’ means assets of every kind whether cor-
poreal or incorporeal, movable or immovable, tangible
or intangible, and legal documents or instruments evi-
dencing title to, or interest in, such assets;”

DOCUMENT E/CONF.82/C.1/L.18/ADD.3*

[Original: English]
[13 December 1988]

Article 4
I. BASIC PROPOSAL

The text of article 4 which was before the Conference
document E/CONF.82/3 read as follows:

“Article 4

“1. This article shall apply to the offences estab-
lished by the Parties [concerned] in accordance with

“paragraph 1 of article 2 of this Convention.

“2. Each of the offences to which this article ap-
plies shall be deemed to be included as an extraditable
offence in any extradition treaty existing between Par-
ties. Parties undertake to include such offences as
extraditable offences in every extradition treaty to be
concluded between them.

“3. If a Party which makes extradition conditional
on the existence of a treaty receives a request for ex-
tradition from another Party with which it has no extra-
dition treaty, it [may] [shall] consider this Convention
as the legal basis for extradition in respect of any of-
fence to which this article applies.

*Incorporating document E/CONF.82/C.1/L.18/Add.3/Corr.1.

“4. Parties which do not make extradition con-
ditional on the existence of a treaty shall recognize
offences to which this article applies as extraditable
offences between themselves.

“5. [Except as otherwise provided in this article,]
extradition shall be subject to the conditions provided
for by the law of the requested Party or by applicable
extradition treaties, including the grounds upon which
the requested Party may refuse extradition.

“6. [Subject to its constitutional limitations, legal
system and domestic law,] Parties shall facilitate the
extradition of persons accused or convicted of offences
established in accordance with article 2, paragraph 1.
[To this end, a request for extradition by another Party
with respect to any of the offences to which this article -
applies shall not be refused on the ground that the
person sought is a national of, or has his habitual resi-
dence in the territory of, the requested Party {, except
in cases where refusal is required by the constitution or
the [domestic legal system] [fundamental domestic
law] [domestic law] of the requested Party.] A Party
may elect or decline to consider this Convention as
satisfying a requirement under its constitution or
[domestic legal system] [fundamental domestic law]
[domestic law] that extradition of nationals, or of per-
sons having their habitual residence in its territory, be
subject to the existence of a treaty. [If in regard to the
persons referred to in this paragraph the national legis-
lation of the requested Party grants for their extradition
a discretionary power to its competent authorities, such
Party will endeavour, as far as possible, to see such
power exercised, taking into account the object and

purpose of this Convention.]

“7. With respect to offences established in accord-
ance with article 2, paragraph 1, the Parties shall en-
deavour to expedite extradition procedures and to sim-
plify evidentiary requirements thereto.

“7 bis. Subject to the provisions of its domestic
law and its extradition treaties, the requested Party may
upon being satisfied that the circumstances so warrant
and are urgent, and at the request of the requesting
Party, take a person whose extradition is sought and
who is present in its territory into custody or take other
appropriate measures to ensure his presence at extradi-
tion proceedings.

“8. Without prejudice to the exercise of any crimi-
nal jurisdiction established in accordance with its
domestic law, a Party in whose territory an alleged
offender is found shall,

“(a) If it does not extradite him in respect of an
offence established in accordance with article 2, para-
graph 1, on the grounds set forth in article 2 bis, para-
graph 2(a), submit the case to its competent authorities
for the purpose of prosecution unless otherwise agreed
with the requesting Party;

“(b) If it does not extradite him in respect of such
an offence and. has established its jurisdiction in rela-
tion to that offence in accordance with article 2 bis,



120

United Nations Convention against Iilicit Traffic in Narcotic Drugs and Psychotropic Substances

2.

paragraph 2, submit the case for the purpose of prose-
cution, unless otherwise requested by the requesting
Party for the purposes of preserving its legitimate juris-
diction.

“9. If extradition, sought for purposes of enforcing
a sentence, is refused because the person sought is a
national of the requested Party, the requested Party
shall, if its law so permits and in conformity with the
requirements of such law, upon application of the re-
questing Party, consider the enforcement of the sen-
tence, or the remainder thereof, which has been im-
posed under the law of the requesting Party.

“10. The Parties shall seek to conclude bilateral
and multilateral agreements to carry out or to enhance
the effectiveness of extradition.

“11. The Parties may consider entering into bi-
lateral or multilateral agreements, whether ad hoc or
general, on the transfer of persons sentenced to depri-
vation of liberty for offences to which this article
applies, to their country, in order that they may com-
plete their sentences there.”

II. AMENDMENTS

Amendments were submitted to article 4 by Yemen

(E/CONF.82/C.1/L.21), Senegal (E/CONF.82/C.1/L.27),
China (E/CONF.82/C.1/L..28), the Chairman of Commit-
tee I (E/CONF.82/C.1/L.29) and the United States of
America (E/CONF.82/C.1/L.30).

3.

These amendments were to the following effect:

Paragraph 3

Senegal (E/CONF.82/C.1/L.27)

Amend paragraph 3 to read as follows:

“If a Party which makes extradition conditional on
the existence of a treaty receives a request for extradi-
tion from another Party with which it has no extradition
treaty, it may consider this Convention as the legal
basis for extradition in respect of any offence to which
this article applies in the absence of national legislation
on the subject. If not, the Party in question shall regard
this Convention as the legal basis for the request for
extradition.”

Paragraph 6

Yemen (E/CONF.82/C.1/L.21)

Replace paragraph 6 with the following text:

“Subject to its constitutional and legal limitations,
Parties shall facilitate the extradition of persons ac-
cused or convicted of offences established in accord-
ance with paragraph 1 of this article.

“If the persons accused or convicted were nationals
of, or have committed the offence or a part thereof in

the territory of, the requested Party, the requested Party
shall take such action as may be necessary to bring
those persons before justice in the country of the re-
quested Party within the limits of its domestic law,
taking into account the object and purpose of this
Convention.”

Chairman of Committee 1 (E/CONF.82/C.1/L.29)

Replace paragraph 6 with the following text:

“Parties shall facilitate the extradition of persons
accused of or convicted of offences established in ac-
cordance with paragraph 1 of article 2.

“To that end, and having regard to the object and
purpose of this Convention, where the law of a Party
confers a discretionary power on competent authorities
to grant extradition of its nationals or habitual resi-
dents, such Party shall endeavour to ensure, as far as
possible, that the power is exercised.”

New paragraph 7 bis

China (E/CONF.82/C.1/L.28)

Insert the following new paragraph 7 bis:

“Upon being satisfied that the circumstances so
warrant and are urgent, any State Party in the territory
of which the offender or the alleged offender is present
shall, at the request of the requesting Party, and based
on a valid arrest warrant issued by the requesting Party,
take him into custody or take other measures to ensure
his presence for such time as is necessary to enable any
extradition proceedings to be instituted, subject to the
conditions stipulated in the domestic law of the re-
quested Party.”

United States of America (E/CONF.82/C.1/L.30)

Replace the text of paragraph 8 with the following:
“Without prejudice to the power of each Party to

. exercise jurisdiction in accordance with article 2 bis or

with its domestic law, when a Party declines to extra-
dite to another Party a person in respect of an offence
established in accordance with article 2, paragraph 1,
on the grounds set forth in paragraph 2(a) of article 2 bis,
it shall, if requested by the requesting Party, submit the
case without undue delay to its competent authorities
for the purpose of prosecution.”

III. PROCEEDINGS OF COMMITTEE 1

A. Meetings

4. Committee I discussed article 4, and the amendments
thereto, at its 13th to 17th, 19th to 23rd, and 25th to 27th
meetings, held from 5 to 12 December 1988.
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B. Consideration and decisions
Paragraph 1

5. The Committee agreed to retain paragraph 1 of arti-
cle 4 of the basic proposal with the deletion of the word
“concerned” to indicate the maximum scope of applica-
tion of the article. It was the Committee’s understanding
that paragraph 1 was neutral with regard to the provisions
of paragraph 5.

Paragraph 2

6. The Committee agreed to retain paragraph 2 as con-
tained in the basic proposal.

Paragraph 3

7. The representative of Senegal introduced a proposed
reformulation of paragraph 3 of the basic proposal the
intent of which was to cover the concern of representa-
tives who preferred the retention of the word “may” and
those who favoured the word “shall” in the text contained
in the basic proposal (E/CONF.82/C.1/L.27). The Com-
mittee did not agree to this proposal.

8. The Committee agreed to retain the text contained in
the basic proposal with the deletion of the word “shall”
and the addition of an additional sentence proposed orally
by Canada and amended during the course of the discus-
sion. The agreed text reads as follows:

“Parties which require detailed legislation in order
to use this Convention as a legal basis for extradition,
shall consider enacting such legislation as may be
necessary.”

Paragraph 4

9. The Committee agreed to retain paragraph 4 as con-
tained in the basic proposal.

Paragraph 5

10. The Committee agreed on the text of paragraph 5 as
contained in the basic proposal with the deletion of the
words in square brackets at the beginning of the para-

graph.
Paragraph 6

11. The Committee considered paragraph 6 of the basic
proposal and the proposed reformulation of the paragraph
by Yemen (E/CONF.82/C.1/L.21).

12. The representative of Egypt orally proposed the fol-
lowing text for subparagraph 6 the adoption of which
would, in his view, also enable the Committee to dispense
with paragraph 8:

“Without prejudice to their domestic laws, Parties
shall facilitate the extradition of persoms whether ac-
cused of, or sentenced for committing offences estab-
lished in accordance with paragraph 1 of article 2.

“If the persons requested for extradition are natio-
nals of, or have their habitual residence in the territory
of, the requested Party, if the domestic law of this
requested Party does not allow their extradition, and if
the acts constituting the offence are committed in
whole or in part in the territory of the requesting Party,
the requested Party shall, when appropriate, bring those
persons before the judicial or other competent authori-
ties, for trial.”

13. As an alternative to the deletion of paragraph 6
favoured by many representatives, the representative of
Australia proposed the following single non-mandatory
formulation covering both the issue of extradition of na-
tionals dealt with in paragraph 6 and the provision on
evidentiary requirements contained in paragraph 7:

“Parties shall facilitate the extradition of persons
accused of, or convicted of, offences established in
accordance with article 2, paragraph 1. To that end, and
having regard to the object and purpose of this Conven-
tion, Parties shall endeavour to minimize

“(a) Their restrictions on the extradition of natio-
nals or other persons having habitual residence in their
territory;

“(b) Their procedural and evidentiary requirements
for extradition.”

14. Following further discussion of the various propo-
sals, the Chairman proposed a compromise text borrowing
from the basic proposal and the proposed reformulations
by Australia and Yemen (E/CONF.82/C.1/L.29).

15. The Committee agreed that the first sentence of the

paragraph as proposed by the Chairman, with the inclusion
of the safeguard clause proposed by Yemen, would read as
follows:

“Subject to its constitutional and legal limitations,
Parties shall facilitate the extradition of persons ac-
cused or convicted of offences established in accord-
ance with article 2, paragraph 1 of this article.”

16. As regards the second sentence of the proposal of
Yemen, it was agreed that its substance fell within the
ambit of paragraph 8.

17. The representative of the United States orally pro-
posed a substantive restructuring of the whole article, in-
volving the deletion of paragraphs 6, 7 and 9, a reformula-
tion of paragraph 8 and the use of the word “may” in
paragraph 3. He later submitted a written amendment to
paragraph 8 (E/CONF.82/C.1/L.30) as indicated below.

18. Following further discussion on the second sentence
of the paragraph as proposed by the Chairman, the Com-
mittee decided against the inclusion of that sentence and
consequently reversed its earlier acceptance of the first
sentence of the paragraph (see paragraph 16 above). The
paragraph as.a whole was therefore deleted.

Paragraph 7

19. Pardgraph 7 of the basic proposal was amended so
as to make it acceptable to those representatives who
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would have preferred its deletion. The agreed reworded
text reads as follows:

“With respect to offences established in accordance
with article 2, paragraph 1, the Parties shall endeavour
to expedite extradition procedures and to simplify evi-
dentiary requirements thereto.”

20. The Drafting Committee was requested to examine
the appropriateness of retaining the words “With respect
to offences established in accordance with article 2, para-
graph 1,” in view of the fact that the same reference to
offences already appeared at the beginning of paragraph 1
covering the whole article.

Proposed additional paragraph 7 bis

21. The representative of China introduced a proposed
+text for an additional paragraph 7 bis (E/CONF.82/C.1/
L.28).

22. Following general discussion and informal consﬁlta—
tions, the Committee agreed on a reformulated text read-
ing as follows:

“Subject to the provisions of its domestic law and its
extradition treaties, the requested Party may upon being
satisfied that the circumstances so warrant and are
urgent, and at the request of the requesting Party, take
a person whose extradition is sought and who is present
in its territory into custody or take other appropriate
measures to ensure his presence at extradition proceed-
ings.”

Paragraph 8

23. The Committee considered the reformulation of para-
graph 8 proposed by the United States (E/CONF.82/C.1/
L.30), bearing in mind its substantive connection with the
provisions of article 2 bis, paragraph 2.

24. In the light of suggestions made in the course of the
discussion, the Chairman proposed a redraft of the para-
graph reading as follows:

“Without prejudice to the exercise of any criminal
jurisdiction established in accordance with its domestic
law, a Party in whose territory an alleged offender is
found shall, if it does not extradite him in respect of an
offence established in accordance with article 2, para-
graph 1, on the grounds set forth in article 2 bis, para-
graph 2[(a)], submit the case [without undue delay] to
its competent authorities for the purpose of prosecution,
if so requested by the requesting Party.”

25. The Committee decided to delete the words “with-
out undue delay”. As regards the words “if so requested by
the requesting Party”, which were objected to by a number
of delegations, the Committee, at the suggestion of the
Chairman, agreed to delete them and to replace them with
a wording initially proposed by the representative of the
Netherlands reading as follows: “unless otherwise agreed
with the requesting Party”.

26. It was the understanding of the Committee that
the use of the words “unless otherwise agreed with the

requesting Party” in no way implied the requirement of
any prior agreement between the Parties concerned as
regards the prosecution of the alleged offender in the
requested Party.

27. The Committee, after having agreed on the formu-
lation of article 2 bis, paragraph 2, considered the clause
“on the grounds set forth in article 2 bis, paragraph 2[(a)]”
referring to the grounds for refusal of extradition specified
in that paragraph.

28. Several representatives supported the proposal of the
representative of Sweden to insert the word “solely” at the
beginning of the clause. Some other representatives pro-
posed deletion of the clause, the adoption of which would,
in their view, result in too restrictive a qualification of the
principle aut dedere aut judicare. Seeking to conciliate
the two divergent positions, the Chairman proposed the
replacement of the clause with the following words: “and
has established its jurisdiction in relation to that offence in
accordance with article 2 bis, paragraph 2”.

29. In view of the difficulty of reaching consensus on
the formulation proposed by the Chairman, the representa-
tive of the Netherlands suggested a different approach to
conciliate the divergent positions and proposed rewording
the paragraph as follows:

“Without prejudice to the exercise by a Party of any
criminal jurisdiction established by it pursuant to arti-
cle 2 bis, subparagraph 2(b), or otherwise in accord-
ance with its domestic law, a Party in whose territory
an alleged offender is found shall, in any event, if it
does not extradite him in respect of an offence estab-
lished in accordance with article 2, paragraph 1, on the
grounds set forth in article 2 bis, paragraph 2(a), submit
the case to its competent authorities for the purpose
of prosecution, unless otherwise agreed with the
requesting Party for the purpose of preserving the
latter Party’s right to exercise jurisdiction in that case
itself.”

30. The representative of Algeria orally proposed a re-
draft of paragraph 8 reading as follows:

“Without prejudice to the exercise of any criminal
jurisdiction provided for under its domestic law, a Party
in whose territory the person alleged to have committed
an offence as defined in article 2, paragraph 1 is
present shall, failing extradition, take the necessary
steps to refer the matter to its competent authorities
with a view to the institution of criminal proceedings.”

31. Following general discussion of the various propo-
sals and informal consultations among interested delega-
tions, the representative of the Netherlands introduced a
compromise text reading as follows:

“Without prejudice to the exercise of any criminal
jurisdiction established in accordance with its domestic
law, a Party in whose territory an alleged offender is
found shail,

“(a) If it does not extradite him in respect of
an offence established in- accordance with article 2,
paragraph 1, on the grounds set forth in article 2 bis,
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paragraph 2(a), submit the case to its competent authori-
ties for the purpose of prosecution unless otherwise
agreed with the requesting Party;

“(b) If it does not extradite him in respect of such
an offence and has established its jurisdiction in rela-
tion to that offence in accordance with article 2 bis,
paragraph 2, submit the case for the purpose of prose-
cution, unless opposed by the requesting Party for the
purposes of preserving its legitimate jurisdiction.”

32. The Committee agreed to the proposal of the repre-
sentative of Malaysia, supported by several representa-
tives, to replace the words “unless opposed” in subpara-
graph 8(b) with the words “unless otherwise requested”.

33. The Committee agreed on the text of paragraph 8 as
reformulated.

Paragraph 9

34. The Committee agreed to retain the text of para-
graph 9 as contained in the basic proposal with the dele-
tion of the phrase “or has his habitual residence in its
territory”, the deletion of the second sentence and the
insertion of the words “in conformity with the require-
ments of such law” after the words “permits and”.

Paragrdph 10

35. The Committee agreed on the text of paragraph 10
as contained in the basic proposal.

Paragraph 11

36. The Committec agreed on the text of paragraph 11
as contained in the basic proposal amended to read as
follows:

“The Parties may consider entering into bilateral or
multilateral agreements, whether ad hoc or general, on
the transfer of persons sentenced to deprivation of
liberty for offences to which this article applies, to their
country, in order that they may complete their senten-
ces there.”

37. It was the understanding of the Committee that the
terms “to their country” were to be interpreted to cover
the country of origin or country of citizenship and that the
“deprivation of liberty” included imprisonment.

Proposed additioﬁal paragraph by Jamaica

38. The representative of Jamaica introduced a proposal
of his delegation which he had submitted in the context of
article 2, paragraph 7 (E/CONF.82/C.1/L.9).

39. Following general discussion the Committee agreed
to amend the text proposed to read as follows:

“In considering requests received pursuant to this
.article, the requested State may refuse to comply with
such requests where there are substantial grounds lead-
ing its competent judicial or executive authorities to
believe that compliance would facilitate the prosecu-
tion of, punishment of, any person on account of his

race, religion, nationality, or political opinions or
would cause prejudice for any of those reasons to any
person affected by the request.”

40. The Committee decided to insert this paragraph in
place of paragraph 6 of the basic proposal which it had
decided to delete (see paragraph 18 above).

41. The representative of the United States of America
expressed his objection to the inclusion of the text in
article 4.

Title of article 4

42. The Committee agreed that article 4 should be en-
titled “Extradition”.

IV. TEXT SUBMITTED TO THE
DRAFTING COMMITTEE

43. The Committee agreed on the following text which
is being submitted to the Drafting Committee:

“EXTRADITION

“l. This article shall apply to the offences estab-
lished by the Parties in accordance with paragraph 1 of
article 2 of this Convention.

“2. Each of the offences to which this article ap-
plies shall be deemed to be included as an extraditable
offence in any extradition treaty existing between Par-
ties. Parties undertake to include such offences as ex-
traditable offences in every extradition treaty to be
concluded between them.

“3. If a Party which makes extradition conditional
on the existence of a treaty receives a request for ex-
tradition from another Party with which it has no extra-
dition treaty, it may consider this Convention as the
legal basis for extradition in respect of any offence to
which this article applies. Parties which require de-
tailed legislation in order to use this Convention as a
legal basis for extradition, shall consider enacting such
legislation as may be necessary.

“4, Parties which do not make extradition condi-
tional on the existence of a treaty shall recognize of-
fences to which this article applies as extraditable
offences between themselves.

“5. Extradition shall be subject to the conditions
provided for by the law of the requested Party or by
applicable extradition treaties, including the grounds

- upon which the requested Party may refuse extradition.

“6. In considering requests received pursuant to
this article, the requested State may refuse to comply
with such requests where there are substantial grounds
leading its competent judicial or executive authorities
to believe that compliance would facilitate the prosecu-
tion of, punishment of, any person on account of his
race, religion, nationality, or political opinions or
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would cause prejudice for any of those reasons to any
person affected by the request.

“7.  With respect to offences established in accord-
ance with article 2, paragraph 1, the Parties shall
endeavour to expedite extradition procedures and to
simplify evidentiary requirements thereto.

“T bis. Subject to the provisions of its domestic
law and its extradition treaties, the requested Party may
upon being satisfied that the circumstances so warrant
and are urgent, and at the request of the requesting
Party, take a person whose extradition is sought and
who is present in its territory into custody or take other
appropriate measures to ensure his presence at extradi-
tion proceedings.

“8.  Without prejudice to the exercise of any crimi-
nal jurisdiction established in accordance with its
domestic law, a Party in whose territory an alleged
offender is found shall,

“(a) If it does not extradite him in respect of an
offence established in accordance with article 2, para-
graph 1, on the grounds set forth in article 2 bis, para-
graph 2(a), submit the case to its competent authorities
for the purpose of prosecution unless otherwise agreed
with the requesting Party;

“(b) If it does not extradite him in respect of such
an offence and has established its jurisdiction in relation
to that offence in accordance with article 2 bis, para-
graph 2, submit the case for the purpose of prosecution,
unless otherwise requested by the requesting Party for
the purposes of preserving its legitimate jurisdiction.

“9. . If extradition, sought for purposes of enforcing
a sentence, is refused because the person sought is a
national of the requested Party, the requested Party
shall, if its law so permits and in conformity with the
requirements of such law, upon application of the
requesting Party, consider the enforcement of the sen-
tence, or the remainder thereof, which has been im-
posed under the law of the requesting Party.

“10. The Parties shall seek to conclude bilateral
and multilateral agreements to carry out or to enhance
the effectiveness of extradition.

“11. The Parties may consider entering into bila-
teral or multilateral agreements, whether ad hoc or
general, on the transfer of persons sentenced to depri-
vation of liberty for offences to which this article ap-
plies, to their country, in order that they may complete
their sentences there.”

DOCUMENT E/CONF.82/C.1/L.18/ADD.5

[Original: English]
[16 December 1988]

Article 5
I. BASIC PROPOSAL

The text of article 5, which was before the Confe-

rence in document E/CONF.82/3, reads as follows:

“Article 5
“MUTUAL LEGAL ASSISTANCE

“1. The Parties shall afford one another, pursuant
to this article, the widest measure of mutual legal as-
sistance in any investigations, prosecutions and judicial
proceedings in relation to a criminal offence estab-
lished in accordance with article 2, paragraph 1.

“2.  [Mutual legal assistance, pursuant to this arti-
cle, will be provided taking due account of the Consti-
tution, [fundamental legal principles] [legal systems]
[administrative systems] of the requested Party].

“3, [Mutual legal assistance provided for in this
article refers to] [Requests for mutual legal assistance,
pursuant to this article, may be made for any of the
following purposes] [Requests for any of the following
forms of mutual legal assistance shall be considered
pursuant to this article]:

“[(a) Taking evidence or statements from persons;]
“(b) Effecting service of judicial documents;
“(c) [Executing requests for searches and seizures;

“[(d) Examining objects and sites related to the
commission of offences established under article 2,
paragraph 1;]

“[(e) Providing information and objects [related to
the commission of offences established under article 2,
paragraph 1;]]

“I(f) Providing originals or certified copies of rele-
vant documents and records, including bank, financial,
corporate and business records;]

“(g) Identifying or tracing proceeds, property, in-
strumentalities or other things derived from or used in
the offences established in accordance with article 2,
paragraph 1, [in order to facilitate investigation or
prosecution] [for evidentiary purposes].

“3 bis. The Parties may afford one another any
other forms of mutual legal assistance allowed by the
domestic law of the requested Party.

“3 ter. Upon request, the Parties shall facilitate or
encourage, to the extent consistent with national law
and practice, the presence or availability of persons,
including persons in custody, who [consent] [are pre-
pared] to assist in investigations or participate in pro-
ceedings.

“4, The provisions of this article shall not affect
the obligations under any other treaty, bilateral or multi-
lateral, which governs or will govem, in whole or in
part, mutual legal assistance in criminal matters. [The
Parties, including their competent authorities, may pro-
vide for assistance, including those types described in
paragraph 3, pursuant to other treaties, agreements,
arrangements or practices.]

“5. Paragraphs 8 to 13 of this article shall apply to
requests made pursuant to this article if the Parties in
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question are not bound by a treaty of mutual legal
assistance. [If these Parties are bound by such a treaty,
the [procedural] provisions of that treaty shall apply
provided that they supplement the principles contained
in paragraphs 8 to 13 of this article or facilitate their
application [and unless the Parties agree to apply para-
graphs 8 to 13 of this article in lieu thereof.]]

“6. Parties shall designate an authority [or authori-
ties] which shall have the responsibility and power to
execute requests for mutual legal assistance or to trans-
mit them to the competent authorities for execution.
The authority [or the authorities] designated for this
purpose shall be notified to the Secretary-General.
Transmission of requests for mutual legal assistance
and any communication related thereto shall be effec-
ted between the authorities designated by the Parties;
this requirement shall be without prejudice to the right
of a Party to require that such requests and commu-
nications be addressed to it through the diplomatic
channel.

“T. Requests shall be made in writing [in a lan-
guage acceptable to the requested Party. The language
or languages acceptable to each Party shall be also
notified to the Secretary-General]. [In urgent circum-
stances, and if acceptable to the requested Party, such
requests may be made orally, but shall be confirmed in
writing forthwith.]

“8. Requests for mutual legal assistance shall con-
tain: ‘

“(a) The name and function of the authority
making the request;

“(b) The subject-matter and nature of the [investi-
gation,] prosecution or proceeding to which the request
relates, [including a summary of the relevant facts,] and
the name and the functions of the authority conducting
such [investigation,] prosecution or proceeding;

“(c) A description of the assistance sought and
details of any particular procedure the requesting Party
wishes to be followed;

“(d) Where necessary and possible, the identity,
location and nationality of the person concerned.

“8 bis. The requested Party may request additional
information when it appears necessary for the execu-
tion of the request in accordance with its domestic law
or when it can facilitate such execution.

“9. A request shall be executed in accordance with
the domestic law [, and by the competent authorities,]
of the requested Party and, to the extent not contrary to
the law of the requested Party and where possible, in
accordance with the procedures specified in the re-
quest.

“10. [If the requested Party so requires,] the re-
questing Party shall not disclose or use information or
evidence furnished by the requested Party for purposes
other than those stated in the request without the prior
consent of the requested Party.

“10 bis. The requesting Party may require that the
requested Party keep confidential the fact and sub-
stance of the request except to the extent necessary to
execute the request. If the requested Party cannot com-
ply with the requirement of confidentiality, it shall
promptly inform the requesting Party.

“11. Mutual legal assistance may be refused:

“(a) If the request is not made in conformity with
the provisions of this article;

“(b) If the requested Party considers that execution
of the request is likely to prejudice its sovereignty,
security, ordre public or other essential interests;

“I(c) If the authorities of the requested Party would
be prohibited by its domestic law from carrying out a
request made with regard to the same offence having
been committed within its territory;]

“(d) If it would be contrary to the [Constitution,
fundamental legal principles or] to the law of the re-
quested Party relating to mutual legal assistance for the
request to be granted;

“[(e) If the execution of the request would require
that authorities of the requesting Party undertake func-
tions or actions, in the territorial jurisdiction of the
requested Party, which are exclusively reserved to the
competent authorities of the requested Party in accord-
ance with its national legislation.]

“12. Mutual legal assistance may be postponed on
the ground that it interferes with an ongoing investiga-
tion or prosecution. In such a case, the requested Party
shall consult with the requesting Party to determine if
the assistance can be given subject to such terms and
conditions as the requested Party deems necessary.

“13. The Parties shall consider, as may be neces-
sary, the possibility of concluding bilateral or regional
agreements that would serve the purposes, and give
practical effect to the provisions of, this article.

“Additional paragraphs

“[A witness, expert or other person who consents to
give evidence in a proceeding or to assist in an investi-
gation, prosecution or judicial proceeding in the
requesting Party, shall not be prosecuted, detained,
punished or subjected to any other restriction of his
personal liberty in the territory of that Party in respect
of acts, omissions or convictions prior to his departure
from the territory of the requested Party, nor shall
advantage be taken of the person for the purpose of
civil proceedings. Such safe conduct shall cease when
the witness or expert or person having had, for a period
of fifteen consecutive days from the date when his
presence is no longer required by the judicial authori-
ties, an opportunity of leaving, has nevertheless re-
mained voluntarily in the territory or, having left it, has
returned of his own free will.]

“The ordinary costs of executing a request shall
be borne by the requested Party. If expenses of an
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extraordinary nature are or will be required to fulfil the
request, the Parties shall consult to determine the terms
and conditions under which the request will be executed.

“Reasons shall be given for any refusal of mutual
assistance.”

II. AMENDMENTS

2. Amendments were submitted to article 5 by India (E/
CONF.82/C.1/L.13), Israel (E/CONF.82/C.1/L.26), Nether-
lands (E/CONF.82/C.1/L.32), Canada and United States
of America (E/CONF.82/C.1/L.33), China (E/CONF.82/
C.1/L.34), Jamaica (E/CONF.82/C.1/L.35), Australia (E/
CONF.82/C.1/L..36), Switzerland (E/CONF.82/C.1/L.37)
and Netherlands (E/CONF.82/C.1/L.39).

Paragraphs 1 and 2
India (E/CONF.82/C.1/L.13)

Replace paragraphs 1 and 2 with the following text:

“l. Having due regard to their constitutional, legal
and administrative systems, the Parties shall afford one
another, upon request and in accordance with the pro-
visions of this article, the widest measure of mutual
legal assistance in all investigations, prosecutions and
other judicial proceedings relating to offences enume-
rated in paragraph 1 of article 2 of this Convention
which fall within the jurisdiction of the requesting
Party.

“2. The Parties undertake to adopt legislative and
administrative measures as may be necessary within
their domestic legal systems to ensure that effective
assistance as envisaged in this article may be rendered
to other Parties at their request.”

Paragraph 3
Netherlands (E/CONF.82/C.1/L.32)

Replace paragraph 3 with the following text:

“3. Mutual legal assistance to be afforded in ac-
cordance with this article may be requested for any of
the following purposes:

“(a) The taking of statements from persons, whether
or not under oath or promise;

“(b) Effecting service of judicial documents;

“(c) Search of premises and seizure of items of
evidence;

“(d) Examining objects and sites;
“(e) Providing information and objects;

“(f) Providing originals or certified copies of docu-
ments and records, including bank, financial, corporate
or business records;

“(g) Identifying proceeds, property, instrumentali-
ties or other things for evidentiary purposes.”

New paragraph 3 quater

Canada and United States of America
(E/CONF.82/C.1/L.33)

Add the following paragraph:

“3 quater. In order to carry out the measures re-
ferred to in this article, each Party shall empower its
courts or other competent authorities to order that bank,
financial or commercial records be made available. A
Party shall not decline to render assistance under this
article on the grounds of bank secrecy.”

Paragraph 4

Australia (E/CONF.82/C.1/L.36)

Combine paragraphs 4 and 5 in a single paragraph 4

reading as follows:

“4, (a) The Parties, including their competent
authorities, may provide for assistance, including those
types described in paragraph 3, pursuant to other bila-
teral or multilateral treaties, agreements, arrangements
or practices;

“(b) Paragraphs [3] and [8] to [13] shall not apply
to requests where a treaty, bilateral or multilateral, gov-
erns or will govern whether in whole or in part, the
provision of mutual legal assistance in criminal mat-
ters, except to the extent such treaty derogates from any
principle or obligation contained in those paragraphs.”

Paragraph 5

Netherlands (E/CONF.82/C.1/L.39)

Amend paragraph 5 to read as follows:

“Paragraphs 6-[12] of this article shall apply to re-
quests made pursuant to this article if the Parties in
question are not bound by a treaty of mutual legal
assistance. If these Parties are bound by such a treaty,
the corresponding provisions of that treaty shall apply
unless the Parties agree to apply paragraphs 6-[12] of
this article in lieu thereof.”

Paragraph 6

China (E/CONF.82/C.1/L.34)

Amend the last sentence to read as follows:

“Transmission of requests for mutual legal assist-
ance and any communication related thereto shall be
effected between the authorities designated by the Par-
ties; this requirement shall be without prejudice to the
right of a Party to require that such requests and com-
munications be addressed to it through the diplomatic
channel; and in urgent circumstances, through ICPO/
Interpol channels, if possible.”

Netherlands (E/CONF.82/C.1/L.32)

Add the following sentence at the end of the paragraph:
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“6. [...]

“A Party may, while submitting a declaration or
notification pursuant to article 24, designate an autho-
rity for each of the territories for the international
relations of which it is responsible.” '

Paragraph 8
Israel (E/CONF.82/C.1/1.26)

Add the following at the end of the paragraph:

“(e) A copy of the court order or judgement rele-
vant to the request;

“(f) The relevant provisions of the penal law which
is applicable to the investigation or prosecution;

“(g) A statement of the connection between the
assistance requested and the action being investigated
or prosecuted.”

Jamaica (E/CONF.82/C.1/L.35)

Add the following subparagraph (e):

“(e) The purpose for which the evidence, informa-
tion or action is sought.”

Paragraph 9
Israel (E/CONF.82/C.1/1..26)
Add the following additional sentence:

“The requested State shall give serious consideration
to implementing a request for taking evidence in a
manner consistent with the law of the requesting State.”

Paragraph 10
Switzerland (E/CONF.82/C.1/L.37)

Should the introductory clause in square brackets be
retained, add the following words before the words “the

requesting Party”:

, in general through a declaration to the Secre-
tary- General or in a concrete case, ”

Paragraph 10 bis
Jamaica (E/CONF.82/C.1/L.35)

Insert the following as subparagraph 10 bis (b) and
number paragraph 10 bis of the basic proposal as sub-
paragraph 10 bis (a):

“(b) The requested Party may require that the re-
questing Party keep confidential the information or
evidence furnished. The requesting Party shall comply
with the conditions of confidentiality unless and to the
extent that the requested State waives the conditions
upon application by the requesting State on the ground

that, for reasons of overriding public interest, disclo-
sure of the information or evidence is necessary as
evidence in criminal proceedings.”

Paragraph 11
Netherlands (E/CONF.82/C.1/L.32)

Replace subparagraph 11(c) with the following text:

“(c) If the authorities of the requested Party would
be prohibited by its domestic law from carrying out the
action requested with regard to any similar offence, had
it been subject to investigation or prosecution under
their own jurisdiction;”

Jamaica (E/CONF.82/C.1/L.35)

Add the following additional subparagraphs (f), (g) and
(h):

“f M, in cases where criminal proceedings have
not been instituted, the requested Party is not satisfied
on the basis of the information before it that a criminal
offence has been or is likely to be committed;

“(g) If there are substantial grounds leading the
requested State to believe that compliance would facili-
tate the prosecution or punishment of any person on
account of his race, religion, nationality or political
opinions or would cause prejudice for any of these
reasons to any person affected by the request.

“(h) If the criminal matter appears to the requested
Party to concern conduct in relation to which the per-
son now accused or suspected of having committed an
offence has been acquitted or convicted by a court in
the country of the requested Party.”

New paragraph 11 bis
Israel (E/CONF.82/C.1/L.26)

Insert the following as a new paragraph 11 bis:

“11 bis. Nothing in this article will permit the
authorities of the requesting Party to assume functions
or undertake actions in the territorial jurisdiction of the
requested Party which are exclusively reserved to the
competent authorities of the requested Party in accord-
ance with its national legislation, unless express autho-
rization is given therefor by the requested Party.”

Canada and United States of America
(E/CONF.82/C.1/L.33)

Insert the following as a new paragraph 11 bis:

“This Convention is intended solely for mutual legal
assistance between the Parties. Without prejudice to
rights conferred upon private persons by the domestic
law of the States Parties, the provisions of this Con-
vention shall not give rise to a right on the part of
any private person to obtain, suppress or exclude any
evidence or to impede the execution of a request.”
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Additional paragraphs
China (E/CONF.82/C.1/1..34)

Replace the text of the second additional paragraph
with the following text:

“The cost of executing a request shall be borne by
the requested Party, but the extra expenses incurred by
the requested Party in providing assistance in accord-
ance with the special procedures required by the re-
questing Party shall be bome by the requesting Party.”

Israel (E/CONF.82/C.1/1..26)

Add the following new paragraph:

“The allowances, including subsistence allowances,
to be paid and the travelling expenses to be refunded to
a witness or expert by the requesting Party shall be
calculated as from his place of residence and shall be
at rates at least equal to those provided for in the scales
and rules in force in the country where the hearing is
intended to take place.”

III. PROCEEDINGS OF COMMITTEE 1
A. Meetings
3* Committee I discussed article 5, and the amendments

thereto, at its 28th to 33rd meetings, from 13 to 15 De-
cember 1988.

B. Consideration and decisions
Paragraph 1

4. The Committee considered paragraph 1 as contained
in the basic proposal and a reformulated text proposed by
India (E/CONF.82/C.1/L.13).

5. The Committee did not accept the text proposed by
India and decided to retain paragraph 1 as contained in the
basic proposal.

6. The Drafting Committee was requested to consider
whether the word *“any” was necessary.

Paragraph 2

7. The Committee decided to delete paragraph 2 as con-
tained in the basic proposal. It did not accept the alterna-
tive text proposed by India.

Paragraph 3

8. The Committee based its consideration of paragraph 3

on the text contained in the basic proposal and a reformula-
tion proposed by the Netherlands (E/CONF.82/C.1/1..32).

*In the draft report the paragraph numbering was inocrrect for para-
graphs 3-71 and thus differs from the final report.

Introductory sentence of paragraph 3

9. The Committee agreed on the introductory sentence
as contained in the text proposed by the Netherlands (E/
CONF.82/C.1/L.32).

Subparagraph 3(a)

10. The Committee agreed on the text of subparagraph
3(a) as contained in the basic proposal.

11. The Drafting Committee was requested to ensure
that the terms used in the various languages would cover
all forms of evidence and statements.

Subparagraphs 3(b) and 3(c)

12. The Committee agreed on the text of subparagraphs
3(b) and 3(c) as contained in the basic proposal with the
deletion of the words “requests for” in subparagraph 3(c).

Subparagraph 3(d)

13. The Committee agreed on the text of subparagraph
3(d) as proposed by the Netherlands (E/CONF.82/C.1/L.32).

14. The attention of the Drafting Committee was drawn
to the desirability of inserting the word “visiter” before
the words “des lieux” in the French text.

Subparagraph .3(e)
15. The Committee agreed on the text of subparagraph
3(e) as proposed by the Netherlands (E/CONF.82/C.1/

L.32) amended to read as follows: “providing information
and evidentiary items”.

Subparagraph 3(f)

16. The Committee agreed on the text of subparagraph
3(f) as proposed by the Netherlands (E/CONF.82/C.1/L.32)
with the insertion of the word “relevant” before the word
“documents”.

Subparagraph 3(g)

17. The Committee agreed on the text of subparagraph
3(g) as proposed by the Netherlands (E/CONF.82/C.1/
L.32) with the insertion of the words “or tracing” before
the word “proceeds”.

Paragraph 3 bis

18. The Committee agreed on the text of paragraph 3 bis
as contained in the basic proposal.

Paragraph 3 ter

19. The Committee agreed on the text of paragraph 3 ter
as contained in the basic proposal with the replacement of
the word “national” with the word “domestic” and the
deletion of the words “are prepared”.

Paragraph 3 quater k

20. The Committee considered the text of the proposed
new paragraph 3 guater submitted by the United States of
America (E/CONE.82/C.1/L.33).
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21. Following informal consultations and general discus-
sion, the Committee agreed to retain the text of the second
sentence of the proposal, amended to read as follows: “A
Party shall not decline to render mutual legal assistance
under this article on the grounds of bank secrecy.”

22. The representative of Jamaica reserved his position
with regard to certain aspects of the provision.

Paragraph 4

23. The Committee considered the provisions of para-
graph 4 on the basis of the text contained in the basic
proposal and a combined reformulation of paragraphs 4
and 5 proposed by Australia (E/CONF.82/C.1/1..36).

24. The Committee agreed on the text of paragraph 4 as
contained in the basic proposal with the deletion of the
second sentence.

25. The Committee decided to introduce new wording in
paragraph 13 to cover some considerations contained in
the deleted sentence.

Paragraph 5

26. The Committee agreed on the text of paragraph 5 as
proposed by the Netherlands (E/CONF.82/C.1/L.39) with
reference being made to paragraphs 6 to 12 fer.

Paragraph 6

27. The Committee based its consideration of para-
graph 6 on the text contained in the basic proposal, an
amendment proposed by China (E/CONF.82/C.1/L.34),
and an amendment proposed by the Netherlands (E/
CONF.82/C.1/L.32).

28. The representative of the Netherlands withdrew his
amendment following the decision in Committee II to
delete in the final clauses article 24 on territorial applica-
tion (E/CONF.82/C.2/L.16).

29. The Committee agreed on the text contained in the
basic proposal with the addition of the words “when
necessary” between the words “authority or” and the word
“authorities” in the first sentence and, taking into consid-
eration the amendment proposed by China (E/CONF.82/
- C.1/L.34), added, at the end of the paragraph, the words
“and in urgent circumstances, where the Parties agree,
through ICPO/Interpol channels, if possible”.

Paragraph 7

30. The Committee agreed on the text of paragraph 7
contained in the basic proposal with the deletion of the
word “also” in the second sentence and the replacement of
the words “if acceptable to the requested Party, such” in
the third sentence by the words “and where agreed by the
Parties”.

Paragraph 8

31. The Committee based its consideration of para-
graph 8 on the text contained in the basic proposal and the

proposed additional subparagraphs submitted by Israel (E/
CONF.82/C.1/1..26) and Jamaica (E/CONF.82/C.1/L.35).

32. As regards the text contained in the basic proposal,
the Committee agreed to the following.

Introductory sentence of paragraph 8

33. The introductory sentence of paragraph 8 was accep-
ted as contained in the basic proposal.

Subparagraph 8(a)

34. The Committee agreed on the text of subparagraph
8(a) with the replacement of the words “name and func-
tion” by the word “identity”.

Subparagraph 8(b)

35. The Committee agreed on the text of subparagraph
8(b) with the deletion of the words “including a summary
of the relevant facts” and, in replacement, the insertion of
a new subparagraph 8(b) bis reading as follows: “a sum-
mary of the relevant facts, except for requests for the
purpose of service of judicial documents”.

Subparagraph 8(c)

36. The Committee agreed on the text of subparagraph
8(c) as contained in the basic proposal.

Subparagraph 8(d)

37. The Committee agreed on the text of subparagraph
8(d) as contained in the basic proposal with the deletion
of the words “necessary and” and the replacement of the
word “the” by the word “any” before the word “person”.

Proposed additional subparagraphs 8(e) to (g)

38. The Committee did not accept the text of the addi-
tional subparagraphs 8(e) to (g) proposed by Israel (E/
CONF.82/C.1/L.26) but agreed on a new subparagraph (e)
proposed by Jamaica (E/CONF.82/C.1/L.35).

Paragraph 8 bis

39. The Committee agreed on the text of paragraph 8 bis
as contained in the basic proposal.

Paragraph 9

40. The Committee based its consideration of para-
graph 9 on the text contained in the basic proposal and the
addition proposed by Israel (E/CONF.82/C.1/L.26).

41. The Committee did not accept the addition proposed
by Israel and agreed on the text contained in the basic
proposal with the deletion of the words “and by the com-
petent authorities”.

Paragraph 10

42. The Committee based its consideration of para-
graph 10 on the text contained in the basic proposal and
the amendment proposed by Switzerland (E/CONF.82/C.1/
L.37).
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43. The discussion focused on the deletion or retention
of the introductory clause “If the requested Party so
requires” and the use of the word “disclose™.

44. The representative of Switzerland indicated that he
would not press for his amendment if the introductory
clause was deleted.

45. In order to accommodate the views of the representa-
tives who favoured the deletion of the introductory clause
and those who argued for its retention, the Chairman pro-
posed a reformulation of the basic proposal reading as
follows:

“The requesting Party shall not transmit nor use
information or evidence furnished by the requested
Party for investigations, prosecutions or proceedings
other than those stated in the request without the prior
consent of the requested Party.”

46. The text as reformulated by the Chairman was
agreed upon by the Committee.

Paragraph 10 bis

47. The Committee based its consideration of para-
graph 10 bis on the text contained in the basic proposal
and the additional text proposed by Jamaica (E/CONF.82/
C.1/L.35).

48. The Committee did not accept the additional text
proposed by Jamaica as it considered that the issue of
confidentiality was adequately covered under paragraph 10.

49. The Committee agreed on the text of paragraph 10 bis
as contained in the basic proposal.

Paragraph 11

50. The Committee based its consideration of para-
graph 11 on the text contained in the basic proposal, the
amendment submitied by the Netherlands (E/CONF.82/
C.1/L.32) and the additional subparagraphs proposed by
Jamaica (E/CONF.82/C.1/L.35).

Introductory sentence and subparagraphs 11(a)
and 11(b)

51. The Committee agreed on the text of the introduc-
tory sentence and subparagraphs 11(a) and 11(b) as con-
tained in the basic proposal.

Subparagraph 11(c)

52. The Committee agreed on the text of subparagraph
11(c) as proposed by the Netherlands (E/CONEFE.82/C.1/
L.32) with the insertion of the words “or proceedings”
after the word “prosecution” and the deletion of the word
“or” after the word “investigation”.

Subparagraph 11(d)

53. The Committee agreed on the text of subparagraph
11(d) as contained in the basic proposal with the replace-
ment of the words “constitution, fundamental legal prin-
ciples or to the law” by the words “legal system”.

Subparagraph 11(e)

54. The Committee decided to delete subparagraph
11(e), as its substance was covered by other provisions of
the Convention, in particular article 1 bis.

Additional subparagraphs 11(f)-(h)

55. The Committee did not accept the additional subpara-
graphs 11(f)-(h) proposed by Jamaica (E/CONF.82/C.1/
L.35), the substance of which was considered sufficiently
covered by other provisions of article 5.

New paragraph 11 bis

56. The Committee did not accept the new paragraph 11
bis proposed by Israel (E/CONF.82/C.1/L.26) as it
covered the same ground as subparagraph 11(e) which was
deleted.

57. The representative of the United States of America

" withdrew his proposed additional paragraph 11 bis (E/

CONF.82/C.1/1.33).
Paragraph 12

58. The Committee agreed on the text of paragraph 12
as contained in the basic proposal with the insertion of the
words “or proceedings” after the word “prosecution” and
the deletion of the word “or” after the word “investiga-
tion”.

Paragraph 13

59. In connection with its decision to delete the second
sentence of paragraph 4, the Committee agreed to amend
the text of paragraph 13 as contained in the basic proposal
by replacing the words “regional” by the word “multi-
lateral”, inserting the words “or arrangements” after the
word “agreements”, and inserting the words “or enhance”
before the words “the provisions”.

Additional paragraphs

First additional paragraph

60. The Committee considered the text of the first addi-
tional paragraph as contained in the basic proposal. An
alternative text was orally proposed by the representative
of France.

61. Following general discussion, the Committee agreed

on the first sentence with the deletion of the words “nor
shall advantage be taken of the person for the purpose of -
civil proceedings”.

62. With regard to the second sentence, the Committee
agreed on the text contained in the basic proposal with the
insertion between the words “days” and “from the date” of
the words “or for any period agreed on by the Parties” and
the replacement of the word “when” by the words “on
which he has been officially told that”.

63. The Drafting Committee was requested to find an
appropriate term or formulation for the words “safe
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conduct” so as to convey the meaning of immunity in the
various languages.

64. The Committee decided to insert the first additional
paragraph as paragraph 12 bis.

Second additional paragraph

65. The Committee had before it the text of the second
additional paragraph as contained in the basic proposal
and the draft proposed by China (E/CONF.82/C.1/L.34).
Alternative texts were orally proposed by the representa-
tives of Morocco and the United States of America.

66. TFollowing general discussion and various oral
amendments to the basic proposal, the representative of
China withdrew his amendment and the Committee agreed
on the second additional paragraph to read as follows:

“The ordinary costs of executing a request shall be
borne by the requested Party unless otherwise agreed
by the Parties. If expenses of a substantial or extra-
ordinary nature are or will be required to fulfil the
request, the Parties shall consult to determine the terms
and conditions under which the request will be exe-
cuted as well as the manner by which the costs shall be
bome.”

67. Bearing in mind the text agreed upon by the Com-
mittee, the representative of Israel withdrew her proposal
for a new additional paragraph (E/CONF.82/C.1/L.26).

68. The Committee decided to insert the second addi-
tional paragraph as paragraph 12 ter.

Third additional paragraph

69. The Committee agreed on the text of the third addi-
tional paragraph as contained in the basic proposal.

70. The Committee decided to insert the third additional
paragraph as paragraph 11 bis.

IV. TEXT TRANSMITTED TO THE.
DRAFTING COMMITTEE

- 71. The Committee agreed on the following text which
is being transmitted to the Drafting Committee for its
consideration.

“MUTUAL LEGAL ASSISTANCE

“1. 'The Parties shall afford one another, pursuant
to this article, the widest measure of mutual legal as-
sistance in any investigations, prosecutions and judicial
proceedings in relation to a criminal offence estab-
lished in accordance with article 2, paragraph 1.

“2.  (Deleted)
“3. Mutual legal assistance to be afforded in ac-

cordance with this article may be requested for any of
the following purposes:

“(a) Taking evidence or statements from persons;
“(b) Effecting service of judicial documents;

“(c) Executing searches and seizures;

“(d) Examining objects and sites;

“(e) Providing information and evidentiary items;

“(f) Providing originals or certified copies of rele-
vant documents and records, including bank, financial,
corporate or business records;

“(g) ldentifying or tracing proceeds, property, in-
strumentalities or other things for evidentiary purposes.

“3 bis. The Parties may afford one another any
other forms of mutual legal assistance allowed by the
domestic law of the requested Party.

“3 ter. Upon request, the Parties shall facilitate or
encourage, to the extent consistent with domestic law
and practice, the presence or availability of persons,
including persons in custody, who consent to assist in

" investigations or participate in proceedings.

“3 gquater. A Party shall not decline to render
mutual legal assistance under this article on the
grounds of bank secrecy.

“4, The provisions of this article shall not affect
the obligations under any other treaty, bilateral or multi-
lateral, which governs or will govern, in whole or in
part, mutual legal assistance in criminal matters.

“5.  Paragraphs 6 to 12 ter of this article shall
apply to requests made pursuant to this article if the
Parties in question are not bound by a treaty of mutual

.legal assistance. If these Parties are bound by such a

treaty, the corresponding provisions of that treaty shall
apply unless the Parties agree to apply paragraphs 6 to
12 ter of this article in lieu thereof.

“6. Parties shall designate an authority or, when
necessary, authorities which shall have the responsi-
bility and power to execute requests for mutual legal
assistance or to transmit them to the competent autho-
rities for execution. The authority or the authorities
designated for this purpose shall be notified to the
Secretary-General. Transmission of requests for mutual
legal assistance and any communication related thereto
shall be effected between the authorities designated by
the Parties; this requirement shall be without prejudice
to the right of a Party to require that such requests and
communications be addressed to it through the diplo-
matic channel and, in urgent circumstances, where the
Parties agree, through ICPO/Interpol channels, if pos-
sible.

“7. Requests shall be made in writing in a lan-
guage acceptable to the requested Party. The language
or languages acceptable to each Party shall be notified
to the Secretary-General. In urgent circumstances, and
where agreed by the Parties, requests may be made
orally, but shall be confirmed in writing forthwith.

“8. Requests for mutual legal assistance shall
contain:
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“(a) The identity of the authority making the re-
-quest;

“(b) The subject-matter and nature of the investiga-
tion, prosecution or proceeding to which the request
relates, and the name and the functions of the authority
conducting such investigation, prosecution or proceed-
ing;

“(b) bis A summary of the relevant facts, except
for requests for the purpose of service of judicial docu-
ments;

“(c) A description of the assistance sought and
details of any particular procedure the requesting Party
wishes to be followed;

“(d) Where possible, the identity, location and
nationality of any person concerned; and

“(e) The purpose for which the evidence, informa-
tion or action is sought.

“8 bis. The requested Party may request additional
information when it appears necessary for the execu-
tion of the request in accordance with its domestic law
or when it can facilitate such execution.

“9. A request shall be executed in accordance with
the domestic law of the requested Party and, to the
extent not contrary to the law of the requested Party
and where possible, in accordance with the procedures
specified in the request.

“10. The requesting Party shall not transmit nor use
information or evidence furnished by the requested
Party for investigations, prosecutions or proceedings
other than those stated in the request without the prior
consent of the requested Party. :

“10 bis. The requesting Party may require that the
requested Party keep confidential the fact and sub-
stance of the request except to the extent necessary
to execute the request. If the requested Party cannot
comply with the requirement of confidentiality, it shall
promptly inform the requesting Party.

“11. Mutual legal assistance may be refused:

“(a) If the request is not made in conformity with
the provisions of this article;

“(b) If the requested Party considers that execution
of the request is likely to prejudice its sovereignty,
security, ordre public or other essential interests;

“(c) If the authorities of the requested Party would
be prohibited by its domestic law from carrying out the
action requested with regard to any similar offence, had
it been subject to investigation, prosecution or proceed-
ings under their own jurisdiction;

“(d) If it would be contrary to the legal system of
the requested Party relating to mutual legal assistance
for the request to be granted.

“11 bis. Reasons shall be given for any refusal of
mutual assistance.

“12. Mutual legal assistance may be postponed on
the ground that it interferes with an ongoing investiga-
tion, prosecution or proceedings. In such a case, the
requested Party shall consult with the requesting Party
to determine if the assistance can be given subject to
such terms and conditions as the requested Party deems
necessary.

“12 bis. A witness, expert or other person who
consents to give evidence in a proceeding or to assist
in an investigation, prosecution or judicial proceeding
in the requesting Party, shall not be prosecuted, de-
tained, punished or subjected to any other restriction of
his personal liberty in the territory of that Party in
respect of acts, omissions or convictions prior to his
departure from the territory of the requested Party.
Such safe conduct shall cease when the witness or
expert or person having had, for a period of fifteen
consecutive days, or for any period agreed on by the
Parties, from the date on which he has been officially
told that his presence is no longer required by the judi-
cial authorities, an opportunity of leaving, has never-
theless remained voluntarily in the territory or, having
left it, has returned of his own free will.

“12 ter. The ordinary costs of executing a request
shall be borne by the requested Party unless otherwise
agreed by the Parties. If expenses of a substantial or
extraordinary nature are or will be required to fulfil the
request, the Parties shall consult to determine the terms
and conditions under which the request will be exe-
cuted as well as the manner by which the costs shall be
borne.

“13. The Parties shall consider, as may be neces-
sary, the possibility of concluding bilateral or multi-
lateral agreements or arrangements that would serve the
purposes and give practical effect to, or enhance the
provisions of this article.”

DOCUMENT E/CONF.82/C.1/L.18/ADD.7

[Original: English]
[15 December 1988]

Article 5 bis
1. BASIC PROPOSAL

The text of article 5 bis which was before the Confer-

ence in document E/CONF.82/3 read as follows:

“[Article 5 bis

“The Parties shall give consideration to the possi-
bility of transferring to one another proceedings for
criminal prosecution of offences enumerated in arti-
cle 2, paragraph 1, of this Convention in cases where
such transfer is to be considered in the interest of a
proper administration of justice.]”



Main Conference documents 133

II. PROCEEDINGS OF COMMITTEE I
A. Meetings

2. Committee 1 discussed article 5 bis at its 32nd meet-
ing, on 15 December 1988.

B. Consideration and decisions

3. The Committee decided to replace the word “enu-
merated” by the words “set forth” and agreed upon the
text thus amended.

4. The Drafting Committee was requested to consider
whether the expression “of this Convention”, which may
not be consistently used in the respective articles where
reference is made to other articles, could be dispensed
with.

5. The Committee also agreed that the title of the article
would read: “Transfer of proceedings”.

III. TEXT SUBMITTED TO THE
DRAFTING COMMITTEE

6. The Committee agreed on the following text, which is
being submitted to the Drafting Committee:

“TRANSFER OF PROCEEDINGS

“The Parties shall give consideration to the possi--
bility of transferring to one another proceedings for
criminal prosecution of offences set forth in article 2,
paragraph 1, of this Convention in cases where such
transfer is to be considered in the interest of a proper
administration of justice.”

DOCUMENT E/CONF.82/12*

Report of Committee of the Whole II

DOCUMENT E/CONF.82/C.2/L.13

[Original: English/Spanish]
[16 December 1988]

1. Committee of the Whole II (Committee II) held
34 meetings from 28 November through 16 December
1988. At its 21st meeting, the Committee decided to estab-
lish a Working Group to consider the Final Clauses of the
Draft Convention (articles 20 to 28). The Chairman of the
Working Group reported to the Committee on 15 Decem-
ber 1988.

2. Atits first plenary meeting on 25 November 1988, the
Conference elected 1. Bayer (Hungary) as Chairman of
Committee II. At its 2nd meeting on 28 November 1988,
Committee II elected L. H. J. B. van Gorkom (Nether-
lands) as Vice-Chairman and Y. Ferndndez Ochoa (Costa
Rica) as Rapporteur. The Vice-Chairman later acted as
moderator of the Working Group referred to in para-
graph 1.

3. Committee II had originally been entrusted by the
Conference with the consideration of the Preamble and
articles 6 bis, 7, 8, 9, 10, 11, 11 bis, 12, 13, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27 and 28. It was
later decided to entrust consideration of article 6 to Com-
mittee of the Whole II (Committee II). The Preamble,
which had originally been transmitted to Committee II for
consideration, was later considered by Committee I

*Incorporating documents E/CONF.82/C.2/L..13 and Add.1-13. .

[Original: English]
[18 December 1988]

4. The Rapporteur forwarded the draft report to the
Drafting Committee in E/CONF.82/C.2/L.13/Add.1-13.
The Drafting Committee was instructed by the General
Committee to report directly to the Conference.

DOCUMENT E/CONF.82/C.2/L.13/ADD.8*

[Original: English/Spanish]
[13 December 1988]

I. BASIC PROPOSAL

1. The text of article 6 which was before the Conference
in document E/CONF.82/3 reads as follows:

“Article 6

“OTHER FORMS OF COOPERATION AND TRAINING

“1. The Parties shall cooperate closely with each
other, consistent with their respective national legal and
administrative systems, with a view to enhancing the
effectiveness of law enforcement action to suppress the
illicit traffic. They shall, in particular:

“(a) Establish and maintain channels of communi-
cation between competent national agencies and ser-
vices to facilitate the secure and rapid exchange of
information concerning all aspects of illicit traffic, in-
cluding, if the Parties concerned deem it appropriate,
links with other criminal activities.

*Incorporating document E/CONF.82/C.2/L.13/Add.8/Corr.1, dated
15 December 1988.
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“(b) Cooperate with one another in conducting en-
quiries with respect to the illicit traffic at the inter-
national level, the identification, whereabouts and
activities of traffickers, and the movement of property
that may be derived from or used in the illicit traffic.

“(c) In appropriate cases and if not contrary to
national law, establish joint teams, taking into account
the need to protect the security of persons and of
operations, to carry out the provisions of this para-
graph. Officials of any Party taking part in such teams
shall act as authorized by the appropriate authorities of
the Party on whose territory the operation is to take
place. In all such cases the Parties involved shall ensure
that the sovereignty of the Party on whose territory the
operation is to take place is fully respected.

“(d) Transfer, when appropriate, samples of con-
trolled substances for analytical or investigative pur-
poses. :

“2.  Each Party shall, to the extent necessary, ini-

tiate, develop or improve specific training programmes
for its law enforcement, customs and other personnel
charged with the suppression of the illicit traffic. Such
programmes shall deal, in particular, with the following:

“(a) Methods used in the detection and suppression
of the illicit traffic;

“(b) Routes and techniques used by traffickers,
particularly in transit States, and appropriate counter-
measures;

“(c¢) Monitoring of the import and export of con-
trolled substances;

“(d) Detection and monitoring of the flow of pro-
perty derived from or used in the illicit traffic;

“(e) Methods used for concealment of such pro-
perty;
“(f) Collection of evidence;

“(g) Control techniques in free trade zones and free
ports;

“(h) Modem law enforcement techniques.

“3. The Parties shall assist each other to plan and
implement training programmes designed to share ex-
pettise in the areas referred to in paragraph 2 and, to
this end, shall also, when appropriate, use regional and
international conferences and seminars to stimulate co-
operation and allow discussion on problems of mutual
concern, including the special problems and needs of
transit States.

“4. The Parties shall facilitate effective coordina-
tion between their competent national agencies and
services and, in that context, shall consider, where
appropriate, allowing the posting of liaison officers
from other Parties within their borders, on the basis of
bilateral -or other agreements or arrangements, and pro-
moting the exchange of personnel and other experts on
the illicit traffic.

“5. The Parties shall endeavour, directly or
through competent international organizations, to es-
tablish programmes of technical cooperation for the

benefit of Parties, with due regard to the special prob-
lems and needs of those which are transit States, to
improve channels of communication and to provide
technical aid when requested and able to do so.”

II. AMENDMENTS

2. The Committee had before it an amendment submit-
ted by Mexico (E/CONF.82/3, annex IV).

3. Further amendments were submitted by Cuba (E/
CONF.82/C.2/L.18), Israel (E/CONF.82/C.2/L.23), Nether-
lands (E/CONF.82/C.2/1..25), Japan (E/CONF.82/C.2/L.26)
and Australia, Kenya, Netherlands, Paraguay, Thailand,
United Kingdom of Great Britain and Northern Ireland
and United States of America (E/CONF.82/C.2/1..27 and
Corr.D). :

4. These amendments were to the following effect:
Japan (E/CONF.82/C.2/L.26):

Wherever the expression “illicit traffic” appears in the
text it should be replaced by “offences established in
accordance with article 2, paragraph 1”.

Australia, Kenya, Netherlands, Paraguay, Thailand,
United Kingdom of Great Britain and Northern
Ireland and United States of America
(E/CONF.82/C.2/L.27 and Com.1)

New definition—*Transit traffic”: “Transit traffic”
means the illicit movement of narcotic drugs, psycho-
tropic substances or substances in Lists A and B through
the territory of a Party to which these substances are
neither ultimately destined nor from which they origi-
nated. :

Paragraph 1
Mexico (E/CONF.82/3, annex 1V)
Delete subparagraphs (a) to (d) of paragraph 1.
Subparagraph 1(a) bis k
Cuba (E/CONF.82/C.2/L.18)

Add new subparagraph 1(a) bis to read:

“(a) bis. Where they are neighbouring States, they
shall promote, through mutual coordination, the ex-
change of information concerning measures that they
take in the vicinity of the boundaries of their respec-
tive territories for the prevention and repression of
illicit drug trafficking, for the purpose of ensuring that
traffickers do not enter the national territory of one of

. the Parties or unload their illicit merchandise there as
a means of evading the vigilance of one of the Parties
or pursuit by it, and shall similarly prevent any action
taken by one of the Parties in this regard from having
consequences prejudicial to the other Party;”
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Subparagraph 1(b)
Netherlands (E/CONF.82/C.2/L.25)

Reformulate subparagraph 1(b) to read:

“(b) Cooperate with one another in conducting en-
quiries with respect to offences, established in accord-
ance with article 2, paragraph 1, having international
dimensions, the identification, whereabouts and activi-
ties of suspected persons and the movement of pro-
ceeds from, or drugs, substances or instrumentalities
used in, the commission of such offences.”

Subparagraph I(c)
Israel (E/CONF.82/C.2/L.23)

Reformulate the first sentence of the suparagraph to
read:

“(c) In appropriate cases, if not contrary to national
law and subject to the approval of the requested State,
establish joint teams . . . is fully respected”

Cuba (E/CONF.82/C.2/L.18)

Reformulate the last sentence of the subparagraph to
read:

“(c) In all such cases the Parties involved shall
guarantee that the sovereignty of the Party on whose

territory the operation is to take place is fully respec-
ted;”

Paragraph 2
Subparagraph 2(a)
Netherlands (E/CONF.82/C.2/L.25)

Reformulate the subparagraph to read:

“(a) Methods used in the detection and suppression
of offences established in accordance with article 2,
paragraph 1;”

Subparagraph 2(b)

Australia, Kenya, Netherlands, Paraguay, Thailand,
United Kingdom of Great Britain and Northern
Ireland and United States of America
(E/CONF.82/C.2/L..27 and Corr.1)

To replace the words “transit States” with the words
“States affected by transit traffic”.

Subparagraph 2(d)
Netherlands (E/CONF.82/C.2/1..25)

Reformulate the subparagraph to read:

“(d) Detection and monitoring of the flow of pro-
ceeds derived from, and drugs, substances and instru-
mentalities used in, the commission of offences estab-
lished in accordance with article 2, paragraph 1.”

Subparagraph 2(e)
Netherlands (E/CONF.82/C.2/L.25)

Reformulate the subparagraph to read:

“(e) Methods used for the concealment or disguise
of such proceeds;” :

Paragraph 3

Australia, Kenya, Netherlands, Paraguay, Thailand,
United Kingdom of Great Britain and Northern
Ireland and United States of America
(E/CONF.82/C.2/L.27 and Corr.l)

To replace the phrase “and the needs of transit States”
with the phrase “of States affected by transit traffic”.

Paragraph 4
Mexico (E/CONF.82/3, annex 1V)
“Delete paragraph 4.
Cuba (E/CONF.82/C.2/L.18)

Reformulate the paragraph to read:

“4, The Parties may establish effective coordina-
tion between their competent national agencies and
services and, in that context, adopt bilateral or other
agreements or arrangements for countering the illicit
traffic in narcotic drugs and psychotropic substances.”

Paragraph 5

Australia, Kenya, Netherlands, Paraguay, Thailand,
United Kingdom of Great Britain and Northern
Ireland and United States of America
(E/CONF.82/C.2/L.27 and Corr.l)

Replace paragraph 5 with the following text:

“The Parties shall endeavour, directly or through
competent international organizations, to establish pro-
grammes of technical cooperation and assistance and
improve channels of communication, with due regard
to the special problems and needs of those States
affected by transit traffic.”

IIi. PROCEEDINGS OF COMMITTEE II
A. Meetings

5. Committee II considered article 6 and the amend-
ments thereto at its 19th-24th meetings, on 9-13 December
1988.

B. Consideration and decisions
Paragraph 1

6. The Committee agreed upon the introductory sentence
of paragraph 1, as contained in the basic proposal, with
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the addition of the following phrase at the end of it: “on
the basis of bilateral or multilateral agreements or arrange-
ments”.

7. The representatives of the Federal Republic of Ger-
many, France and the United States of America stated that
the word “arrangements” in the phrase added at the end of
the introductory sentence should be understood as includ-
ing informal arrangements.

Subparagraph 1(a)

8. Committee II decided to adopt subparagraph 1(a) as
formulated in the basic proposal.

Subparagraph 1(a) bis

9. The Committee considered the proposal submitted by
Cuba to add a new subparagraph 1(a) bis (E/CONF.82/
C.2/L.18). After an exchange of views, the proposed new
subparagraph 1(a) bis was reformulated by the delegation
of Cuba to read as follows:

“l. (a) bis When one of the Parties adopts mea-
sures for the prevention and suppression of illicit traffic
in narcotic drugs, psychotropic substances and the sub-
stances in Schedules I and I of this Convention in
areas near the boundary of the territory of another
Party, with whom no bilateral, multilateral or regional
cooperation conventions or agreements for the suppres-
sion of illicit traffic in those substances exist, the Party
carrying out such measures shall supply information
on them to the other Party so that it can prevent any
damaging consequences that may ensue for its territory
as the result of attempts made by the illicit traffickers
to escape arrest or prosecution.”

10.  After a further exchange of views, the representative
of Cuba decided to withdraw the above proposal.

Subparagraph 1(b)

11. The Committee agreed on the text of subparagraph
1(b) as contained in the amendment submitted by the
Netherlands (E/CONF.82/C.2/L.25) with the following
revisions:

(a) To replace the words “international dimensions”
by the words “international nature”;

(b) To replace the words “suspected persons” by the
phrase “traffickers or persons suspected to be involved in
trafficking”;

(c) To insert after the word “proceeds” the words “or
property derived”;

(d) To substitute the words “drugs, substances” with
the words “narcotic drugs, psychotropic substances and
substances in the Schedules of this Convention”;

(e) To insert after the words “used in” the words “or
intended for use in”.

Subparagraph 1(c)

12. The Committee agreed on the text of subparagraph
1(c) as contained in the basic proposal.

13. The representative of Colombia stated that in his
country, in the course of the criminal investigation, the
administrative cooperation is determined by the decisions
of the judge entrusted with the investigation. He further
indicated that since the criminal investigation is carried on
by a judge, the establishment of a joint team to cooperate
in the case is not appropriate, and that for this reason the
delegation of Colombia had reservations to the subpara-
graphs, as adopted.

Subparagraph 1(d)

14. The Committee decided to adopt the subparagraph
1(d) as contained in the basic proposal, amended as fol-
lows:

To replace the word “Transfer” by the word “Provide”.

15. The representative of Mexico stated that in spite of
the reservation of her delegation regarding subparagraphs
1(a), 1(b), 1(c) and 1(d), the essence of which was a
proposal for the elimination of these subparagraphs, her
delegation would not object to the consensus within the
Comimittee.

Paragraph 2

16. The introductory sentence of paragraph 2 was adopted
as contained in the basic proposal with the following
amendment:

To replace the phrase “law enforcement, customs and

other personnel” by the phrase “law enforcement and other
personnel including customs”.

17. The representative of China stressed that in the view
of his delegation the reference to law enforcement and
customs personnel should be completed by the mention of
police authorities.

Subparagraph 2(a)

18. The Committee agreed on subparagraph 2(a) as re-
formulated in the amendment submitted by the Nether-
lands (E/CONF.82/C.2/L.25). ’

Subparagraph 2(b)

19. Subparagraph 2(b) was adopted as contained in the
basic proposal.

Subparagraph 2(c)

20. Subparagraph 2(c) was adopted as contained in the
basic proposal, with the replacement of the words “con-
trolled substances” by the words “parcotic drugs, psycho-
tropic substances and substances in the Schedules of this
Convention”.

Subparagraph 2(d)

21. Subparagraph 2(d) was adopted as contained in the
amendment submitted by the Netherlands (E/CONF.82/
C.2/L.25) with the following amendments: ;

(a) To insert after the word “proceeds” the words

“and property”;
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(b) To replace the words “drugs, substances™ by the
words “narcotic drugs, psychotropic substances and sub-
stances in the Schedules of this Convention”;

(c¢) To insert after the words “used in” the words “or
intended for use in”.

Subparagraph 2(e)

22. Subparagraph 2(e) was adopted as formulated in the
amendment submitted by the Netherlands (E/CONF 82/
C.2/L.25) with the following additions:

(a) To insert before the word “concealment” the
word “transfer”;

{b) To add at the end of subparagraph 2(e) the words
“property and instrumentalities”.

Subparagraphs 2(f), (g) and (h)

23. Subparagraphs 2(f), (g) and (k) were adopted as con-
tained in the basic proposal.

Paragraph 3

24. The Committee adopted paragraph 3 as contained in
the basic proposal, with the following amendment:

To insert between the words “implement” and “train-
ing” the words “research and”.

Paragraph 4

25. Following an oral proposal by the representative of
Mexico, the representative of Cuba stated that the amend-
ment to paragraph 4, contained in E/CONF.82/C.2/L.18,
could be withdrawn.

26. After an exchange of views, the Commiitee decided
to include paragraph 4 in paragraph 1 as a new subpara-
graph 1(e) reading:

“(e) Facilitate effective coordination between the
competent national agencies and services and promote
the exchange of personnel and other experts, including,
where appropriate, the posting of liaison officers.”

27. The representative of the United Kingdom stated
that the word “exchange” did not mean that reciprocity
was inevitable in the posting of liaison officers. Such post-
ing could be considered and agreed upon by the Parties in
bilateral agreements according to their needs.

28. The representative of Mexico stated that, in the
interpretation of her delegation, the principle of recipro-
city in this connection must be maintained.

29. The representative of Colombia indicated that be-
cause of the mention of liaison officers, his delegation had
to make a reservation to the paragraph.

30. It was agreed to request the Drafting Committee to
find an English word for the “officers” which would con-
vey the meaning of the French term “fonctionnaires”, and
to adjust the other languages accordingly.

Paragraph 5

31. After various exchanges of views the Committee
decided to delete paragraph 5 as contained in the basic
proposal since article 6 bis was far more detailed on the
same subject.

IV. TEXT TRANSMITTED TO THE
DRAFTING COMMITTEE

32. The Committee agreed on the following text which
is being transmitted to the Drafting Committee:

“Article 6
“OTHER FORMS OF COOPERATION AND TRAINING

“1. The Parties shall cooperate closely with each
other, consistent with their respective national legal and
administrative systems, with a view to enhancing the
effectiveness of law enforcement action to suppress the
illicit traffic. They shall, in particular, on the basis of
bilateral or multilateral agreements or arrangements:

“(a) Establish and maintain channels of communi-
cation between competent national agencies and ser-
vices to facilitate the secure and rapid exchange of
information concerning all aspects of illicit traffic, in-
cluding, if the Parties concerned deem it appropriate,
links with other criminal activities.

“(b) Cooperate with one another in conducting in-
quiries with respect to offences, established in accord-
ance with article 2, paragraph 1, having international
nature, the identification, whereabouts and activities of
traffickers or persons suspected to be involved in traf-
ficking and the movement of proceeds or property
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