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Intro du ction
The Public Prosecution Service (OM) and the courts together make
up the judiciary.
The Public Prosecution Service’s main tasks are:
- investigating criminal offences
- prosecuting offenders
- making sure that sentences are carried out properly.
It decides who has to appear before a court and on what charge. It
is the only body that can decide to prosecute somebody. Its field of
work is criminal law.
It does not get involved in disputes about dismissal or quarrels
between neighbours about, for instance, overhanging branches.
Such matters are dealt with by the civil courts. It only concerns
itself with criminal offences, both minor and serious.
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In vestigat i ons
The police are responsible for the practical side of criminal
investigations. They collect evidence, interview witnesses and
victims, and arrest suspects. And they are required to keep a
complete record of the case in the form of an official report.
However, the Public Prosecution Service has ultimate responsibility
for the investigation. The police have to render account for their
actions to one of the officers of the Public Prosecution Service,
known as the public prosecutor. Every investigation is carried out
under the instructions of a public prosecutor, who ensures that the
police observe all the rules and procedures laid down by law. This is
of particular importance in the case of a serious offence, where the
public prosecutor will be in direct charge.
The Public Prosecution Service is also responsible for supervising
investigations carried out by other authorities, such as the
municipal social services, the Fiscal Intelligence and Investigation
Service and Economic Investigation Service (FIOD-ECD) and the
General Inspection Service (AID).
If necessary, the public prosecutor may authorise the police
to apply certain coercive measures. For example, they may be
instructed to confiscate stolen goods or arrest a suspect even if he
was not caught red-handed.
The Public Prosecution Service does not have unlimited powers,
and certain measures may only be taken with permission from the
courts. Two examples are house searches and telephone-tapping.
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Pro secu tio n
Prosecution begins as soon as the courts become involved in a
case, even if no-one has actually appeared in court. For instance,
the courts may be asked to issue a warrant for remand in custody
if someone is suspected of having committed a serious offence.
The person in question can then be detained for a limited period of
time. This is known as pre-trial detention.
The public prosecutor may have reason to decide not to prosecute
a case and may therefore drop the charges against the suspect. This
could be the case, for instance, if the police have not managed to
collect sufficient evidence.
But charges can be dropped for other reasons, as a matter of policy.
Even if the police do have sufficient evidence, the public prosecutor
may, for instance, drop the charge if the offence was a minor one
and if the offender has made good the damage suffered by the
victim.
Anyone who is directly involved in a case may object to the charge
being dropped by lodging a complaint with the Court of Appeal.
If the court decides the complaint is well founded, the Public
Prosecution Service has to bring a prosecution.
The public prosecutor may, at his own discretion, decide to impose
a fine instead of taking the case to court. This often happens in
the case of relatively minor offences such as shoplifting or minor
damage to property. The revenue goes to the State.
Fines in lieu of prosecution are a quick way of dealing with petty
offences and they have become an increasingly common form of
sanction. The Public Prosecution Service usually sets the amount as
soon as the suspect has been arrested. This means that he can pay
on the spot or transfer the money soon afterwards, so that the case
can be closed.
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If the suspect fails to pay the fine, the case is taken to court. The
advantage of this system is that the suspect does not have to wait
for the courts to impose a sanction. It also reduces the courts’
workload and the backlog of cases waiting to be heard. The public
prosecutor can also propose an alternative sanction, requiring the
wrongdoer for example to perform community service for up to 120
hours. In that event, the case is not taken to court.
If the Public Prosecution Service does not drop the charges or
settle out of court, the suspect has to appear in court. He is sent a
summons: a letter stating when the case is to be heard and giving
a description of the offence or offences with which he is charged.
The defendant may only be tried on those counts. Relatively minor
offences are heard in a court presided over by a single judge. More
serious cases are heard by three judges.
Since late 2007, the public prosecutor has been able to impose a
penalty (strafbeschikking) in certain cases. This enables a person
to be prosecuted and a sanction to be imposed without the
involvement of a court. Suspects who accept a penalty imposed
by the Public Prosecution Service thereby admit their guilt. If they
reject it, the case can be brought to court. The sanction might
be a fine, disqualification from driving (for up to six months), an
alternative sanction (e.g. up to 180 hours’ community service) or a
compensation order.
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The tr ial
The case against a defendant is presented in court by the public
prosecutor. After he has explained in full the charges that have been
filed, the court questions the defendant. The public prosecutor is
also given an opportunity to question the defendant. He then gives
his opinion of the case and requests the court to impose what he
considers an appropriate sanction.
The public prosecutor always rises to his feet when addressing the
court. The judge, who sits directly opposite the defendant, remains
seated.
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Sa nc tio ns
Under Dutch criminal law, an offender can be punished by
imprisonment, a fine or an alternative sanction. Alternative
sanctions can either take the form of community service,
which means working for a certain number of hours, without
remuneration, for the municipality, a hospital, the Forestry
Department or some other public institution. Or they can be
designed to rehabilitate the offender. For instance, young offenders
are often required to participate in programmes to correct
delinquent behaviour. A combination of the two types of alternative
sanction can also be imposed. In addition to the principal
sentence, a court may also impose an additional sentence, such as
disqualification from driving.
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Ord er s
Besides the penalties described above, the public prosecutor may
ask the court to impose a court order. For instance, the court can
order that certain objects, such as narcotics, weapons or pirate
versions of compact discs, be withdrawn from circulation. Or it can
deprive offenders of the proceeds of crime. This is often done in
cases of theft, fraud or drug trafficking. The court can also order an
offender to pay compensation to the party who has suffered as a
result of the crime.
A more complex measure is the hospital order. The public
prosecutor can ask the court to impose a hospital order if he
feels that the offender should be compelled to receive psychiatric
treatment. Offenders made subject to a hospital order are
committed to special clinics.
The Public Prosecution Service is responsible for ensuring that all
penalties or orders imposed by the courts are enforced.
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Mino rs
People between the ages of 12 and 18 are subject to different rules.
Offences such as shoplifting or damage to property do not generally
go to court, but are dealt with by the police. Depending on the
circumstances, young offenders may be required to work for a
certain number of hours and pay for whatever damage they have
caused.
More serious offences are reported to the public prosecutor, who
can impose a fine or an alternative sanction. He can also put the
case before a children’s judge. The heaviest penalty the judge can
impose is a term in a young offenders’ institution.
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Nation al po licy
An estimated eight million offences are committed in the
Netherlands every year – more than the Public Prosecution Service
can deal with. Informed decisions therefore have to be made in the
efforts to combat crime. Which cases should be given priority and
how they can best be dealt with?
To some extent these decisions are taken at national level, mainly
by the Board of Procurators General, the highest authority in the
Public Prosecution Service. Together with the Minister of Justice,
the Board sets the parameters for investigation and prosecution
policy.
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co oper ation
Individual public prosecutors also have to make choices. The scope
for their decisions is circumscribed by national policy, but they
can take local circumstances into account. They can decide, for
instance, whether to use police resources for increasing patrols in
shopping malls or for tracking down farmers who contravene the
manure regulations, whether to give priority to drug abuse or to
improving road safety.
The Public Prosecution Service does not take these decisions alone.
One of its tasks is to take part in tripartite consultations with local
mayors and police representatives to discuss matters relating to
public safety and the use of police resources.
The Public Prosecution Service also works with various other
groups: local authorities, the probation service, prison authorities,
child protection boards and road safety groups, and with lawyers
and the business sector.
The Public Prosecution Service is encouraging the setting up of
special centres where municipalities, criminal justice authorities
and welfare services work together to reduce or prevent crime and
anti-social behaviour. The emphasis is on taking a person-specific
approach to multiple offenders, young offenders, perpetrators of
domestic violence and ex-prisoners. The partners involved make
sure, for example, that those who have completed their sentences
have somewhere to live and receive benefit. These centres are run
by the municipalities.
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Victim s
One of the Public Prosecution Service’s tasks is to protect the
interests of people who have suffered as the result of a crime. It
advises them on how to claim compensation and keeps them
informed of progress in the case. It can also negotiate between the
offender and the victim to arrange compensation.

Cases handled by the Public Prosecution Service in 2006
(by offence, in %)

Property offences
Violence against persons
Traffic violations
Criminal damage and public order offences
Offences under Opium Act
Other offences
Offences under Firearms
and Ammunition Act

2%
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Other r esp ons i bi l i t i e s
The Public Prosecution Service has other statutory duties, though
many take place behind the scenes. For instance, it is responsible
for supervising people committed to institutions under the
Psychiatric Hospitals (Committals) Act. If necessary, a public
prosecutor can apply to the court for a order committing a person
suffering from a mental disorder to an institution.
The Public Prosecution Service also has statutory duties under the
Burial and Cremation Act. Any death other than by natural causes
has to be investigated. In such cases, permission to dispose of the
body must be obtained from a public prosecutor.
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Who mo nitor s the Publ i c Pros e cut i on S e rvi ce ?
The Public Prosecution Service is accountable to two separate
authorities. First, the courts, which review the conduct of the Public
Prosecution Service and the police services. Second, the Minister
of Justice, who has political responsibility for the Service’s conduct
and performance, and may be called upon to render account to
both houses of the Dutch parliament. Policy is therefore always on
the agenda in consultations between the Public Prosecution Service
and the Minister.
The Minister is concerned with general policy on investigations
and prosecutions. Only rarely does he intervene in individual cases,
although he may issue instructions to the Service’s officers after
consulting the Board of Procurators General.
If the Minister decides to issue instructions to the Public
Prosecution Service, the court hearing the case in question will be
fully informed of that decision. It is of course the court that makes
the ultimate decision in criminal prosecutions. If the Minister
decides that a person will not be prosecuted, he has to inform
Parliament of his decision.
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Or ga nisati on of t he Publ i c Pros e cut i on S e r v i c e
The Public Prosecution Service employs more than 4,500 people,
including some 700 public prosecutors. Its highest authority, the
Board of Procurators General, lays down policy on investigations
and prosecutions. The Board and its staff form the Service’s national
office.
The organisation of the Public Prosecution Service corresponds to
the various types of law court in the Netherlands, i.e. district courts
and courts of appeal.
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Distric t c ou rts
There are 19 district courts in the Netherlands. The Public
Prosecution Service has an office – the public prosecutor’s office –
in every city with a district court. Each of these offices is under the
authority of a chief public prosecutor, who ensures that the policy
of the Public Prosecution Service is implemented in his district.
The public prosecutors employed at these offices represent the
Public Prosecution Service in district courts. They are assisted by
prosecutor’s clerks and an office staff, who may deal with certain
cases themselves, such as traffic violations and other minor
offences. They also do the groundwork in more serious cases which
only the public prosecutor can deal with.
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Co urts of app e al
Several court districts are grouped together to serve a specific
geographical region. Each court region has a court of appeal and
a Public Prosecution office. There are five courts of appeal in the
Netherlands. Their main function is to review contested judgments
handed down by a lower court. Both the defendant and the
public prosecutor may lodge an appeal. In this event, the public
prosecutor transfers the case to the office in the appropriate appeal
court region. The Public Prosecution Service is represented in court
by an official from the office for that region. The person acting in
this capacity is called an advocate general. Each appeal court office
is headed by a chief advocate general.
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Nation al P ub lic Pros e cut ors ’ O f f i ce
The National Public Prosecutors’ Office and the Financial,
Environmental and Food Safety Offences Office in The Hague are
both national organisations. They are not linked to a particular
district court or appeal court. The National Public Prosecutors’
Office focuses on international forms of organised crime which are
not confined to the jurisdiction of a district court or appeal court.
One of its main tasks is to develop new methods for investigating
financial offences such as money laundering. The Office is also in
charge of a national investigation team that specialises in offences
of this kind. Another of its responsibilities is to coordinate efforts to
combat terrorism, trafficking in persons and similar offences.
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Financ ial, E n vir o nm e n ta l a n d F o o d S a fe t y
Offenc es O f f i ce
The Financial, Environmental and Food Safety Offences Office is
a branche of the Public Prosecution Service with responsibility for
economic or financial offences, social security fraud or agricultural
or environmental offences. These are offences brought to light by
special investigative services operating under the auspices of a
ministry, such as the Fiscal Information and Investigation Service
and Economic Investigation Service (FIOD-ECD).
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Pro ceed s o f Crim e B ure au
Crime must never pay! Once a person has been convicted, the
Public Prosecution Service tries to recover any proceeds they
have obtained. During the criminal trail, the public prosecutor
may ask the court to order that such proceeds be confiscated. The
Public Prosecution Service has a special office in Leeuwarden,
the Proceeds of Crime Bureau, to advise public prosecutors in
cases of this kind. The Bureau also includes among its staff public
prosecutors handling complex cases of this kind.

20

P U B L I C P R O S E C U T I ON S E R V I C E

Tr affic Law E nf orce m e nt B ure au
The Traffic Law Enforcement Bureau is responsible for coordinating
the enforcement of road, water and air traffic regulations. It also
oversees regional traffic projects in all the country’s police regions
and on the main traffic arteries. Special police teams concentrate
on five key areas: safety helmets, seat belts, compliance with traffic
signals, alcohol and speed limits.

Centra l Pr oce s s i ng U ni t
The Central Processing Unit handles large numbers of standard
cases. These include minor traffic violation appeals and two types
of criminal offence: drink driving and driving without insurance.
Central processing is used wherever possible, to enhance quality
and maximise the number of cases dealt with. More cases will be
handled in this way in the future.

Office for Crimi n a l L aw St u di e s
The Office for Criminal Law Studies has two main tasks. First, it acts
as a knowledge and documentation centre on legal matters for the
Public Prosecution Service as a whole. Second, it conducts research
or commissions outside experts to do so.
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Jurisdiction of ’s-Hertogenbosch appeal court
1. ’s-Hertogenbosch court district
2. Breda court district
3. Maastricht court district
4. Roermond court district
Jurisdiction of Arnhem appeal court
5. Arnhem court district
6. Zutphen court district
7. Zwolle/Lelystad court district
8. Almelo court district
Jurisdiction of The Hague appeal court
9. The Hague court district
10. Rotterdam court district
11. Dordrecht court district
12. Middelburg court district
Jurisdiction of Amsterdam appeal court
13. Amsterdam court district
14. Alkmaar court district
15. Haarlem court district
16. Utrecht court district
Jurisdiction of Leeuwarden appeal court
17. Leeuwarden court district
18. Groningen court district
19. Assen court district
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Natio na l Pol i ce I nt e rnal I nve s t i gat i ons D e pa rt m e n t
The National Police Internal Investigations Department is a
small, highly specialised investigation service. It is responsible for
handling complaints about the conduct of government officials
and public servants. For example, it investigates allegations of
fraud or corruption against police officers, the Public Prosecution
Service, and staff employed by the municipal, provincial and central
authorities. The National Police Internal Investigations Department
also routinely investigates cases involving injury or death following
the use of firearms by the police. The same applies in the event of a
detainee’s death in prison or a police station.

web sites
More information on the Public Prosecution Service: www.om.nl
Publications and questions: www.postbus51.nl (tel. 0800 8051)
Site for young people: www.vetverkeerd.nl (Dutch only).
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the national prosecutor’s ofﬁce

The National Prosecutor’s Ofﬁce is constantly working towards
a top priority of the Public Prosecution Service: tackling
(international) organised crime. For criminal networks, the
National Prosecutor’s Ofﬁce represents and unavoidable risk of
detection and criminal prosecution.
The service willingly confronts transnational criminal
organisations, that otherwise appear untouchable.
The core task of the Public Prosecution Service is the enforcement
of law and order through criminal law.
The mission of the National Prosecutor’s Ofﬁce is directly derived
from that task:
“The National Prosecutor’s Ofﬁce tackles (international) organised
crime by means of effective intervention in criminal law”.
Although the National Prosecutor’s Ofﬁce focuses on tackling
organised crime, this is not an exclusive domain. Within the
structure of the Public Prosecution Service, the National
Prosecutor’s Ofﬁce is positioned as a ﬁrst-line organisation
alongside the 19 district Public Prosecutor’s Ofﬁces and the
Functional Prosecutor’s Ofﬁce. The responsibility for tackling
organised crime is shared. (Supra)regional criminal investigation
services, the Royal Netherlands Military Police and the special
investigation services also have an important role to play. One
particular characteristic of the National Prosecutor’s Ofﬁce,
however, is that it has an ‘international agenda’; in principle, no
form of (trans)national organised crime whatsoever is beyond
the scope of the National Prosecutor’s Ofﬁce and the National
Criminal Investigation Service.
The National Criminal Investigation Service is the most visible
partner of the National Prosecutor’s Ofﬁce. Our Public Prosecutors
are in direct charge of the criminal investigations by the National
Criminal Investigation Service, part of the National Police Agency
(KLPD). In addition, the National Prosecutor’s Ofﬁce works closely
together with many partners on a national, European and global
scale. This international cooperation is for example reﬂected in
the close relation with Eurojust, a European body whose objective
is to strengthen cooperation on matters of justice within the
European Union.
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The Board of Procurators General also has tasked the National
Prosecutor’s Ofﬁce with the development of expertise in special
investigation powers and ICT criminality.
Furthermore, the National Prosecutor’s Ofﬁce often participates
in the criminal law activities of other public prosecution ofﬁces in
the form of prosecution-related services in the ﬁelds of inﬁltration
and witness protection, coordination of the deployment of the
Central Criminal Intelligence Division. The National Prosecutor’s
Ofﬁce is also the link between the Public Prosecution Service and
the intelligence and security services.
On the basis of the Police Act, the Chief Public Prosecutor of the
National Prosecutor’s Ofﬁce is granted authority over the National
Police Agency. The Minister of Interior Affairs and Kingdom
Relations bears the responsibility, as police force manager, for
the KLPD. On the basis of articles 38c and 41 of the Police Act
1993, the draft policy plan and the annual report of the KLPD are
drawn up in consultation with the Chief Public Prosecutor of the
National Prosecutor’s Ofﬁce of the Public Prosecution Service.
In the tripartite discussions between the mandated police force
manager, the Chief Public Prosecutor of the National Prosecutor’s
Ofﬁce and the Chief Commissioner of the KLPD, decisions are
taken on the implementation of the policy plan. The National
Prosecutor’s Ofﬁce and the KLPD may therefore be viewed as
partners in the same ﬁeld of operation.
In 2006, the National Prosecutor’s Ofﬁce employs some 150
employees (public prosecutors, junior clerks, policy workers and
(legal) administrative employees) actively involved in criminal
proceedings and policy. The organisation is structured in three
result-oriented teams (National Criminal Investigation Team,
International Tasks and Expertise Team and Information and
Operational Coordination Team), as well as a policy ofﬁce and a
staff ofﬁce, who advise and support the management.
The National Prosecutor’s Ofﬁce is constantly striving to improve
its performance. Appreciation by the ‘clients’ of the Ofﬁce is
crucial to success. The National Prosecutor’s Ofﬁce aims to offer
outstanding performance, and be counted amongst the best.
Partly against this background, both inside and outside the courts,
the Ofﬁce has opted to ensure maximum transparency and
visibility.

organised crime
it’s about making money

Fortunately, the ‘ordinary’ man and woman on the street in
the Netherlands experience little or no trouble from organised
crime. It is a more or less invisible form of criminality. There are
occasionally identiﬁable victims, for example children abused for
pornography or individuals forced into the trade in human beings.
Often, however, for example in the drugs trade, the victims are far
less clear. In that situation, organised crime represents an attack
on collective interests, in other words the interests of society as a
whole.
Organised crime may be viewed as the shadow side to social life.
The seriousness of ‘trade crime’ above all lies in the massive illegal
proﬁt amounting to hundreds of millions of euro and the resultant
economic power. It’s about making money. Because of the huge
ﬁnancial interests in what is for the most part an unregulated
world, the risk of violent escalation is an ever present threat. The
most extreme response to problems take the form of liquidations.
Then there are the successful attempts to correct government.

organised crime groups to operate effectively (by providing
the legal and ﬁnancial conditions they require) and vice versa:
structures from the ‘underworld’ help legal businesses (waste
dumping, the illegal supply of information about persons/
companies) and ordinary citizens are consumers of illegal goods
and services.
It has also been shown that organised crime is sometimes truly
specialised, with groups focusing on a single form of criminality
(for example swindles by gangs from West Africa). However, there
is often evidence of a broader interest, whereby the criminal
groups grasp opportunities wherever they emerge. Evidence has
often been provided of shifts and overlaps in the areas of criminal
activity; for example drugs dealers often also trafﬁc in human
beings, cigarettes or the arms trade.

goods ﬂows and money ﬂows

template

The vast majority of organised crime in the Netherlands involves
the transnational trading in drugs. There are, however, other
extremely proﬁtable forms of crime including fraud, human
smuggling, human trafﬁcking, child pornography and the trade
in (chemical) waste. Organised crime is as it were hitching a ride
on the existing goods ﬂows and money ﬂows in the Netherlands.
Speciﬁcally because of its location and infrastructure, the
Netherlands is an attractive country for both legal and illegal
trade.
In terms of illegal trade, the Netherlands is not only a destination
country, but also a transit country, and for XTC a production
country. It would be irresponsible to provide solid ﬁgures on
the scale of organised crime. The picture is too differentiated to
permit sound statements on turnover or numbers of criminal
organisations.

The traditional template is that a perfect division can be identiﬁed
between well-behaved citizens, business and institutions, and
their criminal counterparts. According to this template, criminals
can be divided into clearly demarcated groups for example
‘human trafﬁckers’ and ‘drugs dealers’. Unfortunately, the world is
not that simple.
There are often clear links between legal and illegal activities;
apparently honest businesses cross the boundaries of what is
permitted (bookkeeping scandals), legitimate businesses help

It is impossible to entirely eradicate organised crime. In tackling
the problems, efforts are focused on restricting the illegal
markets for goods and services. We must prevent the foundations
of society from being totally undermined. For the National
Prosecutor’s Ofﬁce nobody may be considered untouchable. The
most fruitful approach combines the ﬂexibility of a subtle ‘short
sharp shock’ through to a general strategy for fully eradicating a
criminal organisation on the basis of long-running investigations.

There is not one form of organised crime. Evidence has never been
found in the Netherlands for an all-encompassing, very largescale criminal organisation like the ‘traditional’ Italian maﬁa.
There is no Dutch ‘capo di tutti capi’ in the underworld, nor even
the world of legitimate business.
Pyramid-shaped organisations with a strict hierarchy, clear
distribution of tasks, a code of conduct and an internal system of
sanctions are the more the exception than the rule. Continuing
academic research has created a more nuanced picture of
organised crime. It is not unusual for criminal groupings to be
part of networks, in which various groups are loosely connected.
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terrorism
dilemma of prevention and evidence

The suicide attacks in the United Stated, Madrid and London
demonstrated the fact that these suicide bombers are acting with
thoughts of eternity. The murderer of ﬁlm maker Theo van Gogh
was also willing to lay down his life, for his crime.
Since the attacks on 11 September 2001, criminal law has been
focused on terrorism. A change to the Dutch Criminal Code has
made ‘participation in a terrorist organisation’ a crime subject to
stiff penalties. In addition, the maximum sentence for a number
of other crimes has been raised, if committed with a terrorist
objective. Prison sentences of between ﬁfteen and twenty years
are in keeping with the extreme nature of crimes committed
by terrorist organisations. The seriousness of the crimes gives
grounds for tough and sometimes even the toughest penalties
within our legal system. This fact expresses the nationally and
internationally-held belief that terrorist attacks are amongst the
most serious crimes possible.
These changes are only of secondary importance in the
prevention and combating of terrorism. There is an obvious
explanation for this fact. It is unlikely that the potential terrorists
will allow themselves to be dissuaded by the threat of a higher
sentence. There is little likelihood that outside pressure will
prevent such attacks. The most striking example is the suicide
attack.
More than with other forms of criminality, combating terrorism
is reliant on prevention. Counter-terrorism is above all the task
of the intelligence and security services such as the General
Intelligence and Security Service (AIVD). On a national scale, to
improve the combating of terrorism, a cooperate venture between
the AIVD, the National Police Agency, the Public Prosecution
Service and the Immigration and Naturalisation Service has
been established, the so-called ‘CT-Info Box’ (counter-terrorism
information box). To structurally raise cooperation right across
the board in countering terrorism – some twenty organisations are
involved – to a higher plane, coordination has been entrusted to
the National Coordinator for Counter Terrorism (NCTB).
Whenever there is a reasonable suspicion of guilt of an offence,
the information from a mixture of human and technical sources
will be criminally prosecuted. Such a suspicion can result in
the arrest and pre-trial detention of suspects. Nonetheless, for
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a successful prosecution, evidence is required which can be
checked by the courts for legality and reliability. Because of the
protection of sources and methods used, information from the
intelligence and security services cannot always be thoroughly
explained in the criminal proceedings. This may result in the
acquittal of suspects believed to have been involved in the
preparation of terrorist attacks. It is however possible that the
intervention by the criminal justice system may have prevented
possible attacks.
Such acquittals may be unavoidable. If the National Prosecutor’s
Ofﬁce is faced with the dilemma of initiating criminal proceedings
to prevent an attack or ﬁrst collecting (more) evidence with the
risk that an attack will take place – of course taking account of
the rules of law – the decision will be taken, without hesitation,
to arrest the suspects. Any delay in such a situation would be
irresponsible. It goes without saying that preventing an attack far
outweighs obtaining a criminal conviction. It should also be noted
that the possibilities for making use of information from the AIVD
in the criminal proceedings are being broadened.

the organisation

director of the national prosecutor’s office

management office

national criminal
investigation team

policy office
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and expertise team
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national criminal investigation team
six spearheads

Criminal investigation and prosecution are the grounds for
the existence of the National Prosecutor’s Ofﬁce. This ﬁrst-line
character is best reﬂected in the National Criminal Investigation
Team. In often large-scale investigations, public prosecutors,
junior clerks and administrative staff are heavily dependent upon
one another. On a permanent basis, more than 100 criminal
investigations by the National Criminal Investigation Service
are permanently managed. For these mega cases, evidence is
presented in hearings, and the demand for the imposition of
sentencing is put to the court.
The Ministers of Justice and Interior Affairs and Kingdom
Relations have identiﬁed six spearheads in tackling organised
crime:
•
•
•
•
•
•

Terrorism and other extreme forms of ideologically-motivated
crime;
The trade in cocaine and heroin;
The production of and trade in synthetic drugs;
Human trafﬁcking and human smuggling
The trade in and use of ﬁrearms and explosives and
Money laundering

The ever-present and general threat of terrorism calls for
particular and intensive attention, including the tackling of
terrorist groups in criminal proceedings. The approach to hard
drugs, including synthetic drugs, also demands continued priority
because of its serious national and international consequences
(public health, corruption, recruitment criminality, economic
damage and a negative international image).
On the basis of (sexual) exploitation and suppression, human
trafﬁcking represents a serious violation of human integrity. In
most cases, this form of criminality involves women of non-Dutch
origin who are brought to the Netherlands by means of smuggling.
Both human trafﬁcking and smuggling must be seriously tackled.
The National Threat Assessment also describes arms smuggling
as a threat to Dutch society over the coming years. The violent
impact of ﬁrearms on society, further strengthened by the possible
ties between the trade in ﬁrearms and explosives and terrorism, is
the reason for focusing additional attention on this aspect.
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The driving force behind organised crime, in most cases, is
ﬁnancial gain. The National Threat Assessment demonstrates
that the laundering of money is an inextricable component of the
recruitment process in both the underworld and in legal business,
and represents a threat to the integrity of the legal economy.
Money laundering has therefore also been identiﬁed as a priority,
by the Ministers.
At the suggestion of the Public Prosecution Service, the authorities
have determined that the National Criminal Investigation Service
should – in principle – focus on all forms of (trans)national
organised crime, the handling of complicated requests for mutual
legal assistance, the provision of capacity for international
cooperative ventures, and the fulﬁlment of a national expertise
function, in the areas of attention. In practice, by establishing an
information position, the National Criminal Investigation Service
will also undertake more investigations into these six ﬁelds, and
make the information obtained available so they can be tackled by
other components of the criminal investigation organisation.

war crimes
As well as the areas of focus already determined, the National
Criminal Investigation Service continues to focus attention on
war crimes. War crimes, genocide and torture are also high on the
international political agenda. The investigation of war crimes
is viewed both nationally and internationally as a question of
particular importance. It is not so much a question of the interests
of the Netherlands as an individual state, but more the interests of
the international rule of law, as a whole. A wait-and-see attitude
by the Netherlands in the investigation and prosecution of war
criminals would be unacceptable. The government wishes to issue
a signal, both nationally and internationally, that the Netherlands
is not a place of refuge for torturers and war criminals.

international tasks and expertise team
respect, reliability and clarity

In international legal cooperation, the National Prosecutor’s Ofﬁce
is a hub of information ﬂows. The Ofﬁce offers legal support in
fulﬁlling requests for mutual legal assistance. Via the Netherlands
International Legal Assistance Centre (LIRC), a cooperative
venture between the National Prosecutor’s Ofﬁce and the
International Network Service (DIN) of the National Police Agency
(KLPD), information is exchanged direct from Zoetermeer with
authorities abroad.
Mutual legal assistance travels via a range of channels, for
example Interpol, Europol, the Schengen Information System
(SIS), foreign liaison ofﬁcers in the Netherlands and vice versa
Dutch liaison ofﬁcers abroad who submit requests for information
and evidence in criminal investigations. The exchange of
information is subject to the responsibility of the Public
Prosecution Service, the same body that provides permission for
the use of investigative powers, for example telephone tapping,
observation and searches.
In the ﬁght against organised crime, the Member States of
the European Union work together in several fora, including
the European Justice Network (EJN). The network supports
operational judicial cooperation with the EU. Each Member
State has appointed one or more contact points, whose task is to
assist in the provision of mutual legal assistance. The EJN helps
to ensure that the shortest possible route between the competent
bodies in the countries in question is identiﬁed.
The judicial network helps to identify the correct contact
point for a request for mutual legal assistance, and mediates
in solving bottlenecks, delays and conﬂicts which arise in
the implementation of requests for such assistance. Another
important task of the network is to issue advice on the best way to
cooperate in complex criminal cases, between EU Member States.
Respect and trust are essential in international cooperation.
International legal cooperation is a time-consuming business and
often a ‘trial of patience’ which may last longer than many would
wish.

eurojust
In 2002, European cooperation took on more solid form with
the establishment of Eurojust. This unit is aimed at simplifying

investigation and prosecution in cases of international organised
crime. Eurojust itself does not prosecute the case, but outsources
this task to the competent authorities in the various countries.
As a result, the risk of transnational crime going unpunished or
unnecessary duplications occurring is avoided. Investigations
can also be carried out by Joint Investigation Teams (JITs), with
detectives from various countries of the European Union.

clarity
In investigation work, the Public Prosecution Service and the
police have an obvious need for clarity, for example on criteria
for bugging criminals or the use of ‘undercover’ authorities such
as police inﬁltration. In the legal landscape of investigation and
criminal prosecution, police and the Public Prosecution Service
work exclusively in accordance with the authorities laid down in
the law. The principles underlying that codiﬁcation are public
accountability and monitorability of the investigation methods.
The Special Investigative Powers Act (BOB) was introduced
on 1 February 2000. This Act lays down far-reaching powers of
investigation such as observation, inﬁltration, direct bugging
and the tapping of telephone conversations. Such authorities
represent a serious violation of the basic human rights of
individuals, in particular the right to privacy.
Operators from ‘the ﬁeld’ can at all times contact the National
Prosecutor’s Ofﬁce with questions on the application of the BOB
Act. Frequently asked questions relate to telecommunication,
observation and international mutual legal assistance.
The ultimate answer on the use of special authorities comes from
the Supreme Court. In appeals to the Supreme Court, answers
are provided on the legality of the use of special authorities.
This jurisprudence, for example in the form of supplements to
the Investigators Manual – a publication to which the National
Prosecutor’s Ofﬁce is a contributor – ﬁnds its way to the Public
Prosecution Service and the police.
The National Prosecutor’s Ofﬁce is also the home base of the
Central Assessment Committee (CTC). The CTC advises the
Board of Procurators General on the use of special powers of
investigation such as inﬁltration and the ‘direct bugging’ of
homes.
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information and operational coordination team
service provision

The intelligence and national coordination portfolios of the
National Prosecutor’s Ofﬁce are placed within the Information
and Operational Coordination Team. The National Prosecutor’s
Ofﬁce is often a link in the criminal law chain for other
public prosecutor’s ofﬁces. The Information and Operational
Coordination Team provides prosecution services in the ﬁelds of
inﬁltration and witness protection, telecommunication, tackling
corruption, the coordination of the deployment of the Central
Criminal Investigation Division and the war on terrorism.
Two public prosecutors are specially appointed by the Public
Prosecution Service to maintain contact with the intelligence and
security services AIVD and MIVD. Although these services have no
task in respect of investigating criminal activities, they may come
across criminal behaviour. Information which is relevant to the
investigation and prosecution is then issued to the national public
prosecutors, in the form of an ofﬁcial country report. They can
pass on this information to their responsible colleague within the
Public Prosecution Service.
The daily contact point for the National Criminal Investigation
Division – traditionally an investigative body with a special task
– is the coordinating public prosecutor for national criminal
investigation cases. The National Criminal Investigation Division
operates above all in the ﬁeld of criminal activity which actually
affect the integrity of the dispensation of justice and the integrity
of public administration.
Deployment in these activities is determined at a central location
by the so-called coordinating committee of the National Criminal
Investigation Division (CCR). The CCR consists of the portfolio
holder for the Criminal Investigation Division within the Board of
Procurators General, the Chief Public Prosecutor of the National
Ofﬁce and the Director of the National Criminal Investigation
Division. The CCR is assisted by the coordinating public
prosecutor for national criminal investigation cases.
Because of the far-reaching consequences of witness protection,
this responsibility lies entirely with the Board of Procurators
General. This relates speciﬁcally to the liability of the Kingdom of
the Netherlands for the health and safety of the protected witness.
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The public prosecutor at the National Prosecutor’s Ofﬁce advises
the Board on the necessity of witness protection.
The protection programme sometimes generates excessively high
expectations, but it is not the world of Peter Stuyvesant in the
Caribbean or the Canary Islands. It is not a luxury programme
with all expenses paid by the State. A normal ‘low proﬁle’ lifestyle
with paid employment and an ordinary house are the least
conspicuous. Witness protection means a complete break from
the existing social environment. In the most extreme cases, it
may mean life with a temporary new identity or at least pseudoidentity.
The Information and Operational Coordination Team is closely
involved in the information coordination, distribution and
assessment by the International Police Services (DNRI) of the
KLPD. The knowledge acquired by the DNRI is shared with the
regional police forces, and other investigative bodies. The DNRI is
also responsible for drawing up the National Threat Assessment
for organised crime.
Since 1 January 2006, the National Prosecutor’s Ofﬁce has also
been responsible for the tracing of persons detained under a
hospital order who are absent without leave, and minors on
the run, sentenced to detention in a youth custody centre.
The National Prosecutor’s Ofﬁce makes available a central
investigation team, within the KLPD. On average in any year,
there are 90 cases of absenteeism amongst those detained under a
hospital order, from an average of 50,000 permitted movements.
The National Coordination of Mega Cases (LCM), based at the
Court of Rotterdam, is responsible for the inventory of mega
cases, and the allocation of each mega case to a court where there
is capacity for a mega hearing, on the basis of speciﬁc criteria. The
coordination of the Public Prosecution Service by the National
Ofﬁce delivers up-to-date information to the LCM, and advises
the LCM on the process of allocation to a court.
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Foreword
The police occupy a central position in society and
are constantly adapting to meet the demands made
on them by politicians and the public.
This makes it almost impossible to produce a
brochure that will still be up to date when it is
published. Why then should we try to give you an
up-to-date picture of policing in the Netherlands?

I can also live with the possibility that some of this
edition’s contents may be superseded by the many
changes that await us, because I am confident
that the staff of my ministry and the Dutch police
services will be able to provide you with the latest
information whenever you require it.
Mrs. Dr. G. ter Horst

First, because there is considerable demand for the
brochure – this is the third edition. Although the
brochure is intended primarily for external use, it
is also used by the police themselves, government
ministries, the Public Prosecution Service,
and educational institutions. For a worldwide
readership, we publish the brochure in several
languages. Dutch police officers visiting abroad
often use the foreign language versions as a calling
card – and as a reference guide when answering
foreign counterparts’ questions.
Another, more important reason for publishing
this brochure is the growing importance of
international police cooperation. As the minister
responsible for policing in the Netherlands and
a member of the EU Justice and Home Affairs
Council, I am concerned with this issue every day.
Without international cooperation, we would lack
the strength to fight organised crime, we would
be unable to recognise new threats, and we would
miss the opportunity to learn from each other’s
experience.
Research shows that international differences
in legislation hamper cooperation. That is why I
advocate removing unnecessary differences.
In the EU, we are making good progress towards
doing so, for instance within the framework of
the Prüm Convention. Just as great an obstacle
is our inadequate knowledge of each other’s
organisational structures, languages and working
methods. I hope that this new edition will improve
this state of affairs.

5

Minister of the Interior and Kingdom Relations
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1

The Police in Dutch society
The police work in a changing society. They operate
at the heart of a multicultural, innovative society
undergoing constant change – including in the
relations between citizens and public authorities.
What is more, they operate differently in cities and
the country. So we first need to look at the social
system in which the Dutch police operate.
With Rotterdam one of the world’s largest ports,
the Netherlands is a modern and technologically
advanced part of Europe. It has 443 municipalities,
but no real metropolis. Amsterdam has a
population of 743,000, Rotterdam 585,000,
The Hague 474,000, and Utrecht 288,000 (summer
2008 figures).

7

The country’s population of some 16 million
includes around 3 million people of non-Dutch
origin. In the cities, one in every three schoolchildren
is expected to come from a minority background by
2020.
The Netherlands is a parliamentary democracy
with many representatives, participation models,
and organs of the state. The police service is an
implementing body, with a monopoly on the use
of force. But like other organs of the state, it has to
operate within the law. If necessary, police actions
can be reviewed by the independent judiciary.

1.1

The police and public safety and security

Another example of public-private cooperation is
the Foundation for Tackling Vehicle Crime, which
for over ten years has been successfully combining
the strengths of the police, other public-sector
organisations, business-sector parties, and
consumer representatives. Yet another well-known
example is the ‘report crime anonymously’ tipline,
in which the police work with the insurance
industry and other parties.

Ensuring public safety and security is a core task
of government. Dealing with lack of safety requires
a concerted approach by government, civil society,
the business community and individual citizens.
In 2007, the Safety Begins with Prevention
programme was launched with the goal of
reducing crime by 25% by 2010 compared to
2002. The programme contains measures
to achieve this goal. The programme is widereaching, and its approach is integrated, with
contributions from local and central government
and prevention combined with enforcement.

–
–
–
–
–
–

The Safety Begins with Prevention programme
contains many measures, concentrating on six
themes:
tackling aggression and violence;
tackling theft;
tackling crime against business;
tackling anti-social behaviour and urban decay;
the person-specific approach to young persons at
risk and repeat offenders;
combating serious and less visible forms of crime,
including cybercrime, financial and economic
crime, and organised crime.

Public-private cooperation
The Dutch police service seeks cooperation with
all parties that are capable of contributing to
making society safer. These parties include other
public-sector bodies, business enterprises, and
organisations like care institutions, schools, and
interest groups. Cooperation based on a binding
agreement with parties outside the public sector is
known as public-private cooperation – an activity
in which the police service is very active.
Public-private cooperation sometimes takes
place under the umbrella of the National Crime
Prevention Platform. Under the Safe Businesses
Warranty scheme, for instance, the police and
business enterprises carry out joint activities in
nightlife areas, shopping centres, and industrial
zones .
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1.2

Leading role for municipalities
The extent to which the public suffer from crime
and anti-social behaviour depends to some extent
on local conditions. This is why it is largely the
duty of municipalities, working with local partners,
to prepare and implement policy on safety and
security. The municipalities are in charge.
Local policy on safety and security includes clear
objectives and specifies where responsibilities lie.
In each municipality, the mayor is responsible for
public order and safety.

1.3

–
–
–
–

Core police tasks
The core tasks of the police are to:
maintain public order;
investigate criminal offences;
provide assistance in emergencies;
identify safety and security problems and advise
public authorities, the Public Prosecution Service,
and other partners on how to reduce safety and
security problems.

Total strength of the Dutch police
At the end of 2007, the total strength of the Dutch police was
54,700 FTEs, consisting of 35,400 fully qualified police officers,
some 6,000 trainees (who count only partially in the total
calculation), and 16,600 administrative and technical officers.
Women accounted for some 34% of the total strength.

1.4

–
–
–
–
–

Safety regions
The Netherlands has 25 safety regions, which
coincide geographically with the police regions.
In each safety region, the police and fire services,
the municipalities, and the accident and disaster
medical teams work together to deal with complex
and severe crises and disasters. The emergency
services are organised at regional level and
work closely with the provincial and municipal
authorities in the areas of:
fire fighting;
disaster response;
crisis management;
medical assistance in disasters and accidents;
maintaining public order and safety.
The police have a number of tasks in the areas of
crisis management and disaster response. These
tasks include investigating offences and regulating
the movement of persons and traffic. The police
also prepare and rehearse emergency procedures
with the other emergency services.
The regional organisation of public safety and
security and regional preparation for disasters and
major accidents will be regulated in the Safety
Regions Act, expected to enter into force in 2009.
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1.5

Safety and Security Monitor
A systematic approach to safety and security relies
on accurate information. To obtain an accurate
overview, the public are polled.
From mid-2008, an annual national survey will
be conducted, called the Safety and Security
Monitor (Veiligheidsmonitor), to gather detailed
information on crime, fear of crime, preventive
steps by individual citizens, and the quality of
policing.
The survey will be conducted nationally and
regionally on behalf of the Ministry of the Interior
and Kingdom Relations, the Ministry of Justice,
and Statistics Netherlands (CBS). It will give the
regional police forces and municipalities a detailed
picture of the situation in their own region,
municipality or neighbourhood.
The Dutch government encourages all kinds of
research to make the Netherlands more resistant
to crime – research that often leads to innovative
solutions. The Safety and Security Monitor was
launched in response to suggestions from the
public.

1.6

CCTV
In 2006, CCTV surveillance in public places
was given a statutory basis in the Municipalities
Act, which gives the citizen legal certainty and
standardises CCTV use. CCTV cameras may be
used only where they are needed in the interests
of safety. If less intrusive methods are equally
effective, CCTV cameras may not be used. CCTV
cameras used in criminal investigations and
prosecution fall outside the Municipalities Act – as
do those used to protect private property, which
are covered by the Personal Data Protection Act
(WBP).
Municipalities are responsible for policy on safety
and security and for surveillance in public places.
Decisions on CCTV use are made by the municipal
executive. Under the Municipalities Act, the mayor
may decide to locate permanent CCTV cameras in
public places and other publicly accessible places
designated by the municipal council. The presence
of CCTV cameras is permitted for specified
periods, and the cameras must be clearly visible.
CCTV cameras are used by regional police forces,
especially in the large cities.

1.7

Community safety partnerships
Some police regions have community safety
partnerships, which bring together municipalities,
youth and care institutions, police and
justice authorities to work on person-specific
interventions and local campaigns to fight crime
and antisocial behaviour, including youth crime,
repeat offending and domestic violence. This
approach coordinates prevention, enforcement and
aftercare in the larger cities and their neighbouring
municipalities. By 2009, there will be a national
network of community safety partnerships.
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2

Organisation of the police
Enforcing the law, along with preventing and
fighting crime, are traditional tasks of the state,
and are carried out for the state by the police. Of
course, the police receive support from other actors
concerned with public safety and security, such
as municipalities, highway authorities, housing
associations, and individual citizens. A good
lock provides better protection against burglary
than a police patrol. Other aspects of police work
consist of enforcing the legal order by means of the
criminal law and performing policing duties for the
justice authorities.
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The smallest force, in a more rural area with a
population of 242,000, has 700 staff: one police
officer for every 330-400 inhabitants. A regional
force is divided into district forces, which are
usually subdivided into basic units, sometimes
called ‘neighbourhood teams’.
The KLPD has a staff of around 5,000, half of
whom combat serious organised crime and
terrorism. It also has some 30 liaison officers
based abroad, some of whom work with the Royal
Military and Border Police.
2.1.1

2.1

One organisation, twenty-six forces
The Dutch police service is divided into 25 regional
forces and the National Police Services Agency
(KLPD), which has various specialist and support
departments. A regional police force is responsible
for policing within a given territory known as a
‘police region’.
The size and character of regional police forces
vary according to factors like population size,
crime levels and urbanisation. The largest force,
in a mainly urban area with over 900,000
inhabitants, has over 6,000 staff. That amounts
to one police officer for every 150 inhabitants.

The police: serving two masters
The Dutch system of policing has its statutory
basis in the Police Act 1993, section 2 of which
clearly sets out the role of the police: ‘The police
have the task, subordinate to the competent
authority and in accordance with the applicable
rules of law, of ensuring effective law enforcement
and rendering assistance to those who need it.
With regard to the maintenance of public order
and the rendering of assistance in emergencies,
the competent authority is the mayor of the
municipality in which the police serve.
The Minister of the Interior and Kingdom
Relations is responsible at central government
level for the maintenance of public order and
safety. When the police enforce the criminal law or
carry out duties for the justice authorities, they are

Ministry of Justice organogram

Minister of Justice

Directorate-General for Legislation, International

Directorate-General for Prevention, Youth and

Directorate-General for Administration of Justice

Affairs and Immigration

Sanctions

and Law Enforcement

Ministry of the Interior and Kingdom Relations organogram

Minister of the Interior and Kingdom Relations
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Directorate-General for Kingdom Relations and

Directorate-General for Central Government

Governance

Organisation and Operational Management

Directorate-General for Public Safety and Security

acting under the authority of the public prosecutor.
The Minister of Justice is politically accountable
for this part of policing.
Authority over the police is therefore determined
by the nature of the police work, and those having
this authority are determined locally. Tripartite
consultations on policing are held regularly by the
mayor, the public prosecutor, and the chief of the
regional police force.
2.1.2

Management
The management of each of the 25 regional police
forces is determined regionally. Regional forces
are allowed wide discretion in the exercise of
their duties and the definition of their priorities.
For example, they can decide for themselves on
such matters as funding, staffing, equipment,
buildings, organisation, operational management,
information systems and computerisation, and the
organisation of the regional criminal investigation
department. But the forces strive to organise their
management as efficiently as possible by means of
cooperative arrangements.
At political level, the management of a regional
police force rests with the force manager. who
is appointed by Royal Decree from among the
mayors of the municipalities in the police region,
at the recommendation of the Minister of the
Interior and Kingdom Relations. The force
manager is politically responsible for the police
force, and as such, liaises with the Minister of the
Interior and Kingdom Relations.
The administrative centre of the regional police
force (i.e. the main police headquarters) is usually
located in the largest municipality in the police
region.
Major policy decisions are taken by the regional
police board, which comprises all the mayors in
a police region and the chief public prosecutor.
Once the main policy items have been framed,
the details are worked out by the force manager in
consultation with the chief of the regional police
force and the chief public prosecutor.
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The National Police Services Agency (KLPD)
is overseen by the Minister of the Interior and
Kingdom Relations. On the Minister’s behalf, the
KLPD is managed by the Director-General for
Public Order and Safety.
2.1.3

Responsibilities of the ministers
At central government level, the Minister of the
Interior and Kingdom Relations is responsible
for overseeing the 25 regional police forces and
is directly responsible for managing the KLPD.
In cases where this management involves
the enforcement of the criminal law or the
performance of police duties for the justice
authorities, the Minister takes decisions jointly
or in consultation with the Minister of Justice.
Examples include the enforcement of traffic
legislation and the performance of tasks under
immigration legislation.
The Minister of Justice is politically accountable
for the enforcement of the criminal law, which
encompasses not only the investigation of crime
by the police, but also the prosecution, trial and
punishment of offenders.

This dual arrangement guarantees political
accountability for the two main duties of the
police:
– to maintain public order and safety and render
assistance to those who need it;

– to enforce the criminal law and perform policing
duties for the justice authorities (such as
implementing traffic and immigration legislation).
Two other aspects of police management
conducted at central government level are police
funding and the determination of performance
standards to be met by the police forces.
This includes the maintenance of services such
as the mobile units (the riot squad), special
investigation units for juvenile and sex offences,
and regulations on the use of police firearms.
The basic principle applied by the police in
carrying out their duties is to use a minimum of
force.

Prosecution Service. Together with the Board of
Procurators General, the Minister determines the
priorities for investigation and prosecution.
2.1.4.1

But investigations are in fact conducted by the
police. Police officers seek evidence, interview
witnesses and victims, arrest suspects, and record
all the information gathered in an official report.
As representatives of the Public Prosecution
Service, the public prosecutors are in charge
of police investigations. They may take direct
control of an investigation, especially in serious
criminal cases. In doing so, they ensure that an
investigation is carried out carefully and fairly, i.e.,
in accordance with the rules laid down by law.

To promote some measure of uniformity among
the police forces, central government also
regulates communications systems, the processing
and availability of information obtained from
investigations, and matters such as uniforms and
police pay. So given the relative autonomy of the
police forces, they have very similar uniforms,
weapons and corporate identities. What is more,
their working methods and systems are well
coordinated.
2.1.4

Public Prosecution Service
Like the judges, the public prosecutors are
members of the judiciary. The Public Prosecution
Service operates nationwide, with branches in
all police regions. At its offices at the 19 district
courts, public prosecutors assess hundreds of
thousands of cases annually.
The public prosecutors are supported by
administrative and legal specialists. In cases dealt
with at the five Courts of Appeal, representatives
of the Public Prosecution Service are known as
advocates-general. The public prosecutor’s offices
are headed by chief public prosecutors and chief
advocates-general. At national level, the Public
Prosecution Service is managed by the Board of
Procurators General in The Hague.
The Minister of Justice is responsible both
politically and administratively for the Public
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Investigation
The Public Prosecution Service is responsible for
investigating criminal offences and prosecuting
suspects. It is the only body in the Netherlands
that may bring suspects before the criminal
courts. To this end, it works with the police and
other law enforcement bodies. Investigations are
headed by a public prosecutor, representing the
Public Prosecution Service, which bears final
responsibility for investigations.

2.1.4.2

Prosecution
The Public Prosecution Service is represented
in court by the public prosecutor. Other key
players in court proceedings are the judge and
defence counsel. The public prosecutor charges
the defendant on behalf of the community.
Nonetheless, under the Dutch legal system,
the public prosecutor does not represent the

community. He is impartial and must report
all relevant facts and circumstances, including
those in the defendant’s favour. The goal of the
proceedings is to determine the truth.
Another duty of the Public Prosecution Service is
to inform victims of the procedure and their rights.
The public prosecutor voices public displeasure in
his demand for sentence, which should do justice
to both perpetrator and victim.
The demand for sentence must be proportionate
to the offence, and there must be equality before
the law. In demanding sentence, the Public
Prosecution Service aims to provide compensation
where possible for the material damage and the
pain and suffering suffered by the victim and
to protect society from further offences by the
defendant. After the court has given judgment,
the Public Prosecution Service oversees its proper
enforcement. Fines must be paid, prison sentences
served, and alternative sanctions properly carried
out.
2.1.4.3

National Police Internal Investigations
Department
The National Police Internal Investigations
Department is a part of the Public Prosecution
Service and, unlike the regional police forces, falls
directly under the management and authority
of the Board of Procurators General. Ultimate
political accountability for the Department lies
with the Minister of Justice. The Department
investigates cases of illegal activities by persons or
organisations that threaten the integrity of public
authorities. It investigates not only government
officials, but also legal persons and individual
citizens. The Department’s investigations are
headed by a public prosecutor.
Any decision to deploy the National Police
Internal Investigations Department will involve
other considerations, such as the involvement of
highly placed officials, political or administrative
sensitivities, and questions of publicity. The issues
that the Department deals with vary from the
serious abuse of power to the careless handling of
evidence by police officers, and from the bribery
of civil servants and politicians to the leaking of
secret government information. The Department
also investigates confrontations between individual
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citizens and the police or other government
bodies, usually cases where lives have been lost,
and accusations of sexual misconduct against
officials.
Wherever possible and desirable, the Department
works with other investigation services and
the government bodies within which their
investigations are centred. For certain activities,
given the Department’s size, it will inevitably
seek assistance from other investigative services.
In such cases, the Department will oversee the
investigation. On the other hand, the Department
also assists other investigative services, providing
knowledge, expertise and advice.
If the results of an investigation give
sufficient reason, the Department will make
a recommendation to the government bodies
concerned aimed at preventing serious damage to
their integrity. It does so by means of individual
reports to the bodies concerned and general
strategic analyses of the criminal activities
observed. To provide these services and to
detect criminal offences as soon as possible, the
Department actively gathers knowledge in its area
of expertise.

2.1.5

Management for results
At least once every four years, the Minister of the
Interior and Kingdom Relations and the Minister
of Justice draw up a policy plan on policing over
the following four years. National priorities are
drawn up jointly by all the police forces and
translated into national objectives, stipulating the
contribution to be made by each police force.
Once a year, representatives of the police and
the two ministries concerned meet to review the
progress made by each force in achieving these
objectives. A force that successfully achieves its
objectives will receive more funding.

2.1.5.1

The police forces are obliged to use specialpurpose grants from the Ministry of the Interior
and Kingdom Relations for the purpose for which
the ministry has allocated them – for instance to
finance special investigative teams, such as those
established to investigate ecstasy production and
smuggling. Special-purpose grants may also be
used to promote new ideas or solve nationwide
problems.
2.1.5.2

Funding
The budgets of the regional police forces, the
KLPD, the Police College and some other police
organisations are intended for staffing and
equipment. Amounts are allocated for four
different types of work: intake/service, emergency
assistance, enforcement and investigation.
Overhead and support costs are divided among
the budgets. The budgets are calculated on the
basis of each police region’s features, such as
its area, economy and social structure, plus the
size, composition and density of its population.
The regional features can vary by type of work.
Ultimately, the types of work carried out are used
to calculate the capacity of each force. The forces’
budgets are adjusted annually in line with changes
in the index of wages and prices.
The amount allocated to a police force consists
of general, special purpose, and other grants.
As a rule, general grants are not subject to any
specific requirements or conditions. But the
Minister of Justice and the Minister of the Interior
and Kingdom Relations can attach conditions to
general grants. They reach agreements with the
force managers about objectives to be achieved
and review compliance with these agreements
annually.
A regional police force’s spending of its general
grant is determined in the tripartite consultations
between the force manager, the chief public
prosecutor, and the chief of the regional force,
who also formulate policy. The tripartite body
is accountable for its spending decisions to the
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regional police board, which determines the
amounts to be allocated to each spending item.

Operational management
The police forces are responsible for their own
operational management. They are overseen
by the Minister of the Interior and Kingdom
Relations, who is also directly responsible for
the management of the Dutch police service
as a whole. At a practical level, this division of
responsibility is reflected in the national Police
Policy and Management Cycle.
The police forces have to render account for
how they spend their grants. The Ministry of the
Interior and Kingdom Relations audits the forces’
annual accounts and monitors their budgets. If a
force’s budget has been financially unsound for
a number of years and hence fails to comply with
funding conditions, the force may be placed under
supervision. The Ministry and the forces keep each
other informed about operational management via
the annual accounts and regular consultations.

2.1.5.3

Result-centred agreements
In 2007, under an amendment to the Police Act
1993, the Minister of the Interior and Kingdom
Relations and the Minister of Justice together
determined the national priorities for 2008-2011.
The force managers were given the opportunity
to make recommendations in consultation
with the regional police boards and chief public
prosecutors. The national priorities for 2008-2011
were discussed exhaustively and then adopted by
the ministers after a final round of consultations.

–

–

–

–

The national priorities are:
Violence. Forces will further strengthen the
investigation of violent offences and contribute
to preventing violence. To monitor the results,
they will use the percentage of suspects of violent
offences for whom the police send an official
report to the Public Prosecution Service.
Safe districts and neighbourhoods. Forces will
strengthen locality-based policing. This includes
the appointment of 500 extra community police
officers and the supply of neighbourhood-based
data for municipal neighbourhood scans as part of
an integrated public safety and security policy.
Youth crime and at-risk juveniles. Forces are to
step up their contribution to the person-specific
approach to young offenders. They are also
devoting extra attention to the early identification
and counselling of young people at risk, including
those younger than 12 years of age. They keep
systematic track of youth gangs.
Investigation. The forces will deploy more officers
and use better methods to fight crime.

		 Agreements have been reached concerning the
number of suspects to be sent to the Public
Prosecution Service, the formulation of crime
pattern analyses for national and regional
priorities, and contributions to the implementation
of the programmes of action to combat organised
crime, cybercrime, financial and economic crime,
and the programme to improve investigation and
prosecution. This includes employing 500 new
forensic assistants.
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2.2

The police at work
The Dutch police service is a versatile, dynamic
organisation.

2.2.1

Police in evolution
Until a few years ago, the police were primarily
associated with safety and security. Public safety is
now a political issue. There is a growing realisation
that everyone is jointly responsible for safety in
their personal life and social surroundings. So the
role of the police is changing.
That role is also changing as a result of changes
in society as a whole. National borders are losing
their significance. Globalisation and the internet
have increased the mobility of people, goods,
money, and information. Society is becoming
more individualised. And problems increasingly
require a joint approach by several partners.
Antisocial neighbours, for instance, are dealt
with increasingly by the police and housing
associations, and children in problem families by
the police and youth services.
Vertical management within a hierarchy is thus
partially making way for horizontal management
between networks.
The police reflect broad social trends as a direct
consequence of their position in society. In 2006,
to guide its development, leading police officers
and academics drew up a discussion document
entitled The Police in Evolution, whose main
proposal is that the police, while retaining their
regional diversity, should operate as a single

concern. In practice, this means that every citizen,
anywhere in the Netherlands, should encounter
the same police and expect the same of them.
The police serve the community under the motto
Waakzaam en dienstbaar (‘Vigilance and service’).
They show their vigilance and service by their
professional authority. The discussion document
refers to this as ‘subordination with authority’.

Since much policing involves crime prevention,
officers work closely with all sections of the
population. The police are in regular touch with
business enterprises, institutions, neighbourhood
associations and other stakeholders. The police
seek to cement their relationship with the public
via community policing and the problem-centred
approach.

Locality-based policing is an important part
of police work. Where the police operate with
partners, they will receive more programme-based
direction. What is more, police work will be based
on effective information gathering.

A basic unit is normally based at one or more
police stations. Its duties consist of:
dealing with calls and visits from the public
requesting assistance and reporting offences etc.;
responding to emergency calls concerning serious
traffic accidents, disputes, violent assaults,
homicides, etc.;
day-to-day patrolling in districts and
neighbourhoods based on the local safety profile;
tracking down offenders and transferring them to
the justice authorities.

The discussion document provides a new police
task: identification and advice. This task arises
from the police’s role as a front-line organisation:
the eyes and ears of society. They also see much
of what lies within the domain of their partners.
By identification and advice, the police can enable
those responsible to identify problems swiftly and
tackle them, possibly with other organisations.
2.2.2

–
–

–
–

Primary policing
The police operate at the heart of the community,
as close as possible to the public at large. The great
majority of police officers work in basic units (or
neighbourhood teams), which carry out police
tasks relating to public safety and security.

–
–
–
–
–
–
–

In practice, these activities manifest themselves
in police patrols on foot, by car, motorcycle and
bicycle, and sometimes on horseback:
providing emergency assistance;
recording offences reported;
maintaining contact with the public;
mediating in disputes and providing other forms
of assistance;
carrying out criminal investigations;
preventing crime;
enforcing environmental legislation;
monitoring compliance with legislation such as
the Licensing and Catering Act and the Weapons
and Ammunition Act.
Policing is almost always done in shifts. Every
regional force is accessible for all services 24 hours
a day, seven days a week.
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2.2.2.1

Traffic
Road traffic policing is an important element
of primary policing and requires considerable
resources owing to the increase in the volume of
traffic. The police focus mainly, but not exclusively,
on five priorities: speeding, driving through red
traffic lights, drink-driving, and failure to wear
seatbelts (motorists) or helmets (motorcyclists).
Every year, the police forces draw up an annual
and a multi-year policy plan for road traffic
policing, with special attention to these five
priorities. The regional plans also contain a
problem analysis and targets based on it.
The regional police forces also have traffic teams
financed by the Public Prosecution Service.
They operate in line with priorities laid down by
the Traffic Law Enforcement Bureau.
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2.2.2.2

The environment
Various authorities are responsible for enforcing
environmental legislation. The police make a
contribution and cooperate with other authorities.
Environmental policing takes place at three levels:
simple offences, which can be dealt with by any
police officer;
offences of medium seriousness, which
can be dealt with independently by regional
environmental investigators;
more serious environmental offences, which are
dealt with by multidisciplinary interregional teams
consisting of police officers and officers from
other investigative agencies or representatives of
government ministries.
In recent years, the regional police forces have
greatly improved their implementation of
environmental tasks. Since the Environment
Frame of Reference was drawn up in 2004, the
regional environmental teams have been joined by
interregional environmental teams. In 2007, the
police drew up the Police Environmental Plan for
2011, The Environment in Development.
This document concentrates on improving
information management, strengthening
cooperation with the inspectorates, and

promoting the expertise of environmental
officials in combating the more serious forms of
environmental crime.
2.2.3

The maintenance of public order
Serious disruption to public order is dealt with by
‘mobile units’, as the riot squads are called.
Every regional police force is required by law to
have one or more mobile units on standby.
The Netherlands has a total of 45 mobile units,
each of which has about 50 members (including
middle-ranking and senior officers). Nine units
have also been trained to respond to incidents
concerning vessels.
The large police forces in the heavily urbanised
west of the Netherlands have several – up to
eight – mobile units; the regional forces in the
more rural parts of the country have one each.
Most mobile units have their own arrest teams,
reconnaissance teams, and special support teams
with divers, fire fighters, cutting equipment and
water cannon.
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The rapid deployment of riot police is based on a
provision of the Police Act. All the police forces are
obliged to help each other if necessary.
When mobile units are deployed, they operate
under the authority of the local mayor. Every police
officer can in theory be assigned to a mobile unit.
It is a secondary function, since police officers
are normally based at a police station. If they are
required to serve in a mobile unit, they must first
receive supplementary training and learn to use
the mobile units’ special equipment and weapons.
Another aspect of maintaining public order is
policing football crowds. The guiding principle
here is the system-wide approach, which means
that all the partners concerned contribute to the
solution on the basis of their own duties and
responsibilities. The partners include the football
clubs and the Royal Dutch Football Association
(KNVB), the police, the municipalities and the
Public Prosecution Service, and, at national level,
the relevant government ministries.
Supporters’ organisations too have endorsed
the policy framework and are working with the
authorities. The framework describes the duties
and responsibilities and the individual and
collective policies of the partners.

The police play a major role in combating football
hooliganism. They provide advice on security
measures to be taken at football matches to the
mayors, who are responsible for public order.
Their advice may relate, for example, to the
requirements that the club has to meet and the
deployment of police officers. To combat football
hooliganism effectively, the police need sound
intelligence. Since recent research has shown that
football hooligans commit public order offences
at other times and places too, the police focus on
finding the identity of the culprits. The benefits of
this approach are already being felt.
The police have a special organisation to combat
football hooliganism: the Central Information
Point for Football Hooliganism (CIV). The CIV
collects, analyses and disseminates information
on football hooliganism and manages the Football
Monitoring System (VVS), under which the
Public Prosecution Service provides information
about individuals to the Royal Dutch Football
Association, which can then impose a banning
order on them. The CIV liaises with counterpart
organisations abroad and exchanges information
with them.
Finally, the CIV coordinates the work of police
spotters, who travel abroad with the Dutch national
team’s supporters to assist the local police.
European countries have reached agreements with
each other for a similar approach.
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2.2.4

Regional police teams
Each regional force has specialised teams that
deal with specific issues. Some of them operate
interregionally.

2.2.4.1

Arrest teams
There are six arrest teams, each of which serves
a number of regions and is financed by them.
The function of such teams is to arrest armed
and dangerous suspects and to assist criminal
investigation teams in special cases. Members of
the arrest teams receive highly specialised training.
and have special equipment. They also help guard
and protect witnesses, suspects and prisoners
during transport; and they help guard and protect
property.

2.2.4.2

Observation teams
Most regions have their own observation
team, which assists in criminal investigations.
Observation teams also operate at national level.

2.2.4.3

Large-Scale Operations Teams
To deal with criminal offences that are serious
owing to their nature or frequency, most regions
have a Large-Scale Operations Team (TGO), which
consists of officers selected from the regional
police force on a case-by-case basis. The advantage
of working on a case-by-case basis is that it
requires less police capacity than permanent teams
of specialist investigators.

2.2.4.4

Sex offences
Another police task is tackling sex crime.
Such offences include sexual assault, rape, and
the production and distribution of certain types
of pornography, including child pornography.
Each regional force has its own in-house experts
in sex offences. Sometimes, they are organised
centrally. In 2003, a national project managed to
improve the response of the police and the Public
Prosecution Service. Each force now has specialist
investigators, and each public prosecutor’s office
has a prosecutor with special responsibility for sex
offences.
Great care has to be taken when dealing with
the victims of sex crimes. Victims may therefore
choose whether to be dealt with by a male or
female police officer. Reports are as a rule dealt
with by two police officers and recorded on tape.

2.2.5

Criminal investigations
Criminal offences are investigated by police
investigators. Many police stations or basic units
have their own criminal investigation section.
All the regional police forces have a criminal
investigation department. They also each
have a crime scene investigation department,
which examines evidence like DNA traces
and fingerprints left by burglars. Crime scene
investigators also take photographs of suspects
and crime scenes.

2.2.6

National Crime Squad
As well as regional and interregional investigation
teams, the Netherlands also has the National
Crime Squad for combating very serious,
organised and international crime and terrorism.
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2.2.7

Intelligence services
Two categories of intelligence service provide
information for use in criminal investigations.
First, the records services, which collect and
process ‘hard’ information: factual information
that may relate to a person’s police record.
Hard information may also include photographs of
offenders and crime scenes as well as fingerprints
and collections of trace evidence.
Second, the police has the criminal intelligence
units, which deals with less factual, ‘soft’
information. This often amounts to suspicions
that may be of use to the police in preventing or
solving crimes. This type of intelligence comes
from observation, conversations, interviews with
suspects, etc. Since the intelligence concerned is
often of a private nature, its use is subject to very
strict rules.
In addition to the regional criminal intelligence
units, there is the National Criminal Intelligence
Unit, part of the International Police Intelligence
Department (IPOL), which is part of the National
Police Services Agency.

2.2.8

Aliens Police (VP)
The Aliens Police fall under the regional police
forces. They monitor the legality of residence by
aliens. They aim to make an active and effective
contribution to combating illegal immigration
in order to increase safety and security in the
Netherlands. Their emphasis lies in preventing
wrongs such as abuse and exploitation and
preventing breaches of public order and other
forms of lawbreaking.

2.2.8.1
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Cooperation with the Repatriation and
Departure Service (DT&V)
The Aliens Police can transfer aliens to the DT&V
for departure from the Netherlands. This applies
to aliens who are stopped for questioning as a
result of monitoring or arrested in a criminal
investigation. Prior to transfer, the Aliens Police
attempts to establish the identity and nationality
of the alien. For each alien, it draws up a transfer
file. When DT&V was established, it took over the
Aliens Police’s tasks relating to the departure of
aliens, giving the Aliens Police more time for its
core tasks such as enforcement and investigation.
The Aliens Police assists DT&V by detaching
experienced officers to it.

2.2.9

Information management in the regional
police forces
The provision of accurate information is essential
for cooperation between the regional police forces.
It is both a requirement and an instrument for
implementing and monitoring day-to-day tasks.

2.2.9.1

Information exchange
The police forces carry out a number of types of
work: intake, emergency assistance, enforcement,
and investigation. In doing so, they exchange
information with each other and with their
partners in the Netherlands and abroad.
Such information is exchanged within the
statutory parameters, such as legislation on data
protection and EU and international agreements.
During the intake process, the police respond to
requests from individuals and businesses, and
exchange information with them through a variety
of communication channels. Emergency assistance
is the physical police response to incidents. In this
connection, they exchange information about the
deployment of other police forces, the fire service
and the ambulance service. The enforcement
process includes granting licences, monitoring
compliance with regulations, investigating
offences, providing information and applying
sanctions.

Information is exchanged with many partners,
such as municipalities concerning the granting
of licences and the authority responsible for the
administrative processing of traffic offences.
The success of criminal investigations depends
on the intensive exchange of computer-based
information between police forces, special
investigative units and partners in the criminal
justice system, including those abroad.
Important players in this field are the International
Police Intelligence Department (IPOL), Interpol
and Europol.

GMS ensures that every emergency is reported, if
necessary simultaneously, to every emergency line
in the network. It also indicates automatically how
many staff should report to an incident and what
else requires consideration.
The authorities and emergency services are
considering establishing a National Emergency
Control Centre System (NMS), which will have
to be future-proof and better equipped than the
current incident reporting system.
The Netherlands has a single nationwide digital
mobile communications network – C2000 –
for all emergency services: the fire service, the
ambulance service, the police (including the
KLPD) and the Royal Military and Border Police.
The new network is modern, fast and reliable, and
based on the Tetra standard. The excellent speech
quality, guaranteed nationwide cover and extensive
call capacity benefit communications between the
various emergency services. C2000 also makes it
possible to call for emergency assistance quickly.
An emergency button on the walkie-talkie has
improved safety for the emergency services.

When detained persons are processed, the police
exchanges information with the court police and
with the authority responsible for transporting
detainees. The victim support process comes into
play if a person has suffered injury or requires
emotional support as the result of a criminal
offence. Information is exchanged with the Public
Prosecution Service. The victim is referred to the
Victim Support Office or a similar organisation.
2.2.9.2
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Communications between the fire, ambulance
and police services
The Netherlands is divided into 25 safety regions,
within which the fire, ambulance, and police
services coordinate their operations. Each region
has a single integrated control room, where
operators from all three services work together.
All these control rooms, which receive 0900-8844
and 1-1-2 calls, are equipped with the Integrated
Emergency Control Centre (GMS) system.

The Dutch Police Cooperation Facility (vtsPN)
manages and maintains the systems. Read more
about the vtsPN in Chapter 3.
2.2.10

Town wardens and special investigating
officers
Some 3,000 town wardens assist the Dutch police
in enhancing safety and amenity. They carry
out their duties on the basis of municipal safety
and security programmes, whether for specific
neighbourhoods or otherwise. Town wardens
often work under the operational control of police
officers. Their duties are confined to observation
and supervision, and they do not have powers of
investigation.

Special investigating officers (BOAs) work for
municipalities, under the direct supervision of
the Dutch police, to enforce the law in the public
domain. The Netherlands has some 1,500 special
investigating officers.
They include bridge operators, waterway
inspectors, tunnel wardens, traffic wardens,
environmental investigation officers, employees of
the Labour Inspectorate, market superintendants,
school attendance officers, fire chiefs, customs
officers, social security fraud officers, forest
wardens, gamekeepers, nature conservancy
officers and animal welfare inspectors. Both town
wardens and the special investigative officers are
in direct contact with the control room via their
walkie-talkies, which they can use to call for police
assistance if necessary.
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The presence of uniformed town wardens and
special investigating officers makes people feel
safer and helps prevent anti-social behaviour.
The town wardens and BOAs are a supplement to
police on the street. They take over tasks from the
police, so that the police can concentrate on their
core tasks.
2.2.11

Voluntary police officers
The Netherlands has around 2,000 voluntary
police officers, who make a major contribution to
policing, especially during busy periods.
They undergo the same training as regular police
officers and are deployed mainly for tasks that
would otherwise be carried out by a patrol officer
(i.e. the lowest rank of police officer). If they satisfy
the relevant criteria and permission is given by
the force manager, voluntary police officers may
also be deployed for other work. They are generally
deployed for police work proper as opposed to
clerical work. They have investigative powers and
are entitled to use limited force.

The manner in which voluntary police officers are
deployed varies from region to region. The force
manager determines when they will be deployed,
in accordance with national guidelines.
Voluntary police officers receive a small payment,
and their legal status is regulated separately.
The need for them varies from region to region.
There is a trend to recruit more of them. This is
not always easy, because even for an interesting
occupation like policing, volunteers cannot always
be found. There is also a trend in more and more
forces towards deploying volunteers with no police
powers.
2.2.12

Crisis management, the National Crisis
Centre and the police
When emergencies and major accidents occur,
the police are responsible for enforcement,
investigation, directing traffic, and keeping
onlookers at bay.
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2.2.12.1

Crisis management
A crisis or imminent crisis requires rapid decisionmaking and close cooperation between the officials
and services involved in crisis management.
The multidisciplinary nature of crisis management
demands total clarity concerning management
and coordination. This is why procedure in a
crisis follows a fixed and rehearsed organisational
structure. The mayor is individually responsible
for all decisions relating to disaster response.
The mayor renders account for the use of his
emergency powers to the municipal council.

2.2.12.2

The role of the National Crisis Centre
The National Crisis Centre (NCC) is responsible,
on behalf of the Minister of the Interior and
Kingdom Relations, for organising interministerial
coordination. In crises where several ministries
share responsibility, the NCC is the meeting
point for interministerial decision-making, for
which the NCC provides facilities and support.
It is also responsible for providing information
to the provinces, municipalities and ministries
concerned, for instance via national situation
reports. The NCC is staffed seven days a
week, 24 hours a day, and monitors national
and international media and other sources of
information about potential threats to the public.
The NCC also serves as a ministerial crisis centre
for the Ministry of the Interior and Kingdom
Relations. It provides coordination in policy
areas associated with its own ministry. The most
common issues are public order, safety and
security, and public administration.

International disaster response and crisis
management
Disasters and crises do not stop at national
borders. In emergencies, the NCC serves
as a national contact point for the European
Commission’s crisis centre (the Monitoring and
Information Centre, MIC) and for NATO’s civil
crisis centre (the Euro Atlantic Disaster Response
Coordination Centre, EADRCC). In this context,
the Netherlands has reached agreements with
neighbouring countries Germany and Belgium.
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2.2.12.3

Police and crisis management
The police also have a role in crisis and disaster
situations. They maintain public order, control
traffic, and keep bystanders at bay. They also
have additional tasks, such as (international)
investigation and arranging evacuations.

2.3

The National Police
Services Agency
The National Police Services Agency (KLPD) is
a multi-purpose specialist police force with tasks
that transcend the borders of the police regions or
are of national or international importance.

The KLPD assists its partners in the criminal
justice system with various – mostly specialist
– security activities, such as drawing up threat
analyses and exchanging intelligence with police
services abroad through the liaison officers.
It also assists the regional forces by providing staff,
resources and expertise for primary policing.
The KLPD works closely with all its partners in
order to foster best practices.

It tackles serious organised crime, provides air
support, combats violent crime and terrorism,
supervises the major Dutch transport routes, and
analyses, processes and makes available useful
information. The KLPD is also responsible for the
safety of members of the Royal House and the
training of police horses and dogs.
The KLPD has some 5,000 staff at home and
abroad, who contribute to public safety with their
own national and international expertise.
The KLPD has eleven implementing departments.
For operational management, it has five agencywide services and two staff support units.
The KLPD has some 140 locations in the
Netherlands and a smaller number abroad. It has
an investigating team in the Netherlands Antilles
and liaison officers all over the world. The KLPD
headquarters are in Driebergen.
2.3.1

Partners in safety and security for the public
and the police
The key strengths of the KLPD are expertise,
specialisation, and a national and international
operational reach. The KLPD initiates independent
investigative and enforcement operations, such as
the investigative and crime prevention operations
of the National Crime Squad and the monitoring
of compliance with aviation legislation undertaken
by the Aviation Police.

28

The KLPD benefits the Dutch public directly by
monitoring safety on the motorways, by taking
and transferring mobile 1-1-2 alarm calls, and
by running the National Cybercrime Reporting
Website.
2.3.2

Strategic vision
Under their motto ‘Vigilance and Service’, the
police uphold the values of the rule of law. That is
their mission. The KLPD’s strategic vision shows
how it interprets that mission.
The Dutch police are traditionally tied to
geographical areas and organised locally.
Yet society is becoming increasingly affected
by the movement of people, goods, money and
information at national and international level –
the levels at which the KLPD is responsible for
enforcement and investigation.
The KLPD also serves as the front office for the
Dutch police in international police cooperation.
It represents the Dutch police in contacts with
foreign investigative services and coordinates
the deployment of Dutch police officers in
international operations.

The KLPD deploys its expertise to assist police
activities both nationally and internationally.
It constantly seeks ways of deploying people
and resources as efficiently as possible to gain
maximum benefit from advantages of scale.
2.3.3

2.3.3.3

Monitoring and investigating traffic flows
The KLPD contributes to a safer society by
monitoring traffic flows and the points where they
intersect. It has professional specialist services
for each major mode of transport: the Traffic
Police, the Water Police, the Railway Police and
the Aviation Police. The KLPD prioritises cohesion
between monitoring and investigation within
the various traffic flows. Its staff’s expertise in
transport, legislation and research enable them to
analyse traffic incidents such as major, complex
accidents.

2.3.3.4

Operational support
The KLPD assists its partners regionally, nationally
and internationally. It does so by providing
information, tactical and technical expertise, and
people and equipment. It can provide explosives
sniffer dogs for preventive searches, a helicopter
with a live video connection, police horses for
crowd control, or communication and command
facilities. It can conduct covert operations,
draw up national investigative reports, analyse
supraregional criminal organisations, or intercept
communications.

Five operational areas
The KLPD assists its partners, especially other
police and investigative services at home and
abroad, in five operational areas, which determine
how it fulfils its mission.

2.3.3.1

Combating serious organised crime
and terrorism
About half of the KLPD staff are investigators
whose day-to-day job is to combat serious
organised crime, extremely violent offences
and terrorism. They investigate at home and
abroad, develop expertise, exchange intelligence
with foreign partners, analyse supraregional
organised crime, assess the national threat posed
by serious organised crime, and infiltrate criminal
organisations.
KLPD staff are active in the actual investigations
of the National Crime Squad and provide
investigative assistance via intelligence services
such as the Operations Support and Coordination
Department and the International Police
Intelligence Department (IPOL). They conduct
all their investigations under the authority of the
National Public Prosecutor’s Office.

2.3.3.2
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National and international hub for
information and intelligence
Crime does not stop at borders. Day-to-day local
policing nearly always has an international
dimension. An evermore important component
of crime prevention and law enforcement is
information management. IPOL’s information and
intelligence products help the Dutch police and
other investigative and security services in their
fight against crime.

2.3.3.5

Surveillance and protection
For the protection of persons, some of whom are
under threat, the KLPD employs bodyguards.
They protect members and guests of the Royal
House, politicians and other persons designated
by the government, so that they can live, work and
relax safely.
Standard security measures apply, irrespective of
the threat, to members of the Royal House, the
prime minister, royal visitors, and foreign heads of
state and government. Security is in the hands of
the Royalty and Diplomatic Protection Department
(DKDB). The DKDB also protects persons at
risk or under threat, such as national politicians,
members of the High Councils of State, highranking foreign guests, and staff of diplomatic
missions in the Netherlands.
The security protection of members of the Royal
House is regulated by the Police Act.

2.3.4

Management and administration
The KLPD is an agency of the Ministry of the
Interior and Kingdom Relations. As a part of the
Ministry, it falls directly under the control of the
Minister, who is also in charge of its management.
The KLPD has a tripartite leadership, consisting
of the authorised force manager (the DirectorGeneral for Public Safety and Security at the
Ministry of the Interior and Kingdom Relations),
the chief public prosecutor of the National Public
Prosecutors’ Office, and the KLPD’s police chief.
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2.3.5

The services of the KLPD

2.3.5.1

National Crime Squad
The National Crime Squad (DNR) combats
serious, organised crime with a national or
international dimension. Its goal is to reduce
cooperative ties between criminals and prevent
interaction between the legitimate and criminal
worlds. It has expertise in the smuggling of
cocaine, heroin, people, firearms and explosives.
It specialisms also include synthetic drugs (like
ecstasy), money laundering, war crimes, high-tech
crime, terrorism and violent political activism.
With a staff of almost 1,000, the National Crime
Squad is the KLPD’s biggest service.

2.3.5.1.1

Overall strategy
Serious organised crime is characterised by
complex and rapidly changing criminal networks
operating internationally. If a Dutch criminal
investigation service wants to fight these criminal
structures effectively, it has to aim to do more than
solve one case at a time. Prevention goes further
than investigation.
The main goal is to deprive criminal
organisations of their power, assets and means
of communication. The National Crime Squad
bases its operations on an overall strategy that
calculates success by more than the result of one
investigation. The overall strategy begins with
accurate intelligence. Every day, the National
Crime Squad monitors new and ongoing
investigations. The latest intelligence enables it to
make the right strategic choices.

By tackling serious organised crime, the National
Crime Squad and its partners are helping make
society safer. Its methods include enforcement,
investigation, inspection, and administrative
measures. It is an important partner for foreign
investigative services.
The National Crime Squad exchanges information
and deals with complex requests for legal
assistance from other countries. It also coordinates
participation on behalf of the Netherlands in long
cross-border investigations. These investigations
are conducted, under the authority of the National
Public Prosecutors’ Office, by investigative teams
established at various locations in the country.
2.3.5.2

International Police Intelligence
Department (IPOL)
The International Police Intelligence Department
(IPOL) is the intelligence service of the Dutch
police service and its partners. It receives,
processes and analyses information, adds
knowledge, and makes it available again.
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IPOL occupies a central position and plays a
strategic role in crime control and public order
and safety. With its intelligence products, IPOL
assists the Dutch police and other investigative
and security services in combating crime.
IPOL provides products for coordinating
information, such as situation reports with
current threat analyses, knowledge products, and
analyses of supraregional ties between criminal
organisations.
Information arising from investigations is
increasingly becoming available via the Regional
and National Information Hubs, which liaise with
IPOL’s National Information Hub (NIK). The NIK
coordinates information at local, regional and
national level for investigation and enforcement
purposes as well as for the Surveillance and
Protection System. In addition, the NIK receives
information from Dutch liaison officers abroad,
the Royal Military and Border Police, and the
Immigration and Naturalisation Service (IND).
Information is coordinated by some 90 KLPD
staff full time.
At strategic level, IPOL provides detailed and
overall information to the regional police forces,
the special investigative services, the Royal Military
and Border Police and the Public Prosecution
Service. For instance, it draws up the National
Threat Assessment for Serious or Organised
Crime (NDB), which provides the Ministry of the
Interior and Kingdom Relations with information
to help it determine priorities in deploying police
capacity.

IPOL is also well known owing to HAVANK (the
computerised fingerprint system), the reporting
of its investigations in the national media, and the
Dutch Financial Intelligence Unit.

2.3.5.3

IPOL serves as the Dutch police’s front office in
contacts with foreign police forces to tackle serious
international organised crime. It coordinates the
exchange of information and expertise between
Dutch and foreign police forces, and it creates
international networks. Like Schengen, Europol
and Interpol, Dutch liaison officers abroad play an
important part in exchanging information.
IPOL works closely with liaison officers from the
Royal Military and Border Police and receives
valuable information from foreign liaison officers
in the Netherlands.

The DSRT shares its expertise with investigative
and intelligence services. If it lacks the right people
or resources, it will find them outside the service
at home or abroad. The DSRT also provides advice
in the area of security surveillance on buildings.
It has a large network of contacts and is aware of
the legal, political and administrative limits to its
activities.

IPOL assists knowledge exchange between
Dutch and foreign police forces, developing and
providing programmes in association with the
ministries. It also coordinates police deployment
for peace missions.
IPOL works to influence decision-making and
policy with regard to police services at European
level. It concentrates on police professionalism,
taking account of the standpoints of the Dutch
police, the ministries and the Public Prosecution
Service. Other important IPOL partners are the
embassies, the Royal Military and Border Police
and special investigative officers. It aims to link
neighbourhoods to the world and vice versa.
IPOL was created by a merger of two departments:
the National Criminal Intelligence Department
(DNRI) and the International Police Services
Department (DINPOL), both of which analysed
and exchanged information nationally and
internationally. The merger arose from the
many activities that the two departments had in
common. They were merged in April 2008, and
the merger will formally take effect in 2009.
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Specialist Criminal Investigation Applications
Department
The Specialist Criminal Investigation Applications
Department (DSRT) offers the Dutch police
high-quality technical, tactical and legal support
in combating serious and organised crime
and terrorism. Its activities include protecting
witnesses, conducting covert operations,
examining photographic, video, and sound
recording evidence, surveillance, intercepting
communications, working undercover, and
providing advice in extortion cases, kidnappings
and hostage taking.

The DSRT adapts ultramodern technology for the
police by combining it with verifiable innovative
investigative methods.
2.3.5.4

Special Intervention Service
The Special Intervention Service (DSI) is charged
with combating all forms of extreme violence
and terrorism. It also carries out tasks specifically
commissioned by the Minister of Justice.
The DSI is the umbrella organisation of the
System of Special Units, which also comprises the
Marine Intervention Unit, the arrest and support
units of the regional police forces, and the Royal
Military and Border Police.
If one or more special units are deployed to deal
with terrorism or extreme violence, they do so
under the auspices of the DSI and are led by the
head of the DSI. The DSI specialises in carrying
out small-scale, high-risk operations with the
smart use of technology and intelligence instead
of force. Since deploying the DSI has major
consequences, it works under the authority of the
Minister of Justice. It is permanently on call.

2.3.5.5

Traffic Police
The Traffic Police (DVP) contribute to road
safety on parts of the motorways. They provide
emergency assistance following accidents, deal
with dangerous driving, and tackle crime.
Their approach is problem-centred. DVP deploys
its expertise mainly on main roads with frequent
traffic jams or accidents, and it aims to accelerate
the flow of economically important traffic.
The Traffic Police work in seven geographical
units.
In addition, the Traffic Police have three functional
units: the specialist training, motorcycle, and
transport and environmental checks units.
Twenty-four hours a day, Traffic Police officers
patrol the country’s motorways, including their
slip roads, lay-bys and service stations. The Traffic
Police work closely with the regional police forces.
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Road safety does not stop at the national
borders; nor does the work of the Traffic Police.
Information exchange with other EU member
states is therefore very important. The Traffic
Police takes part in European working groups on
alcohol and drugs, seat belts, and operational and
innovative activities. This enables it to transfer its
expertise to other countries. It is also involved in
European traffic control work, central to which is
the promotion of road safety.
Via contacts in other authorities and agencies
concerned with road traffic, the Traffic Police have
access to the latest information on traffic jams,
road works, legislation, and the investigation of
persons, vehicles and cargos.

2.3.5.6

Water Police
The Water Police are responsible for investigation,
monitoring and enforcement on the arterial
waterways and large expanses of water in the
Netherlands. On these waters, the Water Police
monitor both commercial and recreational
shipping. They are also responsible for policing
within Dutch territorial waters off the North Sea
coast.
The Water Police provide primary care in incidents
involving commercial and recreational vessels,
and they monitor compliance with legislation.
They inspect vessels’ cargoes, safety on board
and the crew’s certification, and they check their
compliance with crew rules, including those
concerning rest periods. The Water Police include
specialists who monitor the transport of hazardous
substances and waste products. They deal with
serious shipping accidents and investigate them.
They also investigate incidents such as the theft of
cargo from commercial vessels.
In other Dutch waters, such as recreational lakes,
the regional police forces are responsible for
monitoring recreational shipping. The Water
Police provide incidental assistance at the request
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of the regional police forces. The Water Police
work with the Seaport Police and the Inspectorate
for Transport, Public Works and Water
Management. They also work with counterpart
services from EU partner countries in the Aquapol
joint venture.
2.3.5.7

Railway Police
The Railway Police are responsible for monitoring
and enforcement in the transport by rail of goods
and passengers throughout the Netherlands.
They are charged with primary policing in all
trains and on station platforms. Together with
the regional police forces, the Railway Police are
also responsible for primary policing at five large
railway stations: Amsterdam Central, The Hague
Central, Rotterdam Central, Utrecht Central and
Schiphol Airport.
The Railway Police work with other European
railway police services on joint inspections and the
supervision of football supporters. The European
railway police services share their knowledge
and experience in Railpol. The Dutch Railway
Police are active in COLPOFER, the European
organisation for railway police and security
services.

The Aviation Police provide air support, mainly at
the request of the regional police forces.
But responsibility for general aviation enforcement
and investigative activities rests with the Aviation
Police themselves. These activities involve
monitoring compliance with legislation on
the transport of hazardous substances by air,
the airworthiness of aircraft, the flight crew’s
certification and the prescribed arrival and
departure routes.
The Aviation Police also conduct criminal
investigations into emergency landings, nearaccidents, unknown air traffic and aircraft
accidents. They interview witnesses and suspects,
conduct investigations at the scene, and identify
victims.
2.3.5.9

2.3.5.8
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Aviation Police
The KLPD’s Aviation Police provide monitoring
and surveillance by air, which is indispensable
to policing. For example, they produce real-time
video footage of fleeing cars, oil slicks in the port
of Rotterdam, and football supporters around
Amsterdam’s Arena stadium. Among their other
tasks, the Aviation Police also investigate accidents
involving private aircraft and check airliner crews
for alcohol use.

Operations Support and Coordination
Department
The Operations Support and Coordination
Department offers operational support for public
order and safety to the KLPD itself, to the regional
police forces and to other public authorities.
This support consists of staff, equipment and
expertise, especially in the areas of emergency
assistance, intake, and information for
investigation and enforcement. The Department
provides information on stolen vehicles and
the deployment of police units in incidents on
motorways, waterways and railways. It transfers
mobile 112 calls to the regional emergency control
rooms, and it conducts crime scene investigations.

2.3.5.10

Mounted Police and Police Dogs Service
The Mounted Police and Police Dogs Service
(DLHP) assists other units with horse patrols and
specially trained dogs. The DLHP trains horses
and dogs for specific police tasks. It also trains
mounted officers and dog handlers. Its main task
is to enforce public order and safety. DLHP horses
and their riders are often present at large-scale riot
squad operations, football matches that may lead
to violence, and major events and emergencies.
But they also supervise shopping centres open
in the evening and nightlife centres. The DLHP
horses also have a special task. They serve as
the escort of honour at the State Opening of
Parliament and during Royal House special events.
Sniffer dogs are trained to recognise specific
odours. The DLHP has sniffer dogs specialising in
the odours of living humans, corpses, explosives,
drugs and fire accelerants. It also coordinates the
deployment of some regional forces and serves as
a knowledge centre for foreign police services.
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2.3.5.11

Royalty and Diplomatic Protection
Department
The Royalty and Diplomatic Protection
Department provides tailored protection for
members of the Royal House, their guests,
politicians, diplomats and other persons
designated by the government so that they can
live, work and relax safely. ‘Tailored’ protection
means that in each case the Department decides
the number of bodyguards, the resources, and the
measures necessary to guarantee the safety of the
person to be protected.
The DKDB does not itself decide who will receive
personal security protection. The Surveillance and
Protection Department (EBB), part of the office
of the National Coordinator for Counterterrorism
(NCTb), assigns security to individuals under the
Surveillance and Protection System. It does so on
the basis of information about the type of threat
posed and the chance that something will really
happen. It may also order a security assignment
for protocol reasons. Personal security protection
for members of the Royal House is laid down in
the Police Act.

As well as carrying out operational and physical
tasks, the DKDB also has an advisory function.
Its knowledge about personal and static security
is not confined to its own staff. The DKDB is a
knowledge and expertise centre, where regional
police forces and other government authorities and
agencies can obtain advice or ask questions.
DKDB staff stay informed about the latest
developments in security protection by training,
collecting relevant information and networking.
The DKDB works closely with foreign counterpart
services and liaison officers on incoming and
outgoing visits.
The KLPD’s International Police Department
(IPOL) draws up threat estimates and informs the
EBB and other relevant bodies about risks and
threats. Some 90 KLPD officers work on the dayto-day coordination of information.

2.4

Weapons and equipment
The weapons that the police are permitted to carry
are prescribed by the Minister of Justice and the
Minister of the Interior and Kingdom Relations.
How the police have to carry out their duties is
regulated in such documents as the Police Code of
Conduct.

2.4.1

Standard-issue weapons and equipment

Each police officer in the Netherlands has the
following standard-issue weapons:
– a 9 mm service pistol;
– a short baton;
– pepper spray.
Strict rules govern the use of force and weapons
by the police. Handcuffs and a bullet-proof vest are
part of the equipment.
2.4.2

Use of weapons and force
The Police Code of Conduct specifies who may
use force and when. The Code lays down the
circumstances in which officers may use firearms
and handcuffs. Dutch police officers are obliged
to be tested on their skills with this equipment
periodically.
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2.4.3

Special weapons and equipment
A few special units such as the mobile units (riot
squads), police dog handlers and mounted police
have special equipment such as helmets, riot
shields and long batons. Arrest teams are equipped
with extra weapons such as semi-automatic
firearms and stun-bag shotguns.
(A stun-bag consists of a small round bag filled
with lead shot, which is fired from a special
shotgun. This ammunition does not penetrate the
body, but delivers a considerable punch.
Stun-bags can be used only against persons who
have a weapon and are deemed likely to use it,
persons on the run, and persons resisting arrest.)
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The use of automatic weapons requires prior
consent from the public prosecutor, with the
written authorisation of the Ministry of Justice.
Police officers may use electric batons only as a
defence against aggressive animals. They may
also use CS gas canisters in certain clearly defined
situations, for example for crowd dispersal.
Another special weapon is the police dog.
Police handlers have to be properly qualified, and
the dogs have to comply with statutory criteria and
be certified.

3

Police Cooperation Facility (vtsPN)
Developments like open borders, growing mobility,
multiculturalism, and counterterrorism require
consistency and cooperation between the regional
police forces and other authorities and agencies
concerned with public safety and security. In 2006,
therefore, the 26 force managers together set up
the Police Cooperation Facility (vtsPN), which
assists the police and other emergency services in
making the Netherlands a safer place. The vtsPN
has an executive board, consisting of the 26 force
managers. The chair is the mayor of Amsterdam,
who is also force manager of AmsterdamAmstelland regional police force.
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3.1

What does the vtsPN do?
The vtsPN is a shared services organisation.
With a staff of some 2,500, it provides the Dutch
police forces with vital shared services: network
and ICT services; the management of the C2000
communications system; the design and functional
management of the 112 emergency telephone
number and shared emergency control rooms;
organisational support in the implementation
of policy and systems; and – increasingly –
the conclusion and management of national
procurement contracts.
The vtsPN’s first major task was to implement
a strategic plan for the Dutch police forces to
ensure homogeneous information management.
As a result, they can now share investigation and
enforcement information, and they can plan to
share capacity.
The vtsPN has a number of units.

3.2

Logistics and Distribution Unit
The vtsPN’s Logistics and Distribution Unit is
the central facilities service for the Dutch police.
From its distribution centre in Apeldoorn, it
provides goods like clothing, equipment, weapons
and ammunition. Officers can consult the police
intranet for a catalogue of goods available and
order their requirements online.
The Unit is also in charge of weapons and
ammunition confiscated by the justice authorities.
It keeps them in a special warehouse and destroys
them if instructed to do so. In addition, it advises
its clients about vehicles and police equipment,
personal protective equipment, and the European
tender procedure. To optimise its performance,
the Unit spends a great deal of time on research,
development and market research.
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3.3

NPI administrative support
Another vtsPN unit is the Dutch Police Institute
(NPI), which aims to further professionalise
policing in the Netherlands. The NPI’s main task
is to provide independent administrative support
to the Board of Regional Police Force Managers
(KBB) and the Board of Chief Commissioners
(RHC). It provides secretarial services for these
two bodies and their various committees and
strategic policy groups.
In addition, NPI advisers ensure that force
managers and police chiefs receive appropriate
support in fulfilling their remit. To perform its
tasks properly, the NPI operates like a spider
in the web of the security community, making
connections between ministries, partners in the
justice system and police forces.
The NPI is headed jointly by the secretaries of
the KBB and the RHC, who oversee three policy
divisions: the Strategy & Communications
Division, the Professionalisation Division, and the
Operational Management Division.

4

Royal Military and Border Police
Alongside the civilian police service, the
Netherlands also has a police force with military
status: the Royal Military and Border Police
(KMar). Since the force was established in
1814, it has adhered to the three internationally
known principles of the ‘gendarmerie’, namely
that it should consist of military personnel, be
a mounted force, and be quartered in barracks.
Those principles still exist, although ‘mounted’ has
now become ‘mobile’, and ‘living in barracks’ has
become ‘rapidly deployable’.
In terms of its position and structure, the Royal
Military and Border Police is comparable to the
Italian Carabinieri, the Spanish Guardia Civil and
the French Gendarmerie. It has both civilian and
military tasks.
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The Minister of Justice is responsible for the
role of the Royal Military and Border Police in
enforcing civil and military law. The Minister of
the Interior and Kingdom Relations is responsible
for its role maintaining public order. And the
Minister of Defence is responsible for its role in
carrying out specifically military tasks.

4.1

–

–
–

–
–

–

4.2

Civilian tasks
The Royal Military and Border Police’s main
civilian tasks are:
to guard the members of the Royal House, in close
cooperation with the KLPD’s Royal and Diplomatic
Protection Service;
to perform policing and security duties at the
Prime Minister’s official residence;
to help civilian police forces uphold public order
and enforce the criminal law, including in the area
of cross-border crime;
to perform policing and security tasks at Schiphol
and other airports;
to enforce immigration legislation by guarding the
external borders of the Schengen Area, carrying
out the mobile supervision of aliens, assisting in
the reception of asylum seekers, and removing
failed asylum seekers and undesirable aliens;
to protect the transport of valuables belonging to
De Nederlandsche Bank (the Dutch central bank).

Military tasks

The Royal Military and Border Police’s main
military tasks include:
– policing tasks for the Dutch armed forces, for
foreign military personnel stationed in the
Netherlands, and for international military
headquarters;
– peace-keeping and other international tasks,
such as training and advising local civilian police
services;
– policing tasks at sites run by the Ministry of
Defence.
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–
–
–
–
–

4.3

The Royal Military and Border Police is organised
in five districts:
South;
Northeast;
West;
National and Foreign Units;
Schiphol.

Schiphol Airport
Some 1,700 officers of the Royal Military and
Border Police are deployed at Schiphol Airport.
They control and police the border in line with the
Dutch and international regulations. They carry
out this task professionally and courteously, taking
account of the economic interests at stake.
At Schiphol Airport, the force provides the
full range of policing tasks, including criminal
investigation. It has built a strong intelligencegathering capacity there. In cooperation with
Customs and the Economic Investigation Service
and Fiscal Intelligence and Investigation Service,
it combats drug trafficking both by passengers and
in air freight. It is in daily contact with other Dutch
police forces on a range of subjects.
The Schiphol district of the Royal Military and
Border Police has access to the Expertise Centre
on Identity and Document Fraud (ECID), which
specialises in travel document fraud. The Centre
provides training for police forces at home and
abroad.

5

Recruitment, selection, training and knowledge
Police officers have to carry out their duties in a
constantly changing, diverse and multicultural
society. Safety and the quality of life are growing
preoccupations in the Netherlands, and the
police play a crucial role in safeguarding and
promoting them. This makes great demands on
the professionalism of the police forces and the
competence of their officers. The police aim to deal
with social change flexibly and to continue adapting
and learning. A key concept in current police
training is competence development.
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5.1

Coherent system of police training

5.2.1.1

Ministries
The Police College is charged with organising
and providing police training by the Ministry
of the Interior and Kingdom Relations and the
Ministry of Justice. The Minister of the Interior
and Kingdom Relations provides funds annually
for the provision of initial and post-initial police
training and for recruitment and selection.
The Minister also makes funds available for the
Police College’s research activities. The Police
College and the Ministry conclude a multiyear
voluntary agreement with performance targets,
and the College reports to the Ministry on the
results achieved.

5.2.1.2

Police forces
The police forces play an important part in police
training. Trainees learn both at the Police College
and on the job. The forces provide officers to coach
and guide trainees during on-the-job training.
Experts working for regional police forces play an
important part in developing knowledge in various
areas of policing. They work closely with experts
from the Police College to develop professional
practice.

Police officers are expected to give clear and
appropriate answers in their day-to-day work.
Police training caters for this by ensuring that
its content is constantly updated to take account
of changing needs. This strengthens the police
service’s professional capacity. Police training
has recently been overhauled, and the traditional
training programme has been transformed into a
new, unique and coherent training system.

–
–
–

–
–

The new training system is based on:
clear occupational profiles;
examination criteria linked to the occupational
profiles;
a qualification structure comparable to that of
regular vocational and higher education, so
that a certificate obtained from a police training
programme can qualify its holder for exemptions
in mainstream education and vice versa;
a combination of work and study;
competence-based learning.
The new system provides all-round vocational
training at secondary vocational, higher
professional and university level. A distinction
is made between initial police education (basic
training) and post-initial education (further
training).

5.2

Police College
The Police College is responsible for police
training. It works closely with the police forces,
the government ministries concerned, and
mainstream educational institutions. It has a staff
of approximately 1,300, many of whom have come
straight from the world of practical policing.
In addition, it employs hundreds of guest lecturers
from many sections of society on its various
courses.

5.2.1

Partners
Every year, 30,000 police officers follow the Police
College’s training programmes and courses.
Various partners play a role.
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5.2.1.3

Police Training Council and Police Knowledge
Council
The quality of the Police College’s training and
knowledge activities are guaranteed by two
advisory bodies: the Police Training Council and
the Police Knowledge Council. The Police Training
Council is an independent body that advises the
minister on the provision of police training. It is
also jointly responsible for developing a coherent
system of police training. In addition, it ensures
that standards and certification in police training
are comparable to those in mainstream education.

They also hold recruitment drives at major events
and fairs.
Once a person has applied to become an officer in
a police force, he or she will undergo a selection
test conducted by the Police College. If the
applicant’s test results are favourable and further
examination allows, he or she will be appointed to
the force and will start his or her training.
5.3.2

Police training is goal-oriented. Competences
acquired earlier in a trainee’s life can lead to
exemptions from certain courses or intake at a
higher level of training than normally allowed
by the trainee’s prior educational attainment.
The Police College’s Centre for Recognition of
Prior Learning (EVC) follows a fixed procedure
that facilitates entry into the police service for
applicants with non-standard qualifications.

The Police Knowledge Council advises the Police
College’s Executive Board on its role in research,
especially with regard to the Police and Research
Programme. The Police College is fostering its
research role to improve and modernise day-today policing and to promote police studies as an
academic discipline.
5.2.1.4
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Supervisory Board
As an autonomous administrative authority,
the Police College is legally obliged to have
separate executive and supervisory structures.
Its executive management is in the hands of the
Executive Board. Its oversight is in the hands of
the Supervisory Board, which takes a broad social
perspective in overseeing the Police College’s
operational management and the quality of its
provision.

5.3

Police College’s tasks

5.3.1

Recruitment and selection

Recognition of prior learning

5.3.3

Initial training
Once an applicant has been accepted into a police
force, he or she will follow a training programme
at the Police College.
Trainees can enter the programme at one of five
levels, depending on their prior education.
The initial training programme provides trainees
with all the necessary competences to work as
a police officer. This training is provided by the
Police College’s General Police Studies Faculty.

Finding out about vacancies and applying for a
job are the first steps in any career in the police.
The police forces decide their own staff
requirements and keep close contact on vacancies
with the Police College’s Centre for Competence
Measurement and Monitoring.

–
–

The forces are currently working with the Centre
on ideas for attracting a wider range of recruit to
the police service. The forces communicate with
the labour market via various channels, including
advertisements in publications, on radio and TV,
and on the internet site www.politie-werving.nl.

–

–
–

–

The Police College provides initial training courses
at six levels, all of which combine working and
learning:
voluntary police officer: 3 years part-time
assistant police officer (senior secondary vocational
level 2): 1.5 years
police officer (senior secondary vocational level 3):
3 years
all-round police officer (senior secondary
vocational level 4): 4 years
bachelor in police studies (higher professional/
university level): 4/3 years
master in police studies: 1 year (following the
three-year bachelor programme)
Depending on their prior education, some trainees
can complete their training at an accelerated pace.

5.3.4

Post-initial training

5.3.6

Police officers with several years of work
experience can further their career via post-initial
training, which they follow part time at the Police
College. In their own time, they can train for
specialist or leadership positions. Post-initial
training is provided by the Police College’s Special
Police Studies and Leadership Faculty.

–
–
–
–
–
5.3.5

The Police College provides post-initial training in
five police domains:
danger management;
criminal investigation;
traffic and the environment;
police leadership;
aliens supervision.
Examination
Competence assessment plays a major role in the
examination of trainees, who have to prove that
they can carry out their duties competently in
practice. Their competences are tested for every
core component. The tests take various forms:
some are held on the job, some are simulations,
and some are case-based.
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5.3.7

Knowledge
The Police College is not only an educational
institution; it is also a knowledge centre for the
police service. While police training focuses on
the acquisition of competences, the knowledge
function is concerned with sharing knowledge
acquired and developing new knowledge for the
future. The knowledge function is designed to
improve and modernise day-to-day professional
practice and to develop police studies as an
academic discipline.
International developments
The Police College helps develop and maintain
international relations in the area of police training
and knowledge. Its International Police Training
Department (IPO) initiates and maintains
international contacts and takes part in national
and international consultation activities.
IPO updates and underwrites the international
aspects of policing in police training and in
knowledge development.
It also provides international training, some
of which is carried out under the auspices the
Association of European Police Colleges (AEPC)
or the European Police College (CEPOL). The IPO
has also been involved in the establishment of

training courses derived from various projects for
bilateral European police cooperation. It serves as
a national liaison for the European Police College,
and it organises short study visits to international
organisations for coordinators of international
relations in the regional police forces.
5.4.1

5.4

Career development
The regional police forces are responsible for their
own career development policies.
Good career policy requires effort by both the
employer and employees. The employer has to
specify the requirements and offer opportunities
for career advancement, and the employees
have to be interested and committed, willing to
undergo training, and sometimes willing to move
elsewhere. The regional forces are also consulted
on national policy.
Career development policy in the regional forces
includes regional management development
policy, which focuses on identifying, selecting,
developing and deploying managerial potential.
This policy applies to all positions in the police
force, except for the most senior officers, who are
appointed by the Crown. The two government
ministers responsible for the police appoint
the most senior officers and draw up their job
requirements.
The Minister of the Interior and Kingdom
Relations is responsible for some aspects of career
policy, the most important being the job evaluation
system. In addition, the Minister encourages and
facilitates the development of instruments for
use by the forces, for instance in implementing
diversity policy.

National Management Development
Agency for Police and Fire Services
The National Management Development Agency
for Police and Fire Services works with the
police forces and police training institutes to find
talented individuals who can serve in the highest
strategic ranks of the Dutch police service. It also
fosters the development of talent and arranges
for appointments to be made by the Crown – a
function it also performs for the fire service.
In order to select highly talented individuals
for the police service, the Agency has set up
an admissions committee consisting of force
managers, regional police chiefs and chief public
prosecutors. The committee assesses whether an
individual is suitable for a strategic position and
works out a personal development process for each
individual, in close collaboration with the Police
Leadership School (SPL).

5.5

Ethnic and cultural diversity
To deliver quality and flexibility, the police has to
represent society. Their position will be stronger
if the whole of society feels represented and
supported by them. The police service as a whole
will then be better equipped to meet the demands
of an increasingly complex society. The challenge
is to make the Dutch police service reflect the
composition of society as a whole.
The Diversity and Police Expertise Centre
(LECD), which is part of the Police Training and
Knowledge Centre, initiates policy on diversity
and encourages the police forces to implement the
policy as widely as possible.
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6

Labour relations
The Minister of the Interior and Kingdom Relations
is responsible, as an employer, for terms and
conditions of employment in the police service.
But police officers are actually employed by the
managers of the regional police forces, the KLPD,
or the executive board of the Police College.
These bodies are responsible for personnel policy
and policy on terms and conditions of employment.
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6.1

Terms and conditions of employment and
legal status
As an employer, the Minister of the Interior and
Kingdom Relations negotiates with the Central
Collective Bargaining Committee for the Police
(CGOP) on the broad outline of the terms and
conditions of employment and legal status.
The CGOP represents the four national police
unions: the Dutch Police Union, the ACP Police
Union, the General Dutch Police Association,
and the Association of Middle-ranking and Senior
Police Officers. These unions together represent
some 80% of police staff. The CGOP and the
Minister have to agree about policy on terms and
conditions of employment and on legal status or
changes to this policy.
The legal status of police personnel is laid down
in secondary legislation. The force managers (as
the actual employers of police officers) and the
Minister of the Interior and Kingdom Relations
(as the overall employer) work closely together to
reach agreement with the CGOP on terms and
conditions of employment. This cooperation, laid
down in a voluntary agreement, makes a clear
contribution to the unity of the police service.

6.2

Employee participation
In the Netherlands employees are entitled to
participate in the process by which strategic
decisions are taken by the organisation for which
they work. The establishment of a works council is
laid down by law. The staff are represented on this
council.
Each regional force has its own works council,
which consults regularly with force management
about operational management and general
personnel issues. The works council has the right
to be consulted about proposed reorganisations.
The consent of the works council is required for
decisions to alter policy in certain other fields such
as training and the quality of work.
The Works Councils Act contains the frameworks
for employee participation.
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6.3

Modernisation of terms and conditions
of employment
The terms and conditions of employment in
the police service have to reflect the changing
demands made upon the police . Efforts are
therefore made in consultation with all parties
concerned to strike a balance between flexibility
for the organisation and security for the staff.

7

The Public Order and Safety Inspectorate
The Public Order and Safety Inspectorate is the
supervisory authority for all organisations engaged
in disaster response and crisis management,
including the police and fire services and medical
professionals called to accidents and disasters.
The Inspectorate supervises the work of executive
bodies and operational services in the area of
public order and safety. An annual risk analysis
determines what is to be inspected, and the
Minister of the Interior and Kingdom Relations and
the Minister of Justice draw up a work plan on that
basis.
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The Inspectorate conducts various types of
inspection, including systematic inspections
(such as the General Disaster Response Review)
and theme-based and incidental inspections.
The Inspectorate is often consulted about safety
issues by individual citizens, business enterprises,
operational services, and local and regional
government. This is why advice and incidental
inspections are part of the Inspection’s remit.
Its opinion is always impartial.
The Inspectorate focuses on identifying obstacles
and encouraging improvements, and thus boosts
the knowledge and performance of the police and
fire services and other professionals concerned
with disaster response and crisis management.
The Inspectorate’s recommendations and reports
have binding consequences for the police service.
The Inspectorate presents its reports to the
accountable politicians and the authorities
responsible for the democratic oversight of the
police service. Its publications are available for the
general public on the internet (www.ioov.nl).
The Public Order and Safety Inspectorate works
with other inspectorates.
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8

International Police Cooperation
With its open borders and deep involvement in
trade, transport and the movement of persons, the
Netherlands depends on international structures
and contacts. Many parts of the Netherlands are
taking on a more international and multicultural
character, and this affects policing, too. The police
service is increasingly engaging in formal and
informal cross-border contact, assistance and
cooperation. Since legal systems and policing
vary from one country to the next, and since
countries cherish their national sovereignty,
international cooperation is often regulated in
formal agreements or treaties, both between
countries bilaterally and within the framework of
the European Union.
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8.1

International Police Intelligence
Department

8.2

Police and judicial cooperation is written into the
Treaty on European Union. The member states
act jointly to prevent and combat various forms
of organised and cross-border crime. For this
purpose, various agreements and decisions apply
that also affect Dutch enforcement services and
cross-border activities by the police. The decisions
have been adopted by the EU’s Justice and Home
Affairs (JHA) Council, which meets at least twice a
year in Brussels or Luxembourg.

The national contact point for international police
cooperation is the KLPD’s International Police
Intelligence Department (IPOL).
The Department includes the Dutch branch of
Interpol (internationally known as ‘NCB The
Hague’), the Dutch Europol National Unit, and
the Dutch office of SIRENE (Supplementary
Information Request at National Entry), making
it the Dutch centre of the Schengen Information
System (SIS). It also contains a unit that
coordinates criminal intelligence.

The JHA Council’s decisions in the area of
police cooperation are prepared by the European
working party on police cooperation, the Dutch
contribution to which is provided by the Ministry
of the Interior and Kingdom Relations in close
consultation with the KLPD and the Ministry of
Justice.

The National International Legal Assistance
Centre (LIRC) plays a key part in implementing
international information exchange and legal
assistance. The LIRC is co-managed by the
National Public Prosecutors’ Office and the KLPD.
Administratively, it is part of IPOL.
8.2.1
The LIRC is the national hub via which all Interpol
and Europol messages pass and are processed.
The SIRENE office, which is part of the LIRC,
facilitates international information exchange
round the clock. As well as assisting foreign liaison
officers stationed in the Netherlands, the LIRC
also oversees a network of 35 Dutch liaison officers
attached to Dutch embassies abroad, who work
for all the Dutch investigative services and justice
authorities.
Since January 2007, the LIRC liaison network
has consisted of officers from both the civilian
police service and the Royal Military and Border
Police (KMar). The primary task of these
international liaison officers is to prevent and
combat international organised crime, organised
illegal migration and terrorism. In three countries,
liaison officers are present from both KMar and
the civilian police.
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European Union

Europol
The most visible symbol of European police
cooperation is Europol, the European law
enforcement organisation, headquartered in
The Hague. Europol has no executive tasks and
is limited to dealing with certain types of serious
crime involving two or more member states.
It receives intelligence from the national police
services and supplies it to other member states
when it deems it useful. On the basis of the
intelligence collected and the requirements of the
member states, Europol compiles ‘analytical work
files’ (AWFs) on certain subjects. It also carries out
analyses for member states upon request.
Europol maintains a computer database with
information supplied by all the member states
on national investigations. Since recently, it also
regularly produces the European Organised Crime
Threat Assessment (OCTA), based on information
from member states and other European
institutions and agencies. The JHA Council bases
its priorities on OCTA, which can be regarded as a
prototype European safety and security plan.

8.2.2

The Prüm Convention gives the police of the
signatory states easier access to each others’
national DNA and fingerprint databases and
registers of vehicle owners. Each signatory state
maintains a national contact point for each type
of information exchanged. The Convention
also widens the opportunities for joint police
operations, such as patrols, inspections in border
regions, and cooperation at large public events
such as football matches.

Schengen Agreement
Since Europe abolished its internal borders, the
police have based their cooperative activities on the
Schengen Agreement, incorporated into EU law in
1999. Typical cooperative activities include crossborder pursuit and surveillance, and information
exchange. Communications between the Dutch
police service and the Schengen Information
System (SIS) pass via the KLPD’s SIRENE office.
The SIS is about to be upgraded and expanded to
include biometric information.

8.2.3

Prüm Convention
In May 2005, seven EU member states, including
the Netherlands, concluded the Prüm Convention.
Their intention was to intensify cross-border
cooperation, especially in combating terrorism,
cross-border crime and illegal migration.
The Convention’s primary instrument is the
exchange of information via automated searching,
but it also provides for physical forms of
assistance.
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The Prüm Convention expands the territorial
reach for the types of cross-border cooperation
that the Netherlands had already established with
Germany, Belgium and Luxembourg.
8.2.4

Joint investigation teams (JITs)
In 2003, an EU framework decision laid the
foundation for joint investigation teams (JITs),
consisting of police officers from different
member states. Dutch police officers have served
as members of JITs, combating vehicle crime,
firearms offences, and football hooliganism at
international matches. European police services
also work together in the area of personal
security and in special units, operational and
non-operational, for the purposes of training and
exercises.

8.2.5

European Police College (CEPOL)

8.4

The European Police College (CEPOL) was
established in 2000 as a network of national police
colleges engaged in training senior police officers.
It offers courses and exchange programmes, which
are provided at the national police colleges.
The Dutch Police College has long been a member
of the European Police College. It offers courses
and has developed educational materials and an
e-learning system.

Via Interpol, the Dutch police service works with
police services worldwide. Interpol provides a
network of contact points in its member states.
It is not based on a treaty, but on an agreement
between various police services, regulated in
a constitution. Via Interpol, information is
exchanged on all forms of crime.

8.5
8.2.6

Bilateral cooperation
The Dutch regional police forces and police units
active at the national borders work closely with
the authorities in the neighbouring countries in
the areas of information exchange, investigation
and the maintenance of public order. In 2004
and 2005, the Netherlands concluded treaties
with Belgium, Luxembourg and Germany to allow
cross-border activities and powers that go further
than those allowed by the Schengen Agreement.
Police officers may carry out patrols and
inspections on each other’s territory. In border
areas, they may carry out joint exercises and
even share police stations. They meet regularly
to discuss the implementation of the treaties and
their experience with cross-border cooperation.
A special form of cooperation with Belgium and
France are the checks conducted by joint police
teams on the Lille-to-Rotterdam motorway, to
combat drug smuggling.
As well as taking part in operational cooperation,
the Dutch police service maintains bilateral
contacts with foreign police services and
institutions in non-operational areas, such as
training and research. This has usually taken
the form of multiyear country programmes with
EU candidate countries as well as Suriname,
Indonesia and South Africa.
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Postings

European Police Chiefs Task Force (EPCTF)
The European Police Chiefs Task Force was
established in 2000. It meets regularly to discuss
strategic and operational issues.

8.3

Global cooperation

To expand EU participation in peace missions,
steps have been taken under the Second Pillar
of the European Union to implement the
conclusions of the Cologne (June 1999) and
Helsinki (December 1999) European Councils.
Police deployment is the main component of
non-military crisis management as a means of
strengthening the Common Foreign and Security
Policy.
In the Netherlands, the organisational structure is
almost complete. The Minister of the Interior and
Kingdom Relations may provide police officers
to the UN, the OSCE and the EU by means of an
order in council.
Recruitment, selection, orientation and aftercare
are provided by the KLPD’s IPOL Department.
The police officers posted are given special leave
for the period of the posting. Global developments
have shown that the need for policing on peace
missions is likely to grow in the near future.

9

Police cooperation within the Kingdom of the Netherlands
The Kingdom of the Netherlands comprises
not only the Netherlands in Europe but also the
Netherlands Antilles and Aruba. Each of the
countries within the Kingdom is responsible for its
own law enforcement and security policy.
They also have their own police legislation and their
own police forces: the Netherlands Antilles Police
Force and the Aruba Police Force.
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Changes are under way in the constitutional
structure of the Netherlands Antilles. The islands
of Curaçao and St Maarten are to become –
like Aruba – autonomous countries within the
Kingdom. The islands of Bonaire, Saba and
St Eustatius have chosen to have closer ties to the
Netherlands. These developments will of course
have consequences for the organisation of policing
within the Kingdom. Consultations are still taking
place on how the islands will organise their police
services. The provisional date for the changes to
the constitutional structure of the Netherlands
Antilles is 15 December 2008.
The greater scale of Dutch police forces broadens
the range of their expertise – which can benefit
the forces in the Netherlands Antilles and Aruba.
Cooperation and the exchange of expertise also
help ensure that the quality of law enforcement
and policing is of a similar standard throughout
the Kingdom.
The different countries and police forces work
together in almost every area of policing,
including organisational and training changes
and computerisation projects. This sometimes
leads to the deployment of Dutch police officers
in the other parts of the Kingdom. When Dutch,
Antillean and Aruban police officers work together
in an investigative team, the team is overseen by
the competent authority in the country concerned.
Combating organised and cross-border crime is an
important part of their work.
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Ranks

police trainee

police patrol officer

constable

constable 1st class

sergeant

inspector

superintendent

deputy chief constable

chief constable
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Policing in the Netherlands

Ministry of Security and Justice

Working on a Safe and
Just Society

Working on a Safe and
Just Society
The Ministry of Security and Justice is responsible for the rule of
law in our society: a rule of law under which people must be able to
live together, irrespective of their ideas or lifestyles. The Ministry
of Security and Justice furthermore works towards bringing about
a safer and more just society. It does so together with partners
such as the municipalities, educational institutions, companies,
inspectorates, and the Tax and Customs Administration.
The Ministry of Security and Justice also has the power to intervene
directly in people’s lives. Sometimes this intervention is drastic,
such as when a convicted person is locked up in prison, or when
parents are dismissed from parental authority. Sometimes this
intervention is relatively small, such as when a fine is imposed for
a traffic offence. But in all cases, they concern interventions that
only the Ministry of Security and Justice is able and permitted to
perform.

1

The Five Specialist Agencies of the Ministry of
Security and Justice
The Ministry of Security and Justice consists of agencies, each of
which has its own field of activity and its own specific manner
of intervening in the course of people’s lives. The Child Care and
Protection Agency (RvdK) protects the rights of the child. The
Central Fine Collection Agency (CJIB) collects fines. The Netherlands
Forensic Institute (NFI) conducts various types of examinations
and research that may contribute to uncovering the truth in
criminal cases. The Custodial Institutions Agency (DJI), enforces
prison sentences and criminal measures. The Central Policy and
Staff Department is engaged in policy issues in order to support
and advise the Minister of Security and Justice.

Central Policy and Staff Department
Minister
State Secretary

Secretary-General
Deputy Secretary-General
1 (independent)
Inspectorate
cluster

SG Cluster

Safety and Justice
Inspectorate

dSG Cluster

Public Prosecution Service, Police, and the Judiciary
Compared to the five specialist agencies, the Public Prosecution
Service (OM), which is responsible for the investigation and
prosecution of criminals, takes up a special position. The Public
Prosecution Service is largely autonomous in its own field of activity.
The Minister of Security and Justice is also responsible for the
Dutch Police. The Ministry is currently working on a change of the
police organisation towards a National Police Force. The judiciary
(the courts) is not part of the Ministry. The judiciary is organised
independently.
2

Policy clusters

DGPol

NCTV

DGRR

DGJS

DG Police

National
Coordinator
for Counter
terrorism
and Security

DG
Administration
of Justice
and Law
Enforcement

DG
Youth
and
Sanctions
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The Netherlands safer
Safety is a core responsibility of the government. We want a
decisive government that takes actions and intervenes in matters
of safety and security. Offenders are dealt with vigorously and
victims are the focus of attention. The programme ‘The Netherlands
safer’ sets out the issues that will be addressed by the Ministry of
Security and Justice as the following four key points.
1 > Safe neighbourhood, for residents and entrepreneurs
Citizens must be able to go about their business in a safe manner:
at home, on the street, at events, during work, or wherever.
Nuisance and crime, for example around coffee shops or in
centres of nightlife, must be stopped. Youths causing nuisance or
criminal youth groups may count on firm and targeted actions.
Intimidation, aggression, and violence will also be tackled
vigorously, by imposing on-the-spot penalties and more severe
penalties where necessary. Authorities, citizens, and companies
have joined forces to bring this about.
2 > Offensive against Subversive and Organised Crime
It is necessary to strengthen the approach to organised crime,
as this form of crime constitutes an insidious threat to the
integrity of the financial-economic system, and will ultimately
undermine the rule of law. Much of the visible crime and nuisance
4

at the local level is caused by criminal organisations that are
‘not immediately visible’.
3 > Scope for Action for our Professionals
The Police and the Public Prosecution Service are effectively
operating organisations with more scope for action. A substantial
reduction in bureaucracy and paperwork will ensure that more
police are deployed on the street. Our professionals will further
more be protected better against aggression and violence.
The Ministry of Security and Justice is working on the formation
of a single National Police Force with ten regional units, with one
central organisation as standardised control room.
4 > Strengthening the Rule of Law
Making the Netherlands a Safer Place does not only mean ‘more
security’ but also increased confidence in the rule of law, a
strengthening of the rule of law, and a government that ‘stands
by’ the institutions of the rule of law. The right of access to a court
must be safeguarded, proceedings should not last too long,
justice must be done to victims, and the enforcement of sentences
and criminal measures must be consistent. The balance between
privacy and security must be monitored. This will increase public
confidence in the rule of law.
5

Security and Justice. For a Safe
and Just Society.
More information
For more detailed information about the field of activity of
the Ministry of Security and Justice please visit the website at
http://www.government.nl/ministries/venj.

This is a publication of:
The Minister of Security and Justice
Schedeldoekshaven 100 | P.O. Box 20301 | 2500 EH The Hague
http://www.government.nl/ministries/venj
Januari 2012

National police
Less bureaucracy, more quality
More scope to do the job and a
dynamic presence on the streets
National police | August 2011
Making the Netherlands safer
‘A national police force will be established under the responsibility of the
public safety minister.’
The above excerpt from the coalition agreement (October
2010) announced a major operation with far-reaching
consequences for our police system: the creation of a
national police force. The implementation of this plan has
already begun. The new organisation is beginning to take
shape, but not everyone is aware of this yet. Therefore, we
would like to familiarise you with our plans for a more
efficient and effective way of delivering public safety which
gives individual police officers more scope to do their jobs.
In this leaflet you can read why a national police force is
necessary and how the new organisation will be structured.
With the help of the national police newsletter and the web
portfolio at
www.rijksoverheid.nl/nationalepolitie, you can stay
informed about the formation of the national police force
and other current police issues. This will give you an
overview of the development of the national police force as
it takes shape.
Ivo Opstelten
Minister of Security and Justice

Public safety and policing are key
The government wants to change the police organisation so that police
officers can devote more time to safety on the streets. The plan is for the
national police force to be up and running by 1 January 2012.
At present, the police is organised into 25 regional forces plus
the Dutch Police Services Agency, each with its own chief. These
will be replaced by a national police force, consisting of ten
regional units. This has a number of advantages:
• The police can work more as a single unit if everyone is
accountable to one national police commissioner.
• The police can spend more time on street patrols and
investigative work.
• There will be less red tape for both the police and the public.
(For example, reporting crimes will be made easier.)
• Officers will spend more time on policing than on paperwork.
• The various subdivisions of the police will be able to work
together more quickly and effectively, thanks primarily to
automatisation.
• It will be possible to handle IT, housing, purchasing and HR
centrally. This will lower operational management costs (i.e.
overheads).

How is the national police force organised?

The management hierarchy and the division of responsibilities
will change. As of next year there will be a single national police
force (comprising 10 regional units), one or more national units
(such as a national crime squad) and the police service centre (a
national agency for operational management tasks).

Minister of Security and Justice
The Minister of Security and Justice is politically accountable for
the national police. The Minister approves the budget and sets
parameters within which the force will work, deciding issues
such as whether there should be ticket quotas.

National Police Commissioner
A single police commissioner will be in charge of the national
force and its 10 regional units.

Regional units
Ten regional units will be created to handle policing. Each unit
will be headed by its own chief.

One or more national units
There will be at least one national unit to handle police duties
that can best be performed at national level (e.g. an arrest team
and/or national crime squad).

Police service centre
A police service centre will take over the operational management tasks of the current forces and the Dutch Police
Cooperation Facility. These tasks include HR, housing, IT and
financing.

Local authority
Authority over the police will not change. As before, the mayor
and the public prosecutor will make local agreements about the
deployment of the police. Every municipality will draw up a
public safety and security plan, on which basis the mayor will
manage the police.

Progress of the bill

In order for the national police force to become a reality, the
Police Act 1993 must be replaced. To this end a bill was submitted to the House of Representatives in 2006. That bill is currently
being amended. All official documents relating to this bill can
be found on www.rijksoverheid.nl/nationalepolitie. The goal
is for the national police force to be operational by 1 January
2012.

Stay informed

National police newsletter

The Ministry of Security and Justice publishes a regular newsletter on the latest developments surrounding the formation of the
national police force and other relevant and topical police
issues. The national government website contains a section on
the police where you can find all relevant publications and the
latest news (www.rijksoverheid.nl/nationalepolitie; Dutch
only).

National police: Less bureaucracy, more quality
More scope to do the job and a dynamic presence on the streets
Less bureaucracy:
• Making it easier to report crimes
• Speeding up standard cases
• Reducing the number of forms and protocols
More quality
• An organisation that functions as a unit
• Responding quickly to the demands of the public
More scope to do the job
• Police based close to the local community
• Well-equipped and trained police officers
• More scope for police work, less desk paperwork
A more dynamic presence on the street:
• Transparent management structure: one minister and one
national police commissioner
• Clear rules for deployment, on the basis of a locally approved
public safety and security plan
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Introduction
Tackling corruption is one of the focal points of government policy. The government has specifically
included an active anti-corruption policy in the general policies agreement. Integrity must be subject to
stringent requirements both inside and outside the government, whilst corruption and fraud must be
combated and dealt with through a strict, no-nonsense approach. The government attaches great value
on the sustained projection of the concept of a sound government and of life in a society in which
transparency is the norm. The combating of corruption and the furtherance of integrity is also in line
with the debate on norms and values.
An explicit definition of the basic principles in the fight against corruption has been in place since a
number of years.1 One of the distinct policy intentions in that respect was the formulation of the
corruption memorandum at hand by the Minister of Justice. This present memorandum is solely aimed
at fighting corruption among civil servants; however, it covers both aspects thereof: that of the bribed
civil servant and that of the person offering a bribe. The policy document primarily focuses on fighting
corruption in the Netherlands. In addition, the question as to what measures shall be taken against the
involvement of the Dutch business sector in bribing foreign officials shall also be discussed. However,
the memorandum does not discuss fighting corruption within the framework of the Dutch development
policy. The Minister for International Development shall report separately on this subject. Corruption
in the private sector, so-called private corruption, falls outside the scope of this memorandum. The
Minister of Justice however, shall draw up a plan of attack in respect of private corruption in the near
future.
The objective of the corruption memorandum is to provide an insight into the methods for tackling
corruption and to describe the five policy lines along which the government shall implement measures
in the coming years. To that end, a number of concrete action items have been included in this
memorandum as well. These five policy lines arise from the inventory of the various stages of the
process of prevention and repression of corruption and pertain to integrity, registration, signs of
corruption, criminal law enforcement and the Platform on Fighting Corruption.
During the last years, corruption phenomena have received increasingly more attention whilst many
developments have taken place, both at a national and international level. In 2000, international
treaties to fight corruption within the framework of the European Union, the OECD (1997) and the
Council of Europe (1999) have, among other things, resulted in a considerable addition to, and
improvement of, Dutch penalisation of corruption.2
A number of notorious cases concerning fraud and corruption have since demonstrated the importance
of continuous attention for corruption phenomena and the benefit of proper anti-corruption legislation
and active policies. This was emphasised when the Construction Fraud case came to light in 2001. The
Parliamentary Committee of Inquiry into the Construction Industry reported on the nature and scope of
the discrepancies in the construction industry at the end of 2002. Furthermore, early in 2003 the anticorruption workgroup of the Council of Europe (GRECO) reported its findings with regard to the
Dutch anti-corruption policy for the first time.
Both the Parliamentary Committee of Inquiry into the Construction Industry and GRECO concluded
1
2

Parliamentary Papers II, 17050, nos. 234 and 250.
Parliamentary Papers II, 26469, nos. 1 and 3.
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that there was a lack of insight into the scope of corruption in the Netherlands and recommended
further investigation in this respect.
The Minister of Justice has immediately implemented this recommendation by instructing the
Research and Documentation Centre (WODC) to investigate the nature and scope of corruption among
civil servants.
In addition to the nature and scope, the researchers were asked to map out the manner in which
corruption cases are dealt with by the administration and the Public Prosecution Service.
On 30 August last, the WODC investigation report was presented to the House. The accompanying
letter already contains a reply from the Minister of Justice and the Minister of the Interior and
Kingdom Relations to the WODC investigation. On a number of points, reference has been made to
the corruption memorandum at hand.
Partly on the basis of the conclusions of the investigation, the memorandum at hand shall outline the
fight against corruption in the Netherlands. First, the conclusions of the WODC investigation shall be
briefly discussed. Chapter 2 discusses further the fight against corruption and describes the
international developments in this field. Chapter 3 and the subsequent chapters contain descriptions of
the processes. They describe how Dutch policies function in the field of corruption prevention,
identifying and reporting potential corruption cases, internal investigations, and detection, up to the
ultimate criminal prosecution of corruption offences. Each time, the activities which the government
wishes to undertake in respect of fighting corruption shall be discussed.
The memorandum concludes with an explanation of the policy lines which the government intends to
pursue in respect of the fight against corruption, and a listing of the specific actions to be taken to
implement these policies.
Fighting corruption among civil servants requires effective (criminal) law enforcement for which the
Minister of Justice is responsible. However, fighting corruption among civil servants shall be
particularly effective through a strict integrity policy implemented under the responsibility of the
Minister of the Interior and Kingdom Relations. With a view to this shared responsibility in the fight
against corruption, this memorandum has been signed by both the Minister of Justice and the Minister
of the Interior and Kingdom Relations.

1. The WODC investigation
The letter of 30 August last, accompanying the WODC investigation presented to the House, already
describes the investigation and the results.
It indicates that an investigation into corruption is difficult due to the clandestine nature of corruption
and the close affiliation of corruption with other, minor discrepancies. As a result, it is impossible to
come to an accurate estimate of the scope of corruption. Therefore, the WODC investigation is geared
towards elements which co-determine the scope of corruption and which can be measured.
The main part of the investigation is based on a statistical estimate of the scope of corruption among
civil servants in the Netherlands. This is done by means of a survey distributed across all government
organisations and by comparing the results with data from other investigations. As such, a complete
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picture of the annual internal investigations into potential signs of corruption among civil servants
(approximately 130) emerges for the first time, as well as the number of criminal investigations
(approximately 50 per year). This in its turn generates an insight into the scope of corruption. This is
highly important in order to substantiate and direct the fight against corruption.
An important finding in the WODC investigation is that information on the number of internal
investigations into potential signs of corruption and the number of criminal investigations has lead to
conclusions generating a perspective into the scope of corruption among civil servants in the
Netherlands. Furthermore, the amount of attention given to fighting corruption is generally sufficient.
According to the researchers, less attention is given to conduct which cannot be defined as corruption
as such, but which does share some common ground with it, such as 'having connections and pulling
strings', favouritism and conflicts of interest. However, such conduct seems to be more common than
concrete signs of corruption. Furthermore, it seems that according to the researchers, suspected
corruption meets a more serious reaction than signs of conduct closely affiliated to it; while, on the
other hand, another conclusion from the investigation indicates that cases of corruption often start with
minor discrepancies in an environment which allows such freedoms.
This memorandum emphatically seeks integration with the description of the stages which can be
distinguished in the process of fighting corruption. This description enables various conclusions from
the WODC investigation to be provided with a framework. In short, it concerns, for instance, the lack
of investigations into corruption in government sectors susceptible to corruption. In addition, attention
is paid to internal investigations. It appears that the question of how the transition is made from an
internal investigation to a formal report of corruption is not always clear, nor are the grounds on which
an administrative organisation decides to submit the case to the Public Prosecution Service. Finally,
the manner in which the case is dealt with, particularly the limited extent to which confiscation of
illicit gain in corruption cases is used, is discussed.
The WODC investigation clearly indicates that both the described detection of potential cases of
violation of integrity and the internal investigations by organisations are of great importance in the
fight against corruption. These two elements of identification and internal investigation together
represent the vital interim phase between prevention and criminal investigation in relation to
combating corruption. This again is in line with the next item.
The researchers were asked to come up with recommendations for setting up a monitoring system. The
recommendations by the researchers within this context are particularly aimed at improving the
availability of data in the Netherlands, from which a proper picture can be derived relating to signs of
corruption. The main recommendation by the researchers is to implement a uniform registration of
violations of integrity - including corruption - in the public administration sector.
The registration of criminal investigations into corruption is sufficient.
Secondly, it is difficult to gain a proper insight into the scope as the organisations concerned keep
insufficient records and (thirdly) in the event that records are kept the figures cannot be properly
compared as they are kept without uniform definitions.
A proper uniform registration of violations of integrity is therefore a required condition for a
monitoring system.
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Next in the memorandum we shall further discuss the findings of the researchers on the basis of the
process description of the fight against corruption and indicate how these findings must lead to a
number of policy actions.

2. Corruption and the fight against corruption
Definition of corruption among civil servants
Corruption is a concept subject to many different interpretations. Corruption is often conceived in a
rather wide concept both in national and international literature. Fraud, theft and conflicts of interest
are often categorised under the concept of corruption; the broad concept of ‘the abuse of power' is also
used. By using such a broad definition of corruption, each conceivable violation of integrity tends to
be classified as corruption.
This memorandum focuses on fighting corruption among civil servants. Corruption among civil
servants is defined as a situation in which a person in the execution of his duties undertakes an action
or refrains from it due to a donation, service or promise that he has received. This definition is in line
with the actions referred to in the Penal Code as acts of bribery. The concept of corruption among civil
servants concerns both the civil servant accepting bribes (also referred to as passive corruption) and
the person bribing the civil servant (active corruption). Active corruption may involve a private
person, but also an employee who, for the benefit of the company he works for, bribes a civil servant.
The actions of the briber are punishable by virtue of articles 177, 177a, 178, 178a of the Penal Code
and the actions of the person bribed are punishable by virtue of articles 362, 363 and 363a of the Penal
Code. These articles provide the phrase civil servant with a very wide interpretation: foreign officials,
holders of a political office, persons employed by representative bodies, officials of the police and the
Public Prosecution Service are all classified as such.
International developments in the fight against corruption
During the last years, the developments in the field of fighting corruption have been clearly evident to
everyone. Corruption cases here and abroad have led to a sense of urgency. International political
attention for corruption has increased to the extent that it has meanwhile reached top of the agenda of
the main international bodies - United Nations, European Union, Council of Europe and the
Organisation for Economic Cooperation and Development (OECD).
The reason why the Netherlands have the ambition to play a leading role in the fight against corruption
within an international context is twofold. This ambition is generated by the fact that the joint
development of international instruments can improve the fight against corruption on a national level
and by the recognition of the enormous importance the fight against corruption can have for the world
order, sustained economic development and political stability. The Dutch role is expressed in a
prominent participation in international bodies and an active attitude during the formation of new
treaties. The Netherlands very regularly deliver assessors to carry out evaluations of countries and
contributes support in terms of technical assistance. The Dutch effort springs from the notion that
corruption is often not a national phenomenon, but features cross-border characteristics. In such cases,
the Netherlands must have the necessary legal instruments at its disposal which can facilitate
international judicial assistance. This applies both within and outside the EU. Against this background,
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the then Minister of Justice wholeheartedly declared that he was prepared to comply with the
American request to arrange the organisation of the 'Global Forum on Fighting Corruption and
Safeguarding Integrity II'. During the organisation of Global Forum II, the Netherlands asked all
participating countries what elements they deemed important for the UN Treaty against Corruption,
still to be prepared at that time. On the basis of these reactions the Netherlands - in conjunction with
Austria - were able to submit a proposal for the UN treaty, which subsequently played an important
role during the negotiations.
Since the middle of the nineties of the last century, many treaties and other international instruments
have been realised with the objective of fighting corruption. The following have been concluded
within the European Union:
in 1995, the Agreement regarding the Protection of the Financial Interests of European Communities
(Fraud Treaty3) was concluded through two protocols4, in 1997 the EU corruption agreement (the
Agreement to Fight Corruption involving civil servants of the European Communities5) was concluded
and in 2003 the Framework Decree with regard to Corruption in the Private Sector6. In the summer of
2003, the European Commission submitted an announcement to the Council, the European Parliament
and the European Economic and Social Committee, regarding a general EU policy in the fight against
corruption.7. This announcement provides an overview of what has been realised at EU level on this
subject, stating what still needs to be improved in order to inject new zest into the fight against
corruption. It also indicates in what fields the EU could undertake future initiatives on the subject of
fighting corruption. This announcement - together with a resolution prepared under the Dutch
chairmanship of the Union - has been adopted by the Council of Ministers of Justice and of the
Interior8.
The Council of Europe has defined the Treaty on Fighting Corruption through Criminal Proceedings 9
and the Treaty on Fighting Corruption though Civil Proceedings. The Netherlands is preparing for the
ratification of the latter treaty.
The Council of Europe at the same time is exerting strong influence on the fight against corruption
through the activities of the anti-corruption workgroup GRECO. GRECO, consisting of the Council of
Europe member states and the United States, has formulated 20 ‘guiding’ principles’ to combat
corruption. These guiding principles further detail the treaty obligations. The member states must
observe these. In order to check compliance with these principles, mutual evaluation of countries is
being carried out. The objective of these evaluations is to raise the fight against corruption in the
GRECO member states to a higher level. A number of subjects shall be focused on during each
evaluation round. In 2002, the Netherlands were evaluated for the first time. In 2004, the evaluation
report was sent to the Lower House and in 2005 the report in which GRECO passes a positive
judgement concerning the manner in which the Netherlands have implemented the recommendations
(the so-called compliance report) was sent10. Early in 2005, an evaluation team of GRECO visited the
Netherlands as part of a new round of evaluations. It is anticipated that the second evaluation report
3

Treaty series 1995, 289
Treaty series 1996, 330 and 1997, 251
5 Treaties 1997, 248
6 2003/568/JBZ, PbEG 2003 L/192.
7 15107/04 CRIMORG 139 JAI 488 FIN 553 MI 300 RELEX 566
8
doc 6902/05 CRIMORG 22 JAI 71 FIN 84 MI 25 RELEX 88
9
Treaty Series 2000, 130
10
For both reports, see www.greco.coe.int.
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shall be prepared by GRECO in October 2005 after which this report too shall be presented to the
House.
Finally, the Treaty on Fighting Bribery of Foreign Officials during International Commercial
Transactions11 has been concluded within the Organisation for Economic Cooperation and
Development (OECD). The treaty obliges the penalisation of the active bribing of foreign civil
servants whilst concluding international business. This therefore concerns solely international
corruption. Just as the GRECO meetings of the Council of Europe, OECD meetings conduct mutual
evaluations of countries. Early in 2006 the Dutch corruption policy shall be evaluated by OECD.
In December 2003, the UN Treaty against Corruption was concluded, which is highly important for
the global fight against corruption. The UN Treaty against Corruption is an important instrument for
tackling corruption on a global level. It offers the possibility of a worldwide answer to the corruption
issue. The treaty contains rules of both preventive and repressive natures and intends to be universal.
The instrument endeavours to ensure that countries will organise their administrative system in such a
way that corruption is prevented. Furthermore, the treaty intends to further the harmonisation – at least
to some extent – of the judicial systems of the different parties in respect of the penalisation of acts
which can be qualified as corrupt or acts which are related to corruption. In addition, provisions have
been included which serve to guarantee close international cooperation during criminal law
enforcement.
The UN Treaty shall become effective as of 14 December 2005. The approval of the Treaty is
currently being prepared in the Netherlands.
The Netherlands meet all requirements set by the ratified treaties, but shall have to improve the
implementation policy of these treaties on a regular basis. Therefore, during the afore-mentioned
evaluations the question is not so much whether the Netherlands meet the treaty requirements, but
rather how the Netherlands can improve even further in its efforts in the fight against corruption. The
recommendations arising from the evaluations must be implemented by the Netherlands.
National developments in fighting corruption
In the Netherlands, since the beginning of the nineties, various initiatives have been taken to tackle
corruption more effectively. For example, an active integrity policy has been implemented in the
public sector. Within the context of prevention, emphasis has been placed on improving the awareness
that government organisations run integrity risks, and that an open culture requires continuous
attention. Such a culture-enhancing policy is, in the meanwhile, receiving the necessary attention in
the day-to-day practice of government management. The Construction Fraud case and the
Parliamentary Committee of Inquiry into the Construction Industry have provided an insight into a
number of ways in which corruption manifests itself. They have undeniably also led to increased
awareness with regard to corruption.
The effect of the international developments outlined above has furthermore had a strong influence on
the Dutch fight against corruption.
Criminal legislation was tightened in 2001, partly under the influence of the afore-mentioned
instruments of fighting corruption through criminal proceedings. These legislative changes enable
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effective criminal prosecution of those damaging the trust in public administration. These may be civil
servants acting beyond the limits of what is deemed honourable, driven by personal pursuit of gain, or
these may also be persons from outside the government who instigate such reprehensible behaviour
and who therefore must be punished accordingly.
Another point of influence of international development on the Dutch policy is formed by the abovementioned evaluations of countries within the GRECO and OECD frameworks. Due to the regularity
of these exercises, the sequence of evaluation, recommendations and implementation, the national
corruption policy is continuously being adjusted.

3. Prevention of corruption
Prevention of corruption among civil servants includes improving the integrity of civil servants,
holders of a political office and the private sector. During the past years an effort has been made to
complement the various instruments implementing the improvement of integrity. The government
integrity policy is one of the main instruments in the fight against corruption, but it is not the only one.
In a preventive context, the targeting of the active side of corruption among civil servants – the
enticing of civil servants to grant favours through donations - is just as important. Active corruption
often involves representatives of the business sector who try to gain profit by influencing government
decisions. The government considers it the primary responsibility of the business sector itself to
safeguard integrity in its relations with the government. The government has nevertheless developed
various instruments which are designed to improve the integrity of the business sector. In addition, the
business sector itself has deployed various instruments which must combat corruption.
The integrity policy is at the same time aimed at preventing discrepancies closely affiliated to
corruption, as highlighted by the WODC investigation, such as the afore-mentioned 'having
connections and pulling strings', favouritism and conflicts of interest, which seem to be more common
than concrete signs of corruption.

3.1 Prevention in the public sector
The Minister of the Interior and Kingdom Relations (BZK) is the coordinating administrator with
regard to the integrity policy for the public sector. This means that the various authorities in the
Netherlands (Ministries or other government organisations) are themselves responsible for setting up,
implementing and enforcing the integrity policy of their own organisation. The Minister of the Interior
and Kingdom Relations supports and facilitates these authorities in this respect. To this end, the
Minister of the Interior and Kingdom Relations shall - at the end of 2005 - establish the Bureau for
Improving Integrity in the Public Sector (BIOS). Further regulation is being introduced through laws
and regulation. For example, specific integrity provisions shall be included in the Central and Local
Government Personnel Act. In March 2005, the Lower House adopted a proposed amendment to the
Central and Local Government Personnel Act in respect of proper conduct by civil servants
(Parliamentary Papers II, 29436, no. 2). The legislative proposal entails tightening the integrity policy
to be pursued by the authorities in the following ways:
- Authorities are obliged to pursue an integrity policy;
- The integrity policy must be an integrated part of the personnel policy;
- Authorities are responsible for the formulation of a code of conduct which defines proper
conduct of civil servants;
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These aspects must be accounted for once a year towards the relevant democratic
representative body;
Furthermore, all newly employed civil servants must take the oath of office or make solemn
affirmation.

The Memorandum on the Integrity Policy for Public Administration and Police was drawn up and sent
to the House in April 2003.12 In addition to the Integrity Policy for the Public Administration and
Police, this integrity policy contains an overview of a number of policy intentions to raise the integrity
policy within the public sector to a higher level. One of the intentions was related to establishing a
specific Internet site (www.integriteitoverheid.nl) in respect of integrity matters for the public sector.
This has already been available since 2004.
In addition, the intention has been expressed to carry out an inventory of the integrity policy within the
public administration and the police. The results of this inventory were sent to the House in the middle
of 2004.13 There still is, so it seems, room for improvement within the integrity policy. Integrity is the
main condition for trust between the people and the government. The government intends to send out a
signal together with the umbrella organisations and to come to a joint effort and approach of the
integrity issue. Basic principle in that respect is that the government organisation within the public
administration and police must pursue an integrity policy which meets certain basic standards. The
aim is that all organisations involved must meet defined basic standards by 2007.
Instruments for the public sector
The integrity policy contains many instruments, some of which are relevant within the framework of
preventive anti-corruption policy. In general these have been integrated in codes of conduct. The
Ministry of the Interior and Kingdom Relations is developing a Code of Conduct Model which can
serve as a sectoral assessment framework within the Central Government sector. It is anticipated that
this code will be ready for distribution before the end of 2005. Codes generally contain rules on
regulations for accepting donations, conflicts of interest, job rotation, counsellor integrity and
reporting procedures for discrepancies. The reporting procedure shall be discussed further on in
chapter 3. In addition, conducting vulnerability investigations is an instrument which further
contributes to the prevention of corruption.
The UN treaty against corruption imposes further requirements on the integrity policy, such as codes
of conduct, procedures on reporting additional activities and rules with regard to recruitment and
selection, appointment and conflicts of interest. The Netherlands meet the requirements set by the UN
treaty in respect of the integrity policy and therefore need not take any additional action for ratification
of the Treaty.
Vulnerability investigations & system analyses
In May 2003, an updated Integrity Investigations Handbook was published with which government
organisations can carry out independent integrity investigations. The method is aimed at identifying
potentially vulnerable locations within organisations and making recommendations to increase
resistance against such violations.
In addition, the Ministry of the Interior and Kingdom Relations - together with the Integrity Bureau of
the Amsterdam municipality and the Court of Audit - is developing a new self-assessment instrument
for integrity (Saint). This instrument enables government organisations to gain a general insight into
12
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their vulnerable processes and integrity risks, as well as the completeness and maturity of the integrity
system. The self-assessment is conducted by means of a one-day workshop and shall be available as
of the first quarter of 2006.
Donations
All civil servant regulations contain a provision with regard to the ban on accepting gifts, donations or
bribes. Theses provisions shall be set out in greater detail and in more concrete terms in the codes of
conduct. The regulation detailing how to deal with presents or donations contains a procedure and
(substantive) standards for situations in which a civil servant is confronted with a present or donation
from a third party. In general this means that the offering of presents must be reported to the
supervisor at all times and that he shall consider whether the gift may be retained. The context within
which the gift is offered and the value thereof are vital factors of consideration in this respect.
Counteracting conflicts of interest
The Dutch government is subject to various instruments, included in the Central and Local
Government Personnel Act or in specific rules or regulations designed to counteract conflicts of
interest:
• The Additional Activities Regulation contains an obligation to report additional activities which
may affect the interest of the relevant public service. This regulation further contains a ban on
additional activities that represent a risk to the proper fulfilment of one's role or the proper
functioning of the public service. Additional activities by top management are published.
• The obligation to report financial interests and transactions involving securities applies to a group
of officials, to be designated by the competent authorities, which are potentially subject to a
financial conflict of interest.
• The regulation with regard to counteracting ‘revolving-door’ constructions stipulates that the
competent authority is prohibited from re-engaging a civil servant immediately or shortly after his
dismissal (within a term of 2 years), within a different judicial department, in other than that of a
civil servant role, in order to carry out (the same) duties.
• The regulation of the Ministry of Defence in respect of business contacts with former employees is
a good example of a rule aimed at a specific group. This regulation stipulates that employees of
the Ministry of Defence not allowed to accept a (former) official as a discussion partner of or on
behalf of the business sector, or to maintain other business contacts with that (former) official,
within two years following termination of his employment or contract with the Ministry of
Defence. This regulation applies by analogy for contact with former ministers and/or Members of
Parliament.
Stimulating job rotation
The Netherlands do not have a formal job rotation system covering the whole of the government sector
in which personnel periodically changes job to prevent corruption. Within certain sectors or services,
e.g. the Tax and Customs Administration or the police, such a system is in place. For example, police
personnel in vulnerable positions (such as detectives within criminal intelligence services etc.) are
subject to a job rotation policy aiming, among other things, at fighting corruption. Within this system
an employee will fulfil this type of (vulnerable) position for a period not exceeding 5 years.
Awareness
Government personnel are subject to specific programmes aimed at attitude and conduct and designed
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to develop and/or increase the awareness of integrity risks among civil servants. As part of the
induction programme, new personnel is informed about the requirements involved in being a civil
servant, including honourable or ethical behaviour, and the oath of office is taken. This is further
substantiated through in-house training involving, for instance, ‘dilemma training’, with the intention
to increase awareness among personnel of integrity risks which they may encounter in their day-to-day
activities. The Ministry of the Interior and Kingdom Relations is currently developing a new
multimedia dilemma training instrument which shall be made available in 2006. The competent
authority of the individual government organisation is responsible for the implementation of these
programmes.
3.2 Improving the integrity of holders of a political office
The Lower House has in included in the Standing Orders that all members must register any of their
additional activities, donations exceeding a value of 50 euros, and foreign trips on the invitation of
third parties. The register with additional activities is published twice a year. In 2003, following the
Construction Fraud, the Lower House held a discussion on the ‘role-model’ function (‘setting a good
example’) which people's representatives must fulfil in the field of integrity. The majority of the
Members of Parliament agreed that integrity is first and foremost a matter of personal responsibility.
Further discussions and initiatives regarding transparency and behaviour would be received
favourably.
Elected representatives and political administrators in municipalities and provinces are subject to a
statutory instruction to define codes of conduct. The Association of Netherlands Municipalities
(VNG), Inter-provincial Consultations (IPO) and the Ministry of the Interior and Kingdom Relations
have drawn up an Integrity Guide for Administrators in Municipalities and Provinces, with detailed
recommendations and (model) codes of conduct. This (model) code of conduct concerns, among other
things, the prevention of conflicts of interest, and guidance on accepting additional activities, handling
government information, accepting gifts, claiming expenses and declaring foreign trips.
Financing political parties
The memorandum regarding the Review Law concerning Subsiding Political Parties sent to the Lower
House earlier, and the adopted position detailed therein, announces a tightening of the rules of party
funding.14 Rules on the subject of funding of political parties are aimed at safeguarding the integrity and
the independence of political parties. Political parties are not a part of the public system as such, but do
fulfil vital functions. These parties have a great influence on the composition of administrative bodies
and bodies representative of the people, as well as on the contents of government decision-making. The
objective of member making financial donations may be the exerting of influence on the decisionmaking process of political parties. Improper influencing of democratic processes is not desired.
Representatives of the people must not be influenced in their judgement by financial interests of their
party. The potential appearance thereof must be prevented as well.
The government memoranda referred to earlier conclude that currently, the legislative system of
regulation is inadequate. Political parties, by virtue of the current Law concerning Subsidising Political
Parties, must disclose donations exceeding € 4,537 received from legal persons. Disclosure must detail
the extent of the amount as well as the identity of the donating party. However, the latter is not required
if the donor objects. In that case, stating the type of company or institution from which the donation

14

Parliamentary papers II, 2001-2002, 27422, nos. 6 and 7

12

originates suffices. Donations from natural persons are, at the moment, not regulated at all.
In order to implement the stated Cabinet memoranda, the Minister of the Interior and Kingdom Relations
shall make proposals for a sufficient system of party funding which takes into account previous
considerations. This, among other things, concerns the intended widening of the rules on the
transparency of donations. These rules shall, at the same time, apply to donations of natural persons,
whilst the threshold amount is reduced. The threshold amount concerns the amount for which political
parties must disclose a donation once exceeded. The intention has been expressed to subject donations to
certain limitations (maxima). Within the current system, parties are able to receive amounts without
restrictions. The regulations on the subject of donations (contributions) shall also apply to institutions
(foundations) which are affiliated to political parties, and which carry out activities in the direct interest
of the party. Non-compliance of the regulations shall result in sanctions. The intention is to outsource the
supervision on compliance with the regulations to an (existing) independent body. In 2003, the Council
of Europe formulated a proposal on funding political parties (Recommendation Rec(2003) 4 on Common
Rules against Corruption in the Funding of Political Parties and Electoral Campaigns15). Inspecting
compliance of this recommendation rests with GRECO. The implementation of this recommendation
(particularly the articles on transparency) is one of the subjects which GRECO shall evaluate in the 3rd
evaluation round. The UN treaty against corruption also includes rules to increase transparency of
funding individual candidates for elected public functions and the funding of political parties.
3.3 Improving integrity in the private sector
In order to fight corruption, preventive measures to preclude active corruption are also highly
important. This particularly involves improving integrity in the business sector. The business sector
itself is primarily responsible for setting up, implementing and enforcing the integrity policy within
the own organisation. Companies receiving negative attention risk losing their regular clients and
financers; furthermore, if punishable acts have been committed, they risk sanctions being applied
through criminal proceedings. The Minister of Economic Affairs (EZ) points out to the business sector
the possible fatal consequences of being involved in bribery. The Minister of Economic Affairs
primarily focuses on companies active in countries where corruption is common practice. This
involves cooperation with the Netherlands Foreign Trade Agency (EVD) and Dutch Embassies. The
Minister of Foreign Affairs is developing an addition to the existing integrity codes of conduct for the
embassies, along with the relevant training. In this respect, the role which establishments stationed
abroad can play with regard to preventing corruption abroad involving the Dutch business sector shall
be discussed.
As early as the 1970's of the last century the International Chamber of Commerce (ICC) developed the
'ICC Rules of Conduct on Extortion and Bribery in International Business Transactions'. The Rules of
Conduct advise companies on taking precautions. This code plays an important role within the
framework of self-regulation both in the Netherlands and abroad. The Rules of Conduct have already
been updated on numerous occasions. The latest version includes the UN Treaty against Corruption.
ICC has further published 'Fighting Corruption, A Corporate Practices Manual', with practical tips and
suggestions for companies. Currently ICC is working on a practical instrument for the prevention of
corruption specifically aimed at small and medium-sized enterprises (SMEs)
The role of the business sector in fighting corruption is also discussed in the OECD Guidelines for

15

www.greco.coe.int

13

Multinationals, and during activities in respect of improving socially responsible business (MVO).16
Last year the Minister of Economic Affairs established an MVO knowledge centre (MVO Nederland).
The task of the knowledge centre is to improve the exchange of experiences in respect of MVO among
small and medium-sized enterprises, as well as improving integrity management. In the past years,
numerous companies have reviewed and tightened their internal codes of conduct within the MVO
framework. During that process, for example, internal organisation and responsibility structures have
been adjusted, pre-employment screening tightened and whistleblower regulations introduced.
The confederation of Netherlands Industry and Employers (VNO-NCW) contributes to these
developments by working out MVO guidelines in consultation with the members.
In 2004, the Ministry of Economic Affairs published a brochure to once more highlight the liability of
punishment of Dutchmen involved in bribery abroad.17. In addition to explaining the legislation,
suggestions are made for precautionary measures which companies themselves can take to prevent
involvement in bribery as a result of improper behaviour by employees or commercial agents.
Following the introduction of the OECD anti-corruption treaty, VNO-NCW has further extensively
informed its members and also defended the introduction thereof. This provision of information
contributes to reducing corruption. VNO-NCW applies the general policy line that companies must
comply with legislation and that corruption is not permissible. This policy line is also actively
propagated.
Instruments for the private sector
The Dutch government has various instruments, designed to improve integrity within the business
sector. Currently the Minister of Justice is working on a memorandum on safeguarding the integrity
within the business sector. To that end, the existing set of instruments is described and assessed. The
following existing instruments particularly contribute to counteracting corruption:
• A (legal) person can demonstrate his integrity by means of the Declaration in Respect of Conduct
for natural and legal persons.
• Preventive supervision of legal persons (Certificates of No Objection for the establishment of
companies and legal entities, and approval of the Amendments to the Articles of Association
thereof) intends to improve the integrity of the business sector and to increase the transparency of
legal persons, as well as that of their mutual relations. The memorandum of 18 March 2005
already demonstrates how supervision of legal persons shall be revised.
• Contracting authorities in the public sector are obliged to conduct an integrity investigation in the
event of government contracts (a) from potential clients in the construction sector, ICT and the
environment, and (b) to obtain advice from the Public Administration Probity Screening Agency
(BIBOB) when following this investigation the contracting authority suspects that a potential
client is not sound.
• Since 2002, the absence of bribery has been an assessment criteria and part of the instruments used
abroad in screening financial matters. This means that involvement in bribery represents an
explicit ground for rejection or reclamation of financial government support to foreign business
activities. Rendering support is tested against the social responsibility of the company (MVO).
This means that all government instruments aimed at export and foreign investments refer to the
OECD guidelines for multinationals, which includes an article to fight corruption, and that all
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regulations include additional MVO requirements in respect of, e.g. bribery. Therefore, upon
application, companies receive information on the OECD guidelines and additional MVO criteria
in the field of the environment, social issues and bribery. Since the introduction of these
assessment criteria, there have been no concrete indications of bribery. In a number of suspected
cases of bribery, advice has been obtained from the National Public Prosecutor for Fighting
Corruption, but this has not led to the rejection of an application and/or the withdrawal and/or
reclamation of government support.
The Tax and Customs Administration pays particular attention to corruption as current legislation
ensures that in multiple cases bribes cannot be deducted, viz., the Income Tax Act 2001, the
Wages and Salaries Tax Act 1964 and the Corporation Tax Act 1969. This non-deductibility only
applies in the event of a criminal conviction or settlement. Currently the Upper House is
debating18 on a legislative proposal in which the deduction of costs can already be rejected if it is
deemed plausible that the costs consist of bribes paid. As such, the requirement of a criminal
conviction no longer exists. During the plenary debate, the Upper House indicated that exclusion
of deduction had to be limited to evident cases, namely if it appears that the costs concern bribes.
This amendment has been promised during the debate. In anticipation thereof, the plenary debate
on the legislative proposal shall be used. Within the framework of this legislative amendment a
circular shall be prepared for the inspectors detailing further information and also indicating how
they must act in the event corruption is detected.

The responsibility which the business sector has for its own integrity policy implies that the business
sector itself is responsible for setting up, implementing and enforcing the integrity policy within the
own organisation. This means that the business sector is responsible for specific programmes aimed at
attitude and conduct and designed to develop and/or increase the awareness of integrity risks among
employees and managerial staff. Various forensic accountancy services offer assistance in developing
training courses to increase awareness of integrity risks among personnel which they may encounter in
their day-to-day activities. In addition, most services also offer the possibility of vulnerability
investigations and investigations of the implementation and functionality of the integrity policy within
the organisation. VNO-NCW also offers material to set up an integrity policy within an organisation.
In addition, the Tabaksblat Code, the Dutch Corporate Governance Code set up by the Committee
under the supervision of Mr Tabaksblat, offers principles and concrete provisions which the persons
(e.g. members of the (supervisory) board) and parties (e.g. institutional investors) involved in a
company must observe in relation to each other. Proper entrepreneurship, including sound and
transparent conduct by the board, as well as proper supervision thereof, is one of the pillars of 'proper
corporate governance' which is ensured by this code.
3.4 Formation of the Platform on Fighting Corruption
Although strictly speaking it does not relate to the prevention of corruption alone, it is worth
mentioning the recent formation of the Platform on Fighting Corruption.
The Platform was formed at the end of 2004, with the knowledge that a broad, multi-disciplined
approach to fighting corruption is required. Furthermore, this approach is only possible if all segments
of society participate.
Forming a platform which facilitates this participation makes it possible to come to a broad realisation,
to distribute best practices, to join forces and to propose and implement measures against corruption.
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The anti-corruption platform is chaired by the Ministry of Justice. The Ministry of the Interior and
Kingdom Relations and that of Economic Affairs are represented due to their (coordinating) role in the
integrity policy for the public and private sectors respectively. The Ministry of Foreign Affairs is
represented because of the role the embassies can play in the fight against corruption by Dutch
companies abroad. The Ministry of Finance is represented in the Platform via the FIOD-ECD (Fiscal
Intelligence and Economic Investigation Service) because corruption can be discovered through
investigations held by the Tax and Customs Administration. The Public Prosecution Office is
represented by the National Public Prosecutor for Corruption and the National Police Internal
Investigation Department. The police and National Police Internal Investigation Department are also
represented. The umbrella organisations VNG (Association of Netherlands Municipalities) and IPO
(Inter-provincial Consultations) participate in the Platform with regard to the integrity policy for local
and regional authorities. The private sector and so-called civil society are represented by forensic
accountancy representatives, the non-governmental organisation Transparency International
Nederland. The business sector is represented by the Association for Chambers of Commerce, VNONCW (the Confederation of Netherlands Industry and Employers) and the Platform for Professional
Probity and Crime Prevention, a cooperative venture between the business sector, professions and
government organisations regarding the approach to and prevention of crime. Furthermore, the
platform has representatives in a scientific and private capacity, by virtue of their knowledge of
fighting corruption and/or promotion of integrity.
Although the Platform was formed only a couple of months ago, it has met twice already and people
are unanimously positive. During the conclusion of the present memorandum, the Platform acted as a
sounding board.

4 Signs of corruption and internal investigation
In the chapters above the integrity policy has been discussed. The integrity policy concerns the
improvement of the behaviour which is regarded as desirable from the viewpoint of preventing
corruption, and the prevention of violations of the relevant rules set within an organisation.
Since violations of integrity and corruptive behaviour usually occur in the privacy of a relation
between two people, the handling of (apparent) signs of violations is extremely precarious. The
organisations receiving these signals must handle them extremely cautiously and carefully.
Furthermore, a violation of integrity is often relayed by a person who is close to those involved. This
requires safeguarding the confidentiality and protection against retaliations from, for instance, a
hierarchic superior. Only when this guarantee is given, can the detection of violations of integrity be
improved.
If internal regulations are violated and if the behaviour falls under the scope of the offence
descriptions in the Penal Code, we have a situation of corruption. There will often be a suspicion of
the first – the violation of internal regulations – without it being immediately clear whether it concerns
only a violation of integrity, or corruption as well. A more detailed internal investigation into the
potential violation of integrity is required, in order to obtain clarity about whether the behaviour also
warrants a suspicion of corruption. The latter shall not always be the case. This means that we must
ensure that organisations pick up on signals of violations of integrity adequately and that they
investigate them internally.
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The investigation held by the WODC (Research and Documentation Centre) clearly demonstrates that
both the outlined detection of potential cases of violation of integrity and the internal investigations by
organisations play an important role in the fight against corruption. These two elements – detection
and internal investigations – together form the interim phase between prevention and criminal
investigations, this phase being crucial in the fight against corruption.
4.1 Signs of corruption and how to report them
Signs of corruption and violations of integrity can come from anywhere. The person reporting may be
a civil servant, or a civilian.
An effective reaction to signs of violations of integrity is desirable in more ways than one. It may not
only uncover a corruption case, it is also important to emphasise that timely intervention may prevent
the person involved from sinking deeper. The WODC investigation shows that an employee does not
become corrupt from one day to the next. It often starts with small violations of integrity and gradually
takes on more serious dimensions. Also, serious forms of corruption often go hand in hand with other
offences and/or violations of integrity, such as forgery of documents.
Below we shall discuss various provisions and legal regulations which promote early corruption
detection by civil servants and private persons.
Whistleblower regulation
Various examples have demonstrated that whistleblowers can uncover suspicions of corruption.
Whistleblowers can be found in both the public and private sectors. The Central and Local
Government Personnel Act offers legal protection to whistleblowers who report a suspicion of abuse
in good faith and in accordance with the procedure. This means that his report should not negatively
affect his (professional) position, both during and after the procedure. ‘In good faith’ means that he
should not be, or should not have been involved in the abuse reported by him. In 2006, this regulation
shall be assessed for its effect and effectiveness.
The careful whistleblower from the private sector must also be protected against prejudice and dismissal. In
this respect, a whistleblower is protected by the requirement of good employership and employeeship
contained in the Netherlands Civil Code (article 7:611). A whistleblower who reports in accordance with a
procedure laid down by the company can be regarded as acting in good faith. He acts as a good employee
and must therefore be protected against dismissal as a result of his whistle blowing. At the start of April
2005, the government sent the Lower House a letter about the position of whistleblowers19. Following the
General Consultation about this letter, the Ministers of Economic Affairs, Social Affairs and Employment
and Justice have promised to study UK and US legislation regarding whistleblowers and to inform the
Lower House about this at the start of 2006.
Obligation to report
In addition to investigating officers, all civil servants and all public bodies (bodies set up by or on
behalf of the legislator and employed in public service) are, by virtue of article 162 of the Code of
Criminal Procedure, obliged to report to the public prosecutor when they come across serious offences
committed by civil servants, including corruption among civil servants. Non-fulfilment of this
criminal obligation may lead to disciplinary actions.
The WODC investigation shows that the transition from an internal investigation to an official report
19

Parliamentary papers II, 2004-2005, 28244, no. 98

17

being made is not always clear, nor are the grounds on which an administrative organisation decides to
submit the case to the courts. According to the investigation, various considerations can lead to doubt,
such as the exact cause, the involvement of civil servants, the interest of the internal organisation (“do
not create unrest unnecessarily") or the opposite, stressing the interest of the public case and the
civilian's faith in government.
Although this is a general conclusion, we cannot exclude the fact that the organisation involved may
not always decide to report, even though corruption was established.
The government has announced that it is taking the fight against corruption seriously; as a result,
attention must also be paid to recognising, detecting and reporting corruption. This means that in its
pursuit for an incorruptible and corrupt-free government, the entire government must learn to report
suspicions of corruption among civil servants to the organisation and/or police. It is therefore
important that governmental bodies and civil servants are shown what they can do when there is a
suspicion of corruption and that they even have an obligation to report in certain cases.
Also, the Ministry of the Interior and Kingdom Relations and Ministry of Justice shall draw more
attention to the obligation to report, by issuing an informative brochure in the short term, which shall
include the whistleblower regulation.
If a civil servant submits a report by virtue of article 162 of the Code of Criminal Procedure, the
procedure as laid down in the whistleblower regulation does not have to be followed: the obligation to
report takes precedence over the whistleblower regulation. An amendment to the whistleblower
regulation is being prepared, which means that the regulation itself shall include a stipulation which
clarifies the relation between article 162 of the Code of Criminal Procedure and the whistleblower
regulation.
The role of supervisory officials and inspectorates
In general, supervisory bodies and inspectorates do not primarily focus on corruption. The fight
against corruption is not part of the job description. In practice however, inspectorates and supervisory
officials may not only be faced with (enticement of) corruption, they may actually also encounter
cases of violations of integrity and corruption within the framework of their inspections.
During the performance of its duties, the Tax and Customs Administration for instance is often faced
with non-fiscal (general) offences, including corruption.
The importance to make supervisory officials and inspectorates aware of the role they could play in
the fight against corruption is also demonstrated by the WODC investigation.
The study shows that certain industries, which also require inspection and supervision, are poor judges
of corruption. The investigators came to this conclusion due to the fact that a number of policy areas
regarded as vulnerable are all but missing from the national overview of investigations into corruption,
presented in the report. Extremely little information is available about departments such as
Agriculture, Nature Management and the Environment, Social Security and Housing in terms of
current and completed investigations into corruption.
The role of inspectorates and supervisory officials in the fight against corruption must be reinforced
with a view to the above. This could include promoting awareness and learning how to react to
corruption. Said objective can be achieved by giving training about the corruption phenomenon and
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drafting a rule which explains how to react to corruption (which letter shall also include the legal
framework of the obligation to report and how to deal with this). Within the framework of reinforcing
the role of supervisory officials and inspectorates in the fight against corruption, the Minister of
Justice shall soon consult with the ministers involved.
Role of the accountant
When auditing a company’s annual accounts, an accountant may be faced with suspicions of criminal
offences. By virtue of Directive 240 for auditing, drawn up by the Royal Netherlands Institute of
Registered Accountants (NIVRA), the accountant is obliged to hold an additional investigation upon
suspicion of fraudulent actions with regard to the annual accounts. If this investigation strengthens or
confirms his suspicions, he must report his suspicions of fraud to the company’s management. The
accountant is furthermore obliged to check whether management takes adequate action. If no
(adequate) action is taken, the accountant is obliged to report his suspicions of fraud to the Public
Prosecution Office. Within the framework of the fight against money laundering, the accountant is
also subject to the obligation to report unusual transactions.
No specific measures with regard to corruption are in place, so there is no obligation to investigate the
possible presence of corruption, other than the facts emerging from the books. Although the reaction
to corruption in practice is probably similar to that to fraud, it has not been recorded. The Minister of
Justice feels that clear guidelines with regard to corruption are required and he shall consult NIVRA
about this.
Reporting Centre for Violations of Integrity (Mepia)
The General Intelligence and Security Service (AIVD) has a Reporting Centre for Violations of
Integrity (Mepia). Each civilian can report (suspected) violations of official and administrative
integrity, including corruption, within the public sector to this reporting centre. The Reporting Centre
only investigates reports which demonstrate that national security is jeopardised and which are not or
cannot be processed elsewhere. Reports are often passed on to the other competent authorities. With a
view to the fact that many reports are addressed incorrectly, the system appears not to be working
perfectly. During the General Consultation in November 2004, the Minister of the Interior and
Kingdom Relations expressed his intent to the Lower House to find a better structure for reporting
violations of integrity within the public sector.20 An investigation carried out by order of the Ministry
of the Interior and Kingdom Relations shall be finished after the summer of 2005. That investigation
shall be used to see which the best place for this reporting centre is.
4.2 Internal investigation
If there are signs of a suspicion of corruption, these are generally investigated internally by the
organisation first, because it is not always clear from the outset if it actually concerns corruption and if
this shall need to be reported. Although the basic principle is to deal with corruption through criminal
proceedings, such an internal investigation can also lead to administrative/disciplinary reactions. In
principle, the Dutch legal system separates disciplinary and criminal proceedings. So it may be
possible for a civil servant who is guilty of violating integrity - which also constitutes a punishable
offence, for instance corruption - to be faced with disciplinary actions based on the Public Service
Regulations (e.g. dismissal) and to have a penal sanction imposed by the criminal court (e.g. a prison
sentence).
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The competent authority of a governmental body has the duty and authority to have cases of suspected
violations of integrity investigated. This is subject to administrative law (Central and Local
Government Personnel Act and General Administrative Law Act etc.), not to penal or criminal law. A
number of larger government organisations (e.g. the Custodial Institutions Service of the Ministry of
Justice, or the municipality of Amsterdam) have a bureau for Integrity (and Safety) which has the
capacity to investigate violations of integrity. Police forces have a Bureau for Internal Investigations
(BIO) which can hold disciplinary investigations. These bureaus only work within their own
organisation. If a government organisation does not have such a bureau, it can appoint certain persons
for each case or hire external experts, such as forensic accountants. The Minister of the Interior and
Kingdom Relations is drawing up a guide for holding (administrative) investigations into violations of
integrity; this guide can be used by government organisations that do not have at their disposal their
own structural investigation powers, so they can have an investigation carried out by their own people
in a responsible manner.
If a violation of integrity also comprises a suspected punishable offence such as corruption, it must be
reported to the police or the Public Prosecution Office.
4.3 The registration of signs of violations of integrity and internal investigations
On a central level, no information about violations of integrity in the public sector is gathered.
During the WODC investigation into the nature and scope of corruption, the emphasis was placed on
making an inventory of the number of internal investigations held in the Netherlands into corruption
among civil servants. The investigators had to conclude that on a central level, only a minority of the
government organisations surveyed are aware of the number of internal investigations carried out.
Only the police (forces) and a number of municipalities have an up-to-date central level register. Other
complicating factors appear to be the application of deviating definitions of violations of integrity and
different registration methods. This renders it impossible to give a complete picture of the number of
established violations of integrity in the Netherlands.
Setting up (uniform) registration systems for violations of integrity is an indispensable tool when
measuring the extent of corruption and following developments in the field of the fight against
corruption.
However, the basic principle still is that each government organisation is responsible for keeping its
own register. Within the framework of an investigation (zero measurement) into the integrity policy
within Central Government21, the Court of Audit this year again concluded that registration must be
improved. In that respect, the Minister of the Interior and Kingdom Relations noted that a sound
integrity policy requires each organisation to keep a register. During the administrative coordination
with umbrella organisations in September following the results of the inventory of the Integrity Policy
of the Public Administration and Police, the Minister of the Interior and Kingdom Relations shall
establish how a (uniform) registration of violations of integrity can be set up. This is subject to the
basic principles that registration should not lead to an excessive administrative burden and that
registration must be organised under the responsibility of each governmental body.
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5. Investigation and prosecution of corruption among civil servants
Following an internal investigation or as a result of an external report or signs of corruption, a criminal
investigation into corruption can be started. It is important to stress that an investigation into
corruption among civil servants can also be started directly without a preliminary internal
investigation within a governmental body. An example is the case of the investigation into fraud in the
construction industry during which suspicions of corruption may surface. Another one is the case of a
Criminal Intelligence Unit (CIE) of the police whose information shows that a police officer may be
leaking information.
After the investigation into corruption has been completed, a decision shall have to be made about
(further) prosecution. The basic principle is that all cases of corruption among civil servants are dealt
with through criminal proceedings22. This means there is hardly any reason not to investigate or
prosecute a case by virtue of the right to exercise prosecutional discretion.
5.1 The criminal investigation
Suspected corruption is relayed to the Public Prosecutor of the National Police Internal Investigation
Department, affiliated to every district public prosecutor’s office. This public prosecutor first assesses
whether there is sufficient material to start an investigation. More information may be required. If a
criminal investigation can be started, it is decided which investigative authority is most suitable to
handle the criminal investigation.
The criminal investigation is reported to the Coordination Committee of the National Police Internal
Investigation Department (CCR). Since 2001, the CCR has been the central point to which all
corruption cases among civil servants must be reported. The CCR consists of the portfolio manager of
the National Police Internal Investigation Department within the Board of Procurators General, the
national chief public prosecutor and the director of the National Police Internal Investigation
Department. The CCR is assisted by the National Public Prosecutor for Corruption and the National
Police Internal Investigation Department (LOvJ corruption). This public prosecutor specialises in the
fight against corruption and is himself in charge of the investigations into international corruption.
During investigations into corruption in the Netherlands, the LOvJ can advise, assist or take charge of
the investigation if so required.
Various investigative authorities can hold a criminal investigation into corruption: the police, the
FIOD-ECD and the National Police Internal Investigation Department. In the case of investigations
into corruption it is extremely important that they are carried out in an independent and unbiased
manner. The deployment of the police, the Public Prosecution Office and the examining magistrate
usually safeguard this.
However, situations may arise where each appearance of bias must be avoided. This is the case when
those in authority or the investigative services themselves could be involved in the facts. For these
investigations, the National Police Internal Investigation Department shall be deployed.
Police deployment
By virtue of their general investigative powers, the police have the power to hold a criminal
investigation into punishable offences with regard to corruption. If it concerns an investigation into
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suspected corruption committed by a police officer, the investigation shall be carried out by the
internal investigative bureau of the relevant police force. These Bureaus for Internal Investigations
(BIOs) - sometimes also referred to as BIZ (Bureau of Internal Affairs) or BIV (Bureau for Internal
Safety) - within the regional police forces are generally responsible for and authorised to carry out
criminal investigations (and, as mentioned before, disciplinary investigations) within their own police
force. Furthermore, most of them are also responsible for prevention and education/training within the
force. To guarantee independence, the BIOs, in nearly every police force, are placed directly under the
chief constable or his deputy.
Deployment of the National Police Internal Investigation Department
In order to deploy the National Police Internal Investigation Department, a request must be submitted
to the CCR. The CCR decides whether the National Police Internal Investigation Department shall
indeed carry out the investigation. The National Police Internal Investigation Department is
responsible for most investigations into corruption among civil servants which involve executive
police officers, members of the judiciary and prominent holders of an administrative office. The
criteria for the deployment of the National Police Internal Investigation Department are laid down in
the Instructions for Duties and Deployment of the National Police Internal Investigation Department23,
and have been derived from three general basic principles:
• Investigations by the National Police Internal Investigation Department must focus on officials
employed by the government;
• It must concern a punishable offence that may have been committed, which offence can
reasonably be expected to jeopardise the integrity of the performance of government;
• Deployment is needed if the conduct requires an investigation that is not only unbiased but during
which even the appearance of bias must be avoided.
In general we can thus state that the investigations by the National Police Internal Investigation
Department must focus on officials employed by the (semi) government. This mainly concerns
ministers, the police and the judiciary. Investigations into corruption among lower authorities such as
municipalities and provinces are usually carried out by the police. Since the implementation of the
Instructions for Duties and Deployment of the National Police Internal Investigation Department in
2002, the deployment of the National Police Internal Investigation Department for investigations (into
corruption) has clearly decreased. It is often the criterion that the National Police Internal Investigation
Department is deployed only if no other investigative authority is able to carry out an independent
investigation that leads to the conclusion that the deployment of the National Police Internal
Investigation Department is not required. This particularly means that the National Police Internal
Investigation Department is not (or no longer) deployed when it concerns simple, non-sensitive issues
of corruption among civil servants at ministries and lower authorities. Therefore the National Police
Internal Investigation Department can focus on large and/or sensitive investigations into corruption,
such as investigations into the suspected corruption in the Construction Fraud case.
The National Police Internal Investigation Department has another special task when it concerns the
investigation of a Dutch person who has bribed a foreign civil servant, the so-called international or
foreign corruption. By virtue of the OECD treaty, the Netherlands are obliged to prosecute
international corruption. These are difficult investigations, not only because the punishable offence is
generally committed abroad which requires close cooperation with foreign investigative authorities,
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but particularly because these cases hardly ever come to light. In order to discover international
corruption, a more proactive form of investigation is required. In the summer of 2004, the National
Police Internal Investigation Department started the project ‘Foreign Corruption'. This project aims to
make a Crime Profile Analysis (CBA) with regard to foreign corruption, which can be used to start
concrete investigations.
Deployment of the FIOD-ECD
The FIOD-ECD (the Fiscal Intelligence and Economic Investigation Service) carries out criminal
investigations into unofficial corruption. When it comes to corruption among civil servants, the FIODECD does not have an independent task. Together with the National Police Internal Investigation
Department, the FIOD-ECD can carry out investigations into punishable offences committed by civil
servants employed with the Tax and Customs Administration.
Following the findings of the Parliamentary Committee of Inquiry into Construction Fraud, the Tax
and Customs Administration is conducting additional investigations at construction companies with
regard to increments and mutual settlements and the payment of bribes that may be involved in that.
5.2 Proactive investigation of corruption among civil servants
Since corruption is a punishable offence which, as stated before, is often committed in secrecy and to
an extent does not involve any victims, there is always a risk of the corruption susceptibility of certain
sectors coming to light only through concrete criminal proceedings.
It is important that the government is aware of these risks and actively looks for signs of any
punishable offences in sectors that are susceptible to corruption.
One relevant tool is making a so-called Crime Profile Analysis (CBA). These CBAs are made by the
Public Prosecution Office and the National Police Internal Investigation Department.
In June 2004, the National Police Internal Investigation Department adopted an initial CBA with
regard to judicial organisations and it shall make new CBAs in the next few years.
5.3 Prosecution of corruption among civil servants
Following the criminal investigation, the Public Prosecution Office must decide whether to prosecute
or not. Instead of prosecuting, the public prosecutor can also decide to set one or more conditions in
order to avoid criminal proceedings. This may be the case if the public prosecutor is of the opinion
that, under the circumstances, an alternative for criminal prosecution is preferred. The WODC
investigation which, with regard to the settlement issue, focused on the period up to 2003
demonstrates that the Public Prosecution Office when dismissing a case does indeed take into account
the fact that the competent authorities have already taken disciplinary actions towards the civil servant
involved, and that there is a conviction that this suffices from a social point of view.
In 2002, the Instructions for investigation and prosecution of corruption among civil servants were
drawn up.24 As a result of these Instructions there hardly is any reason not to prosecute cases of
corruption among civil servants by virtue of the right to exercise prosecutional discretion. Since then,
the basic principle has been that a zero tolerance policy shall be applied when it comes to corruption.
The basic principle is that all cases of corruption among civil servants are dealt with through criminal
proceedings.
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From the WODC investigation it emerges that when a suspect is summoned it often leads to a
conviction.
It also emerged that the judge, when sentencing, is often led by the organisational context. For
instance, the very fact that chaos could develop within the organisation subsequently developing into
the corruption matter, may lead to a reduced sentence. In addition, the job consequences (often
dismissal) that the person involved is confronted with are also taken into account. A community
service order is imposed most frequently.
Another striking conclusion from the WODC investigation is that little use is made of the opportunity
to confiscate illegally obtained profits or advantages. Where possible, the Public Prosecution Office
shall promote bringing action to confiscate illegally obtained profits or disadvantages.
5.4 The registration of criminal investigations
Since 2001, the district public prosecutor’s offices have been obliged to report all criminal
investigations into corruption among civil servants to a central point, i.e. the CCR. This obligation to
report is complied with on an increasing basis.
The Public Prosecution Office also has a central computerised system (COMPAS) at its disposal. This
system can be used to make an overview of all reports and notifications of corruption submitted to the
Public Prosecution Office and registered under the corruption sections. Together with the cases
reported to the CCR, it gives a reasonably comprehensive image of the number of corruption cases
uncovered in the Netherlands.
5.5 Training the investigating officers
Following the first evaluation of the Dutch anti-corruption policy by GRECO, the Netherlands were
advised, when training police and justice authorities, to pay more attention to corruption and the
dangers of open tendering. The Minister of Justice and the Minister of the Interior and Kingdom
Relations have asked the Police Training Council to advise them about the manner in which the
recommendations by GRECO with regard to training police officers must be implemented.
The Public Prosecution Office has proposed the national Training and Study Centre for the Judiciary
(SSR) to set up a training course for the fight against corruption. According to this proposal, the
training course should at least pay attention to the legal framework (articles of a law, treaties and case
law), procurement law, practical investigation, financial investigations and forensic accountancy. The
subject is on the agenda, but has not been taken up yet due to an internal change within the SSR.

6. Conclusion
The first objective of this memorandum has been achieved through the description of the national and
international approach to corruption among civil servants in the previous chapters, partly on the basis
of the results of the WODC investigation. A number of points requiring improvement have been
discussed in the description. The government shall follow up these points with effective action as soon
as possible. Five policy lines arise from the inventory of the various stages of the process of
prevention and repression of corruption. In the coming years, the government shall implement
measures against corruption along these policy lines. The various action items also fit within the wider
context of these five policy lines.
1. The integrity policy must be aimed at the development of rules as well as the awareness and
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the safeguarding thereof
As appears from the enumeration in the memorandum in question, many instruments have been
developed and implemented in the last years, designed to improve integrity in both the public and
private sectors.
It is clear that by doing so, important steps have been taken and that continuous attention is being
focused on improving the integrity policy. The government has every reason to continue its vigilance
with regard to the integrity policy pursued. This is necessary, especially with a view to the conclusions
drawn from the WODC investigation on the subject of potentially reduced attention for actions which,
strictly speaking, fall outside the definition of corruption as such, but which share common ground,
such as 'having connections and pulling strings', and actions involving favouritism and conflicts of
interest. Such conduct will also be prevented by means of a firm integrity policy.
Continued awareness of integrity in government organisations and the implementation of new
instruments are therefore highly important. The Bureau for Stimulating Integrity in the Public Sector
(BIOS) to be established by the Minister of the Interior and Kingdom Relations shall play an important
role in this respect.
2. Necessity of uniform registration of internal investigations into violations of integrity,
including corruption
In practice, an internal investigation is often a first reply by the government to signs of potential
corruption. This means that an insight into internal investigations contains crucial information for both
the manner in which corruption is counteracted and changes in the nature and scope of corruption. It
concerns two core elements in the fight against corruption.
It is therefore of the highest importance to persuade organisations in the public sector that a proper
integrity policy means that each organisation must maintain an effective registration. In consultation
with the umbrella organisations, a study will be made on how to realise a complete and uniform
registration system for violations of integrity. This is subject to the basic principles that registration
should not lead to an excessive administrative burden and that registration must be organised under the
responsibility of each governmental body.
3. Increasing the attention for detecting violations of integrity, including corruption
The vigilance previously referred to in relation to the integrity policy must also translate into detecting
potential corruption cases. Important in this respect are the possibilities at hand to express such
suspicions and a certain degree of protection for the person who identifies them. The government shall
continue its selected policy of a reporting centre and evaluation of the whistleblower regulations.
In addition, the obligation to report - which civil servants are subject to – shall be further highlighted;
this obligation applies in the event of that serious suspicions exist – to the extent that there is suspicion
that a criminal offence has been committed.
A number of questions were raised in this respect. The first question is whether signs of corruption are
sufficiently recognised. In addition, it is not always clear how one should react to these signs.
The government therefore intends to even further highlight the whistleblower regulations and the
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obligation for civil servants to report. In addition, governmental bodies such as supervisory officials
and inspectorates who are active in the fields susceptible to corruption shall be involved in fighting
corruption more emphatically.
4. Strict criminal law enforcement in respect of corruption
During the last years, a lot has been invested in the detection and prosecution of corruption and
subsequently fighting corruption has received a high priority status. This, among other things, has
manifested itself in the appointment of a National Public Prosecutor for Corruption and the National
Police Internal Investigation Department, as well as in the central role of the Coordination Committee
of the National Police Internal Investigation Department (CCR) insofar as the deployment of the
National Police Internal Investigation Department is concerned and the reporting of criminal
investigations regarding corruption. The Instructions for Investigation and Prosecution of Corruption
among Civil Servants have emphatically directed the prosecution policy with regard to corruption. The
basic principle is that all cases of corruption among civil servants are dealt with through criminal
proceedings.
The government wishes to continue this line of strict criminal law enforcement in respect of
corruption. Furthermore, the government feels it is vital that a contribution to the prevention of
corruption should be made from a criminal law point of view and that more proactive prosecutional
actions must be taken. Both will be realised through the development of the Criminal Profile Analyses
(CBAs) regarding corruption among civil servants in general and which focus on sectors in society
that are susceptible to phenomena of corruption.
5. Platform on Fighting Corruption
An important factor in the success of the fight against corruption is that the anti-corruption policy is
carried across a broad level, and that it is the result of contributions from all possible lines of
approach. Initiatives from the private sector for instance may be of more importance on certain levels
than governmental measures.
Furthermore, tackling corruption is possible only through participation from all segments of society,
which expresses the responsibility of all those in society in this respect.
For that reason, the multi-disciplinary Platform on Fighting Corruption was formed at the end of 2004.
Forming a Platform on Fighting Corruption which facilitates this participation makes it possible to
come to a broad realisation, to distribute best practices, to join forces and to propose and implement
measures against corruption.
The role of the Platform on Fighting Corruption relates to the fight against corruption in general, and
goes further than that of the fight against corruption among civil servants. In this respect, the Platform
shall play an important role in the government plans in the field of private corruption announced in the
introduction of this memorandum.
6.1 Action items
This Memorandum on the fight against corruption among civil servants has formulated several action
items. As indicated above, the various action items have been placed within the five lines along which
the fight against corruption shall be implemented. Also, a number of measures are included with
regard to the ratification of a number of anti-corruption treaties.
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The list of action items, as a whole, serves to improve the effectiveness of the fight against corruption.
Different levels of priority can be given to these various action items. The priority does not tell us the
speed with which the measures must be implemented, but indicates that certain action items are
comprehensive and that their effect is clearly aimed at fighting corruption. These action items must be
emphasised and are therefore stated first and printed in bold.
Treaties
Action item
Ratification of the Treaty on Fighting
Corruption through Civil Proceedings
Ratification of the UN Treaty on
Fighting Corruption

Responsible
body
Justice department

Chapter
Chapter 2

Justice department

Chapter 2

Completion
date
End of 2006

Middle of
2006

The integrity policy must be aimed at both the development of rules, awareness and the
safeguarding thereof
Action item

Responsible
body
BZK

Establishing the Bureau for Improving
Integrity in the Public Sector (BIOS)
Proposals in respect of funding political BZK
parties
Amendments to the Central and Local
Government Personnel Act in relation to
proper conduct of civil servants
Government reply to the assessment of
the integrity policy at the public
administration and the police
Code of conduct Model for the Central
Government sector
Self Assessment for Integrity
Multimedia dilemma training instrument
Addition to the integrity code of conduct
for embassies + training
Memorandum on safeguarding the
integrity within the business sector

Chapter
Chapter 3

Completion
date
End of 2005

Chapter 3

Middle of
2007

BZK

Chapter 3

End of 2005 /
early 2006

BZK

Chapter 3

Early 2006

BZK

Chapter 3

Early 2006

BZK

Chapter 3

Early 2006

BZK
BZ

Chapter 3
Chapter 3

Early 2006
Early 2006

Justice department

Chapter 3

Early 2006

Necessity of uniform registration of internal investigations into violations of integrity, including
corruption
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Action item
Consultation with umbrella
organisations for the development of
(uniform) registration of violations of
integrity

Responsible
body
BZK

Chapter
Chapter 3

Completion
date
End of 2005

Increasing the attention for detecting violations of integrity, including corruption
Action item
Strengthening the role of the
supervisory officials and inspectorates
with regard to the fight against
corruption
Information about the civil servants’
obligation to report and the
whistleblower regulation

Responsible
body
Justice department

Chapter
Chapter 4

Completion
date
End of 2006

Justice department and Chapter 4
BZK

Middle of
2006

Letter to the Lower House about
whistleblower regulations, including
whistleblower legislation in the US and
UK

SZW, justice
department and EZ

Chapter 4

Early 2006

Investigation into best place for reporting
centre for violations of integrity within
the public sector
Amendment to whistleblower regulation
in order to clarify relation with obligation
to report
Legislative amendment re deduction of
bribes paid
Circular for tax inspectors about
deduction of bribes
Guideline for accountants with regard to
corruption
Guide for holding investigations into
violations of integrity

BZK

Chapter 4

Early 2006

BZK

Chapter 4

Middle of
2006

Finance department

Chapter 3

Early 2006

Finance department

Chapter 3

Early 2006

Justice department

Chapter 4

BZK

Chapter 4

Middle of
2006
End of 2005 /
early 2006

Strict criminal law enforcement with regard to corruption
Action item
Promotion of bringing action to
confiscate illegally obtained profits or
disadvantages

Responsible
body
Public Prosecution
Office

28

Chapter
Chapter 5

Completion
date
Middle of
2006

Making a CBA

Public Prosecution
Office and National
Police Internal
Investigation
Department

Chapter 5

End of 2007

Implementation of recommendation by
GRECO regarding training of police
officers
Implementation of recommendation by
GRECO regarding training course re fight
against corruption at the SSR

Justice department and Chapter 5
BZK

Middle of
2006

Public Prosecution
Office, SSR

Chapter 5

Middle of
2006

Responsible
body
Justice department

Chapter

Completion
date
End of 2006

Platform fighting corruption
Action item
Plan of attack re fight against private
corruption
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Introduction

INSTRUCTION ON THE INVESTIGATION AND PROSECUTION OF
CORRUPTION OF OFFICIALS IN THE NETHERLANDS
Summary
This Instruction prescribes the factors to be taken into account in assessing the expediency of
the investigation and prosecution of corruption in the Netherlands, involving both natural
persons and legal persons as bribers on the one side, and only public servants as those being
bribed on the other side. This Instruction pertains to both the briber (citizens and companies)
and those being bribed (public servants). The investigation and prosecution of corruption
committed abroad – for which the jurisdiction was considerably increased by an amendment
in 2001 – is the subject-matter of the regulation in the Instruction on the Investigation and
Prosecution of Corruption of Foreign Officials.
Background
The phenomenon of corruption has many manifestations. Corruption constitutes a serious
impairment of the integrity of the government, with major moral and political consequences.
Corruption furthermore causes extensive economic damage and false competition. For a
government that seeks to be ethical and transparent, it is essential to take forceful action
against corruption. In November 2005, in the ‘Memorandum on the prevention of corruption’,
the Minister of Justice and the Minister of the Interior and Kingdom Relations outlined –
along five lines of policy – the measures that the government at the time intended to take in
order to fight the corruption of public servants. This Memorandum is still topical in current
policy.
From the perspective of the enforcement of the criminal law, the Public Prosecution Service
contributes to the fight against corruption. This Instruction provides a description of the
factors that are relevant in the investigation and prosecution of corruption of public servants.
In the Dutch Criminal Code (CC), the bribing of public servants and judges has been made
punishable in the Sections 177, 177a, and 178 (active bribery). Sections 362, 363, and 364 of
the CC make the public servant or the judge who has taken a bribe punishable (passive
bribery).
The set of instruments available under criminal law has a broad scope. Any person who offers
a gift, promise or service to a public servant with the aim of inducing him to perform, or
refrain from performing, any official acts, and any public servant who accepts a gift, promise
or service while he knows or should suspect that a consideration is expected from him, may
fall under the scope of the criminal statutes [1]. The law does not provide a criterion to
distinguish between gifts entailing punishment and gifts not entailing punishment. The
legislator has left the setting of limits to the Public Prosecution Service, which itself may take
regulatory action by application of the expediency principle and/or 'by announcing
regulations, which are easier to adjust to the ever-changing social reality than the law' [2] . In
this connection, the Minister of Justice also considered that a statutory distinction between
gifts entailing punishment and gifts not entailing punishment could have the undesirable
effect that situations in which gifts entailing relatively small advantages for the public servant,
but with respect to official acts that must certainly be considered undesirable, would, by
definition, fall outside the scope of the criminal provisions [3].
Public servant

Section 84 of the CC does not give a definition of the term 'public servant'. This Section only
extends its scope by adding two other categories of persons: members of general
representative bodies, and arbiters, whereas all individuals belonging to the armed forces are
also considered public servants (by which it was intended to include the lower-ranking
officers without official status under the term 'public servant'). In case law, the term 'public
servant' has consequently been described as 'also including anyone who has been appointed
under the supervision and responsibility of the government to a position of which the public
nature cannot be denied [4]. This widening of the definition means that corruption does not
always result in the fact that the integrity of the government has been impaired as such. This
will have to be established case by case.
The present Instruction provides for some elements to be taken into consideration in
determining whether criminal prosecution is expedient or not; not only the value of the gift at
issue is relevant in this context, but also other circumstances may be contributory factors.
Investigation
Investigations of corruption of public servants are directed towards both the briber and the
person being bribed. Dependent on the available information, the investigation will either be
directed from the beginning towards the two parties involved in the corruption or – at least in
the beginning – towards one of the parties. Investigations of corruption should as a rule
include financial criminal investigations; this is necessary, on the one hand, for the purpose of
possible confiscation proceedings, and on the other hand, because a financial investigation
may produce data for the furnishing of proof in the corruption proceedings themselves.
Although the investigation of cases of corruption of public servants is not the exclusive
domain of the National Police Internal Investigations Department, this Police Department
does play a prominent role. On the basis of the Instruction concerning the Duties and
Deployment of the National Police Internal Investigations Department, this Police Department
will, for instance, by definition be charged with investigations of cases of corruption of public
servants in which police officers (senior or otherwise), members of the judiciary, and leading
administrative office holders are involved. In such cases, the deployment of the National
Police Internal Investigations Department is appropriate, because the deployment of the
regional police force could soon raise the question of the impartiality of the investigation; it is
precisely in the area of corruption of public servants that this type of discussion must be
prevented. In addition, some pooling of expertise is desirable in this area. In other cases of
corruption of public servants, the regular police will be able to conduct the investigation with
sufficient distance. (For instance, consider the case of a demolition contractor bribing a
municipal officer in order to obtain an environmental permit that is contrary to environmental
legislation.) Finally, it is the National Police Internal Investigations Department Coordination
Committee that decides on the actual deployment of the National Police Internal
Investigations Department.
Prosecution
As already pointed out above, the criminal statutes do not provide a criterion to distinguish
between gifts entailing punishment and gifts not entailing punishment.
In the decision on whether or not it is expedient to prosecute the briber and the person being
bribed, different factors must be considered. At first glance, a relatively small gift may result

in an official act that – according to societal views – should actually fall within the scope of
the criminal provision. Enforcement of criminal-law measures with respect to the corruption
of public servants requires an approach that is more tailored to the individual case, rather than
a generalised approach. When considering specific measures for holding a person to account,
at least the following factors must be taken into consideration:
•

•

•
•

•

•

•

•
•

•

•

•

The initiative behind the provision of the gift; although the law does not distinguish
between the public servant asking for a gift and the public servant who is offered a
gift, prosecution of the public servant is more expedient in the former case than in the
latter case;
The value of the gift; similar to the law, this Instruction does not set a firm limit
expressed in euros; on the one hand, this is not specified because giving / accepting
gifts of, for instance, EUR 50 more than once may be deserving of prosecution [5], on
the other hand this limit is not set because a relative small lump sum may result in an
official act that makes the case – seen from a social perspective – deserving of
prosecution;
The extent to which the relevant official organisation complies with the integrity
policy prescribed in the Central and Local Government Personnel Act;
The extent to which the gift is acceptable according to societal views; socially, it is
fully acceptable for public servants to receive presents on the occasion of, for instance,
an anniversary or a farewell reception;
The question of whether or not it concerns a conflict with the current code of conduct;
many organisations have an integrity code or a code of conduct. In order to hold a
person to account, it makes a difference if this code has been complied with or not;
The extent to which a public servant was aware of the fact that his acts were
prohibited; it makes a difference if the official organisation has communicated in
advance what is or what is not acceptable in this area;
The secrecy of the gift: has the gift been given and accepted secretly? Did the public
servant report the acceptance of the gift internally? Did the public servant try to mask
the existence of the gift afterwards?;
The question of whether or not it concerned a once-only gift; was the gift an incident,
or does it concern a more structural / systematic course of affairs?;
The nature of the relationship between the giver and the taker; does it concern a more
personal relationship, or is it more of a business relationship? In this case, a certain
reciprocity may be relevant in this relationship (sometimes one person pays,
sometimes the other);
The position of the bribee, both as regards rank (is it a 'high-ranking' public servant or
a 'low-ranking' public servant; higher punishments apply to administrators and
people's representatives) and as regards position relative to colleagues (the bribee
concerned is, for instance, a mentor of young colleagues), and as regards substance
(e.g. does the bribee have a lot of confidential data available, or does he have a great
deal of discretionary power?);
The impact on the government or the government service: does it concern an isolated
case or does the bribe have an adverse effect on the relevant service or even the
reputation of the entire government?;
The possibility of taking other measures than criminal prosecution; did the competent
authority already impose disciplinary measures on the public servant concerned, and is
this sufficient according to societal views?;

•

The consequences of the acts of the public servant: did the public servant, for instance,
provide information (police information or otherwise) that [might have] jeopardised
lives, or did he verify a vehicle registration number, for a small payment.

Finally, the expediency of the prosecution must be assessed case-by-case on the basis of this
non-exhaustive list of factors.
In conclusion
Confiscation of the proceeds from crime
On 1 April 2010, the fine category for Section 177a of the CC was raised from the fourth to
the fifth category [6]. Sections 177 and 177a of the CC are currently both sanctioned with a
fine in the fifth category, and the instructions for confiscation apply in full to these offences.
The basic principle is that a demand for a confiscation order is submitted if the proceeds from
crime have been estimated at an amount of at least € 500.
It is also possible to confiscate the proceeds of crime from the briber. In the case of a
company that has managed to win a tender by paying a bribe, the profit realised as a result of
this may be considered proceeds of crime, for Section 36e of the CC pertains to the
confiscation of proceeds of crime acquired by the convicted person by violating a statutory
regulation, and the imposition of this order does not prevent the convicted person from having
been able to acquire similar proceeds without such violation (NJ, 1993, 12).
Given the complexity of these cases, it is recommended to use the expertise of the Prosecution
Service Criminal Assets Deprivation Bureau.
The notification requirement of Section 162 of the Dutch Code of Criminal Procedure (CCP)
In the performance of their duties, boards of public authorities, public servants, and
autonomous administrative authorities may become aware of crimes while they are not
charged with the investigation thereof. A number of those crimes must be notified to the law
enforcement authorities by boards of public authorities and public servants. This special
notification requirement is regulated in Section 162 of the CCP.
The notification requirement applies, among other things, to crimes described in the Sections
362, 363, 364, and 364a of the CC (see Section 162(1)(a) of the CCP). Strictly speaking, this
requirement does exist for the provisions on bribery of the Sections 177, 177a, 178, 178a of
the CC, as Section 162 of the CC does not explicitly refer to this. In practice, the board or
public servant who discovers that someone may have been guilty of bribing a public servant
will, however, soon be confronted with the notification requirement of Section 162 of the
CCP if there are signs that the bribe has been successful; the circumstance that the board or
public servant concerned does not know which concrete public servant was bribed does not
appear to be relevant to the application of Section 162 of the CCP. In a number of cases, this
requirement will also exist pursuant to Section 162(1)(c) of the CCP; this subsection provides
that a crime must be reported to the authorities if, by committing the crime, a regulation has
been breached or used unlawfully, and it concerns a regulation of which the implementation
or the responsibility for the enforcement has been charged with the board or public servant
discovering the bribe.
The national public prosecutor for corruption
At the National Public Prosecutors' Office in Rotterdam, one public prosecutor has been
appointed as national public prosecutor for corruption. This public prosecutor has specialist

expertise in the area of the investigation and prosecution of corruption cases. He is
responsible for making this specialist knowledge also available to other members of the
Public Prosecution Service. The national public prosecutor for corruption provides assistance
to the local public prosecution service, on request or otherwise, in the investigation and
prosecution of corruption cases. The national public prosecutor for corruption is also
responsible for project preparation, the screening of signs, and research into the crime picture,
as conducted by the National Police Internal Investigations Department. As and when
necessary, he will also be in charge of investigations of cases of corruption. The national
public prosecutor for corruption furthermore fulfils an initiating role in developing new
legislation and relevant policies, or making amendments to current legislation and relevant
policies.

[1] Where in this Instruction the term 'gift' is used from now on, this term means 'gift, promise
or service'.
[2] Parliamentary Papers, 1998-1999, 26469, no. 3, pp. 4-5
[3] Parliamentary Papers, 1999-2000, 26469, no. 5, p. 6
[4] See, among other things: Supreme Court of 13 October 2009, LJN BJ6793
[5] See: Model Code of Conduct on Integrity for the Central Government Sector
(Modelgedragscode Integriteit Sector Rijk), Government Gazette, 24 March 2006, no. 60
[6] Act of 26 November 2009, Bulletin of Acts and Decrees 525, entry into force on 1 April
2010, Bulletin of Acts and Decrees 2010, 139

Amendment to the Criminal Code, the Code of Criminal Procedure and the Economic
Offences Act with a view to expanding the possibilities of investigation and prosecution,
as well as the prevention, of financial economic crime (expansion of the possibilities to
combat financial economic crime)
EXPLANATORY MEMORANDUM

I.

GENERAL ASPECTS

1.

Introduction

Financial economic crime enjoys the questionable reputation of being extremely lucrative.
Fraud, bribery and money-laundering are therefore attractive to offenders who come not just
from the criminal environment, but also from the regular economic sector.
The main reason why it is attractive to commit these crimes is the combination of high profits
and relatively low punishments that are imposed for commission of such crimes. The Cabinet
would like to ensure that this situation becomes a thing of the past. That is why this legislative
proposal aims to achieve a tightening of the punishments pertaining to financial economic
crime, as well as an expansion of the possibilities to investigate and prosecute these types of
crimes.
There is a tendency to trivialise the seriousness of financial economic crime. After all, at first
sight it appears to involve victimless crimes and often merely consist of breaking
administrative rules. This is, however, an illusion. Financial economic crime disrupts the
proper operation of the markets, tarnishes the integrity of government action, harms the living
environment, jeopardises public health and results in losses to the State. The consequences
can be even more far-reaching: accounting scandals and the major real estate and construction
fraud cases have demonstrated that financial economic crime can also have a broader negative
impact on the operation of our economy.
In recent years the Cabinet has already intensified, in practice, its measures to combat
financial economic crime. This has resulted in the investigation and prosecution of major
cases of fraud and bribery involving real estate and tendering procedures. The intensification
of the investigation and prosecution measures has not, however, removed all incentives to
commit these crimes. The prospect of punishments that are too low also encourages
calculating behaviour. Offenders are not deterred by the prospect of a short custodial
sentence, conditional or otherwise. The financial capacity of businesses, which can only be
punished with a fine because they are a legal person, is often so considerable that they are not
deterred by a maximum fine that is many times lower than the profit they can make when
breaking the law.
It is therefore important, with a view to the preventative and repressive effect of criminal law,
that sufficient possibilities are created to prosecute objectionable conduct under criminal law
and to impose adequate punishments. I therefore propose first to introduce a flexible fine
maximum so that the benefit gained by the crimes, in relation to the capacity of the businesses
that commit crimes, can be taken into account. In addition, it is my intention, by means of this
legislative proposal, to expand and update several criminalisations that focus on combating
financial economic crime. These include the criminal provision relating to the abuse of public
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funds, the criminalisation of money-laundering, and the criminalisations pertaining to
corruption of public servants and corruption in the private sector. The legislative proposal also
introduces a ground for increasing the punishment aimed at combating the structural
commission of crimes within the context of the Economic Offences Act. And finally, I intend
to improve the possibilities of investigating financial economic crime by introducing a faster
procedure for assessing the right to seize documents in cases where lawyers and civil-law
notaries, among others, invoke their right not to give evidence.
(The legislative proposal has been submitted for advice to the Board of Chief Constables, the
Special Investigative Services Platform, the Public Prosecution Service (OM), the
Netherlands Association for the Judiciary (NVvR), the Council for the Judiciary (Rvdr),
National Bar Council and the Royal Notarial Association (KNB). All agencies issued a
recommendation. These recommendations have led to changes, additions or clarification of
some parts of the legislative proposal and the Explanatory Memorandum. Attention to the
various recommendations will be devoted below in this Explanatory Memorandum where
appropriate.)

2.

Financial economic offences

2.1

Criminalisation of the misuse of public funds

In Article 323a, the Criminal Code contains a criminalisation of the misuse of subsidy funds
provided by the European Communities. The criminal provision has been included in the
Criminal Code in implementation of the Convention on the protection of the European
Communities' financial interests concluded on 26 July 1995 in Brussels, (Treaty Series 1995,
289) (see Parliamentary Papers 1998/99, 26 468, no. 3, p. 6-8).
In implementation of this convention obligation, consideration was given to broadening the
criminalisation of subsidy fraud, and to ensuring that the criminalisation was not limited
exclusively to the misuse of funds provided by the European Communities. At the time, the
decision was taken not to follow these considerations. The line of reasoning was that the
government itself could take measures in the sense of claiming back funds that had been
provided and imposing fines pursuant to administrative law (Parliamentary Papers II 1998/99,
26 469, no. 3, p. 14). The possibilities of taking action under criminal law against subsidy
fraud are consequently limited to fraud involving EU funds and cases in which the use of
subsidy funds for purposes other than for which they were provided is accompanied by
conduct that is liable to punishment. For example, if incorrect information is provided, such
action may be prosecuted as a case of forgery of documents. This certainly does not apply in
all cases: the information initially provided is correct and mandatory data is provided - so that
prosecution of the crimes provided for in Articles 227a and 227b of the Criminal Code is not
applicable - but afterwards, the funds are not used for the purpose for which they were
provided. Think for example of cases in which a person, who has received a subsidy or a
(special purpose) grant for some time, at some point is no longer entitled thereto - without
reporting this to the agency that grants the subsidy or (special purpose) grant - because he no
longer satisfies the conditions for receiving subsidy.
The Cabinet is of the opinion that the misuse of public funds – especially in times when the
government is forced to implement harsh cutbacks – constitutes extremely objectionable
behaviour towards the government, but certainly towards the rest of society as well. Criminal
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action against such misuse must be possible at all times. This best expresses the moral
rejection of such conduct. A proposal has been made to expand the scope of Article 323a of
the Criminal Code and to criminalise the misuse of public funds in a broad sense. This
involves the improper use of funds provided by or on behalf of the central government as well
as funds provided by or on behalf of local governments. In addition to the misuse of EC
subsidy funds, the misuse of funds provided by other international organisations is also
criminalised. The Council of Europe, UN organisations and the World Bank for example also
provide funds for all sorts of projects in their respective fields of activity. The Netherlands is
obliged in this connection to combat misuse together with the relevant international
organisations.
2.2

Corruption in the private sector

Active and passive bribery of persons active in the private sphere has been criminalised in
Article 328ter of the Criminal Code. This criminal provision concerns every form of bribery
that does not involve a public servant, without making a distinction by sectors of society
(profit/non profit). A special feature of Article 328ter is that punishability of bribing or being
bribed is rendered dependent on concealing from the employer (in a broad sense), or the
mandatory, the benefits obtained contrary to good faith. This does not constitute punishable
conduct if such matters are disclosed to the latter. Article 328ter of the Criminal Code
therefore contains a general (statutory) obligation to pursue openness within the business or
within the context of the performance of an assignment where it concerns funds or benefits
that are offered during the performance of duties. Punishability arises if conduct is contrary to
this openness or if it is expected that this openness is not being exercised by the person
offering the funds. The component "contrary to good faith" is also important. This component
is intended to exclude the notification obligation where it concerns accepting and offering
insignificant or minor, customary tips and business gifts. Therefore, only benefits that can no
longer be considered – on the basis of objective social standards, including recognised
business practices – to be customary business gifts, have to be notified. This entails the
provision that the gifts to be reported are generally already questionable in nature, or, at any
rate, intended to achieve above-average influencing. The Dutch legislator leaves the decisionmaking about how to further handle such situations to the business community, confident that
conduct will be in accordance with the applicable standards concerning responsible business
practices and honest competitive conditions. Important sections of the business community
have already shown, by drawing up codes of conduct and ethical codes, that they are taking
this task seriously.
International obligations to criminalise active and passive bribery often link the punishability
of corruptive conduct in the relevant sector to the criterion of acting contrary to a duty. This is
placed in the general context of a loyal and ethical attitude adopted by the employee towards
his employer as regards the business interests of the latter; the employee, partner or manager
who accepts a gift in order to act in a way that is contrary to the interests of the business and
its directors, violates the trust placed in him. In this connection, reference is made to the
criminalisation obligations of Articles 7 and 8 of the Criminal Law Convention on Corruption
concluded in Strasbourg (Treaty Series 2000, 130), which focuses centrally on conduct
contrary to an obligation.
In its report of 6 June 2011 on the implementation of the EU framework decision on
combating corruption in the private sector (2003/568/JBZ), which also creates an obligation to
criminalise corruption in the private sector, the European Commission points out that Article
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328ter of the Criminal Code appears to be ineffective, because this article only criminalises a
failure to disclose a gift or promise contrary to good faith as 'contrary to a duty' (see COM
(2011) 309, pp. 3-4 and SEC (2011) 663, pp. 23-24). Article 2 of the Framework Decision
speaks of "dereliction of duty" in a more general sense. This dereliction of duty comprises "at
least disloyal conduct that constitutes a violation of a statutory duty or, depending on the case,
a violation of professional rules or instructions that apply to the profession of a person who, in
any capacity, manages or works for a company in the private sector."
Against the background of the above, the Cabinet is of the opinion that there is reason to
adjust the criminalisation of private bribery in order to ensure that the relevant international
obligations are adequately implemented. The expansion of the criminalisation of private
bribery is translated into concrete terms by placing the central focus of Article 328ter of the
Criminal Code on conduct contrary to one's duty on the part of an employee or mandatary. It
is clarified in the proposed third paragraph that acting contrary to a duty in any event also
includes a failure to disclose a gift, promise or service, contrary to good faith, to which the
scope of Article 328ter is currently limited. Recent criminal cases have demonstrated the
disruptive effect of bribery in the private sector. If a contractor is paid to act contrary to that
duty, it is generally the case that others in society suffer for it. Think of a valuer who is bribed
to provide an incorrect valuation of real estate: depending on the circumstances, this means
that, in addition to the client, third parties such as banks, that provide mortgages as well, are
also put at a disadvantage. Suitable possibilities to take criminal action against such practices
contribute to an honest way of doing business and to the maintenance of the trust of
consumers and businesses in honest services. The proposed maximum punishment to which
the crime is liable - four years of imprisonment and a fine of the fifth category - is in line with
the above.
2.3

Corruption involving a civil servant

Bribery of public servants constitutes an important threat to the functioning of the
government. After all, the essence of our democratic society is a government in which its
citizens can have confidence, and whose decision-making occurs in an honest manner.
Corruption involving public servants demands decisive action. The failure to provide an
adequate criminal response can have a sustained harmful impact on the confidence of citizens
in the government and it has a negative influence on the reputation of the Netherlands abroad.
The Netherlands has a solid international reputation where it concerns combating corruption.
The Netherlands always holds a place among the top ten in the annual index of least corrupt
countries published by Transparency International. This is part of the reason why the
Netherlands is an attractive place of business for international companies, and the Dutch
business community is generally considered abroad to be a reliable trading partner.
The current structure of the criminalisation of bribery of public servants distinguishes
between conduct contrary to official duty and conduct that is not contrary to official duty.
This distinction applies to both active and passive bribery. Until the revision of the corruption
legislation in 2000, only the promise or provision of benefits to a public servant in order to
induce him to perform or omit acts contrary to official duty were punishable where active
bribery was concerned. With the introduction of the criminalisation of bribery to commit acts
not contrary to official duty, the legislator implemented the OECD Convention on Corruption
(Treaty Series 1998, 54) and expanded the possibilities for prosecution in practice
(Parliamentary Papers II 1998/99, 26 269, pp. 12-13). This prevented problems of evidence
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from arising during the prosecution of corruption involving public servants in situations that
contained uncertainty about the question of whether the public servant involved did or did not
act contrary to his official duty.
Case law now considers the distinction between conduct contrary to official duty and conduct
not contrary to official duty to be of less importance. In the opinion of the courts, conduct
contrary to official duty in a broader sense is quite readily applicable (see E. Sikkema,
Ambtelijke corruptie in het strafrecht, BoomJu, Den Haag 2005, p. 265). This means that
acting contrary to official duty, as a separate component, has lost considerable importance.
The focus is not on conduct contrary to official duty, but rather on any official conduct. Such
conduct should remain free from any financial influencing whatsoever. I therefore propose
criminalising the active and passive bribery of a public servant in Articles 177 and 363 of the
Criminal Code, independent of the question of whether or not this involves a breach of
official duty. The proposal is made to increase the punishments for active and passive bribery
to six years imprisonment and a fine of the fifth category. This expresses that the fact that a
public servant who is offered favours in order to influence his actions, and who accepts these
favours, is not only objectionable and consequently punishable, but that it threatens the
integrity and consequently the legitimacy of the government in a broader sense.
2.4

Money-laundering

Money-laundering secures profits made by criminals by committing crime. The riches
acquired can be used in the regular economic sector after the criminal origins have been
disguised – in order to gain access to "legitimate society" – and can also be used to commit
new crimes. Money-laundering therefore ensures that crime pays, and is consequently an
important incentive for committing (new) crimes. Money-laundering has been criminalised in
Article 420bis (intentional money-laundering), 420ter (habitual money-laundering) and
420quater (negligent money-laundering) of the Criminal Code. The above provisions provide
for a broad criminalisation of this crime.
The Public Prosecution Service has indicated that it would consider an increase of the
maximum punishments for money-laundering desirable, in order to be able to combat this
very objectionable form of crime adequately in all circumstances. I have previously indicated
to the Lower House that I am in favour of increasing the punishment (Parliamentary Papers II
2011/12, 29 911, no. 60, p. 21). In addition to the expansion of the range of possibilities that
can be used to effectively combat money-laundering, it is in particular the objectionable
nature of money-laundering that prompts an increase of the punishments. Laundering the
proceeds of serious crimes such as drug trafficking and human trafficking should be
considered in many respects to be just as serious as the commission of those crimes. This
should be expressed more in the applicable punishment. In this connection I would like to
propose to increase the maximum punishment for the basic intentional crime of moneylaundering - Article 420bis of the Criminal Code - to six years imprisonment.
It is proposed to increase the penalty carried by habitual money-laundering from six years to
eight years imprisonment (Article 420ter of the Criminal Code). Just as reprehensible is the
form of money-laundering whereby the offender misuses his profession to commit moneylaundering. Think in this connection of tax consultants or lawyers, but also bankers, who
abuse the specific opportunities offered by the exercise of their profession in order to disguise
and divert the proceeds of crime. Their actions tarnish the reputation of the professional group
to which they belong and in some cases they fail to perform the role of gatekeeper assigned to
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them by the government on the basis of their profession or office. I therefore propose to
designate this conduct as a qualified form of money-laundering in Article 420ter of the
Criminal Code. In line with the above, Article 420quinquies of the Criminal Code already
provides for the possibility of banning these persons from exercising their profession.
And finally, it is proposed to punish negligent money-laundering - Article 420quater of the
Criminal Code - more severely. In practice, this conduct is much closer to intentional moneylaundering than is expressed in the penalty carried by the offence. It is unacceptable that
persons who lead a life of luxury because they accept money and gifts from criminals, and as
a result benefit directly from the commission of serious crimes such as drug or human
trafficking, risk only a minor punishment. A change of the maximum term of imprisonment
for negligent money-laundering – an increase up to two years imprisonment – would therefore
be logical in my opinion.
2.5

Economic offences

Economic offences in particular are committed by a category of offenders who break the law
structurally and, in doing so, cause major damage to society and disrupt competition because
other entrepreneurs do observe the rules. These offenders violate various statutory provisions
countless times, every day. Think in this connection of waste processing companies that
structurally violate environmental regulations, and mala fide financial institutions that violate
the obligation to notify unusual transactions.
Separate criminalisation can better express the culpability of such conduct, the extent of the
breach of the law and the harmful consequences thereof. It is proposed to increase the
maximum term of imprisonment for these offences to four years and a fine of the fifth
category.
An additional incentive to introduce a separate criminalisation for habitual offenders is the
wish to expand the possibilities for investigation and prosecution. The envisaged prison
sentence of four years enables the arrest of a person not caught in the act and the application
of criminal-law powers such as the recording of telecommunications, which promotes the
effective investigation of these offences. And finally, the new criminalisation on the basis of
the proposed punishment will be subject to an extended time limit. The Public Prosecution
Service has argued for an extension of the term of prescription of the right to prosecute
economic offences, in connection with the long duration of financial economic criminal cases.
As regards offences that are liable to a term of imprisonment of no more than three years, this
right will become prescribed six years after commencement of prosecution (Article 70, first
paragraph at 2º, in conjunction with Article 72, second paragraph, of the Criminal Code).
Cases involving financial economic crime are often complex and demand considerable time to
investigate, prosecute and adjudicate. This has led to the fact that it benefits the accused to
exercise all possible legal remedies at every moment in the proceedings in an attempt to
achieve prescription of the right to prosecute. The new criminalisation of habitual violation of
the Economic Offences Act provides for a time limit of twelve years, on the basis of the
proposed maximum term of imprisonment of four years, which counteracts the danger of a
premature prescription of the right to prosecute.

3.

Sanctions for legal persons
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The fine is regulated in Article 23 of the Criminal Code. The fine is subdivided into six
generic maximum fines: the so-called fine categories. These are adjusted every two years in
line with the development of the consumer price index (see current Article 23, ninth
paragraph, of the Criminal Code). The sixth fine category was introduced in 1983 as a new,
separate category by the Financial Penalties Act (Bulletin of Acts and Decrees 1983, 153).
The main goal in introducing this category was the provision of a suitable criminalisation for
legal persons, given the fact that, for a legal person, the fine is the only main punishment to be
applied (Parliamentary Papers II 1977/78, 15 012, no. 3, p. 41).
In my letter to the House of Representatives on the approach to financial economic crime,
dated 14 December 2011, I promised to reconsider the fines for financial economic crime
(Parliamentary Papers 1977/78, 29 911, no. 57). If the amounts of fines in Dutch criminal law
are assessed, it is remarkable that the highest possible fine in Dutch criminal law – € 780,000
– differs from the maximum amounts that apply in several other European countries. French
criminal law, for example, applies fines up to € 7,500,000. It is partly against this background
that the Netherlands often encounters criticism in an international context concerning the
maximum fines for legal persons, which fines are considered to be too low. For example, in
recent years both GRECO, the anti-corruption body of the Council of Europe, and the OECD
Anti-bribery Working group, within the context of their evaluations of Dutch criminal law,
asked for attention for fines relating to corruption offences committed by legal persons. The
assumption in this connection was that bribery can often result in considerable benefits for
large companies and that – in view of the large financial capacity of these legal persons – the
maximum fine is too low. The maximum fine that can be imposed on the basis of criminal law
also lags behind the amounts of administrative fines that are possible, by way of
administrative-law enforcement, often with respect to the same financial economic
regulations.
Pursuant to the memorandum on the starting points when choosing a sanctions system
(Parliamentary Papers I 2008/09, 31 700 VI, D), the Research and Documentation Centre
(WODC) had the University of Groningen perform an investigation into the question of how
the amounts of fines under administrative law and criminal law are determined (Parliamentary
Papers II 2011/12 33 000 VI, no. 77). In their report, the investigators distinguished several
factors that are decisive as regards the amount of a fine to which an offence is liable in law,
and that are decisive as regards the amount of the fines that are imposed in specific cases (see
H.E. Bröring e.a., Referentiekader geldboetes; Verslag van een onderzoek naar de hoogte en
wijze van berekening van geldboetes in het bestuursrecht en het strafrecht, RU Groningen,
Groningen 2012, p. 90). This issue concerns the nature and seriousness of the offence, the
person of the offender, the benefit resulting from the offence, recidivism, and the remedy of
the consequences. Three of the factors mentioned are particularly relevant – especially in
combination with each other – within the context of combating financial economic crime: the
seriousness of the offence, the benefit gained, and the financial capacity of the offender.
In connection with the said seriousness of the offences, and partly in view of the damage
caused by them, it is very important that the commission of these offences is prevented. This
places the emphasis strongly on the general and special preventative effect of punishments to
which the offender is liable: the punishments are intended to deter potential offenders. The
benefit - a second factor - should therefore be linked to the penalty carried by the offence.
When determining the punishment, the judge can take the benefit obtained into account
(Supreme Court 18 May 1999, NJ 2000, 105). But it would appear to me that the legislator
also takes the benefit into account when choosing the punishment that is to apply to a certain
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offence. In addition to prison sentences, financial economic offences must also be consistently
liable to high fines. In addition to the seriousness of the offence and the confiscation of the
benefit, a third factor also plays an important role when determining the amount of the fine to
which an offence is liable pursuant to the criminal statutes: the financial capacity of the
offender. Financial economic crimes are often committed by companies that have significant
assets when compared to private persons. The financial capacity of legal persons is therefore
an all-decisive factor when answering the question of whether a fine has a sufficient deterrent
effect. It is against this background that this legislative proposal introduces the possibility for
courts to impose a fine that exceeds the maximum amount of the fine of the sixth category, in
order to be able to take the financial capacity of legal persons into account. If suitable
punishment is required in this connection, the courts may impose a fine that amounts to at
least ten percent of the company's annual turnover, instead of the maximum fine of the sixth
category. The aforementioned possibility is implemented by adding a new sentence to the
seventh paragraph of Article 23 of the Criminal Code (cf. Article I, part A, of the legislative
proposal).

4.

Regulation for assessing reliance on the right not to give evidence

The matter of the position of special holders of confidential information often comes up
during investigations into financial economic crime. This usually concerns cases in which the
police and the Public Prosecution Service wish, in the interest of the investigation, to inspect
data that is covered by the professional confidentiality of lawyers or civil-law notaries. The
civil-law notary or the lawyer involved has the right to refuse to give evidence on the basis of
the duty of confidentiality imposed on him (Article 218 of the Criminal Code).
More specifically, two situations can be distinguished in the practice of investigation and
prosecution in which the issue of the extent of the right not to give evidence plays a role. It
may be the case that, within the context of an investigation, a public prosecutor or examining
judge wishes to seize documents from a holder of confidential information. A search of the
office of the lawyer or civil-law notary will usually take place for this purpose, which is lead
by the examining judge in the presence of the dean of the Netherlands Bar Association or the
chairman of the chapter of the Royal Notarial Association. A second situation concerns cases
in which the office records of a company are seized during an investigation into financial
economic crime. In such cases, the public prosecutor often seizes large volumes of material in
order to inspect them at a different location. It often happens that the records prove to contain
documents that may be covered by the right not give evidence, for example correspondence
between the company and a lawyer. If that is the case, these documents have to be sealed and
presented to the examining judge for a decision on seizure and inspection.
It is the case in both situations that, if the examining judge rules that documents of the lawyer
or civil-law notary can be seized, these are commonly not made available to the public
prosecutor, but they are sealed. Matters are postponed while awaiting whether the holder of
confidential information submits a notice of complaint to the District Court, and, if such is the
case, seizure is postponed until this complaint procedure has ended. This postponement means
that, in the interim, inspection of documents later ruled to have been unlawful is prevented
from having consequences for the legitimacy of the collection of evidence in the criminal
case.
As an appeal in cassation can be submitted to the Supreme Court against the decision of the
court in chambers handling complaints cases, this means that it often takes a long time –
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sometimes more than a year – before a final decision is rendered. It is nevertheless in
everyone’s interest, including that of the holder of confidential information, that clarity in this
respect is provided quickly. Investigations sometimes suffer major delays as a result of the
uncertainty that results from postponement. This prejudices effective investigation, and that is
the reason the State Secretary of Security and Justice has promised to investigate how a
separate appeal procedure for assessing the applicability of the right to refuse to give evidence
that demands significantly less time can be provided for in the Code of Criminal Procedure
(Parliamentary Papers II 2010/11, 32 250, no. 12). The present proposal forms the result
thereof.
It is proposed to introduce a procedure on the basis of which the examining judge can inspect
seized documents in order to assess whether (continued) nondisclosure of these documents
would cause disproportionately large damage to a more important social interest.
The decision of the examining judge can be contested in expedited proceedings before the
District Court. An appeal to the Supreme Court against the decision of the District Court is no
longer possible.
The examining judge performs the assessment on the basis of the criteria applied – partly on
the basis of the case law of the European Court of Human Rights (ECrtHR) – by the Supreme
Court. This criterion means that the right to refuse to give evidence is not absolute, to the
extent that very exceptional circumstances are conceivable in which the importance of the
truth coming to light should prevail over the interests involved in the right to refuse to give
evidence. Decisive in this weighing of interests are the nature and seriousness of the offence,
the nature and the content of the material covered by the right to refuse to give evidence, and
the interest served by the right not to give evidence in that connection, the degree to which the
interests of the parties involved are harmed if the right to refuse to give evidence is breached,
and the (im)possibility to achieve clarification of a serious crime in some other way (cf.
Supreme Court 28 February 2012, LJN BU6088). Proposed Article 98a, first paragraph, of the
Criminal Code is in line with this weighing of interests, by enabling the examining judge to
ignore reliance on the right to refuse to give evidence, if he is of the opinion that
nondisclosure of the letters and other documents referred to there would cause
disproportionately large damage to a more important interest of society. Interpretation in
specific cases is left to the courts. This guarantees that all circumstances of the case can be
included in a weighing of interests in a case. This also means that sufficient scope remains for
the development of law – partly on the basis of ECrtHR case law – which serves the proper
operation of the provision.

5.

Limitation of tax deduction of costs in the event proceeds of crime are confiscated

Pursuant to the General Consultation with the House of Representatives concerning the
approach to financial economic crime on 27 October 2011, I promised to investigate how tax
deduction of costs in the event of the confiscation of the proceeds of crime can be limited
(Parliamentary Papers II 2011/12, 29 911, no. 57, p. 4).
The confiscation of the proceeds of crime is intended to take away the convicted person’s
criminal profits. This goal is achieved by reducing the convicted person’s financial position to
the state it was in before the offences were committed. That is the essence of the measure. In
that sense, the confiscation of criminal profits presupposes that costs incurred in order to
commit offences could possibly be deducted from tax owed. This also applies in legal
practice, albeit that only the costs that are directly related to the offence qualify for tax
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deduction (Supreme Court 31 May 2011, LJN: BQ1967 and Supreme Court 5 February 2008,
LJN: BC2913).
It is proposed to regulate the deduction of costs in law, and to place the emphasis on the
exceptional nature of the cost deduction. It is my opinion that the deduction of costs should be
limited to exceptional cases in which this is demanded on the basis of reasonableness. After
all, in most cases it will be the accused person's own fault: he consciously took a risk by
investing his money in illegal activities. If the costs are related to acts that, in themselves,
already constitute the commission of a crime, the principles of reasonableness even forbid a
deduction. The same applies to costs related to objects that qualify for confiscation or seizure
– such as lights for a cannabis farm.

6.

Financial section

The legislative proposal enables more effective investigation and prosecution of financial
economic offences. An intensification of the investigation and prosecution of financial
economic crime has already been set in motion in practice pursuant to the Financial Economic
Crime (Further Measures) Act (Parliamentary Papers II 2008/09, 29 911, no. 10). This
programme has led to an expansion of the capacity of the police, Fiscal Intelligence and
Investigation Service and Economic Investigation Service (FIOD-ECD) and the Public
Prosecution Service, which provides a solid basis for implementing the present legislative
proposal. In addition, the current Cabinet has made additional financing available - € 20
million each year as of 2013 – for the purpose of confiscating the proceeds of crime. It is
expected that efforts made within the context of the legislative proposal will ultimately have
positive financial consequences, meaning more – and higher – fines, and a higher amount in
confiscated criminal assets.

II.

EXPLANATION BY ARTICLE

ARTICLE I
Parts A and B
It concerns a technical amendment arising from the repeal of Article 177a of the Criminal
Code.
Part C
It concerns a technical amendment arising from the repeal of Article 177a and 362 of the
Criminal Code.
Part D (Article 23, seventh paragraph)
Reference is made to paragraph 3 of the general part of the explanation. For the sake of
completeness, I would note here that the sixth recommendation of the Second GRECO
evaluation of the Netherlands in 2005 read: ‘To consider increasing the penal sanctions for
legal persons in order to be sure that these sanctions are effective, proportionate and
dissuasive.’ The fifth recommendation of the Second OECD evaluation of the Netherlands in
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2006 read: ‘the Working Group recommends that the Netherlands increase the maximum
levels of monetary sanctions for legal persons’.
The formulation that has been used to exceed the fine ceiling of the sixth fine category has
been derived from Article 57 of the Competitive Trading Act. That Article provides that
administrative fines that can be imposed for violation of the Competitive Trading Act will
amount at most to € 450,000 or, if such are more, at most to 10% of the turnover of the
company”. This final modality is now also included in Article 23, seventh paragraph, of the
Criminal Code. Turnover of the legal person concerns the annual turnover in the previous
financial year.
Part C (Article 36e, eighth paragraph)
This amendment has been explained in paragraph 5.
Part D (Article 177)
This amendment has been explained in paragraph 2.3.
Part E
The criminalisation of Article 177a of the Criminal Code will form part of Article 177 (new)
of the Criminal Code.
Part F (Article 323a)
A comprehensive explanation to this amendment has been provided in paragraph 2.1, to
which reference can be made.
Part G (Article 328ter)
This amendment has been explained in paragraph 2.2, to which reference can be made.
Part H
The criminalisation of Article 362 of the Criminal Code will form part of Article 363 (new) of
the Criminal Code.
Part I (Article 363)
This amendment has been explained in paragraph 2.3, to which reference can be made.
Parts J and K (Articles 420ter and 420quater)
This amendment has been explained in paragraph 2.4.

ARTICLE II
Part A (Article 98a)
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The examining judge will be exclusively competent to answer the question of whether
documents to which the right to refuse to give evidence may apply, and in respect of which
the person who has the right to refuse to give evidence does invoke his right to refuse to give
evidence, because he is of the opinion that his duty of confidentiality extends to the relevant
documents, may be seized. This applies to the seizure of documents at the site of the person
himself who has the right to refuse to give evidence, but also in the case of documents – for
example correspondence between a client and his legal advisor – where are found elsewhere.
In those latter cases, if the examining judge is not present during the search or during another
situation in which the documents are found, the documents will be handed over to the
examining judge as soon as possible, in order for the examining judge to decide on the seizure
after having obtained the opinion of the person who has the right to refuse to give evidence. In
both cases, the examining judge will be authorised to take note of the content of the
documents within the context of his decision concerning seizure.
The regulation for assessing reliance on the right to refuse to give evidence by a person who
has the right to refuse to give evidence, which regulation is included in proposed Article 98a
of the Criminal Code, does not prevent, in principle, the submission of a complaint on the
basis of Article 552a of the Criminal Code. However, in future the decision on this complaint
will be limited to continuation of the seizure; the judgment on the right to refuse to give
evidence is reserved for the court that rules in accordance with Article 98a of the Criminal
Code. The judge in judicial review proceedings who will rule on Article 552a of the Criminal
Code will base his decision on that judgment.
An important starting point of the Dutch system of criminal procedure is that the judge
hearing the case is authorised to render a final judgment concerning the legitimacy of the
collection of evidence. This includes the applicability of a right to refuse to give evidence.
However, in line with relevant case law pertaining to other decisions rendered by the
examining judge (search, authorisation to record telecommunications), only be a limited
review of his judgment will be possible.
Part B (Article 110)
It concerns declaring that the proposed procedure for assessing the right to refuse to give
evidence by holders of confidential information applies accordingly to cases in which the
examining judge performs a search on the basis of Article 110 of the Criminal Code.

ARTICLE III
This amendment has been explained in paragraph 2.5. It may be noted in addition thereto that
the arguments to provide for a separate habitual offence are not relevant with respect to
economic offences referred to in Article 1, part 1º, and Article 1a, part 1º, of the Economic
Offences Act, which are liable to a maximum term of imprisonment of six years and a fine of
the fifth category (Article 6, first paragraph, part 1º, of the Economic Offences Act). The
aforementioned punishments offer sufficient opportunity to express the seriousness of these
offences in the punishment. Moreover, there are, on the basis of the aforementioned penalty
carried by the offence, sufficient powers of investigation available to perform an adequate
investigation of these crimes, and an ample time limit is applicable, which does not constitute
an obstruction to the effective prosecution of these economic offences.

ARTICLE IV
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The intention exists to have the proposed amendments enter into force as soon as possible.
The reason for having the effective date determined by Royal Decree is to make it possible to
align this date with the fixed commencement dates for other amendments.

The Minister of Security and Justice,
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Annex 9 Statistical information on offences (2006 – 2011)
Article 15 UNCAC (Bribery of national public officials)
Number of cases registered by the Public Prosecution Service (per year)
Article 177 Penal Code
Natural persons
Legal persons
Total

2006
31
2
33

Article 177a Penal Code
Natural persons
Legal persons
Total

2006
2
0
2

2007
22
2
24

2008
22
1
23

2007
1
1
2

2008
0
0
0

2009
12
0
12
2009
3
0
3

2010
23
1
24
2010
0
0
0

2011
19
0
19
2011
0
0
0

Decision Public Prosecution Service (per year)
Article 177
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

6
1
2
1
1
3

Article 177a
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

Out of court
settlement –
service or
training
order
0
0
1
0
1
0

Dismissal
(sepot)

Subpoena

Other

14
7
4
5
8
10

11
16
14
6
14
6

3
0
2
0
0
0

Out of court
settlement –
service or
training
order
0
1
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

1
1
0
0
0
0

0
0
0
3
0
0

1
0
0
0
0
0

Decision court (per year)
Article 177
Penal Code

Fine

Conditional
fine

Custodial
sentence

Service/training
order

4
7
3
4
6
1

Conditional
custodial
sentence
3
3
4
2
6
0

4
6
6
1
5
0

Conditional
service/training
order
0
4
0
0
1
0

2006
2007
2008
2009
2010
2011

1
1
2
0
1
0

1
1
0
0
1
0

Article 177a
Penal Code

Fine

Conditional
fine

Custodial
sentence

Conditional
custodial

Service/training
order

Conditional
service/training

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

0
0
0
0
0
0

sentence
0
0
0
0
0
0

0
0
0
0
0
0

order
0
0
0
0
0
0

0
0
0
1
0
0

Number of cases registered by the Public Prosecution Service (per year)
Article 362 Penal Code
Natural persons
Legal persons
Total

2006
3
0
3

Article 363 Penal Code
Natural persons
Legal persons
Total

2007
4
0
4

2006
19
0
19

2008
1
0
1

2007
24
0
24

2009
2
0
2

2008
15
0
15

2009
13
0
13

2010
4
0
4
2010
37
0
37

2011
0
0
0
2011
9
0
9

Decision Public Prosecution Service (per year)
Article 362
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

Article 363
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

Out of court
settlement –
service or
training
order
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

2
2
0
0
3
0

0
1
1
2
1
0

1
1
0
0
0
0

Out of court
settlement –
service or
training
order
0
0
1
0
0
0

Dismissal
(sepot)

Subpoena

Other

4
11
6
6
8
6

13
12
8
5
30
6

2
2
0
2
0
0

Conditional
custodial
sentence
0
0
0
0
0
0

Decision court (per year)
Article 362
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

0
0
0
0
0
0

0
0
0
1
0
0

Service/training
order
0
0
0
2
1
0

Conditional
service/training
order
0
0
0
0
0
0

Article 363
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

0
0
2
0
0
0

0
0
0
0
0
0

5
5
3
2
7
1

Conditional
custodial
sentence
8
5
5
3
10
2

Service/training
order
7
6
5
3
10
1

Conditional
service/training
order
0
0
0
0
1
0

Note: There is no information available on Article 178 and Article 364 Penal Code.

Article 17 UNCAC (Embezzlement, misappropriation or other diversion of property by a public
official)
Number of cases registered by the Public Prosecution Service (per year)
Article 359 Penal Code
Natural persons
Legal persons
Total
Article 360 Penal Code
Natural persons
Legal persons
Total
Article 361 Penal Code
Natural persons
Legal persons
Total

2006
3
0
3

2007
7
0
7

2006
0
0
0
2006
6
0
6

2007
0
0
0
2007
2
0
2

2008
10
0
10

2009
5
0
5

2008
0
0
0
2008
0
0
0

2009
1
0
1
2009
1
0
1

2010
5
0
5
2010
0
0
0
2010
1
0
1

2011
4
0
4
2011
2
0
2
2011
1
0
1

Decision Public Prosecution Service (per year)
Article 359
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

Article 361
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009

0
0
0
0

Out of court
settlement –
service or
training
order
0
1
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

0
3
1
2
3
1

3
4
9
3
2
3

0
0
0
0
0
0

Out of court
settlement –
service or
training
order
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

1
2
0
0

5
0
0
1

0
0
0
0

2010
2011

0
0

0
0

1
1

0
0

0
0

Note: There is no information available on the decisions of the Public Prosecution Service on Article
360 Penal Code.
Decision court (per year)
Article 359
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

0
0
0
0
0
0

1
1
1
1
0
1

Article 361
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

0
0
0
0
0
0

2
0
0
0
0
0

Conditional
custodial
sentence
0
3
2
2
1
1

Service/training
order

Conditional
custodial
sentence
2
0
0
0
0
0

Service/training
order

1
2
7
2
1
0

0
0
0
0
0
0

Conditional
service/training
order
0
0
1
0
0
0
Conditional
service/training
order
0
0
0
0
0
0

Note: There is no information available on the court decisions on Article 360 Penal Code.

Article 21 UNCAC (Bribery in the private sector)
Number of cases registered by the Public Prosecution Service (per year)
Article 328ter Penal Code
Natural persons
Legal persons
Total

2006
10
3
13

2007
15
3
18

2008
12
0
12

2009
8
0
8

2010
8
0
8

2011
10
0
10

Decision Public Prosecution Service (per year)
Article
328ter Penal
Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

5
0
0
0
3
0

Out of court
settlement –
service or
training
order
1
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

3
11
3
0
3
3

4
7
9
8
2
7

0
0
0
0
0
0

Decision court (per year)
Article
328ter

Fine

Conditional
fine

Custodial
sentence

Conditional
custodial

Service/training
order

Conditional
service/training

Penal Code
2006
2007
2008
2009
2010
2011

3
4
0
0
0
0

0
0
0
0
0
0

sentence
1
5
2
0
0
0

0
1
3
3
0
0

order
0
0
0
1
0
0

0
4
1
1
1
0

Article 22 UNCAC (Embezzlement of property in the private sector)
Number of cases registered by the Public Prosecution Service (per year)
Article 322 Penal Code
Natural persons
Legal persons
Total

2006
1746
1
1747

2007
1853
1
1854

2008
2117
0
2117

2009
2022
0
2022

2010
1695
1
1696

2011
1557
0
1557

Decision Public Prosecution Service (per year)
Article 322
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

270
290
311
229
235
173

Out of court
settlement –
service or
training order
292
237
301
284
186
110

Out of court
settlement –
other

Dismissal
(sepot)

Subpoena

Other

118
86
68
88
101
125

215
216
287
342
291
280

787
957
1066
993
822
775

72
81
97
97
68
100

Decision court (per year)
Article 322
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

102
130
164
151
121
92

25
29
30
38
42
15

73
83
83
73
54
43

Conditional
custodial
sentence
203
234
225
184
154
126

Service/training
order
482
581
622
562
473
365

Article 23 UNCAC (Laundering the proceeds of crime)
Number of cases registered by the Public Prosecution Service (per year)
Article 416 Penal Code
Natural persons
Legal persons
Total

2006
6741
9
6750

2007
6539
2
6541

2008
6465
6
6471

2009
5835
7
5842

2010
4934
1
4935

2011
5108
2
5110

Article 417 Penal Code
Natural persons
Legal persons
Total

2006
17
0
17

2007
14
0
14

2008
22
0
22

2009
15
0
15

2010
22
0
22

2011
15
0
15

Conditional
service/training
order
103
141
162
191
161
129

Article 417bis Penal Code
Natural persons
Legal persons
Total

2006
1023
0
1023

2007
935
1
936

2008
1143
1
1144

2009
1423
2
1425

2010
1811
4
1815

2011
2229
2
2231

Article 420bis Penal Code
Natural persons
Legal persons
Total

2006
539
3
542

2007
1109
2
1111

2008
1057
22
1079

2009
1301
21
1322

2010
1570
44
1614

2011
1877
23
1900

Article 420ter Penal Code
Natural persons
Legal persons
Total

2006
124
0
124

2007
255
0
255

2008
226
10
236

2009
377
10
387

2010
324
11
335

2011
392
7
399

Article 420quater Penal
Code
Natural persons
Legal persons
Total

2006
10
0
10

2007
39
0
39

2008
35
2
37

2009
42
4
46

2010
72
1
73

2011
146
0
146

Decision Public Prosecution Service (per year)
Article 416
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

795
699
678
507
361
328

Article 417
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

Article
417bis Penal
Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

238
202
207
263
331
269

Out of court
settlement –
service or
training order
427
394
384
415
316
209

Out of
court
settlement
– other
232
193
171
137
132
113

Penalty
imposed by
public
prosecutor
0
0
0
0
0
92

Dismissal
(sepot)

Subpoena

Other

1159
1244
1272
1184
875
955

3529
3480
3380
3140
2919
3163

670
585
638
504
362
282

Out of court
settlement –
service or
training order
0
1
0
0
0
0

Out of
court
settlement
– other
0
0
0
0
0
0

Penalty
imposed by
public
prosecutor
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

4
2
2
1
9
3

12
6
14
9
7
12

0
1
3
0
0
1

Out of court
settlement –
service or
training order
65
81
56
84
64
51

Out of
court
settlement
– other
61
41
48
49
28
50

Penalty
imposed by
public
prosecutor
0
0
0
0
0
93

Dismissal
(sepot)

Subpoena

Other

248
252
396
412
418
649

340
301
353
533
928
1079

73
61
85
87
46
43

Article
420bis Penal
Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

8
8
5
17
36
24

Article
420ter Penal
Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

0
3
0
1
1
4

Article
420quater
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

0
0
1
4
3
3

Out of court
settlement –
service or
training order
1
39
16
24
25
32

Out of
court
settlement
– other
1
14
5
2
7
13

Penalty
imposed by
public
prosecutor
0
0
0
0
0
1

Dismissal
(sepot)

Subpoena

Other

109
197
207
356
288
421

388
823
821
895
1227
1393

45
45
35
38
45
53

Out of court
settlement –
service or
training order
0
9
2
3
1
0

Out of
court
settlement
– other
0
3
0
0
1
2

Penalty
imposed by
public
prosecutor
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

23
45
30
168
58
60

100
194
198
214
270
330

5
4
8
3
7
8

Out of court
settlement –
service or
training order
0
17
4
0
5
12

Out of
court
settlement
– other
1
0
0
0
1
0

Penalty
imposed by
public
prosecutor
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

2
3
10
15
24
56

7
17
21
25
36
71

0
2
1
2
4
6

Decision court (per year)
Article 416
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

675
656
650
585
481
377

144
135
104
127
97
64

733
670
646
557
581
591

Article 417
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

3
1
0
1
0
0

0
0
3
0
0
0

Article
417bis

Fine

Conditional
fine

Conditional
custodial
sentence
596
532
481
433
386
388

Service/training
order
1193
1191
1098
1056
910
904

Conditional
service/training
order
208
284
306
321
277
291

Service/training
order

9
2
5
6
4
3

Conditional
custodial
sentence
8
2
4
4
5
3

2
1
8
3
3
1

Conditional
service/training
order
0
0
1
0
1
0

Custodial
sentence

Conditional
custodial

Service/training
order

Conditional
service/training

Penal Code
2006
2007
2008
2009
2010
2011

103
107
107
172
272
252

17
23
30
33
72
49

27
38
24
49
108
116

Article
420bis
Penal Code
2006
2007
2008
2009
2010
2011

Fine

Conditional
fine

Custodial
sentence

17
42
42
50
39
24

1
5
8
5
6
5

209
439
344
402
480
428

Article
420ter
Penal Code
2006
2007
2008
2009
2010
2011

Fine

Conditional
fine

Custodial
sentence

3
16
8
12
7
0

0
1
4
0
0
0

66
116
88
110
117
75

Article
420quater
Penal Code
2006
2007
2008
2009
2010
2011

Fine

Conditional
fine

Custodial
sentence

0
0
2
2
3
7

0
0
0
1
1
4

3
8
3
1
4
17

sentence
28
17
24
42
63
91
Conditional
custodial
sentence
170
262
279
228
310
253
Conditional
custodial
sentence
50
78
84
66
76
45
Conditional
custodial
sentence
1
4
1
4
6
10

69
56
89
122
204
232
Service/training
order
96
217
227
207
299
212
Service/training
order
21
53
47
38
57
36
Service/training
order
1
1
7
5
9
17

Article 25 UNCAC (Obstruction of justice)
Number of cases registered by the Public Prosecution Service (per year)
Article 285a Penal Code
Natural persons
Legal persons
Total

2006
21
0
21

2007
9
0
9

2008
28
0
28

2009
20
0
20

2010
24
0
24

2011
25
0
25

Article 179 Penal Code
Natural persons
Legal persons
Total

2006
58
0
58

2007
71
0
71

2008
69
0
69

2009
48
0
48

2010
43
0
43

2011
56
0
56

Article 180 Penal Code
Natural persons
Legal persons

2006
3658
0

2007
3896
0

2008
4045
0

2009
3475
0

2010
2930
0

2011
2861
0

order
16
18
34
47
67
60
Conditional
service/training
order
4
28
27
39
46
42
Conditional
service/training
order
1
3
1
7
4
2
Conditional
service/training
order
1
1
2
0
3
2

Total

3658

3896

4045

3475

2930

2861

Article 181 Penal Code
Natural persons
Legal persons
Total

2006
484
0
484

2007
500
0
500

2008
521
0
521

2009
516
0
516

2010
502
0
502

2011
568
0
568

Article 182 Penal Code
Natural persons
Legal persons
Total

2006
32
0
32

2007
41
0
41

2008
14
0
14

2009
13
0
13

2010
49
0
49

2011
31
0
31

Article 184 Penal Code
Natural persons
Legal persons
Total

2006
4523
10
4533

2007
4709
7
4716

2008
4267
6
4273

2009
3487
3
3490

2010
2991
4
2995

2011
2389
6
2395

Article 185 Penal Code
Natural persons
Legal persons
Total

2006
10
0
10

2007
8
0
8

2008
14
0
14

2009
18
0
18

2010
9
0
9

2011
20
0
20

Decision Public Prosecution Service (per year)
Article 285a
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

1
2
0
0
0
0

Article 179
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

5
11
10
9
11
10

Article 180
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

652
656
564
470
364
289

Out of court
settlement –
service or
training order
1
0
1
0
0
0

Out of
court
settlement
– other
0
0
2
0
0
0

Penalty
imposed by
public
prosecutor
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

6
0
8
2
3
3

13
6
15
15
21
22

0
1
3
3
0
0

Out of court
settlement –
service or
training order
0
0
0
0
2
0

Out of
court
settlement
– other
0
0
0
0
0
0

Penalty
imposed by
public
prosecutor
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

10
6
15
13
8
15

38
52
37
25
21
31

5
2
8
1
1
0

Out of court
settlement –
service or
training order
128
97
108
112
85
45

Out of
court
settlement
– other
29
29
27
18
31
46

Penalty
imposed by
public
prosecutor
0
0
0
0
1
92

Dismissal
(sepot)

Subpoena

Other

210
251
296
283
207
221

2346
2552
2669
2303
2063
2033

303
324
397
306
186
143

Article 181
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

27
22
22
16
19
17

Article 182
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

1
2
0
0
2
4

Article 184
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

1331
1488
1235
902
730
476

Article 185
Penal Code

Out of court
settlement –
transaction

2006
2007
2008
2009
2010
2011

2
2
3
1
2
3

Out of court
settlement –
service or
training order
8
5
10
6
4
5

Out of
court
settlement
– other
6
2
0
2
0
10

Penalty
imposed by
public
prosecutor
0
0
0
0
0
3

Dismissal
(sepot)

Subpoena

Other

20
16
26
22
34
33

401
436
445
450
431
477

23
20
21
20
20
24

Out of court
settlement –
service or
training order
0
1
0
0
0
0

Out of
court
settlement
– other
0
0
0
0
0
0

Penalty
imposed by
public
prosecutor
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

3
6
1
1
8
5

27
31
12
11
39
23

1
1
1
1
0
0

Out of court
settlement –
service or
training order
102
117
148
118
84
56

Out of
court
settlement
– other
55
53
45
32
38
28

Penalty
imposed by
public
prosecutor
0
0
0
0
0
115

Dismissal
(sepot)

Subpoena

Other

429
372
621
455
345
366

2161
2230
1794
1671
1583
1181

472
478
443
232
216
176

Out of court
settlement –
service or
training order
0
0
0
0
0
0

Out of
court
settlement
– other
0
0
0
0
0
0

Penalty
imposed by
public
prosecutor
0
0
0
0
0
0

Dismissal
(sepot)

Subpoena

Other

0
1
1
2
0
0

7
4
9
13
6
16

0
0
0
2
1
1

Decision court (per year)
Article 285a
Penal Code

Fine

Conditional
fine

Custodial
sentence

Service/training
order

4
2
4
5
9
4

Conditional
custodial
sentence
3
2
9
6
7
1

2
2
10
8
6
10

Conditional
service/training
order
0
2
1
0
1
2

2006
2007
2008
2009
2010
2011

0
0
0
0
0
0

1
0
0
0
0
0

Article 179

Fine

Conditional

Custodial

Conditional

Service/training

Conditional

Penal Code

fine

sentence

2006
2007
2008
2009
2010
2011

12
25
8
12
4
7

5
7
2
1
5
1

0
3
7
1
1
0

Article 180
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

832
828
835
687
605
441

193
178
194
168
156
114

307
326
352
297
261
251

Article 181
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

85
73
102
76
80
54

29
19
20
20
26
15

91
107
88
96
109
88

Article 182
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

5
8
0
1
7
3

2
2
0
1
1
1

2
4
3
2
9
0

Article 184
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010
2011

1051
1004
812
670
648
267

226
189
161
251
147
65

161
176
114
93
146
152

Article 185
Penal Code

Fine

Conditional
fine

Custodial
sentence

2006
2007
2008
2009
2010

4
3
5
4
0

0
1
0
1
0

0
0
0
0
0

custodial
sentence
3
3
10
3
4
3

order

Conditional
custodial
sentence
386
385
383
351
275
261

Service/training
order

Conditional
custodial
sentence
98
104
89
107
94
79

14
8
14
5
7
10

790
920
948
840
745
715
Service/training
order
159
181
176
192
156
182

Conditional
custodial
sentence
7
4
1
1
12
2

Service/training
order

Conditional
custodial
sentence
173
162
141
106
77
81

Service/training
order

Conditional
custodial
sentence
1
1
1
0
0

16
8
8
5
17
12

425
469
359
372
323
300
Service/training
order
1
2
2
6
0

service/training
order
3
1
2
3
2
6
Conditional
service/training
order
154
244
302
296
263
270
Conditional
service/training
order
41
43
57
65
48
64
Conditional
service/training
order
3
1
1
1
3
8
Conditional
service/training
order
68
124
105
111
106
92
Conditional
service/training
order
1
0
0
1
1

2011

1

0

1

1
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Article 27 UNCAC (Participation and attempt)
Article 45 Penal
Code
177 Penal Code
177a Penal Code
178 Penal Code
179 Penal Code
180 Penal Code
181 Penal Code
182 Penal Code
184 Penal Code
185 Penal Code
285a Penal Code
322 Penal Code
328ter Penal Code
359 Penal Code
360 Penal Code
361 Penal Code
362 Penal Code
363 Penal Code
364 Penal Code
365 Penal Code
416 Penal Code
417 Penal Code
417bis Penal Code
420bis Penal Code
420ter Penal Code
420quater Penal
Code
Article 46 Penal
Code
177 Penal Code
177a Penal Code
178 Penal Code
179 Penal Code
180 Penal Code
181 Penal Code
182 Penal Code
184 Penal Code
185 Penal Code
285a Penal Code
322 Penal Code
328ter Penal Code
359 Penal Code
360 Penal Code
361 Penal Code
362 Penal Code
363 Penal Code

2006 2007 2008 2009 2010 2011
0
1
0
0
0
0
0
0
0
2
0
0
0
0
0
0
0
0
0
1
1
0
0
3
198
170
191
176
132 120
37
45
27
38
36
29
0
2
3
0
2
1
63
82
67
48
27
33
0
0
0
0
1
0
2
0
5
1
6
2
15
22
14
16
22
18
0
0
0
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
0
0
0
0
0
0
0
319
277
242
215
221 248
0
1
1
2
2
2
12
20
17
15
23
26
16
47
32
49
46
70
2
7
11
9
8
13
0

4

0

0

4

5

2006 2007 2008 2009 2010 2011
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
2
1
1
0
1
0
0
0
1
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

4

364 Penal Code
365 Penal Code
416 Penal Code
417 Penal Code
417bis Penal Code
420bis Penal Code
420ter Penal Code
420quater Penal Code

0
0
9
1
2
3
2
0

0
0
9
0
0
4
0
0

0
0
16
0
0
3
0
0

0
0
5
0
0
2
0
0

0
0
10
0
0
1
0
0

0
0
10
0
1
2
0
0

Article 47 Penal
Code
177 Penal Code
177a Penal Code
178 Penal Code
179 Penal Code
180 Penal Code
181 Penal Code
182 Penal Code
184 Penal Code
185 Penal Code
285a Penal Code
322 Penal Code
328ter Penal Code
359 Penal Code
360 Penal Code
361 Penal Code
362 Penal Code
363 Penal Code
364 Penal Code
365 Penal Code
416 Penal Code
417 Penal Code
417bis Penal Code
420bis Penal Code
420ter Penal Code
420quater Penal Code

2006 2007 2008 2009 2010 2011
4
2
4
3
2
1
0
0
0
0
0
0
0
0
0
0
0
0
3
13
3
1
0
5
68
49
58
46
45
43
9
7
5
5
9
9
29
35
14
10
20
13
90
58
29
22
42
22
0
1
0
0
0
0
0
0
3
0
4
3
299
351
358
378
302 251
3
3
0
2
0
2
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
0
0
0
3
0
1
1
1
0
0
0
0
0
0
0
0
0
1
0
0
0
995
989
894
883
881 1072
3
4
2
6
6
3
86
49
76
94
206 333
48
128
114
114
190 179
14
55
35
40
38
36
1
4
1
3
6
16

Article 48 Penal
Code
177 Penal Code
177a Penal Code
178 Penal Code
179 Penal Code
180 Penal Code
181 Penal Code
182 Penal Code
184 Penal Code
185 Penal Code
285a Penal Code
322 Penal Code
328ter Penal Code
359 Penal Code
360 Penal Code

2006 2007 2008 2009 2010 2011
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
1
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
1
0
0
0
0
0
0
0
0
0
0
0
0
3
1
1
3
2
3
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

361 Penal Code
362 Penal Code
363 Penal Code
364 Penal Code
365 Penal Code
416 Penal Code
417 Penal Code
417bis Penal Code
420bis Penal Code
420ter Penal Code
420quater Penal Code

0
0
0
0
0
19
0
2
2
0
0

0
0
0
0
0
14
0
2
2
1
0

0
0
0
0
0
24
0
0
3
1
0

0
0
0
0
0
20
0
0
2
0
0

0
0
0
0
0
22
0
0
4
0
0

0
0
0
0
0
24
0
5
11
2
1

INSTRUCTION ON THE INVESTIGATION AND PROSECUTION OF CORRUPTION OF
FOREIGN OFFICIALS
Summary
These instructions further specify the scope of the penalization in relation to the jurisdiction of the
Dutch courts and the factors that must be taken into account in assessing the expediency of
prosecuting individual cases of foreign corruption in public office. It goes without saying that the
factors are also relevant to the assessment of the expedience of any investigations preceding
prosecution. In addition, these instructions describe the decision-making process for the selection
procedure of the cases. The instruction relates to both the bribing party (civilians and companies) and
the bribed party (civil servants) in corruption offences committed abroad.
The investigation and prosecution of corruption committed in the Netherlands is addressed in the
Instructions on the Investigation and Prosecution of Corruption Offences in Public Office Committed
in the Netherlands.
Background
Corruption is a phenomenon which may manifest itself in many ways. Corruption constitutes a serious
impairment of a government’s integrity with considerable moral and political consequences. In
addition, it leads to serious economic damage and false competition in business. It is important for a
government that wishes to be incorruptible and transparent to take rigorous action against bribery.
The Public Prosecutions Department contributes to the combating of corruption by instigating criminal
investigations and instituting criminal proceedings. In this Instruction factors are described which are
relevant to the investigation and prosecution of corruption offences in public office committed abroad.
The Netherlands Criminal Code provides in articles 177, 177a and 178 that those bribing public
servants and judges are liable to punishment (active bribery). Articles 362, 363 and 364 of the
Criminal Code provide that public servants or judges taking bribes are liable to punishment (passive
bribery).
The tools provided by criminal law have a wide scope of application. Those offering a public servant a
gift, promise or service with the aim of inducing him to perform or omit any official act, and those
public servants accepting a gift, promise or service whereas they know or should reasonably suspect
that something is expected in return, can fall under the operation of the criminal statutes1. The law
does not provide any distinguishing criterion for gifts that are deserving of punishment and those that
are not. The legislative branch has decided to leave it to the discretion of the Public Prosecutions
Department to set limits, as it is able to have a controlling function by availing itself of its right to
exercise prosecutorial discretion and/or “by promulgating guidelines, which can be more easily
adjusted to society’s reality which is constantly changing” 2. In this context, the Dutch Minister of
Justice also considered that a statutory distinction between gifts deserving of punishment and gifts not
deserving of punishment could have the unwanted effect that situations in which relatively minor
advantages for official acts that definitely must be regarded as undesirable, would by definition fall
outside the scope of the criminal provisions.3
A number of international conventions have been concluded with a view to a more efficient way of
fighting fraud and corruption, i.e. the Convention on the protection of the European Communities’
financial interests, concluded in Brussels on 26 July 1995 (Bulletin of Treaties Series 1995, 289); the
(first) Protocol to this Convention dated 27 September 1996 (Bulletin of Treaties Series 1996, 330)
and the OECD4 Convention on Combating Bribery of Foreign Public Officials in International
1

In this Instruction where reference is made to a ‘gift’, a gift, promise or service should be understood.

2

Official Report of the House of Representatives, 1998-1999, 26469, no. 3, pp. 4-5.
Official Report of the House of Representatives, 1999-2000, 26469, no. 5, p. 6.

3
4

OECD = Organisation for Economic Co-operation and Development.

Business Transactions, signed on 17 December 1997 in Paris (Bulletin of Treaties Series 1998, 54).
These Conventions aim to harmonize the criminal provisions regarding fraud and corruption of the
various countries with the aim of effective international collaboration. The approach chosen in the
OECD Convention is that of international business transactions. The preamble to this Convention
explicitly considers that bribery is a widespread phenomenon that undermines good governance and
economic development and has disastrous consequences for international competition.
As a result of these Conventions the legislation concerning bribery of public servants and corruption in
public office was amended significantly in 2001, and led to, inter alia, the introduction of article 178a
of the Netherlands Criminal Code, which made it possible to prosecute natural persons and legal
entities for foreign corruption. Corruption committed abroad, in brief also referred to as ‘foreign
corruption’, has been defined as follows since 2001: anyone who bribes a Dutch public servant abroad
can be prosecuted in the Netherlands; the same applies to Dutch citizens bribing a public servant from
another country outside Dutch territory (article 178a Criminal Code).
Penalization and jurisdiction
With the introduction of article 178a the jurisdiction of the Dutch courts had already widened
significantly for cases of corruption in public office committed abroad. As of April 1, 20105
jurisdiction widened even more, in the sense that the words ‘Dutch public servant’ were added to
article 4 paragraph 9 (formerly paragraph 10) of the Netherlands Criminal Code. This means that since
this change Dutch criminal legislation applies to anyone abroad who bribes a Dutch citizen or a Dutch
public servant. In anti-bribery legislation, therefore, the term Dutch public servant means a public
servant in the service of the Dutch authorities. The widening of the jurisdiction entails that now any
foreigner who, abroad, bribes a non-Dutch national in the service of the Dutch authorities can be
prosecuted in the Netherlands. The explanatory memorandum to this amendment has it that: “The
violation of the interests of the Netherlands does not primarily focus on the fact that a Dutch national
is bribed (abroad), but rather focuses on the fact that an individual holding a Dutch public office is
bribed abroad.”6
At present, the following suspects can be prosecuted in the Netherlands:
• Any Dutch public servant bribed outside Dutch territory (article 6 paragraph 1 of the Criminal
Code);
• Any employee of a Dutch-based international institution bribed outside Dutch territory (article
6 paragraph 2 of the Criminal Code);
• Anyone bribing a Dutch national or anyone in the service of the Dutch authorities, committing
the offence outside Dutch territory (article 4 paragraph 10 of the Criminal Code);
• Any Dutch citizen bribing a Dutch or foreign public servant outside Dutch territory (article 5
paragraph 1 of the Criminal Code);
• Any Dutch public servant or another person in public office of a Dutch-based international
institution violating article 177 or article 177a of the Criminal Code (article 4 paragraph 1 of
the Criminal Code) outside Dutch territory.
A foreign public servant bribed outside Dutch territory by a Dutch citizen cannot be prosecuted in the
Netherlands, unless that public servant is employed by a Dutch-based international institution.
Jurisdiction
The standard rules on jurisdiction laid down in articles 4 et seq. of the Criminal Code apply to liability
to prosecution, the general rule being the requirement of double punishability. However, a number of

5

Act of 29 November 2009, Dutch Government Gazette 525, effective from 1 April 2010, Dutch Government
Gazette 2010, 139

6

Explanatory Memorandum, Parliamentary documents II 2007/08, 31 391, no. 3, p. 4.

variations to corruption committed outside Dutch territory have been elaborated on in the following
way:
- Article 4 paragraph 9 of the Criminal Code explicitly provides that anyone, apart from their
nationality, committing the offences set out in articles 177 and 177a of the Criminal Code,
outside Dutch territory but vis-à-vis a Dutch public servant7, can be prosecuted in the
Netherlands, provided that the offence in question is also liable to punishment in the country
where it was committed.
- Article 4 paragraph 10 of the Criminal Code explicitly provides that a Dutch public servant or
person holding a public office of a Dutch-based international institution, regardless of their
nationality, committing the offences set out in articles 177 and 177a of the Criminal Code
outside Dutch territory, can be prosecuted in the Netherlands, provided that the offence
committed is also liable to punishment in the country where the offence was committed. For
example, a non-Dutch employee of the International Criminal Court, which is based in The
Hague, conducting an investigation into evidence for specific offences and bribing public
servants outside Dutch territory with a view to obtaining information or collaboration, can be
prosecuted in the Netherlands.
- Article 5 provides for an exception to the requirement of double punishability for Dutch
citizens who have violated articles 177, 177a and 178 of the Criminal Code, but only where it
concerns an offence against the administration of justice of the International Criminal Court as
referred to in article 70, paragraph 1 of the Rome Statute concluded in Rome on 17 July 1998
concerning the International Criminal Court (Bulletin of Treaties, Series 2000, 120). In these
cases, it is irrelevant whether or not the country where the offence was committed has a
similar criminal provision.
- Finally, article 6 of the Criminal Code provides that Dutch public servants and persons in
public office of a Dutch-based international institution, (with regard to both categories),
regardless of their actual nationality, can be prosecuted for the offences set out in articles 362
to 364a of the Criminal Code, wherever committed. The requirement of double punishability
does not apply to this form of passive corruption.
In respect of whether legal entities can be prosecuted, the rule concerning nationality (in particular
important for the provision of article 5 of the Criminal Code stated above) is that a legal entity can be
regarded as a Dutch legal entity if it was incorporated under Dutch law and/or has its registered office
in the Netherlands8. According to the law, the latter applies in any case to all Dutch legal forms9, but it
will be particularly relevant for all informal legal entities and partnerships put on a par with legal
entities as well as to acknowledged European partnerships. The actual registered office, e.g. the
principal place of business, is not relevant for the issue of jurisdiction set out in article 5 of the
Criminal Code.
Investigation
With regard to corruption - in general, but specifically corruption committed abroad – it is the
National Police Internal Investigations Department (‘Rijksrecherche’) that is primarily entrusted with
investigating such offences. Given the expertise available at this department, the Instructions on duties
and deployment of the National Police Internal Investigations Department also assign an important
role to this department in respect of cases of bribery of public servants, including cases where Dutch
nationals or legal entities are involved in serious offences committed by foreign public servants while
in office. The Instruction on the duties and deployment of the National Police Internal Investigations
7

As indicated before, the term Dutch public servant in this respect does not relate to Dutch nationality but to the
fact that someone is working in Dutch public service.

8

9

See extensive information in Asser’s Handleiding tot de beoefening van het Nederlands Burgerlijk Recht,
Vertegenwoordiging en Rechtspersoon, (Manual to practice Dutch Civil Law, Representation and Legal Entity)
Chapter II, par. 4, 56-68, and specifically on the Dutch company limited by shares (NV) and private limited
company (BV): Chapter III, par. 4, number 26-30 .
See for instance on the NV and the BV: articles 66 and 177 of Book 2 of the Netherlands Civil Code.

Department provides that it is the Coordination Committee Rijksrecherche (CCR) that decides about
the National Police Internal Investigations Department’s deployment.
Leads
There are a number of sources available from which information can be obtained on possibly
suspicious situations of bribery of public servants outside Dutch territory.
• Open sources such as the international press and the internet.
• Requests for mutual legal assistance from countries that conduct an investigation into a public
servant guilty of accepting bribes from a Dutch business or representatives of such a business.
• Cases that are reported on a regular basis by the OECD secretariat to the relevant parties to the
Convention. This concerns information that is gathered by the OECD Working group on
Bribery from open sources and that contains leads of possible cases of corruption in public
service committed in the context of international business transactions.
• Reports from whistleblowers.
• Reports from diplomatic officers.
• Offences reported on the basis of article 162 of the Code of Criminal Procedure or otherwise.
Investigation of corruption committed abroad
As to 'corruption committed on Dutch territory', it similarly applies to corruption committed abroad
that – apart from the foreign investigation department - investigation services other than the National
Police Internal Investigations Department can be put in charge of the investigation. It makes sense, for
example where bribery is discovered in the context of an on-going criminal investigation with
international aspects (consider for example an investigation into a Dutch person involved in exporting
XTC, who bribed a Czech customs officer), that the team in charge of the XTC case also investigates
the bribery. It is also conceivable that the Fiscal Information and Investigation Service/Economic
Investigation Service (FIOD/ECD) can conduct such an investigation further to leads given to the tax
authorities, or thanks to the involvement of Dutch companies. However, corruption committed outside
Dutch territory need not be revealed in the course of an on-going criminal investigation (consider for
example the situation in which a Dutch businessman bribes a foreign public servant in order to bring
in an order). In such a case, it is plausible that the National Police Internal Investigations Department
Coordination Committee (CCR) puts the National Police Internal Investigations Department in charge
of the investigation, despite the fact that the person under investigation is not a Dutch public servant,
but a Dutch citizen or Dutch company. People can inform the National Anti-Corruption Prosecutor of
possible corruption offences committed abroad. This National Anti-Corruption Prosecutor maintains a
survey of the progress made in foreign corruption investigations and other investigative efforts in the
field.
Mutual legal assistance
In the investigation of corruption offences committed abroad, one will have to bear in mind that the
foreign public servant bribed outside Dutch territory usually cannot be prosecuted in the Netherlands.
Therefore, efforts made by the Dutch investigation services aimed at prosecution in those cases will
(primarily) focus on the role of the person who gave the bribe that can be prosecuted in the
Netherlands, whereas the investigations regarding the foreign public servant will be have to be
performed by the foreign counterpart. The usual rules on mutual legal assistance apply to the
collaboration between both investigation services.
One should take stock of the fact that to obtain evidence of the Dutch briber’s criminal actions will
generally require an investigation abroad. It is fair to assume that to that end a request for mutual legal
assistance will be made to the country involved. If necessary, the National Police Internal
Investigation Department can be deployed via the National Anti-Corruption Prosecutor.
Prosecution
The prosecuting authority: the Public Prosecutions Department
Given the complexity of the cases that may arise in this context, it is necessary that the Public
Prosecutions Department guarantees sufficient expertise. Possibly suspicious situations are analysed

by the National Police Internal Investigations Department and, where possible, processed. If there are
enough leads to be investigated by the National Police Internal Investigations Department, the
Coordination Committee decides on whether a case is taken on and which unit will be made
responsible for the investigation. If the Coordination Committee decides that a case is not eligible for
further investigation, it will give a reasoned decision to that end, which may be forwarded to the party
coming forward with the information.
In the decision whether to prosecute the bribing and the bribed party various factors play a role,
necessitating a comparative assessment in each individual case.
• The amount received as a bribe, in absolute or relative terms (e.g. a substantial percentage of
the contract sum);
• Involvement of influential (foreign) public servants or politicians (in the sense that the bribery
of such (public) figures, because of their position as a role model and/or position of power, has
a more serious impact than if less influential individuals were involved) ;
• Investigation and prosecution efforts on the part of the country involved (e.g. the case has
caused a major scandal and prompted investigations in the country in question);
• The bribe is directly or indirectly borne by Dutch central funds (e.g. government assistance,
credit insurance, government subsidies, etc.);
• The extent of the potential damage to the reputation of Dutch trading and political interests, if
a suspicious case is not investigated and, where possible, the perpetrator(s) prosecuted;
• The extent of unfair competition;
• The possibilities of further investigation and the likelihood of successful prosecution.
Facilitation payments
The OECD Convention does not regard the payment of small amounts in order to 'facilitate' matters as
payments 'to acquire or maintain a commercial or other unauthorized advantage'. This kind of
'facilitation payments' therefore falls outside the scope of the obligation arising from the Convention to
penalize the bribing of foreign public servants. According to the joint explanation to the Convention,
such payments, made in some countries with a view to inducing government officials to do their job,
e.g. to issue licences, generally are punishable already in the other country concerned. The authors of
the Convention did not believe it was advisable to combat this form of corruption by making
'facilitation payments' by other countries liable to punishment; which obviously presupposes the
necessary efforts in terms of investigation and prosecution, too.
For liability under criminal law under articles 177a and 177 of the Criminal Code the ultimate aim of
bribing a public servant is irrelevant. Strictly speaking, 'facilitation payments' are also liable to
punishment, therefore. The Public Prosecutions Department, however, deems it not expedient to
pursue a stricter investigation and prosecution policy on tackling bribery of foreign public servants
than the policy required under the
OECD Convention. This means that acts which can be qualified in terms of the OECD Convention as
'facilitation payments' will not be prosecuted. Following the new Recommendation concerning the
OECD Convention, which was adopted on 26 November 2009, the present prosecution policy
concerning these facilitation payments was looked at. So far, this has not resulted in changes.
Some factors that give further substance to this prosecution policy are listed below. In addition, it may
be necessary to instigate an investigation to answer the question whether one or more of these factors
are a reason to drop the charges.
Militating against prosecution are instances
• where acts or omissions are concerned which the public servant in question was already
obliged to perform by law. The payment may not distort competition in any way whatsoever;
• where small amounts are concerned, in absolute or relative terms;
• where payments to junior public servants are concerned;

• the gift must be entered in the company’s records in a transparent way, and must not be
concealed;
• the making of the gift must be the initiative of the foreign public servant.
In international commercial transactions, it must be absolutely clear that the mere involvement of a
local agent/ representative/ consultant may also constitute an offence. It is widely known that such
persons are often used to pay bribes abroad. Dutch institutions may therefore be expected to take a
critical attitude toward the nature and scope of the work of such a person. For example: one may only
rely on recommendations from a person or institution which can be attributed such authority that the
soundness of the recommendations may reasonably be trusted. In a potential criminal investigation,
this aspect must be explicitly focused on in order to assess whether the payment in question constitutes
an offence.
Finally
Confiscation of illegally obtained assets
As of April 1, 2010 the fine provided in article 177a is raised from the fourth to the fifth category10.
Now articles 177 and 177a are both punishable by a fine of the fifth category and the Instruction on
the deprivation of criminal assets therefore fully applies to these offences. Point of departure is that a
demand for a confiscation order is made when the assets illegally obtained are estimated at a minimum
of €500.
The profits of a business being awarded a contract in a tendering procedure by paying a bribe abroad
may be regarded as illegally obtained assets, for article 36e of the Criminal Code aims to confiscate
the illegally obtained assets that a convict has obtained by violating a statutory provision. Imposing the
measure does not preclude that the convict could have obtained similar assets without violating such
provision (Netherlands case law, NJ 1993, 12). In light of the complexity of these matters, you are
recommended to make use of the expertise of BOOM, the Prosecution Service Criminal Assets
Deprivation Bureau.
The obligation to report offences under article 162 of the Code of Criminal Procedure
Public bodies, public servants and independent administrative authorities can, in the performance of
their duties, obtain knowledge of offences the investigation of which they are not responsible for.
Those public bodies and public servants have an obligation to report a number of those offences. This
(special) obligation to report offences is laid down in article 162 Code of Criminal Procedure. The
obligation to report offences applies, inter alia, to the offences described in articles 362, 363, 364 and
364a of the Criminal Code (c.f. article 162 paragraph 1 sub a of the Code of Criminal Procedure).
Strictly speaking, this obligation does not apply to the bribery provisions of articles 177, 177a, 178
and 178a of the Criminal Code, as article 162 of the Code of Criminal Procedure does not explicitly
refer to them. However, this concerns the active variant of passive corruption in article 362 et seq. of
the Criminal Code. As it is not required to know which public servant is actually concerned where
there is an obligation to report bribery, it is hard to imagine a situation where knowledge is obtained
about an offence as referred to in article 177 et seq. of the Criminal Code, but not as referred to in
article 362 et seq. of the Criminal Code.
Article 162 of the Code of Criminal Procedure does not mention the condition of specific jurisdiction
for the offences in question, which would limit its scope of application. This would not be appropriate,
because an assessment of the same cannot be required from the person obliged to report the offence.
What matters to that person is the reasonable assumption that one of the offences listed has been
committed.
The BZ Code of Conduct [Ministry of Foreign Affairs Code of Conduct on Bribery Abroad]
elaborates on this obligation for embassy staff.
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Embassy personnel who obtain information on a bribery case, past or present, involving Dutch
nationals or businesses established in the Netherlands are obliged to report this information
immediately. Officials who, in the exercise of their duties, obtain knowledge of certain offences –
including the bribery of foreign or other public servants –must inform the relevant authorities. As
article 162 points out, this is only necessary in cases where the official has a reasonable suspicion that
bribery is in fact taking place. There must also be a link between the suspected offence and the
Netherlands. If a company is suspected of bribing an official, the company must have ties to the
Netherlands. These ties might consist of nothing more than the practice of using the services of a
Dutch bank or a Dutch agent. Against a public servant failing in such duties measures can be taken.
The purpose of the provision is to protect the government’s integrity and to increase confidence in the
government (and not that of and in the business community). It is fair to assume that it is immaterial
whether the government in question is the Dutch government or a foreign government, especially
since article 178a of the Criminal Code now also covers the liability to punishment of bribery of nonDutch public servants.
Boards and government bodies may, in addition, implement additional policies, providing that
suspicions of offences such as bribery must be reported to the authorities; c.f. for example internal
instructions of the Ministry of Foreign Affairs or the Tax Authorities’ Regulations on the Provision of
Information (Voorschrift informatieverstrekking Belastingdienst)11.
The National Anti-Corruption Prosecutor
The National Prosecutor's Office in Rotterdam appointed a National Anti-Corruption Prosecutor. This
Public Prosecutor has expertise in the fields of the investigation and prosecution of cases concerning
corruption. He/she makes sure that this expertise is also accessible to other members of the Public
Prosecutions Department. Both at his/her own initiative and upon demand, the National AntiCorruption Prosecutor assists the local Public Prosecutor’s Office in the investigation and prosecution
of corruption and has a coordinating role in tackling corruption committed by Dutch natural
persons/legal entities committed outside Dutch territory. This National Prosecutor is also responsible
for preparing projects, screening leads, and studying the crime picture, as carried out by the National
Police Internal Investigations Department. Besides, as the occasion arises, the National AntiCorruption Prosecutor supervises investigations into corruption offences. Furthermore, he/she takes
the initiative in developing or amending new legislation and relevant policy.
Transitional Law
The policy rules in this instruction come into force as of the effective date.
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INSTRUCTION ON THE INVESTIGATION AND PROSECUTION OF FOREIGN CORRUPTION
(revised)
Summary
Foreign corruption is the bribery of a foreign public official by a company or an individual.
These instructions further specify the scope of the penalization in relation to the jurisdiction of the Dutch
courts and the factors that must be taken into account in assessing the expediency of prosecuting individual
cases of foreign corruption in public office. It goes without saying that the factors are also relevant to the
assessment of the expedience of any investigations preceding prosecution. In addition, these instructions
describe the decision-making process for the selection procedure of the cases. The instruction relates to both
the bribing party (civilians and companies) and the bribed party (civil servants) in foreign corruption offences.
The investigation and prosecution of corruption committed in the Netherlands is addressed in the Instructions
on the Investigation and Prosecution of Corruption Offences in Public Office Committed in the Netherlands.

Background
Corruption is a phenomenon which may manifest itself in many ways. Corruption constitutes a serious
impairment of a government’s integrity with considerable moral and political consequences. In addition, it
leads to serious economic damage and false competition in business. It is important for a government that
wishes to be incorruptible and transparent to take rigorous action against bribery. The Public Prosecutions
Department contributes to the combating of corruption by instigating criminal investigations and instituting
criminal proceedings. In this Instruction factors are described which are relevant to the investigation and
prosecution of corruption offences in public office committed abroad.
The Netherlands Criminal Code provides in articles 177, 177a and 178 that those bribing public servants and
judges are liable to punishment (active bribery). Articles 362, 363 and 364 of the Criminal Code provide that
public servants or judges taking bribes are liable to punishment (passive bribery).
The tools provided by criminal law have a wide scope of application. Those offering a public servant a gift,
promise or service with the aim of inducing him to perform or omit any official act, and those public servants
accepting a gift, promise or service whereas they know or should reasonably suspect that something is
expected in return, can fall under the operation of the criminal statutes1. The law does not provide any
distinguishing criterion for gifts that are deserving of punishment and those that are not. The legislative branch
has decided to leave it to the discretion of the Public Prosecutions Department to set limits, as it is able to have
a controlling function by availing itself of its right to exercise prosecutorial discretion and/or “by promulgating
guidelines, which can be more easily adjusted to society’s reality which is constantly changing” 2. In this
context, the Dutch Minister of Justice also considered that a statutory distinction between gifts deserving of
punishment and gifts not deserving of punishment could have the unwanted effect that situations in which
relatively minor advantages for official acts that definitely must be regarded as undesirable, would by definition
fall outside the scope of the criminal provisions.3
A number of international conventions have been concluded with a view to a more efficient way of fighting
fraud and corruption, i.e. the Convention on the protection of the European Communities’ financial interests,
concluded in Brussels on 26 July 1995 (Bulletin of Treaties Series 1995, 289); the (first) Protocol to this
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Official Report of the House of Representatives, 1998-1999, 26469, no. 3, pp. 4-5.
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Convention dated 27 September 1996 (Bulletin of Treaties Series 1996, 330) and the OECD4 Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions, signed on 17 December
1997 in Paris (Bulletin of Treaties Series 1998, 54). These Conventions aim to harmonize the criminal provisions
regarding fraud and corruption of the various countries with the aim of effective international collaboration.
The approach chosen in the OECD Convention is that of international business transactions. The preamble to
this Convention explicitly considers that bribery is a widespread phenomenon that undermines good
governance and economic development and has disastrous consequences for international competition.
As a result of these Conventions the legislation concerning bribery of public servants and corruption in public
office was amended significantly in 2001, and led to, inter alia, the introduction of article 178a of the
Netherlands Criminal Code, which made it possible to prosecute natural persons and legal entities for foreign
corruption. Corruption committed abroad, in brief also referred to as ‘foreign corruption’, has been defined as
follows since 2001: anyone who bribes a Dutch public servant abroad can be prosecuted in the Netherlands;
the same applies to Dutch citizens bribing a public servant from another country outside Dutch territory (article
178a Criminal Code).

Penalization and jurisdiction
With the introduction of article 178a the jurisdiction of the Dutch courts had already widened significantly for
cases of corruption in public office committed abroad. As of April 1, 20105 jurisdiction widened even more, in
the sense that the words ‘Dutch public servant’ were added to article 4 paragraph 9 (formerly paragraph 10) of
the Netherlands Criminal Code. This means that since this change Dutch criminal legislation applies to anyone
abroad who bribes a Dutch citizen or a Dutch public servant. In anti-bribery legislation, therefore, the term
Dutch public servant means a public servant in the service of the Dutch authorities. The widening of the
jurisdiction entails that now any foreigner who, abroad, bribes a non-Dutch national in the service of the Dutch
authorities can be prosecuted in the Netherlands. The explanatory memorandum to this amendment has it
that: “The violation of the interests of the Netherlands does not primarily focus on the fact that a Dutch
national is bribed (abroad), but rather focuses on the fact that an individual holding a Dutch public office is
bribed abroad.”6
At present, the following suspects can be prosecuted in the Netherlands:
• Any Dutch public servant bribed outside Dutch territory (article 6 paragraph 1 of the Criminal Code);
• Any employee of a Dutch-based international institution bribed outside Dutch territory (article 6
paragraph 2 of the Criminal Code);
• Anyone bribing a Dutch national or anyone in the service of the Dutch authorities, committing the
offence outside Dutch territory (article 4 paragraph 10 of the Criminal Code);
• Any Dutch citizen bribing a Dutch or foreign public servant outside Dutch territory (article 5 paragraph
1 of the Criminal Code);
• Any Dutch public servant or another person in public office of a Dutch-based international institution
violating article 177 or article 177a of the Criminal Code (article 4 paragraph 1 of the Criminal Code)
outside Dutch territory.
A foreign public servant bribed outside Dutch territory by a Dutch citizen cannot be prosecuted in the
Netherlands, unless that public servant is employed by a Dutch-based international institution.
Jurisdiction
The standard rules on jurisdiction laid down in articles 4 et seq. of the Criminal Code apply to liability to
prosecution, the general rule being the requirement of double punishability. However, a number of variations
to corruption committed outside Dutch territory have been elaborated on in the following way:
- Article 4 paragraph 9 of the Criminal Code explicitly provides that anyone, apart from their nationality,
committing the offences set out in articles 177 and 177a of the Criminal Code, outside Dutch territory
4
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but vis-à-vis a Dutch public servant7, can be prosecuted in the Netherlands, provided that the offence
in question is also liable to punishment in the country where it was committed.
Article 4 paragraph 10 of the Criminal Code explicitly provides that a Dutch public servant or person
holding a public office of a Dutch-based international institution, regardless of their nationality,
committing the offences set out in articles 177 and 177a of the Criminal Code outside Dutch territory,
can be prosecuted in the Netherlands, provided that the offence committed is also liable to
punishment in the country where the offence was committed. For example, a non-Dutch employee of
the International Criminal Court, which is based in The Hague, conducting an investigation into
evidence for specific offences and bribing public servants outside Dutch territory with a view to
obtaining information or collaboration, can be prosecuted in the Netherlands.
Article 5 provides for an exception to the requirement of double punishability for Dutch citizens who
have violated articles 177, 177a and 178 of the Criminal Code, but only where it concerns an offence
against the administration of justice of the International Criminal Court as referred to in article 70,
paragraph 1 of the Rome Statute concluded in Rome on 17 July 1998 concerning the International
Criminal Court (Bulletin of Treaties, Series 2000, 120). In these cases, it is irrelevant whether or not the
country where the offence was committed has a similar criminal provision.
Finally, article 6 of the Criminal Code provides that Dutch public servants and persons in public office
of a Dutch-based international institution, (with regard to both categories), regardless of their actual
nationality, can be prosecuted for the offences set out in articles 362 to 364a of the Criminal Code,
wherever committed. The requirement of double punishability does not apply to this form of passive
corruption.

In respect of whether legal entities can be prosecuted, the rule concerning nationality (in particular important
for the provision of article 5 of the Criminal Code stated above) is that a legal entity can be regarded as a Dutch
legal entity if it was incorporated under Dutch law and/or has its registered office in the Netherlands8.
According to the law, the latter applies in any case to all Dutch legal forms9, but it will be particularly relevant
for all informal legal entities and partnerships put on a par with legal entities as well as to acknowledged
European partnerships. The actual registered office, e.g. the principal place of business, is not relevant for the
issue of jurisdiction set out in article 5 of the Criminal Code.
Investigation
With regard to corruption - in general, but specifically corruption committed abroad – it is the National Police
Internal Investigations Department (‘Rijksrecherche’) that is primarily entrusted with investigating such
offences. Given the expertise available at this department, the Instructions on duties and deployment of the
National Police Internal Investigations Department also assign an important role to this department in respect
of cases of bribery of public servants, including cases where Dutch nationals or legal entities are involved in
serious offences committed by foreign public servants while in office. The Instruction on the duties and
deployment of the National Police Internal Investigations Department provides that it is the Coordination
Committee Rijksrecherche (CCR) that decides about the National Police Internal Investigations Department’s
deployment.
Leads
There are a number of sources available from which information can be obtained on possibly suspicious
situations of bribery of public servants outside Dutch territory.
• Open sources such as the international press and the internet.
• Requests for mutual legal assistance from countries that conduct an investigation into a public servant
guilty of accepting bribes from a Dutch business or representatives of such a business.
• Cases that are reported on a regular basis by the OECD secretariat to the relevant parties to the
Convention. This concerns information that is gathered by the OECD Working group on Bribery from
7
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open sources and that contains leads of possible cases of corruption in public service committed in the
context of international business transactions.
Reports from whistle-blowers.
Reports from diplomatic officers.
Offences reported on the basis of article 162 of the Code of Criminal Procedure or otherwise.

Investigation of corruption committed abroad
As to 'corruption committed on Dutch territory', it similarly applies to corruption committed abroad that –
apart from the foreign investigation department - investigation services other than the National Police Internal
Investigations Department can be put in charge of the investigation. It makes sense, for example where bribery
is discovered in the context of an on-going criminal investigation with international aspects (consider for
example an investigation into a Dutch person involved in exporting XTC, who bribed a Czech customs officer),
that the team in charge of the XTC case also investigates the bribery. It is also conceivable that the Fiscal
Information and Investigation Service/Economic Investigation Service (FIOD/ECD) can conduct such an
investigation further to leads given to the tax authorities, or thanks to the involvement of Dutch companies.
However, corruption committed outside Dutch territory need not be revealed in the course of an on-going
criminal investigation (consider for example the situation in which a Dutch businessman bribes a foreign public
servant in order to bring in an order). In such a case, it is plausible that the National Police Internal
Investigations Coordination Committee (CCR) puts the National Police Internal Investigations Department in
charge of the investigation, despite the fact that the person under investigation is not a Dutch public servant,
but a Dutch citizen or Dutch company. People can inform the National Anti-Corruption Prosecutor of possible
corruption offences committed abroad. This National Anti-Corruption Prosecutor maintains a survey of the
progress made in foreign corruption investigations and other investigative efforts in the field.
Mutual legal assistance
In the investigation of corruption offences committed abroad, one will have to bear in mind that the foreign
public servant bribed outside Dutch territory usually cannot be prosecuted in the Netherlands. Therefore,
efforts made by the Dutch investigation services aimed at prosecution in those cases will (primarily) focus on
the role of the person who gave the bribe that can be prosecuted in the Netherlands, whereas the
investigations regarding the foreign public servant will be have to be performed by the foreign counterpart.
The usual rules on mutual legal assistance apply to the collaboration between both investigation services.
One should take stock of the fact that to obtain evidence of the Dutch briber’s criminal actions will generally
require an investigation abroad. It is fair to assume that to that end a request for mutual legal assistance will be
made to the country involved. If necessary, the National Police Internal Investigation Department can be
deployed via the National Anti-Corruption Prosecutor.
Prosecution
The prosecuting authority: the Public Prosecutions Department
Given the complexity of the cases that may arise in this context, it is necessary that the Public Prosecutions
Department guarantees sufficient expertise. This is why the responsibility for Foreign Corruption is now vested
in the National Prosecutor’s Office. All possible instances of foreign corruption must be reported to the
National Anti-Corruption Prosecutor, who sees to it that the reports are submitted to the National Police
Internal Investigations Coordination Committee (CCR).
Possibly suspicious situations are analysed by the National Police Internal Investigations Department and,
where possible, processed. If there are enough leads to be investigated by the National Police Internal
Investigations Department, the Coordination Committee decides on whether a case is taken on and which unit
will be made responsible for the investigation. If the Coordination Committee decides that a case is not eligible
for further investigation, it will give a reasoned decision to that end, which may be forwarded to the party
coming forward with the information.
As in all possible Dutch criminal cases, in the event of corruption, too, the expediency of prosecuting the
bribing and the bribed party should be assessed in each individual case. To begin with, bribery is a serious
offence which undermines the integrity of government and may cause considerable damage to society. The
Dutch government has committed itself, nationally and internationally, to clamp down on foreign corruption.
These considerations should play an important part in assessing the expediency of prosecuting foreign
corruption, and the fundamental attitude towards prosecution should therefore be positive.

Factors indicating prosecution are, inter alia:
• The substantial scale of the bribe, in absolute or relative terms (e.g. a substantial percentage of the
contract sum);
• The involvement of influential (foreign) public servants or politicians (in the sense that the bribery of
such (public) figures, because of their position as a role model and/or position of power, has a more
serious impact than if less influential individuals were involved) ;
• The bribe is directly or indirectly borne by Dutch central funds (e.g. government assistance, credit
insurance, government subsidies, etc.) or is paid for by funds intended for international development
aid;
• The extent of unfair competition (the larger the scale, the more serious the offence);
• Recidivism;
• The possibilities of further investigation and the likelihood of successful prosecution.

If the defendant has been convicted on exactly the same charges abroad, he cannot be prosecuted again.
If criminal inquiries have been started abroad the Netherlands Prosecution Service should get in touch with
their foreign colleagues and discuss the method of prosecution. It is recommended to seek cooperation with
other countries involved as early as possible. This is possible via international requests for legal assistance, but
parallel investigations or a Joint Investigation Team (JIT) could also be considered for instance.
The criminal prosecution of foreign corruption requires a tailor-made rather than a standard approach, and
each incident should be considered individually. It is therefore possible that prosecution is expedient , even if
no large payment was made or even if there was no unfair competition, on different grounds.
Facilitation payments
The OECD Convention does not regard the payment of small amounts in order to 'facilitate' matters as
payments 'to acquire or maintain a commercial or other unauthorized advantage'. This kind of 'facilitation
payments' therefore falls outside the scope of the obligation arising from the Convention to penalize the
bribing of foreign public servants. According to the joint explanation to the Convention, such payments, made
in some countries with a view to inducing government officials to do their job, e.g. to issue licences, generally
are punishable already in the other country concerned. The authors of the Convention did not believe it was
advisable to combat this form of corruption by making 'facilitation payments' by other countries liable to
punishment; which obviously presupposes the necessary efforts in terms of investigation and prosecution, too.
For liability under criminal law under articles 177a and 177 of the Criminal Code the ultimate aim of bribing a
public servant is irrelevant. Strictly speaking, 'facilitation payments' are also liable to punishment, therefore.
The Public Prosecutions Department, however, deems it not expedient to pursue a stricter investigation and
prosecution policy on tackling bribery of foreign public servants than the policy required under the
OECD Convention. This means that acts which can be qualified in terms of the OECD Convention as 'facilitation
payments' will not be prosecuted. Following the new Recommendation concerning the OECD Convention,
which was adopted on 26 November 2009, the present prosecution policy concerning these facilitation
payments was looked at. So far, this has not resulted in changes.
Listed below are some factors that give further substance to this prosecution policy. They can be used to
establish whether acts are being/have been committed which can be considered as “facilitation payments”
within the meaning of the OECD convention. In addition, it may be necessary to instigate an investigation to
answer the question whether these factors are a reason to drop the charges:
•
•
•
•
•

where acts or omissions are concerned which the public servant in question was already obliged to
perform by law. The payment may not distort competition in any way whatsoever;
where small amounts are concerned, in absolute or relative terms;
where payments to junior public servants are concerned;
the gift must be entered in the company’s records in a transparent way, and must not be concealed;
the making of the gift must be the initiative of the foreign public servant.

In international commercial transactions, it must be absolutely clear that the mere involvement of a local
agent/ representative/ consultant may also constitute an offence. It is widely known that such persons are
often used to pay bribes abroad. Dutch institutions may therefore be expected to take a critical attitude toward
the nature and scope of the work of such a person. For example: one may only rely on recommendations from
a person or institution which can be attributed such authority that the soundness of the recommendations may
reasonably be trusted. In a potential criminal investigation, this aspect must be explicitly focused on in order to
assess whether the payment in question constitutes an offence.
Finally
Confiscation of illegally obtained assets
As of April 1, 2010 the fine provided in article 177a is raised from the fourth to the fifth category10. Now
articles 177 and 177a are both punishable by a fine of the fifth category and the Instruction on the deprivation
of criminal assets therefore fully applies to these offences. Point of departure is that a demand for a
confiscation order is made when the assets illegally obtained are estimated at a minimum of €500.
The profits of a business being awarded a contract in a tendering procedure by paying a bribe abroad may be
regarded as illegally obtained assets, for article 36e of the Criminal Code aims to confiscate the illegally
obtained assets that a convict has obtained by violating a statutory provision. Imposing the measure does not
preclude that the convict could have obtained similar assets without violating such provision (Netherlands case
law, NJ 1993, 12). In light of the complexity of these matters, you are recommended to make use of the
expertise of BOOM, the Prosecution Service Criminal Assets Deprivation Bureau.
The obligation to report offences under article 162 of the Code of Criminal Procedure
Public bodies, public servants and independent administrative authorities can, in the performance of their
duties, obtain knowledge of offences the investigation of which they are not responsible for. Those public
bodies and public servants have an obligation to report a number of those offences. This (special) obligation to
report offences is laid down in article 162 Code of Criminal Procedure. The obligation to report offences
applies, inter alia, to the offences described in articles 362, 363, 364 and 364a of the Criminal Code (c.f. article
162 paragraph 1 sub a of the Code of Criminal Procedure). Strictly speaking, this obligation does not apply to
the bribery provisions of articles 177, 177a, 178 and 178a of the Criminal Code, as article 162 of the Code of
Criminal Procedure does not explicitly refer to them. However, this concerns the active variant of passive
corruption in article 362 et seq. of the Criminal Code. As it is not required to know which public servant is
actually concerned where there is an obligation to report bribery, it is hard to imagine a situation where
knowledge is obtained about an offence as referred to in article 177 et seq. of the Criminal Code, but not as
referred to in article 362 et seq. of the Criminal Code.
Article 162 of the Code of Criminal Procedure does not mention the condition of specific jurisdiction for the
offences in question, which would limit its scope of application. This would not be appropriate, because an
assessment of the same cannot be required from the person obliged to report the offence. What matters to
that person is the reasonable assumption that one of the offences listed has been committed.
The BZ Code of Conduct [Ministry of Foreign Affairs Code of Conduct on Bribery Abroad] elaborates on this
obligation for embassy staff.
Embassy personnel who obtain information on a bribery case, past or present, involving Dutch nationals or
businesses established in the Netherlands are obliged to report this information immediately. Officials who, in
the exercise of their duties, obtain knowledge of certain offences – including the bribery of foreign or other
public servants –must inform the relevant authorities. As article 162 points out, this is only necessary in cases
where the official has a reasonable suspicion that bribery is in fact taking place. There must also be a link
between the suspected offence and the Netherlands. If a company is suspected of bribing an official, the
company must have ties to the Netherlands. These ties might consist of nothing more than the practice of
using the services of a Dutch bank or a Dutch agent. Against a public servant failing in such duties measures can
be taken.
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The purpose of the provision is to protect the government’s integrity and to increase confidence in the
government (and not that of and in the business community). It is fair to assume that it is immaterial whether
the government in question is the Dutch government or a foreign government, especially since article 178a of
the Criminal Code now also covers the liability to punishment of bribery of non-Dutch public servants.
Boards and government bodies may, in addition, implement additional policies, providing that suspicions of
offences such as bribery must be reported to the authorities; c.f. for example internal instructions of the
Ministry of Foreign Affairs or the Tax Authorities’ Regulations on the Provision of Information (Voorschrift
informatieverstrekking Belastingdienst)11.
The National Anti-Corruption Prosecutor
The National Prosecutor's Office in Rotterdam appointed a National Anti-Corruption Prosecutor. This Public
Prosecutor has expertise in the fields of the investigation and prosecution of cases concerning corruption.
He/she makes sure that this expertise is also accessible to other members of the Public Prosecutions
Department. Both at his/her own initiative and upon demand, the National Anti-Corruption Prosecutor assists
the local Public Prosecutor’s Office in the investigation and prosecution of corruption and has a coordinating
role in tackling corruption committed by Dutch natural persons/legal entities committed outside Dutch
territory. This National Prosecutor is also responsible for preparing projects, screening leads, and studying the
crime picture, as carried out by the National Police Internal Investigations Department. Besides, as the occasion
arises, the National Anti-Corruption Prosecutor supervises investigations into corruption offences.
Furthermore, he/she takes the initiative in developing or amending new legislation and relevant policy.
Transitional Law
The policy rules in this instruction come into force as of the effective date.
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World Bank and the Ministry of Security and Justice of
the Netherlands to Expand Cooperation in Fighting
Global Corruption
News article | February 21, 2012

Both organizations agree to cooperate in support of criminal and administrative investigations and proceedings by national and
international authorities
Building on their cooperation in an earlier World Bank-initiated investigation and subsequent enforcement action by Dutch
authorities, the World Bank today signed a Memorandum of Understanding with the Ministry of Security and Justice of the
Netherlands.

“This MoU contributes to essential international cooperation to fight fraud and corruption that threatens the security of development
resources,” said Leonard McCarthy, World Bank Integrity Vice President. “The next decade will offer major opportunities for a
stronger global cooperation in preventing, investigating and prosecuting international fraud and corruption crimes impacting
development projects. A partnership like this one represents a significant benchmark on this progressive course of international
enforcement.”
Both organizations will continue to develop information-sharing mechanisms while engaging periodically to monitor trends and
assess emerging risks. More specifically, the cooperation between the World Bank and the Dutch Ministry of Security and Justice
will focus on misconduct which may constitute a serious crime under national legislations or a sanctionable offence under World
Bank Group rules and policies.
“Combating international corruption and fraud are important principles of the Dutch government,” said Ivo Opstelten, Dutch
Minister of Security and Justice. “In signing this MoU, we will be able to detect instances of possible fraud faster with the help of
our partners in the US. This cooperation is already bearing fruit for both parties. Thanks to a referral from the World Bank Group
Integrity Vice Presidency, the Dutch government is currently investigating possible corruption by a Dutch firm.”

For both organizations, the next step will be to harness innovation and technology to further develop preventive and investigative
capability. Dutch authorities are members of the International Corruption Hunters Alliance which was convened by the World Bank
in 2010.

The MoU signing took place at the World Bank Headquarters.

For more information on the World Bank Integrity Vice Presidency, please visit: www.worldbank.org/integrity

For more information on the Ministry of Security and Justice, please visit: http://english.justitie.nl/

Contacts:

In Washington (World Bank): Dina Elnaggar Delnaggar@worldbank.org Tel: 202 4733245

In the Netherlands (Ministry of Security and Justice): Jan Fransman, j.s.t.fransman@minvenj.nl Tel: 01131-6-107-51830

Ivo Opstelten, Dutch Minister of Security and Justice, left, and Leonard McCrathy, Integrity Vice President the World Bank (right).
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Foreword
Everyone knows that corruption undermines honest business. It also damages a
country’s economic and social development. But what do you do if a foreign public
official asks for a bribe before he will help you? In the Netherlands, bribery, including
bribery of a foreign public official, is a criminal offence. Does this mean you run the
risk of being prosecuted if you offer a bribe?

This booklet answers this and other questions. More importantly, it provides tips to help you
avoid getting involved in corruption abroad.

Self-regulation – rules that businesses impose on themselves – plays an important part in the
fight against corruption. Back in the 1970s, the International Chamber of Commerce (ICC)
published its first rules of conduct for businesses in its report entitled Extortion and Bribery in
International Business Transactions. The rules were recently revised and reissued as the
ICC Rules on Combating Corruption.

In addition to self-regulation, legislation is essential to level the international playing field. An
awareness of this need prompted the international business community to contribute to the
establishment of the OECD Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions in 1997. The Netherlands incorporated the Convention
into Dutch law in 2001.

The Dutch government and business community together want to combat corruption abroad.
The Confederation of Netherlands Industry and Employers (VNO-NCW), the Royal
Association MKB-Nederland and ICC Netherlands are working with the Ministries of
Economic Affairs, Agriculture & Innovation, Foreign Affairs, and Security & Justice to achieve
this goal.
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This booklet is one of the outcomes of our cooperation. It explains how we can help you deal
with corruption.

A survey by Transparency International in 2011 found that Dutch businesses were
considered to be honest by their foreign counterparts. Not all entrepreneurs in the
Netherlands, however, are familiar with the legislation in place to promote fair competition
and good business practice.

We hope this booklet will increase your understanding of this legislation and provide
guidance on how to avoid corruption abroad, so that together we can raise the integrity of
Dutch business to an even higher level.

Bernard Wientjes

Henk Broeders

President, Confederation of

Chairman, International Chamber of Commerce

Netherlands Industry and

Netherlands (ICC)

Employers (VNO-NCW)

Hans Biesheuvel

Maxime Verhagen

Chairman, Royal Association

Minister of Economic Affairs, Agriculture

MKB-Nederland

and Innovation

Uri Rosenthal

Ivo Opstelten

Minister of Foreign Affairs

Minister of Security and Justice

Henk Bleker
Minister for Agriculture and Foreign Trade
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1

In brief

Corruption is morally reprehensible, it harms internal corporate culture, it is expensive
and it distorts competition. Moreover, it is bad for a country’s economic development.
It undermines honest business practice and must be combated. Fighting corruption is
in the interests of both government and business.

Internationally, a distinction is often made between bribery and facilitation payments. Bribery
involves offering substantial payments or gifts to induce someone to commit an unlawful act
that gives you a competitive advantage. A facilitation payment is a smaller sum paid to
encourage someone to carry out a legitimate action more quickly. Facilitation payments are
also covered by Dutch criminal law but the Public Prosecution Service generally does not
proceed against this form of corruption.

This booklet provides 11 practical tips to prevent or combat corruption abroad:
1.

Prevention is better than cure

2.

Be properly prepared for doing business abroad

3.

Work with embassies and other businesses

4.

Introduce a code of conduct or whistleblower scheme

5.

Be transparent

6.

Keep facilitation payments to a minimum

7.

Work with clear contracts

8.

Design financial management procedures to combat corruption

9.

Select agents carefully

10.

Prepare customs clearance carefully

11.

Checklist: assess the situation



We can inform you of corporate initiatives and publications that can help you.



The government can also help you. Embassies can play an important role by assisting
businesses facing corruption abroad.



A list of sources for further information and an appendix with an action plan for drawing
up a code of conduct are presented at the back of this booklet.
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2

What is wrong with bribing foreign public
officials?

Research has shown that, on average, corruption accounts for 10% of the cost of
international business transactions. In the case of public procurement, it can even
account for up to 25%, if not more.1

If nothing is done about corruption, it usually gets worse. Integrity is not rewarded in a corrupt
environment. Corruption is a lucrative business. The payments that public officials ask for
and/or receive are getting ever higher and the chance that a service will actually be provided
ever smaller.

If a business gives in to corruption, its corporate ethics suffer and its reputation can be
damaged. Corporate social responsibility (CSR) is becoming more important to consumers.
Going along with corruption obviously has no part in a CSR policy. In the past, corruption
was sometimes looked upon as a necessary evil (and the costs were even tax deductible);
today, it is recognised that corruption is not only morally and legally unacceptable but also
leads to lower economic growth in the country concerned. In the long term, no one benefits
from corruption.

1

Estimates by, inter alia, Transparency International, an organisation that promotes integrity and
transparency worldwide.
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3

What is bribery according to the law?

You will of course have an idea of what bribery is and be aware that it is forbidden. But
is bribery the same as corruption? And what does the law say?

Corruption is a social climate characterised by bribery, fraud and extortion. Bribery is
therefore a form of corruption.
Bribery: inciting someone to act or refrain from acting by means of gifts, services, hospitality
or promises with a view to gaining an unfair business advantage. It makes no difference for
the purpose of this definition whether or not acting or refraining from acting will entail a
breach of duty on the part of the public official receiving the bribe.

Bodies such as the Organisation for Economic Cooperation and Development (OECD), the
United Nations (UN) and the Council of Europe have concluded treaties to combat
corruption. They have been incorporated into Dutch law and a Directive of the Public
Prosecution Service.

Under the OECD Convention, small facilitation payments do not constitute bribery.
Facilitation payment: payment of a small sum to induce someone to perform an act that in
itself is lawful, without gaining an unfair competitive advantage.

Bribing public officials or judges at home and abroad is a criminal offence, as laid down in the
Criminal Code.2 The Public Prosecution Service outlines its policy on prosecution in its
Investigation and Prosecution of the Corruption of Foreign Public Officials Directive.3 The
Directive considers bribery and facilitation payments in detail. Although articles 177, 177a
and 178 of the Criminal Code do not make a distinction between bribery and facilitation
payments, and both are therefore criminal offences, the Public Prosecution Service does not
find it necessary to investigate and prosecute facilitation payments in addition to investigating
and prosecuting bribery. In general, businesses are not prosecuted for making facilitation
payments. A growing number of international businesses, however, are opting for a zero
tolerance policy and are refusing to make facilitation payments, provided the personal
integrity and health of their staff are not put at risk.
2
3

Criminal Code (Wetboek van Strafrecht), articles 177-178a.
Government Gazette (Staatscourant), 26 July 2011, number 13663; see also: www.om.nl.
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Example 1: Permit issued on time for the official opening of a foreign
branch
A large Dutch company is about to open a branch outside the Netherlands. The
ceremony has been arranged and the directors will be arriving in a week’s time to
cut the ribbon and ‘switch on’ the factory. The environmental permit, however, has
not yet been issued because additional information requested by the local
authorities was not provided on time. The mayor’s assistant rings up and says she
can withdraw the request for extra information and issue the permit on time if the
company pays the mayor, who will also attend the ceremony, €10,000 in cash. The
accountant reluctantly agrees; he cannot let the directors fly in for nothing.
This is bribery, not a facilitation payment, because the payment is not a small
amount and the favour would not be granted without the payment.

Facilitation payments
The Dutch Public Prosecution Service generally does not prosecute facilitation payments,
provided:


they concern acts or omissions falling within the legal competence of the official
concerned;



the payments do not distort competition;



the payments are small in absolute or relative terms;



the payments are made to a low-ranking official;



the payments are entered transparently in the business’s accounts;



the initiative for the payments is taken by the foreign official.

An entrepreneur must be able to satisfy the Public Prosecution Service that a facilitation
payment is not a bribe. He need not produce irrefutable proof. The Public Prosecution
Service will consider the circumstances of the payment and the customs of the country
concerned.
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Example 2: Border control of a lorry and its load
A forwarding company that carries goods between Central and Western Europe
makes its first delivery to a distant country in Eastern Europe. The driver, who is
working alone, does not speak the language and is told he must wait three days
before he can cross the border. When he explains he cannot wait that long
because his load is perishable, the customs officer says he can cross
immediately if he pays €150. The accountant back in the Netherlands approves
the facilitation payment and enters it in the accounts. The driver then pays the
customs officer and continues his journey.
The customs officer is authorised to let the driver cross the border. And as the
official took the initiative to ask for the payment, which is small in both absolute
and relative terms and is entered openly in the accounts, the driver will not be
prosecuted. The payment could have been avoided, though, if the driver had
been better prepared (see box on page 15).

Scope of Dutch criminal law on bribery
The scope of Dutch law is very extensive. Corruption of foreign public officials includes
bribery of:


all officials in service with foreign government bodies;



foreign politicians;



persons working for foreign state-owned companies;



persons working for international treaty based organisations;



persons who have held or are about to hold one of the above positions;



staff of a private enterprise engaged by a foreign government to perform a public task,
e.g. a consultancy involved in the selection procedure for a public contract.

The following can be prosecuted in the Netherlands for bribing a foreign public official:


persons who arrange a bribe or attempt to bribe on behalf of a business established in
the Netherlands;



superiors who order or approve a bribe (tacitly or otherwise);



members of the board of a business established in the Netherlands who fail to prevent
bribery even though they knew or should have known about it;



legal persons for whom the above natural persons work.
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Maximum sentences
Any natural person who contravenes article 177 or 177a is liable to a fine of up to € 76,000 or
a term of imprisonment of up to four years and any legal person (the business) is liable to a
fine of up to € 760,000. Furthermore, the Public Prosecution Service can confiscate the
proceeds or profits gained. In principle, an application for confiscation can be made when the
proceeds are estimated to be at least € 500.

The benefits gained from the payment of a bribe can be regarded as the proceeds of crime. It
does not matter whether the entrepreneur or business would have gained the same benefits
without bribery.

As well as bribery itself, the promise or offer of a gift to incite a public official to commit an
unlawful act is a criminal offence, as is attempted bribery. It does not matter whether the
official accepts the gift or not. The form of the gift is also described in detail. Apart from
money and material benefits (such as a car or a house), non-financial benefits are also
classified as bribes. These include the payment of study costs, charitable donations, free
travel or entertainment.

Double criminal liability
In some cases, a business guilty of bribery is subject to both Dutch and foreign criminal law,
for example in the country in which the bribery took place. Countries such as the US and the
UK take a very active stance on combating corruption.

Honest business, without corruption | 10

Other countries also actively combat
corruption abroad, including the US and the
UK
United States
Foreign bribery has been an offence in the United
States since the early 1970s. The US takes a very
active approach to investigation and prosecution
based on the Foreign Corrupt Practices Act (FCPA).
A business does not have to be established in the
US to be prosecuted; a listing on the New York stock
exchange or even making transactions through an
American bank can be enough for the law
enforcement authorities to prosecute a business.
The American authorities can prosecute a Dutch
business in the US if a subsidiary pays a bribe in
Asia. More information on the FCPA is available at
www.justice.gov/criminal/fraud/fcpa/.
United Kingdom
A new law on bribery in the United Kingdom and
abroad took effect in July 2011. It makes both bribery
of foreign officials, whether through an intermediary
or not, and failure to prevent bribery by associated
persons or entities (e.g. agents and consultants) an
offence. The law gives the Serious Fraud Office
(SFO) the same far-reaching powers as the US
authorities. This means that carrying on a business
in the UK can be enough to prosecute a Dutch
business if its Asian subsidiary commits bribery in
Asia. Precisely how close the link with the UK
activities must be will become clearer as the courts
hand down more judgments based on the new law.
More information is available at
www.legislation.gov.uk.

Honest business, without corruption | 11

4

What you can do as an entrepreneur

Eleven practical tips

1. Prevention is better than cure
Someone who has committed bribery is open to blackmail and will usually have to make yet
more payments. Furthermore, being named in the press in connection with bribery, let alone
being subject to investigation by the criminal justice authorities, is very unpleasant.
Prevention is the best option. Decide for yourself what you are willing to accept and
document it. A clear integrity policy can enhance your image with business partners and
public authorities.
2. Be properly prepared for doing business abroad
As an entrepreneur, you must have a thorough knowledge of the country in which you want
to do business – its culture, customs and norms regarding gifts. There is no blueprint for
what is or is not acceptable or permitted in a particular country. Before you start to do
business in a particular country, collect information (for relevant websites see sections 6 and
7), seek advice from industry associations or other entrepreneurs, or contact NL Agency or
the local Dutch embassy.
3. Work with embassies and other businesses
It is very important that businesses work together to combat corruption abroad: the best
source of information is an entrepreneur who already has experience with the local public
authorities and knows how to steer clear of corrupt officials or how to convince them that it is
pointless trying to elicit a bribe. The Dutch embassies can help in this (see section 5b, Help
from embassies).
4. Introduce a code of conduct or whistleblower scheme
A code of conduct is particularly advisable for larger businesses but industry associations
can also draw up codes of conduct that their members can adopt. A code of conduct sets out
what a business stands for. The business must of course implement policies that ensure the
code is observed, such as training courses and internal communication. Otherwise the code
is a dead letter. Furthermore, internal sanctions should be introduced and actually imposed
on staff who do not observe the code.
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A whistleblower scheme is recommended for larger businesses. Staff can then report
violations of the code of conduct, preferably to an independent contact point, without fear of
victimisation.
5. Be transparent
Transparency is the best antidote to corruption. Encourage your staff to present dilemmas to
management so that they themselves do not have to respond, often secretively, to requests
for bribes. Good communication between management in the Netherlands and the
management of a foreign subsidiary is also important. A transparent policy is essential, for
example as a means of defence against possible prosecution by the Public Prosecution
Service. The Public Prosecution Service will be prepared to refrain from prosecuting a
business only if the business recognises facilitation payments transparently in its accounts.
6. Keep facilitation payments to a minimum
The size and frequency of facilitation payments should be as low as possible. The
International Chamber of Commerce (ICC) code recommends not making facilitation
payments but if they are unavoidable safeguards should be built in to limit the payments to
small sums to low-ranking officials for routine acts. You can then evaluate payments
internally and adopt a strategy to eliminate or reduce them in the future. Being able to talk
about facilitation payments with management and other internal and external parties can
contribute to the organisation’s overall transparency.
7. Work with clear contracts
Use model contracts containing ethical or anti-corruption provisions when making
agreements with agents, intermediaries, suppliers, sellers, subcontractors, joint ventures,
outsourcing partners, etc. The clauses or provisions should contain rules or standards that
both parties must respect. Audit rights must be agreed to so that compliance by contractors
can be monitored and checked. If the agreed rules and standards are not observed the
contract can be terminated.
8. Design financial management procedures to combat corruption
Build controls into your financial accounting system (especially regarding cash management)
to identify bribes. Internal and external audits can also reveal such costs. Another practical
measure to combat corruption is to allow ample time to plan and prepare the contract.
Working against the clock to get a contract signed can provoke scope for corruption.
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9. Select agents carefully and check their background and reputation
Estimates vary but the lion’s share of bribery is committed by local agents or intermediaries
engaged by a foreign company. You are responsible for the actions not only of your own staff
but also of intermediaries such as representatives and commercial agents you engage. You
can be prosecuted if your intermediaries commit bribery. A criminal investigation will consider
whether you could have reasonably relied on the integrity of the intermediaries.

The selection of agents therefore requires great care and agents may have to be screened,
especially in countries that are known to be corrupt. Candidates should be rejected if red
flags or potential risk factors are identified. You should draw up a list of red flags, either by
yourself or together with other businesses. Through NL Agency or the local embassy, the
Dutch government can help you by providing information on the reliability of intermediaries. It
is usually better to screen intermediaries yourself than to pick a name from a list. After all, the
list may be out of date.

Commercial agent in the Middle East
Careful selection of a commercial agent is more important in some countries than in
others. An agent or sponsor is even obligatory in some countries in the Middle East.
Entrepreneurs in this region complain they can never get rid of an agent once he has
been appointed. Such information is very important to an entrepreneur.

Consultants in Shanghai
The Consulate-General in Shanghai has a list of consultancies and consultants with
which Dutch businesses have had positive experiences (not only regarding bribery).
It can pay to work with your own security agents rather than using the ‘safe zones’
imposed by the government, such as storage sites or car parks where you may be
driven into the arms of corrupt officials.

10. Prepare customs clearance carefully
It is well known that corruption (or attempted corruption) can occur when goods pass through
customs. A written code of conduct, a policy printed on corporate stationery or a contract with
the signature of a high-ranking public official can help you pass through customs relatively
smoothly. If you systematically have problems at a particular customs post, the embassy can
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help you (see section 5, How the government can help you). Electronic reports and the
exchange of documents lead to less, if any, physical contact and therefore to less risk of
attempted corruption. If you send an electronic report in advance of the value and number of
products, the importer will not know which official will deal with the report and the official will
not know who to approach at the company.

11. Checklist: Assess the situation
In certain unpleasant situations, it is advisable to ask yourself and your colleagues the
following questions:


Will following your plan break national or international rules?



What are your own standards and values and is the transaction consistent with them?



Are you encouraging illegal actions?



Is the transaction consistent with your business’s guidelines and code of conduct?



Can the transaction put your business or your colleagues in any form of danger?



Who benefits from the transaction (directly or indirectly)?



Will you disclose the facilitation payment in your accounts?



Is the payment already included in the project costs and known to all involved?



Are there potentially successful alternatives?



Will the transaction harm your business’s reputation?

Clearance, arranged together
A recurring problem in the transport
industry is that in some countries goods can
be cleared in a reasonable period of time
only if a payment is made, as described in
example 2. A number of transport
companies have therefore joined forces and
engaged an agent to arrange customs
clearance. The local officials know that the
agent is not willing to make facilitation
payments and that he is ‘important’
because he represents a number of large
economic players. This ensures that the
goods arrive at their destination on time and
without additional ‘costs’.
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5

How the government can help you

5a

Help in the Netherlands

Help from the Public Prosecution Service and the National Police Internal Investigations
Department
You may find it useful to contact the National Police Internal Investigations Department or the
national corruption officer of the Public Prosecution Service (contact details are provided on
page 23). They can answer your questions about, for example, the interpretation of
facilitation payments, without your being immediately considered a suspect.

You can also report bribery committed by businesses outside the Netherlands to the National
Police Internal Investigations Department or the Public Prosecution Service. The national
corruption officer can pass the information on to the authorities in the country in which the
business is located and/or to the authorities in the country of the bribed official so that the
case can be investigated and prosecuted.

Such reports are very important because they help the authorities to detect and combat
corruption.

Checks on recipients of government support
The Dutch government seeks to prevent businesses that use government schemes offering
financial support (such as the Private Sector Investment Programme) from engaging in
corrupt practices. To qualify for government support, you must declare in writing that you
have read the OECD guidelines and will observe them to the best of your ability. Applications
will not be accepted if the implementing organisations have well-founded fears that you are
or will be involved in corruption. If you sign the declaration and later commit an offence, the
government can recover the support (in the case of a grant) or make you pay damages (in
the case of credit insurance).
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Example 3: Investing in the sustainability of your host country?
An international construction firm with a commitment to social responsibility has
tendered for a contract to build a storage terminal in a large port in a developing
country. The call for tenders provided all the technical specifications. A high-ranking
official in the regional government promises the company it will be awarded the
contract if it transfers $100,000 to a government fund he manages for slum
development in the port area. There is no reference to this in the call for tenders.
This sounds like a good way to invest in slum development but the official is asking
for a very high bribe. The ‘investment’ in the fund has no relationship to the contract
and it would undeniably distort competition.

Combating corruption in developing countries
Combating corruption is a priority of Dutch development policy. In addition to taking
measures to prevent development aid ending up in the wrong hands, the government
supports programmes that address corruption in several partner countries. The government
helps them reduce unnecessary regulations and alleviate administrative burdens, which in
turn diminishes opportunities for corruption. In Indonesia, for example, the Dutch embassy
has worked with the World Bank to simplify company registration. As a result, the number of
procedures has been reduced and thus the number of days needed to register a company.

Creating a level playing field
For honest business and fair competition, international rules must be harmonised wherever
possible. In the OECD, 37 countries, including the Netherlands, are working on
harmonisation. The working group’s main task is to monitor whether member states fulfil their
international obligations. It also carries out peer reviews to check the effectiveness of
legislation and enforcement.

Although the OECD itself cannot impose sanctions on countries that take little or no action
against businesses that bribe foreign officials, political pressure is a powerful lever. Peer
reviews are published and the press often devote attention to the urgent recommendations
made by the OECD. The recommendations specify the measures that individual countries
must take to improve compliance with the Convention.

Outside the OECD, the G20 has also made combating corruption one of its priorities. These
bodies are working increasingly hard on creating a level playing field.
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Example 4: The local consultant
A successful entrepreneur wants to expand his operations into the Middle East and
is seeking contact with the local authority in a large port city. It advises him to
engage a consultant from company X, who will deal with all the licences and fees
for just $1,200 a day. The entrepreneur had heard from other businesses that
receiving the necessary licences could take months. So a consultant seems handy.
The first two licences, together with the bill, are received after a month. The
consultant has invoiced not only the daily fee for no less than two weeks’ work but
also $55,000 in vaguely defined expenses. The entrepreneur assumes he will have
no difficulty recouping the costs now that he can get down to work without delay, so
he pays the bill.
The entrepreneur is criminally liable because the licences have clearly been issued
unusually quickly and the cost is disproportionately high for a licence. Furthermore,
he chose not to ask any questions.

5b

Help from embassies

Business support
If someone induces you or your business to act corruptly, for example by asking you to pay a
bribe or commit another form of fraud, the embassy can use its contacts with the government
to intervene. Embassy staff can also ring the superiors of the official who asked for a bribe. In
special cases they may accompany the Dutch business’s representative to interview the
official about the request for a bribe. In most cases, it will be claimed that no request was
made because the official will be well aware that the embassy staff will report their findings.

Information on the country
Embassy staff are well informed about local corruption. They know how best to approach the
local authorities, which branches of government are known for corrupt practices and which
services or people will offer a good and ethical working relationship. Embassies often have
information about the reliability of agents.

Embassies can also inform you about local and Dutch laws, the most common forms of
corruption and local customs regarding gifts and hospitality.
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Conversely, to ensure that competition is fair, entrepreneurs are encouraged to inform the
embassy of actual or attempted bribery. Although the Netherlands itself is not responsible for
investigating and prosecuting such cases, the embassy may decide to inform local officials.
They can in turn pass the information on to the criminal justice authorities. If the country is a
member of the OECD and does not take action, the matter can be raised within the OECD.
By contacting and consulting the embassy, you can therefore contribute to an honest
business culture.

Facilitating contact between businesses
You might not always be able to achieve much by yourself, but embassies can put you in
touch with other businesses facing the same problems. Embassies can also help you
prepare a common strategy and share best practices and tips on how to prevent corruption.

Embassies are obliged to report cases of corruption
If embassy staff suspect that foreign public officials are being bribed by Dutch citizens or
businesses, they are obliged by law to pass on their suspicions to the Corrupt Practices
Reporting Point of the Ministry of Foreign Affairs. Fear of prosecution can deter
entrepreneurs from seeking support or help to combat corruption. But there is of course no
obligation to report cases that have not yet occurred. Preventive advice can always be
provided, and action or projects undertaken jointly by businesses and the embassy can have
an enormous impact.

Who can you call?
If you call an embassy, ask for a member of staff from the economic section.
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6

Corporate, NGO and OECD initiatives

International Chamber of Commerce (ICC)
The International Chamber of Commerce (ICC) has been combating corruption for many
years and has issued several publications on the subject, including the ICC Rules on
Combating Corruption 2001, first published in 1977. The rules are a form of self-regulation
and outline what businesses should consider when developing their own anti-corruption
policies. As an entrepreneur, you can endorse the rules in your policy. More detailed
information is available in the ICC’s Fighting Corruption – International Corporate Integrity
Handbook. This book clearly and concisely presents best practices in a number of areas.

The ICC will soon issue the ICC Guidelines on Gifts and Hospitality.

In April 2011, the organisation issued ICC Guidelines on Agents, Intermediaries and Other
Third Parties. Bribery is usually committed by a third party, but a company’s criminal liability
is just the same as if it were directly engaged in bribery.

To prevent third parties committing bribery in your name, these general guidelines provide
suggestions suitable for a broader anti-corruption policy, as described in the ICC’s handbook.
www.icc.nl
www.iccwbo.org

The ICC publications can be ordered from the Dutch branch of the ICC or from the ICC
online bookstore.
www.icc.nl
www.iccbooks.com

Industry associations
Industry associations are excellent sources of practical advice for Dutch businesses. They
understand the problems in their sectors better than anyone else. If they do not have specific
information on combating corruption, you can raise the matter with them so that they can
take action.

Transparency International
Transparency International (TI) is an international organisation that seeks to combat
corruption. It has issued Business Principles. It published Business Against Corruption – A
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Framework for Action in cooperation with Global Compact (a UN initiative to promote
corporate social responsibility) and the International Business Leaders Forum. It includes an
action plan for businesses to combat bribery. TI has also developed the concept of Integrity
Pacts, in which the contracting authority and the parties tendering for a public contract
commit themselves to an ethical procedure.
www.transparency.org

TI’s secretariat in Berlin has a separate section dedicated to cooperation with the business
community. TI has a chapter in the Netherlands, Transparency International Nederland,
since 2009.
www.transparency.nl

OECD manuals
In February 2010, in an annexe to its anti-corruption recommendations, the OECD
summarised the measures that businesses can incorporate into their own internal controls
and corporate ethics and compliance codes, the OECD Good Practice Guidance on Internal
Controls, Ethics and Compliance. The measures leave a lot of leeway for a business’s
circumstances and operational context. The summary is also specifically intended for small
and medium-sized enterprises.
www.oecd.org/corruption

In May 2011, the 42 countries that adopted the OECD Guidelines for Multinational
Enterprises updated the guidelines and enlarged the chapter on combating corruption, partly
in response to the Good Practice Guidance. The OECD guidelines are recommendations by
governments to international businesses regarding corporate responsibility.
www.oecdguidelines.nl
www.oecd.org/investment
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7

More information on combating corruption and
related initiatives

NL Agency
NL Agency is part of the Ministry of Economic Affairs, Agriculture and Innovation. One of its
subdivisions, NL EVD International, concentrates on export and international cooperation. Its
website provides information on many countries worldwide, foreign markets, legislation and
potential growth sectors in many countries. It also presents general information on
corruption, ranging from examples of corruption and how to deal with it to specific forms of
corruption in individual countries.
www.agentschapnl.nl
www.internationaalondernemen.nl

MVO Nederland (CSR Netherlands)
This knowledge and network organisation promotes corporate social responsibility by
organising projects to share know-how and undertake joint actions. CSR Netherlands offers
best practices and practical tips, many concerned with combating corruption. Its website
provides support specifically for SMEs in combatting corruption. It presents information on
corruption, including information on specific countries. The site also presents tools and
training courses to protect your business better against corruption.
www.mvonederland.nl/thema/corruptie
www.business-anti-corruption.com

World Bank
The World Bank’s website includes a standard anti-bribery code. You can also find specific
country information, examples of how to deal with corruption and information on the form and
extent of the problem and reporting options. There is also a blacklist of corrupt businesses
and individuals that are debarred from tendering for World Bank contracts.
www.worldbank.org

United Nations Global Compact
Global Compact is a United Nations initiative to promote global social and environmental
guidelines. It is made up of thousands of businesses and organisations and enjoys the
support of the Dutch government. One of its main priorities is the fight against corruption.
Guidelines to combat corruption are available on its website.
www.globalcompact.org/issues/transparency_anticorruption/index.html

Honest business, without corruption | 22

Information on partners
www.rijksoverheid.nl
www.oecdguidelines.nl
www.mvonederland.nl
www.vno-ncw.nl
www.mkb.nl
www.icc.nl

National Public Prosecutors’ Office

National Police Internal Investigations Department

Rotterdam office

Postbus 16424

Posthumalaan 74

2500 BK The Hague

3072 AG Rotterdam

Tel: +31 (0)70 3411 100

Postbus 395

Fax: +31 (0)70 3411 102

3000 AJ Rotterdam

Email: info@rijksrecherche.nl

Tel: +31 (0)10 4966 966
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Appendix
Your own integrity programme and code of conduct.

The following Seven Steps will help you prepare an integrity programme:
1

Draw up a code of conduct.

2

Appoint qualified staff to monitor compliance with the code

3

Bring recruitment, promotion and remuneration policy into line with the business’s
integrity standards.

4

Give staff information and training regarding the business’s standards of conduct.

5

Organise internal and external audits, checks and reports.

6

Set sanctions for infringements.

7

Improve the code if there are weaknesses.

The Seven Steps are inspired by the US Department of Justice Sentencing Guidelines.

Possible elements of an integrity code of conduct:


Compliance with legislation, regulations and corporate policy as underlying principle.



Full, truthful and accurate reporting.



Open and transparent communication.



Non-participation in party politics.



Avoiding conflicts of interest.



Not using business assets for improper personal gain.



Prohibition of bribery.



Making no use of unethical means to gain a competitive advantage.



A whistleblower scheme.

If you have a small business, a selection of elements from the Seven Steps and the code of
conduct may suffice. They can be presented in a separate code or as part of your corporate
policy. You can also ask your industry association if it has a standard code of conduct.
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This booklet is a joint publication of the Confederation of Netherlands Industry and
Employers (VNO-NCW), the Royal Association MKB-Nederland, the International Chamber
of Commerce Netherlands (ICC) and the Ministries of Economic Affairs, Agriculture &
Innovation, Foreign Affairs, and Security & Justice.

Confederation of Netherlands Industry

International Chamber of Commerce

and Employers (VNO-NCW)

Netherlands (ICC)

Bezuidenhoutseweg 12

Bezuidenhoutseweg 12

Postbus 93002

Postbus 95309

2509 AA Den Haag

2509 CH Den Haag

www.vno-ncw.nl

www.icc.nl

Royal Association MKB-Nederland

Government information

Head office

Tel: +31 77 4656767 (regular

Bezuidenhoutseweg 12

call charges apply)

2594 AV Den Haag

www.rijksoverheid.nl

www.mkb.nl
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General instruction investigation and prosecution money laundering

General instruction investigation and prosecution money
laundering (2008A006)
BACKGROUND
The Scientific Research and Documentation Centre of the Ministry of Justice has carried out
an evaluation of the system for the disclosure of unusual transactions. The results of this study
have been laid down in a report entitled "Uit onverdachte bron" (From an unimpeachable
source). This report has been taken as the basis for a policy response setting out a number of
measures intended to intensify the countering of money laundering. In this context the
government has asked the Public Prosecution Service to draw up a general instruction that
makes it possible to investigate and prosecute money laundering offences more frequently.
Priority
In the government's response to the National Threat Assessment 2004, serious or organised
crime, the approach to money laundering is highlighted as one of the spearhead policies in the
fight against organised crime. Money laundering is inextricably linked with very serious
forms of crime such as drug trafficking, human trafficking and human smuggling. Passages in
the National Threat Assessment concerning the interweaving of criminal and legitimate
business and the investment of the proceeds of crime in legal businesses and property show
that money laundering forms the core of the apparent invulnerability of a relatively stable
leading group of criminals in the Netherlands. There are strong suspicions that legal sectors
are involved in money laundering, where large amounts of money (cash or otherwise) flow
through operations such as catering, car dealerships and property trading. Added to that is the
role of the semi-legal circuit, such as coffee shops (shops selling soft drugs) and the informal
economy surrounding call shops, where underground banking takes place in a number of
cases. These networks, too, lend themselves to being used by organised crime.
It can also be said that there remains a lack of clarity concerning the money flows related to
international drug trafficking and the production of drugs (synthetic or otherwise).
In the necessary prioritisation of criminal investigation precedence is usually given to the
more visible sides of organised crime and the investigation of predicate offences (e.g. Opium
Act offences) rather than the laundering of money obtained by these crimes. Less attention
has usually been paid to the financial angle, as a result of which there is a danger of a lack of
knowledge and understanding of the money flows coming about.
Criminals must be effectively and efficiently deprived of the proceeds of serious crimes since
the motive of the perpetrators is in virtually all cases financial gain. An intensive approach to
the countering of money laundering is also needed to prevent networks of money couriers but
also professional service providers from continuing their crucial role in supporting organised
crime.
Paying less attention to the money laundering and money flows related to organised crime
will eventually give rise to a threat to the integrity of society and thus impair the pillars or the
state under the rule of law.

SUMMARY
This general instruction provides for the approach to money laundering.
The following subjects are covered:
1. The legal framework
1.1 Three forms of money laundering
1.2 Independent ground for prosecution
1.3 No confusion with predicate offence
1.4 Conviction for predicate offence not required
2. Investigation and financial analysis
3. The Disclosure of Unusual Transactions (MOT) questioning procedure
3.1 Consulting the Intranet Suspicious Transactions (IST)
3.2 Obtaining Disclosure of Unusual Transactions information by means of a national public
prosecutor (Lovj) sub2 or sub3 request.
3.3 Obtaining transaction information from foreign reporting centres
4. Prosecution policy
5. The national public prosecutor in relation to the disclosure of unusual transactions

TRANSITIONAL LAW
Appendices
1. Contacts at the National Public Prosecutor's Office for Financial Economic and
Environmental Offences
2. The currently applicable typologies
3. Request for the issue of information from the Disclosure of Unusual Transactions Register
(LovJ-sub2 request).

4. Request for the issue of information from the Disclosure of Unusual Transactions Register
(LovJ-sub3 request).

1. The legal framework
1.1 Three forms of money laundering
The following three forms of money laundering have been included in the Netherlands Penal
Code ('WvSr') since 6 December 2001:







Article 420bis WvSr renders the intentional form of money laundering punishable.
The suspect must know at the time of the act that the object that he conceals or hides
originates from crime. Conditional intent is sufficient in relation to this knowledge.
The terms "hide" or "conceal" in the offence description also imply intent. Here too,
conditional intent is sufficient [1].
"Intentional money laundering" is the lex generalis of the lex specialis habitual money
laundering as rendered punishable in article 420ter WvSr. A person is guilty of
habitual money laundering if he repeatedly commits the offence of intentional money
laundering.
Finally, there is the variation in the elements of the offence of money laundering,
provided for in article 420 quater WvSr. In the latter case it is necessary to prove
that the suspect could reasonably have suspected that the object originated from crime.
Intent must also be proved regarding the actions carried out by the suspect for the
money laundering activity. Conditional intent is sufficient for that proof; knowingly
exposing oneself to the by no means negligible chance that one is concealing, hiding
something through one's actions, etc.

1.2 Independent ground for prosecution
Before articles 420bis, 420ter and 420quater WvSr came into effect money laundering was
regarded as a form of receiving stolen property (articles 416 and 417 WvSr). However in
recent decades the importance of rendering money laundering independently punishable has
increasingly be acknowledged, not least in respond to the increasing importance attached by
the police and judiciary to the investigation of the proceeds of crime and the tackling of the
financial facilitators of organised crime (such as criminal money changers, money couriers,
but also professional service providers).
1.3 No confusion with predicate offence
With a view to more effectively countering money laundering, the 'fencing is stealing rule'
('heler-steler-regel') does not apply as is the case under articles 416 and 417 WvSr. This
implies that actions related to objects originating from crime committed by the money
launderer himself are also covered by the provisions of articles 420bis and 420ter of the Penal
Code. The purpose of the legislator here is to express the independent culpability of money
laundering. It is also important to note that in its ruling of 2 October 2007, NJ 2008, 16, the
Supreme Court of the Netherlands stipulated that the view that merely being in possession of
an object is not sufficient for qualification as money laundering is not supported by law.
1.4 Conviction for predicate offence not required

The money or other objects being laundered must originate from any prior criminal offence. It
is not a requirement for the object to originate in full from a criminal offence: an object
financed in part with criminal money and in part with legal money is also regarded as
originating from crime. It is also important to note that in its ruling of 28 September 2004
(LJN No. AP2124, HR 02679/03) the Supreme Court stipulated that to prove that the object
"originates from any criminal offence" it is not necessary to derive from the evidence that the
object in question originates from a precisely defined criminal offence. That also implies that
it is not necessary to derive from the evidence by whom, when and where this criminal
offence was actually committed [2].
Other than that, it seems that there is nothing to prevent a tax offence from being used as a
predicate offence for money laundering. At the time at which this general instruction was
written the Supreme Court had not yet considered a criminal case in which this arose. There
are however in the lower courts examples of criminal cases in which a conviction has
followed from matters such as the laundering of money generated from the committing of tax
offences (see, for example, Rb Amsterdam, 3 February 2005; LJN No. AT5766).

2. Investigation and financial analysis
To prosecute money laundering and deprive offenders of the proceeds of crime it is necessary
during each investigation into organised crime, drug trafficking, human trafficking, human
smuggling, arms trading and other lucrative forms of crime to look into the money flows
related to these offences. This investigation will generally reveal signs of money laundering
practices.
Signs of money laundering are also found in disclosures of unusual transactions which have
been confirmed as suspicious by the Financial Intelligence Unit (FIU.NL) (organisational
merger between the Disclosure of Unusual Transactions (MOT) and BLOM (Office for
Operational Support of the National Public Prosecutor for MOT cases (BLOM)) and have
been reported to the police and the Special Investigation Services.
The following three points are important to countering money laundering more effectively:
▬► Financial investigation should form part of all substantial investigations of the police
and/or the special investigation services (SIS) into serious or organised crime. The assigned
public prosecutor is responsible for making sure that this financial investigation is carried out.
▬► Wherever possible the police, the SIS's and the PPS institute an investigation in
response to suspicious transactions supplied by FIU.Nl.
▬► In cases where large amounts of cash or other unusual assets are found, their origin
should be investigated wherever possible to some extent.
If suspicious flows of money and assets are found in criminal investigations, consideration
should be given to instituting a Criminal Financial Investigation ("CFI"). This further extends
the powers under criminal law concerning the seizure of financial information and the
imposing of prejudgement garnishment.
The MOT questioning procedure as set out below should be used as standard for the forms of
investigation described above as well as in a Criminal Financial Investigation.

3. The Disclosure of Unusual Transactions (MOT)
questioning procedure
Information generated from suspicious transactions can be valuable at all stages of a criminal
investigation. The information could for example be important to the detection of crimes, to
establishing the modus operandi in certain causes, for the furnishing of evidence in money
laundering cases and as evidence of other offences, for the preparation of a demand for a
confiscation order and, finally, for analysis purposes.
3.1 Consulting the Intranet Suspicious Transactions (IST)
The police arm of FIU.NL operates an Intranet Suspicious transactions ("IST"). The unusual
transactions declared suspicious by the administrative arm of FIU.NL, through – among other
things – an automatic match with the Referral Index for Criminal Investigation Subjects
(VROS) (Criminal Investigation Reports (MRO)/Criminal Intelligence Unit(CIE)) database
are passed on to this IST by means of an automatic reporting system. All police forces have
an online connection and authorised access to this intranet and are able at all times to verify
whether the system contains any suspicious transactions that are relevant to current criminal
investigations. Also, a number of people employed at the Fiscal Intelligence and Investigation
Service and Economic Investigation Service (FIOD-ECD), the Social Intelligence and
Investigation Service (SIOD) and the Royal Netherlands Military Constabulary are authorised
to consult the IST. This will shortly also be applied to the Prosecution Service Criminal
Assets Deprivation Bureau (BOOM), the General Inspection Service (AID) and the National
Police Internal Investigations Department (Rijksrecherche).
3.2 Obtaining MOT information by means of a Lovj-sub 2 or sub 3 request
By virtue of article 2:13, paragraph 2b, of the Police Data Decree, the Office for the
Disclosure of Unusual Transactions (currently a division of FIU.NL, but legally still the
reporting centre), issues information from the register if there is a reasonable suspicion based
on the request for information (the Lovj-sub2 request) that a certain person has committed a
criminal offence. Since article 2:13, paragraph 2b of the Police Data Decree does not
prescribe that the request must be submitted by the Public Prosecution Service, the request
can be written by the investigating officer charged with the investigation into the subject of
the enquiry. The reporting centre determines whether the conditions of 2:13, paragraph 2b of
the Police Data Act have been met and whether the requested information can therefore be
issued. A standard form has been created for the submission of a Lovj-sub2 request. This form
will be included in the ABRIO model [3].
In more 'serious' investigations (see below for which cases are meant by this) the assigned
public prosecutor makes use of the option to view MOT details by means of a 'Lovj-sub3
request for MOT details. By virtue of 2:13, paragraph 2c of the Police Data Decree, personal
details which are processed by the reporting centre are issued (compulsorily) to:


by virtue of article 16, paragraph 1c of the Police Data Act to members of the PPS to
the extent that they are required in connection with their authority and control over the
police and/or the special investigation services;

provided that



issuing the data can reasonably be considered important to the prevention or
investigation of crimes within the meaning of article 10, paragraph 1a of the Act,
according to which the planning or committing of offences must be involved:



as provided for in article 67, paragraph 1 of the Code of Criminal Procedure (WvSv),
which are planned or committed in an organised context and, in view of their nature
or the relationship with other crimes planned or committed in the organised context,
constitute a serious breach of legal order;



for which the statutory description prescribes a term of imprisonment of 8 years or
more;



as described in article 67, paragraph 1, WvSv, which are designated in article 3:1 of
the Police Data Decree and which, in view of their nature or relationship with other
crimes committed by the party concerned, constitute a serious breach of legal order.

or

or

The assigned public prosecutor leading the investigation in which there is a need for
information from the MOT register submits a sub-3 request in writing to the National Public
Prosecutor. The national public prosecutor verifies that the criteria for the request set in
article 2:13, paragraph 2c of the Police Data Decree have been met. If the criteria have been
met, the national public prosecutor submits the sub-3r request to the reporting centre. Pursuant
to article 16, paragraph 1c of the Police Data Act, the reporting centre is obliged to issue the
information obtained through the intervention of the national public prosecutor to the assigned
public prosecutor in charge of the investigation in question. A standard form has been created
for the submission of a Lovj-sub3 request. This form will be included in the ABRIO model [4].
3.3 Obtaining transaction information from foreign reporting centres
The submission of an Lovj-sub2 or sub3 request also makes it possible to make enquires at
foreign reporting centres (Financial Intelligence Units, FIUs). It must be stated in the Lovjrequest that the requesting party is not interested only in transaction information held in the
MOT database but also in information that could be present in country X. These FIUs have
united internationally in what is known as the Egmont Group, in which they have made
agreements on a uniform information issuing regime on which basis information can be
exchanged. The Egmont Group has an online system that the reporting centres can use to
make enquiries with each other and to establish whether people who are the subject of a
criminal investigation are in their own systems for unusual and/or suspicious transactions. In
view of the internationalisation of crime and the international payment transactions frequently
used by criminals, this option for making enquiries should be used in many investigations.

4. Prosecution policy
If an investigation reveals indications of criminal money flows, the conducting of financial
transactions or simply being in possession of money or objects originating from any criminal
offence, the assigned public prosecutor should specifically consider prosecution for the
offence of money laundering. This also applies to cases where suspects are also to be

prosecuted for other offences, such as committing the predicate offences with which the
criminal proceeds were obtained. In that case consideration should be given to a prosecution
for money laundering.
The 'countering of money laundering' is specified at each public prosecutor's office as a
priority and a task of the organisation. In the context of this task all public prosecutor's offices
will have to provide a point of contact from which information can be obtained considering
money laundering investigations running at the public prosecution service, money laundering
investigations that have been conducted and the results of those money laundering
investigations. The contact point will also provide the assigned public prosecutor with
expertise and advice on the subject of money laundering, much as the confiscation public
prosecutor does this in his professional field.
Case law that has developed since the money laundering articles came into effect, and case
law from insights that can be derived from case law from the period in which the receiving
stolen property provisions of articles 416 and 417 of the Penal Code were still being used for
the prosecution of money laundering suggests that the following elements can be derived that
are important to the furnishing of evidence.


That the object originates from crime must be formulated as a charge and proven.
The offence does not require any further designation or description; it is sufficient to
state the fact that the object originates from crime. The court is not required to identify
the precise offence from which the object originated. This will not generally be
possible, and is not relevant to the culpability of money laundering (cf. HR 28-092004 LJN: AP2124).



It is not necessary to be able to derive from the evidence by whom, when and where
the underlying crime was actually committed (cf. HR 28-09-2004 LJN: AP2124).
According to the findings of PG Fokkens in the aforementioned ruling the Court of
Appeal has the option of considering the chance that the money could also have been
legally obtained as being so improbable that it can presume it to have been proven that
the money originated from an offence or offences. After all, in this case everything
pointed towards this case concerning money whose existence and origin was to be
kept concealed.
To prove intentional and habitual money laundering, conditional intent must be
demonstrated concerning the suspect's knowledge that the object originated from a
crime. In that case it is possible to make use of the formulation that the suspect
"intentionally accepted the significant chance". Culpable money laundering requires:
culpability regarding the fact that the object originates from crime. The suspect could
reasonably be expected to have suspected this. According to the Supreme Court (HR
17 December 1985, NJ 1986, 428) this is indicative of 'gross or significant negligence'.





According to the Supreme Court (cf. HR 9 February 1999; NJ 1999, 327) the terms
acquire, being in possession and transferring are of sufficient actual significance not to
require any further description in the charge under article 416 of the Code of Criminal
Procedure. The terms conceal, hide, convert and use will however require further
description.



To prove money laundering the PPS and the court can make use of what are known in
an international context as "typologies" of money laundering [5]. This concerns more

or less objective characteristics which experience shows indicate money laundering of
the proceeds of crime. An analysis of cases already settled and a comparison of cases
could serve to differentiate certain types of money laundering with their
accompanying defining features. In the Netherlands typologies of this nature have
been developed by the FIU.NL. By way of illustration the typologies being operated
when this general instruction came into effect will be added in the appendix.
NB A list is kept at the National Public Prosecutor's Office for Financial Economic and
Environmental Offences of typologies based on FIU.NL's own observations and typologies
established in an international setting (Financial Action Task Force: "FATF"), which can be
consulted by all public prosecutors who need them for the furnishing of evidence in money
laundering cases. [6].

5. The national public prosecutor in relation to the
disclosure of unusual transactions
The National Public Prosecutor for MOT matters (referred to below as: Lovj) promotes the
efficient and effective use of details about suspect transactions reported by the administrative
arm of FIU.NL.
Since 1999 the MOT has passed on suspicious transactions to the BLOM, the Office for
Operational Support of the National Public Prosecutor for MOT cases. The BLOM operates
under the authority of the Lovj and is established at the National Criminal Intelligence Service
of the National Police Services Agency.
With effect from 1 January 2006 the MOT and the BLOM have been merged into the project
organisation Financial Intelligence Unit Nederland (FIU.NL) for a term of 2.5 years. The
project organisation has been placed administratively with the National Police Services
Agency (KLPD). In mid-2008 the project organisation will be evaluated with a view to
making a definitive merger and administrative positioning.
The police arm of FIU.NL (formerly BLOM) is developing the following activities for the
investigation of money laundering:


The production of investigative information for the investigating services. The police
arm will be notified of the suspicious transactions by the administrative arm
(administrative MOT register). The ultimate aim of these reports is to provide the
investigating services (both the police and the special investigation services) with the
information they need to investigate matters including money laundering practices. To
achieve this the police arm collects data from investigation registers, tax registers and
open sources in order to supplement and refine the information about the suspicious
transactions so that the clients, the investigation services, are able to make better use
of the information. In simple terms the police arm provides the semifinished products
on which basis the investigation services can decide whether to launch a criminal
investigation. This information can also be used for investigations that have already
been launched. FIU.NL has account managers who coordinate the demand from the
investigation service on the one hand and the supply from FIU.NL on the other, and
who pass on cases to the investigating service which are eligible to conduct the case in



view of the area in which it takes place or its subject (designated for a special
investigation service).
Administration of the IST.



The performance of crime analyses based on all information available to the police
arm. These strategic analyses are carried out three times a year.



The performance, in cooperation with an investigation team, of strategic and
operational analyses of suspicious movements of money related to the area or the
subject into which the relevant team wishes to investigate.

The Lovj is charged with exercising authority over the police arm of FIU.NL. He also ensures
that the Public Prosecution Service pays sufficient attention to the countering of money
laundering and is responsible for the extent to which the investigating services take up cases
prepared by FIU.NL. To ensure that this task is performed adequately it is important to
maintain an overview of how these cases are followed up.


Depending on the consultative structure, such as the TriPartite Consultation ("TPO"),
three-way consultation or other coordinating consultation, the investigation proposals
presented by FIU.NL under the responsibility of the Lovj should be discussed,
assessed and accepted or rejected.



The Lovj should periodically be informed by the money laundering contact point of
each district public prosecutor's office, the National Public Prosecutor's Office and the
account manager of the Policy department of the National Public Prosecutor's Office
for Financial Economic and Environmental Offences about the investigation proposals
assessed at the coordination meeting and whether they have been accepted or rejected.

The information position of the Lovj is thus of such a nature that he is able to adequately keep
the Board of Procurators General informed of the approach to money laundering cases.
Given the fact that the Lovj is partly determinative for the focus areas of FIU.NL, it is also
important that presumed new typologies and methods of suspects engaged with financial
transactions are reported by the investigation teams to the Lovj so that he can assess whether
it is necessary for FIU.NL to further investigate the matter.

TRANSITIONAL LAW
This general instruction is valid from the date on which it comes into effect.

APPENDIX 1
Contacts at the National Public Prosecutor's Office for Financial Economic and
Environmental Offences
The National Public Prosecutor Disclosure of Unusual Transactions (Financial Services) Act

Mr. E.W. Noordhoek
Mr. C.P.W. Kok
P.O. Box 19518
NL-2500 CM The Hague
Telephone: 070 - 3023200
Fax: 070 - 3023222

APPENDIX 2
The currently applicable typologies:
When a concrete cases such as that described here arises, it can form the basis of a
presumption of money laundering.




















The fact that there is no legal economic explanation for the exchanged currencies and
the frequency of the exchanges;
The absence of a legal economic explanation for the exchanging of large amounts of
money;
The absence of a legal economic explanation for the exchanging of foreign currency;
The transactions are not in proportion to the income;
The cash exchanges in a money laundering cycle are often carried out to interrupt the
paper trail;
There are large quantities of cash in various currencies: it is generally known that
various forms of crime involve large amounts of cash in various currencies;
The physical transport of large amounts of cash: the physical movement of large
amounts of cash involves a serious safety risk;
The fact that no economic activity regarding the suspect is known in relation to the
various countries in which transactions are conducted;
The fact that several exchange transactions are carried out in a single day at various
exchange offices/banks or at various branches of these exchange offices/banks;
The fact that money is delivered without being counted on a number of occasions;
The fact that money is exchanged in small denominations into large denominations on
a number of occasions;
The fact that the trade in illicit drugs generates a lot of cash in small denominations;
The fact that the trade in illicit drugs generates a lot of money in various currencies;
The fact that the suspect maintained (or maintains) contact with people with criminal
records;
The method used to transport and/or hand over the money;
The fact that the suspect refuses to explain the origin of the money;
The fact that the apparent intention was to avoid the notification limit;
The fact that a reward was paid for the exchange transactions carried out by the
suspect;
The fact that carrying out numerous money transfers from the Netherlands to various
people in the Caribbean is usually related to the smuggling of cocaine from the
Caribbean to the Netherlands;








In cases were money transfers are frequently conducted (it is fact that it costs
substantially more to transfer money abroad via money transfers than via non-cash
transfers);
The fact that Dutch nationals have money in bank accounts opened abroad in order to
keep it out of sight of the Dutch authorities and/or Dutch investigation services;
The fact that the suspect has a bank account abroad / in Germany and has stipulated a
Postversandverbot (correspondence prohibition) (taking this action keeps the bank
account or accounts out of sight of the Dutch authorities and/or Dutch investigation
services);
The fact that previous investigations have revealed that exchanging British pounds and
Scottish pounds into small denominations outside of the United Kingdom can often be
placed in relation to drug trafficking.

Jurisprudence
Supreme Court, 7 July 2009, UN: B14747
Findings
No. 08/02873
Session: 19 May 2009
Mr. Vellinga
Findings re.
[Suspect]
1. The suspect has been sentenced by the Court of Amsterdam to four years’ imprisonment,
with a withdrawal from circulation, confiscation and an order to return the goods as indicated
in the judgement, for, 1 “deliberately acting as a co-perpetrator in conflict with a prohibition
contained in Article 2, sub B of the Opium Act, committed several times”, and 2 “acting as a
co-perpetrator in money laundering, committed several times.”
2. There is a connection between the cases 07/11476, 07/12477, 07/1265 and 08/02873. 1 shail
give a decision in all these cases today.
3. On behalf of the suspect, A.J.M van Roy, solicitor in Amsterdam, has presented two
arguments for appeal.
4. The first argument complains that Article 6, paragraph 1 of the ECHR has been infringed
because the period between instituting the appeal and sending the documents to the Supreme
Court was exceeded.
5. The suspect instituted the appeal on 22 December 2006. According to the stamp on the
inventory of the documents, they arrived at the court registry of the Supreme Court on 3 July
2008. 1 would officially like to add that the Supreme Court will make ajudgement more than
two years after the appeal was instituted. This means that the reasonable period referred to in
Article 6, paragraph 1, ECHR was exceeded, and the punishment must be reduced in view of
the extent to which this period was exceeded.
6. The argument is successful. (1)
7. The second argument complains that the proven fact of co-perpetration cannot be deduced
from the evidence that was used sub 2.

8. With regard to the suspect, it was ajudicial finding of fact sub 2, that “he repeatedly
acquired sums of money in the Netherlands in the period from 14 December 2001 to 13
October 2004, had these sums of money in his possession and transferred them, while he and
his co-perpetrator knew that the sums of money described above were directly or indirectly
derived from criminal activity.”

9. Unlike the charge the judicial finding of fact did not state that the suspect committed the act
“jointly and in association with another person”. In view of the fact that the court qualified the
proven action as did the court in the first instance as acting as a co-perpetrator in an act of
money laundering and also taking into consideration the fact that the judicial finding of fact
entails that the suspect “and his co-perpetrator” know that the sums of money concerned were
derived from a criminal activity, the words included in the charge with regard to act 2,
“jointly and in association with another person” were clearly omitted by mistake in the
judicial finding of fact. To that extent, the Supreme Court can read the improved version of
the judicial finding of fact.
—

10. The suspect was convicted of committing an act of money Iaundering~~co-perpetrator.
For ajudicial finding ~fl~t för a co-perpetrator it is required that the close and conscious
cooperation between the suspect and his co-perpetrator(s) that follows from this evidence is
such that it can be described as co-perpetration, in this case of money laundering (2). For the
proof of co-perpetration, it is not necessary that the different persons who are cooperating
each individually carry out all the elements of the crime. The elements can be divided
amongst different persons. (3) For co-perpetration, it is required that the cooperation
concerned is focused on the criminal conduct, i.e., in this case on money laundering. (4)
11. The evidence that was used entails, inter alia:
that the suspect sold cocaine for € 20/half a gram and received money for this (exhibit 1);
that others sold cocaine for him for € 2700/10 grams (exhibit 5);
that amongst other things, scales were seized from the suspect where traces of cocaine were
found (exhibits 25 and 26) and that folded paper with cocaine was found in his car and locker
(exhibit 27 and 28);
that [co-perpetrator 2] received money from and kept money for the suspect (exhibit 52, 53
and 54);
that € 268,400 was found in the attic used by [co-perpetrator 2]
that in addition USD 65,000 in cash was found and that these dollars were packaged in an
edition of the Diemer Courant, and that of the suspects in the Salsa investigation, only the
suspect is resident in [place] (exhibit 14);
that [co-perpetrator 2] had significant sums of money in different bank accounts (exhibits
57, 58 and 59)
-

-

-

-

-

12. Taking into account the fact that the evidence means that the suspect was not only dealing
cocaine on his own and receiving money for it, but that others were also dealing cocaine for
him, it can be deduced from the evidence that the suspect acquired money which he received
from dealing cocaine himself, and that this money was in his possession (5). As the evidence
also means that [co-perpetrator 2] received money from the suspect and kept it for him, large
sums of cash were found at [co-perpetrator 2] of which a large sum of dollars was packaged in
an edition of the Diemer Courant, the suspect was the only suspect in the Salsa investigation
who lived in [place] and that it is generally known that large sums of cash are involved in the
cocaine trade, it can also be deduced from the evidence that was used that the suspect
transferred the money acquired from that trade to [co-perpetrator 2], [co-perpetrator 2]
acquired this money and then held this money.
13. It cannot be deduced from the evidence that was used that [co-perpetrator 2] knew (6), as
was declared proven, that the money received by him came from criminal activity. The Court
clearly comes to a differentjudgement about this, but in the absence of further arguments for

the proof, it is not possible to ascertain why.
14. As the conscious cooperation required for co-perpetration must focus on carrying out the
criminal activity and it is required for money laundering that the money is known to have
come from criminal activity, the co-perpetration declared to have been proven cannot be
deduced from the evidence that was used. (7)

15. The argument is successful.
16. Apart from the fact that the reasonable period referred to above sub 5 was exceeded, 1 did
not find any official grounds on which the disputed judgement should be overturned.
17. This decision concerns the overturning of the disputed judgement as regards the fact that
was declared to have been proven sub 2 and the punishment that was imposed, and insofar as
a reference to the Court or a reference to an adjacent Court in order that the case can be
judged again in higher appeal, and dismissed, rejecting the rest of the appeal.

Procurator-General
at the Supreme Court of the Netherlands
AG

Supreme Court, 28 September 2004, NJ 2007, 278
Findings
Findings, acting j udge. Procurator-General, Mr. Fokkens:
3. The argument is that It cannot be deduced from the evidence submitted that the money
resulted from a crime.
4. With regard to the suspect, the Court declared that it was proved that:
“He had a large sum of money in his possession on 19 April 2002 in Schiphol, municipality of
Haarlemmermeer, viz. 24,000 euros, while he knew that this sum of money was obtained
directly or indirectiy from criminal activity.”
5. The Court used the following evidence for this purpose:
an official report of the investigating officers, Savelberg and Buis, containing the record of
findings:
“On 19 April 2002 we were at Schiphol, municipality of Haarlemmermeer. 1, Savelberg, saw
a man who was not known to me. Upon request he handed over his plane ticket and passport
to me. From the passport 1 conciuded that the man was called: M., L., bom in (...) Curaçao.
From the plane ticket 1 conciuded that M. was intending to leave for Bonaire.
When 1 asked his ifhe had any money, he answered that he had about 800 US Dollars with
him. When T asked him whether he had any more money, he denied this. 1 then subjected M.
to a body search and searched his clothes. In this search 1 feit a hard bulky object at the level
of his ankles. Upon request, M. said that there were two packages on his ankles containing a
total of€ 4000 and that he had no further money with him. Upon request, M. handed us two
packages that were hidden inside his socks. We saw that the content of the two packages
consisted of an amount of banknotes in euros. We then took M. with us for a more detailed
body search and search of his clothing. During this search 1, Buis, feit an abnormal thickening
at the level of his groin and in his trouser pocket. Upon request M. handed us a package
which he took out of his waistband. We saw that the content of this package consisted of a
green substance which resembled marijuana in terms of odour and composition. At the same
time, M. handed us a pile of banknotes which he removed from his trouser pocket. In total, the
suspect had 24,000 euros on him in banknotes.
T, Buis, tested the substance 1 found with a test set provided by the state for this purpose. T
noted the following: There was a positive colour reaction in the set with which 1 tested the
substance for the presence of hemp, so that it could be assumed that the substance that was
tested was probably hemp. The net weight of the substance that was found amounted in total
to approximately 32.5 grams.”
and
the statement by the suspect made on 19 April 2002 and shown in the official report of the
investigating officers, Savelberg and Buis:
“The money that you found on me belongs to J. 1 was given money by J., and 1 had to take it
to Bonaire. 1 thought the money was not from honest work, because such large sums were
involved. 1 thought the money came from drugs or stealing.
J. bought the ticket for me. J. told me that 1 must hide the money on my ankles and on my
back. On my way to Schiphol J. gave me 2 packages and some other money. You also have
that other money.
-

-

The drugs 1 had with me were given to me by J. and 1 had to give them to someone in
Bonaire, together with the money. This person was to recognise me by my clothes. 1 was
supposed to give the money and the drugs to this person. J. told me that 1f they caught me, T
was not to say whose money it was. 1 know that 1 was doing something that was forbidden.”

6. Art. 42Obis of the Criminal Code states:
1. The following persons will be guilty of money laundering and will be punished with a
prison sentence of a maximum of four years or a fine of the fifth category:
a. a person who hides or conceals the true nature, origin, place of discovery, sale or movement
of an object, or hides or conceals who has the right to an object or has it in his possession,
while he knows that the object is directly or indirectly derived from criminal activity;
b. a person who acquires an object, has It in his possession, transfers, converts or makes use of
an object while he knows that the object is directly or indirectly derived from criminal
activity.
2. Objects refer to any goods or property rights.
7. This article was introduced with the Act of 6 December 2001, Bulletin of Acts and Decrees,
606. i2~tI Chapter 3 of the Explanatory Memorandum with the bill concerns the proof of
money laundering. The relevant passages from this chapter for the discussion of the argument
are as follows:
8. In this context the article-by-article explanation then also states:
“It is sufficient that it is (charged and) proven that the object is derived from criminal activity.
It is not required for the Court to identify on exactly what crime the object is based. In many
cases this will not be possible, while it is not relevant either for the culpability of money
laundering, For example, where this concerns the activities of suspect Y. with regard to a
bank account into which he and his companion are accustomed to pay the proceeds of their
various criminal activities (human trafficking, extortion, drug trafficking), but it is not dear
from which of these activities the money concerned was derived (possibly from all of them),
it can nevertheless deemed to have been proven that this money was derived from a criminal
activity. noot 2,,

9. The proposition of the argument is that the furnishing of proof by the Court amounts to the
suspect being convicted because the money was clearly derived from criminal activity, and
that this is insufficient. After all, as the expanatory memorandum reveals, the government
deliberately decided not to reduce the burden of proof in this way. The Court unjustifiably
failed to respond to a defence with this scope.

10. T do not deem the argument to be founded. It must be proven that the money which the
suspect had with him was derived from criminal activity. This proofcan be provided in a way
indicated above in the expanatory memorandum, and a direct link can be made between the
criminal activities that were established and the money that was found, but also because the
judge establishes facts and circumstances in the evidence which he deems to lead to the
conclusion that the money must have been derived from criminal activity. This is the case that
applies here. From the content of the evidence, the Court has concluded that the money must
be derived from crime. This judgement is understandable in view of the circumstance:
-

that it concerns a large sum in cash;
that the suspect’s dient arranged the trip and purchased the ticket;
that the suspect concealed the money on the instructions of his dient;
-

that the suspect was to deliver the money in Bonaire to a person who would
recognise him by his clothes;
that the suspect was not to say who the money belonged to, if he was caught.
-

-

In fact, all these things indicate that the existence and origin of this money were to remain
concealed, and therefore the Court was able to consider the possibility that the money might
have been obtained legally to be so improbable that it could assume that the money was
derived from a criminal activity as a proven fact.
II. There is no question of a defence to which the Court should have expressly responded,
because the Court did not impose a reduction in the burden of proof, but considered the
evidence sufficient to judge that the money was derived from crime.
12. The argument fails.

Supreme Court, 7 October 2008, NJ 2009, 94.
Findings

Findings, Procurator-General, Mr. Fokkens:
The suspect was acquitted of (habitual) money laundering by the Court in The Hague on 29
November 2006. The Advocate-General instituted an appeal against this acquittal. Mr. L.
Plas, acting Advocate-General in The Hague, submitted a statement containing two arguments
for appeal. Mr. A. Lina, solicitor in Venlo, submitted written comments in response, on behalf
of J.
2.
The prosecution of the suspect was based on the suspicion that she cooperated in laundering
the proceeds of the trafficking in soft drugs of her husband, amongst other things, by paying
money she had received from her husband into foreign bank accounts. The suspect denied
that she knew that her husband, who was known as the ‘hash king of Venlo’, according to her
mother, was dealing in soft drugs. However, the Courtjudged that she did know about her
husband’s drug dealing and sentenced her to 24 months’ imprisonment for habitual money
laundering, of which six months were suspended.
3.
On appeal, the Court came to the conclusion that the available evidence was insufficient to
declare that it had been proven that the suspect knew or should have reasonably suspected that
the money she received came from dealing in soft drugs. The Court then considered the
question whether the fact that the suspect did know that the money she received would not be
notifïed to the Dutch tax administration is sufficient to declare that the charge of money
laundering is ajudicial finding of fact. The Court answered this question in the negative as
follows: In judging the question whether cooperating with opening and closing bank accounts
abroad in someone else’s name justifies the conclusion that the suspect had the knowledge
referred to above, the Court does not consider that It is important that the suspect admits
having cooperated with the above-mentioned activities, while she knew that this involved
“black money”, viz. income which was not mentioned to the tax authorities from car dealing
and other forms of unregulated, in itself legal trade, with regard to which the court session
considered that It was plausible that her husband, the co-suspect F., actually engaged in this.
The mere fact that money is concealed from the tax authorities does not in itself make the
source of that income illegal. Therefore it cannot simply be deduced from her knowledge that
the money concerned was “black money”, that she knew or should have reasonably
suspected that the money in these accounts came from criminal activities.
4.
The first argument is raised against that consideration with the complaint that the Court has
therefore acquitted the suspect of something other than the offence she was charged with.
According to the argument, the Court incorrectly explained the charge based on the words
“proceeding from criminal activity” used in Articles 42Obis and 420quater Criminal Code by
judging that “black money” cannot be characterised as money proceeding from a crime in the

sense meant in those provisions.
5.
In the first instance, it should be noted that the higher appeal was not concerned with the
question whether the money paid into foreign bank accounts by the suspect involved proceeds
from crime. Although this has not been established, it appears that there was no discussion
about whether that money wholly or largely originated from dealing in soft drugs. Assuming
that, as the Court considered, the suspect did not know that the money concerned was the
proceeds of dealing in soft drugs, the appeal concerns the following question: Does the fact
that the suspect considered that the money concerned was so-called “black money” from her
husband’s dealing in cars and other legal trading mean that the required intent applied for her
with regard to the money concerned being derived from crime?
6.
The fact that the money launderer had an incorrect picture of the crime by which the
laundered money had been obtained, and was under the impression that It concerned a crime
other than the crime actually committed, is not relevant to answer the question whether
deliberate money laundering was involved. In this respect, 1 refer to the case law on receiving
goods. There is a close connection between elements of receiving stolen goods and money
laundering: Parliamentary Papers, 1 2000/0 1, no. 288a, p.5; Parliamentary Papers II
1999/2000, 27 159, no. 3, p. 5.
The case law on receiving goods states that when the suspect is charged with deliberately
transferring money obtained from theft for financial gain, it must be proved that the suspect
knew that the money transferred had been obtained by theft, or at least accepted the
substantial probability that this was the case (Supreme Court, 29 April 1997, 1997, 547 and
30November 1999, 2000, 215).

However, if it has been charged that the suspect knew, etc., that the goods were the proceeds
of crime, it does not have to be proved that the suspect was aware of the nature of the crime
(Supreme Court, 27 April 2004, 2004, 494).
7.
The fact that this line of thought can also be applied to the money laundering provisions is
dear from the parliamentary preparation of the act in which Art.
42Obis and 42oquater were inserted. In connection with the required intent or culpa, the
Explanatory Memorandum also states, with regard to receiving stolen goods: as in the case of
receiving stolen goods, for a conviction It is necessary to prove that the suspect should at least
have reasonably suspected that the object concerned originated from crime. Parliamentary
Papers 111999/2000, 27 159, no. 3, p. 9. Also see Court of Appeal, 19 September 2006, R.W.
2007/08, p. 609 et seq. on p. 610 sub 6, regarding the Belgian money laundering provisions:
“To be found guilty of one of the money laundering offences, It is at least required, but is
sufficient that the perpetrator of the activities knew or should have known about the criminal
origin or illegal origin of the goods [...] on condition that, in the actual circumstances in
which he carried out the activities, he should have known that the goods did not have an
origin other than a criminal or illegal origin.”
In connection with a recent amendment of an act, cf: T. Loquet & F. Desterbeck,
‘Witwassen... de wetgever zit niet stil. De wet van 10mei2007’ (Money laundering, the
legislator is not standing still. The Act of 10 May 2007), R.W. 2007/08, pp. 1482—1 495 0fl p.
1487.

8.
This brings me to the question whether the decision of the Court is correct that “black money”
obtained from legal activities is derived from “illegal activity” in the sense of Art. 42Obis et
seq. because of the lack of fiscal justification for this income.
9.
In the lower case law the judgements are different, as is evident from an article about money
laundering, published by Van der Hoeven in the first issue of Strafblad (R. van den Hoeven,
‘Witwassen: leuker moeten we het niet maken’ (Money laundering: we shouldn’t make it any
more fun), Strafbiad 2008, pp. 23 37). For example, in ajudgement of 20 July 2007 (UN
BB0037), the Court of Amsterdam considered that “this was money that was not fiscally
justified and therefore constituted the proceeds of crime.” The Court of The Hague expressed
the same view in the reasons given for the punishment in UN AZ4557 (15 December 2006).
-

10.
The Court of Breda came to a different conclusion in ajudgement of 23 November 2007, UN
BB8749, when it considered that the presence of black money does not automatically mean
that the money proceeds from a crime, because the money for which a tax return should be
submitted could actually have been obtained in a completely lawful way. In one of its
judgements in the Clickfonds cases (14 March 2006, UN AV4924) the Court of Amsterdam
expressed the same view when it considered that concealing the possession of assets and
income received from the tax authorities does not lead to any change in the presumed legal
origin of the money that was concealed, and that this judgement also applies for the amount
of tax that has been insufficiently levied and should be paid to the tax authorities at any time.
—

—

11.
There is an indication that these last views are not correct in the case law about the
confiscation of unlawfully obtained advantage. In pursuance of Art. 36e, paragraph 2,
Criminal Code, the dispossession of an unlawfully obtained benefit is possible, inter alia, if
the convicted person has benefitted by means of or from the proceeds of the criminal act with
regard to which he was convicted. Up to the amendment of the confiscation measure in 1993,
the text of Art. 36e referred to a benefit obtained by means of or from the criminal act which
resulted in the conviction. Under the confiscation measure which applied up to 1993, the
amount paid to the tax administration was characterised as such a benefit. This is dear from
the decision which forms the basis of Supreme Court, 2 May 1995, 1995, 613, which was
upheld by the Supreme Court.
12.
The new Art. 74 AWR (State Taxes Act) also demonstrates that such a benefit should be
viewed as a benefit obtained by means of or through the criminal act. In the amendment of
the legislation on confiscation, the legislator decided in the new Art. 74 AWR that a benefit
obtained as a result of tax fraud should not fall under the application of the confiscation
measure. This would be superfluous ifsuch a benefit did not have to be viewed as a benefit in
the sense of Art. 36e of the Criminal Code. 1 am inclined to conciude from these matters that
in principle such a benefit should also be viewed as an “object directly or indirectly
proceeding from crime”, in the sense of Art. 42Obis of the Criminal Code, that can be
laundered.
13.

Furthermore, the text of Art. 42Obis et seq. argues for the applicability of the penalisation of
money laundering for the proceeds from fiscal offences. This is formulated in general terms.
Furthermore, the Netherlands has undertaken to penalise the money laundering of the
proceeds of criminal acts for which the sanction is a criminal sentence of one year or more.

14.
This obligation to penalise money laundering is based, in the first place, on the Convention
on Money Laundering, Search, Seizure and Confiscation of the Proceeds from Crime,
(Strasbourg 8 November 1990). Treaty Series 1990, 172; entered into force (also for the
Netherlands) on 1 September 1993, Treaty Series 1993, 88, pp. 4-5.
This Convention leaves It to the contracting parties to decide on the acts for which money
laundering must be penalised. The Explanatory Report shows that It was concerned in
particular with serious crime and crime which resuits in enormous benefits. With regard to
these crimes express mention is made of drug trafficking, terrorist crimes, organised crime,
violent crimes and crimes involving the sexual exploitation of children and young people,
extortion, abduction, environmental crimes, economic fraud and insider trading. (Explanatory
report on the Convention on Laundering, Search, Seizure and Confiscation of the Proceeds
from Crime, Strasbourg 1991, p. 17, par. 27.)
However, the convention does not contain any obligation in this respect.

15.
The Money Laundering Directive subsequently drawn up (91/308/EEC) initially left it to the
member states to indicate the criminal activities which give rise to the penalisation of money
laundering. Art. 1 Directive 91/308/EEC of the Council of 10 June 1991 on the prevention of
the use of the financial system for the purposes of money laundering, included in M.J.
Borgers & F.G.H. Kristen, Europees straf(proces)recht (European Procedural Law),
Nijmegen: Ars Aequi Libri 2006, p. 43.
In a Directive for the amendment of this Directive the obligations in respect of penalisation
are declared to be applicable for criminal acts which are designated as “serious offences” in
the Joint Action 98/699/JA! of 3 December 1998. Directive of the European Parliament and
the Council of 4 December 2001 for the amendment of the Directive 91/308/EEC of the
Council for the prevention of the use of the financial system for money laundering, OJEU L
344 of 28 December 2001, p. 76. In this respect 1 assume that the reference to the Joint Action
98/699/GBVB on p. 78 is a dear translation error and should actually be 98/699/JA!. The
English and French versions of the Directive refer to the JHA and the JA! respectively, both a
translation of the JA!. Directive 91/308/EEC was withdrawn: Art. 44 Directive 2005/60/EU of
the European Parliament and the Council on 26 October 2005 for the prevention of the use of
the financial system for money laundering and terrorist financing, OJEU 2005, L 309 of 25
November 2005, p. 15; Borgers/Kristen, a.w., p. 81.
The Joint Action includes amongst serious offences, ‘offences which are punishable by a
maximum penalty of more than one year’s imprisonment or detention.” Art. 1, sub b Joint
Action of 3 December 1998, 98/699/JAJ, OJEG L 333 of 9 December 1998, p. 1. Also see
Art. 3, paragrap 5, sub f, Directive 2005/60/EU. Parts of the above-mentioned Joint Action
were withdrawn in Art. 5 of the Framework Decision of the Council of 26 June 2001, ! on
money laundering, the identification, search, freezing, attachment and confiscation of aids for
and the proceeds of crime (OJEU 2001, L 182 of 5 July 2001, p. 1). !t must be assumed that
this Framework decision is nul! and void on the basis of C of J, EU 13 September 2005 no. C
176/03 Jur. 1, p. 7907 (Council v. Commission).7 See Communication from the Commission
to the European Parliament and the Council on the implications of the Court’sjudgment of 13

September 2005 (Case C-1 76/03 Commission v Council), COM (2005) 583 final/2, Annex p.
7. In the case that the Framework Decision is nuil and void, It is important that Art. 1, sub b.
of the Framework Decision describes serious offences in the same way as the (withdrawn)
Joint Action.
In combination with Art. 6 of the above-mentioned Convention of 8 November 1990, this
Joint Action entails that any offence which is punishable by a maximum penalty of more than
one year’s imprisonment must be identified as a predicate offence in connection with which
money laundering must be penalised. No restrictions are permitted, with the exception of tax
offences. However, this limitation may only involve the confiscation of proceeds of offences
which are punishable under tax legislation. Art. 1, final sentence of Joint Action of 3
December 1998, 98/699/JHA.

16.
The first recommendation of the Financial Action Task Force on Money Laundering (FATF)
also refers to offences which are punishable by a minimum penalty of one year’s
imprisonment as serious offences. Recommendation 1 of the Financial Action Task Force on
Money Laundering, The Forty Recommendations: ‘Where countries apply a threshold
approach, predicate offences should at a minimum comprise all offences that falI within the
category of serious offences under their national law or should include offences which are
punishable by a maximum penalty of more than one year’s imprisonment or for those
countries that have a minimum threshold for offences in their legal system, predicate offences
should comprise all offences, which are punished by a minimum penalty of more than six
months imprisonment.’ On the FATF, see G. Stessens, De nationale en internationale
bestrijding van het witwassen. Onderzoek naar een meer effectieve bestrijding van de
profijtgerichte criminaliteit (The national and international combating of money laundering.
Research into more effective combating of profit-oriented crime), Antwerp-Groningen:
Intersentia 1997, pp. 30—31.
The Explanatory Memorandum with the proposal which resulted in the Act in which Articles
42Obis and 42oquater Criminal Code were inserted, referred to these
recommendations. Parliamentary Papers 111999/00,27 159, no. 3, p. 1.
In other words, even an offence for which there is a maximum of more than one year’s
imprisonment under the tax legislation can be identified as a predicate offence of money
laundering.
17.
The above-mentioned restriction in connection with confiscation can be explained by the
proviso made by the Netherlands in respect of the above-mentioned Convention on money
laundering, search, seizure and confiscation of the proceeds from crime. The proviso reads as
follows: In accordance with Article 2, paragraph 2, of the Convention the Kingdom of the
Netherlands declares that It reserves the right not to apply Article 2, paragraph 1, of the
Convention with regard to the confiscation of the proceeds from offences punishable under
legislation on taxation or on customs and excise. Treaty Series 1993, 88, p. 4. The Dutch
translation of this proviso can be found in the Bulletin of Acts and Decrees, 1993, 164: ‘Ten
aanzien van artikel 2, tweede lid, behoudt het Koninkrijk der Nederlanden zich het recht voor
aan de verplichting van artikel 2, eerste lid, geen uitvoering te geven voor zover het betreft de
confiscatie van opbrengsten van delicten, die in de wetgeving inzake belastingen en inzake
douance en accijnzen zijn strafbaar gesteld.’
18.

This proviso was expressed in concrete form in the exception made in the revision of the
confiscation legislation in 1993 with regard to the proceeds of tax offences. At the time the
legislator opted not to remove the unlawful benefit resulting from the damage suffered by the
State with the use of criminal law. The Explanatory Memorandum with the bill which resulted
in the current confiscation measure made the following comment: It is quite conceivable that
the criminal actions of the convicted person consist of causing damage to the State. His
unlawfully obtained benefits in that case consist of the damage suffered by the State. This in
particular applies to defrauding the government. Some legal regulations, tax legislation in
particular, provide their own range of government instruments to claim the debts owing to it
on the basis of the law, also in cases in which the debtor has omitted to comply with the
obligations in respect of declarations or is guilty of making misleading or false declarations.
Where this is the case, there is no reason for the government to confiscate the unlawfully
obtained benefit with the use of criminal law. In the view of the undersigned, integrity
demands that in these cases there is no possibility of the applicability of a criminal measure
In the cases in which the State does not have a special range of legal instruments for making
claims as the injured party, the measure for the confiscation of unlawfully obtained benefits
can apply. Parliamentary Papers 111989/90, 21 504, no. 3, p. 49.
19.
This was expressed in Art. 74 AWR (State Taxes Act), which states that Art. 36e of the
Criminal Code does not apply for offences punishable under tax legislation. However, for the
penalisation as such of the complex of offences, not allowing confiscation has no significance
for the damages inflicted on the State. After all, the approach that is chosen arises from the
wish to prevent two alternatives in the case of the confiscation of a benefit unlawfully
obtained at the expense of the State.
20.
1f the penalisation of money laundering did not apply to the proceeds from tax offences, this
could lead to a lack of enforcement with regard to the proceeds which are subsequently
generated with the proceeds from tax offences. In this context, my professional colleague
Vellinga has pointed out the resuits of profitable investment (Advocate-General Vellinga in
his findings sub 14 before the Supreme Court, 25 September 2007, NJ 2007, 533.)
The own range of instruments which tax legislation provides for the government does not
cover this.
21.
The question which must then be answered is whether so-called “black money” earned with
legal activities can be characterised as an object originating from an offence, as referred to in
Art. 42Obis and Art. 420quater.
22.
In my view, originating from an offence in the sense of the above-mentioned provisions
means the amount of tax that bas unlawfully not been paid. For example, this is expressed in
the final sentence of § 261! StGB, which provides that money laundering refers to “the
expenses saved by tax evasion and the unlawfully obtained tax allowances and
reimbursements”. This was inciuded in the Fünftes Gesetz zur Anderung des Steuerbeamten
Ausbildungsgesetzes und zur Ânderung von Steuergesetzen, 23 July 2002, BGBI 2002 1 51,
2715, 2722; entered into force 1 July 2002 (Art. 17) and was amended by Gesetz zur
Neuregelung der Telekommunikationsüberwachung und anderer verdeckter

ErmittlungsmaBnahmen sowie zur Umsetzung der Richtlinie 2006/24/EG, 21 december 2007,
BGBI 2007 1 70, 3198, 3209; which entered into force on 1 January 2008, Art. 16(1).
The Court of Appeal (Criminal Division) in London also expressly considered that the
English money laundering provision also applied to unpaid taxes. In response to the
submission that the proceeds of legal enterprise cannot be characterised as representing a
benefit of criminal behaviour, the Court considerd as follows: 1f that were correct, it would
mean that the money laundering provisions of POCA (Proceeds of Crime Act 2002, JWF) can
never be invoked in relation to tax evasion where the business concerned is engaged in a
Iawful trade or other activity. That would be a surprising conclusion to reach. It is dear from
the pre-POCA jurisprudence that unpaid tax which was the product of cheating was a
pecuniary advantage and, therefore, a ‘benefit’ for the purpose of confiscation order
proceedings under the Criminal Justice Act 1988’ [...] It cannot have been intended that the
money laundering provisions of POCA, particularly those relating to the obtaining of benefit
in the form of a pecuniary advantage, should not extend to the fruits of cheating the Revenue.
Court of Appeal (Criminal Division) 8 March 2007, [2007] EWCA Crim. 491, para. 24.
23.
It was noted that this does not make the proceeds as such illegal. In other words: Only the
benefit ensuing from tax evasion can be characterised as benefit from criminal conduct. This
is also the definition given for benefit in the POCA. See Art. 340(3) POCA: ‘Property is
criminal property if:
a) it constitutes a person’s benefit from criminal conduct or it represents such a
benefit (in whole or part and whether directly or indirectly); and
b) if the alleged offender knows or suspects that it constitutes or represents such a
benefit.

24.
Belgian law also accepts that “tax evasion” leads to “property benefits obtained directly from
the offence”, as referred to in Art. 42, sub 3o, Criminal Code (Court of Cassation 22 October
2003, case no. P.03.0084.F/12). Therefore Art. 505 of the Criminal Code, which penalises
money laundering, can be applied to this. Amongst other things, it penalises the “purchase,
exchange or acquisition for nothing, possession, holding or managing” of the objects referred
to in Art. 42, sub 3o of the Criminal Code, “although at the start of these activities they know
or suspected the origin of these objects [...]“ and also with regard to these objects “converting
or transferring them with the intention of obscuring or concealing their illegal origin, or
helping a person involved in a crime from which these objects proceeded to avoid the legal
consequences of his acts.” Amended in the Act of 10 May 2007, Bulletin of Acts and Decrees,
22 August 2007, p. 43896. On this subject, see Loquet & Desterbeck, supra note 2.
25.
The conciusion of all this is that the Court’sjudgement reveals an incorrect view of the law,
when it incorrectlyjudged that the mere fact that money is concealed from the tax authorities
does not mean in itself that this concerns illegal income, and that the judgement that it cannot
simply be assumed that the suspect’s suspicion that the money concerned was “black money”

means that she knew, or should have suspected, that the money in those accounts came from
some crime.
26.
The argument is founded.
27.
The second argument in the first place contains the complaint that the Court unjustly
dismissed the Advocate-General’s position, which was explicitly substantiated, or at least did
not give enough reasons for doing so. In addition, the argument focuses on the position that,
to put It briefly, the suspect knew or should have suspected that the money which she paid
into the accounts that she had opened abroad came from the hash dealing of her husband.
—

—

28.
The question is whether the position adopted by the Advocate-General is explicitly
substantiated as indicated in Art. 359, paragraph 2, second sentence, Code of Criminal
Procedure.
29.
The official record of the session of the Court contains the following words with regard to the
Advocate-General’s submission which is important for the evaluation of the argument: 1
agree with the Court’s decision and 1 would like to request that the submission of the public
prosecutor in this case in the first instance is considered to be inserted, as 1 also agree with the
public prosecutor’s demand.
The Advocate-General replies and states that he has nothing to add to the 40-page public
prosecutor’s demand in the first instance.
30. In itsjudgement of 11 April 2006, 2006, 393 in respect of the requirements that an
explicitly substantiated position must meet, the Supreme Court considered as follows:
3.7.1.
Neither the law nor legal history gives a definitive answer to how to interpret the term
“explicitly substantiated positions” or how this term relates to the term “defence” as
regards the suspect. However, on the basis of the words used by the legislator— “explicitly
substantiated positions” it must be assumed that not every position adopted at a court
session requires motivation ifit is not accepted. Furthermore, on the basis of this formulation,
it must be assumed that either the suspect or his defence lawyer, or the public prosecutions
department, must clearly present his position, substantiated by arguments and accompanied by
an unambiguous conclusion to the court deciding on questions of fact, if the position that is
adopted is to create an obligation to reply which will eventually bejudged in appeal. In this
respect, the requirements that apply correspond to those imposed in an appeal to an
infringement of a procedural rule, Art. 359a Code of Criminal Procedure (cf. Supreme Court,
30 March 2004, 2004, 376).
—

—

3.7.2.
With regard to the above it should be noted that the official record of the court session and
the judgement pronounced on the basis of the examination in the court session are the only
sources for what was submitted at that session. As regard the defences in the sense of Art.
358, paragraph 3, Code of Criminal Procedure, established case law states that a defence
lawyer who wants an explicit decision of ajudge on this matter must ensure that the defence

is drawn up in writing. He can do this by presenting a memorandum of pleading containing a
substantiated defence or by requesting that the defence that is conducted and the grounds on
which it is based are drawn up in the official record of the session, in accordance with Art.
326, paragraph 4, of the Code of Criminal Procedure (e.g., Supreme Court, 22 April 1997,
1998, 52). On this point there are no good grounds either to arrive at a differentjudgement
with regard to “expressly established positions” in the sense of Art. 359, paragraph 2 of the
Code of Criminal Procedure and an appeal to Art. 359a, Code of Criminal Procedure. This
entails that respectively the defence lawyer, and the representative of the public prosecutions
department, who considers that his position is of a nature such that a court which deviates
from it must, in particular, give the reasons which have led to this, must ensure that his
position is drawn up in writing.

31.
With regard to the defences of the defence lawyer, the Supreme Court has decided in various
judgements in recent years that when a defence is conducted at a session in appeal, it is not
sufficient to refer to the content of the memorandum of pleading in the first instance. The
Court does not have to decide on defences contained in passages in the memorandum of
pleading in the first instance, which were not expressly presented in higher appeal, even 1f the
defence lawyer requested in higher appeal that the defences submitted in the first instance be
deemed to be repeated, unless the defence was briefly repeated and reference was made to the
memorandum of pleading in the first instance for its further substantiation (Supreme Court, 3
March 1998, 1999, 59; Supreme Court, 30 June 1998, 1999, 60; Supreme Court, 1 February
2000, 2000, 264).
32.
In my view, the same thing applies for the Advocate-General’s demand. It is not sufficient for
him to refer to the public prosecutor’s demand in the first instance either. Neither the official
record of the session nor the judgement shows that the Advocate-General adopted the
expressly substantiated position to which the argument refers in the session in appeal. There is
no rule of law which obliges the judge to decide on any position which was not expressly
presented by the Advocate-General at the session. Therefore the first complaint of the second
argument fails.

Supreme Court 2 October 2007, NJ 2008, 16
Findings
Findings of Advocate-General Vellinga:
3.
The first argument complains about the Court’s dismissal of the defence that merely being in
possession of money that has been obtained by the fraud committed by the suspect cannot be
qualified as money laundering.
4.
The defence is based on the proven facts sub 4, which state that: “During the period from 23
January 2003 to 10 December 2003 he was habitually involved in money laundering in
Amsterdam, or at least in the Netherlands, together with and in association with others, as he,
the suspect, and the suspect’s co-perpetrators repeatedly acquired and were in possession of
sums of money totalling approximately 1.682.952 euros, or at least large sums of money,
while he and his co-perpetrators knew that the sums of money referred to above direetly or
indirectly originated from some crime.”
5.
The Court summarised and dismissed the defence as follows:
“As the Court understands it, the defence lawyer argued with regard to the charge sub 4
during the session in appeal, that the mere possession of money originating from crime cannot
be qualified as money laundering, and furthermore, that sums collected by the suspect himself
are not covered by money laundering. On this matter the Court considers as follows:
The legal history with regard to the penalisation of money laundering leads the Court to
conclude that the legislator expressly opted to also inciude the “possession” of objects in
Article 42Obis, sub b. This decision was not only aimed at an (even) better correspondence
with the European directives on this point. The legislator also wanted to prevent that with
regard to this form of money laundering, the public prosecutions department would have to
resort to the existing provisions on receiving stolen goods, with the restrietion on the so-called
rule on receiving stolen goods and stealing; a restriction which the legislator no longer
considered desirable for the money laundering articles. In this respect the Explanatory
Memorandum stated:
(Explanatory Memorandum, Parliamentary Papers II, 1999-2000, 27159, no. 3. p. 7):
“The rule on receiving stolen goods/stealing does not apply to the proposed provisions and
therefore money laundering is punishable, irrespective of whether it concerns proceeds
obtained through one’s own crime or proceeds from someone else’s crime.”
In the Explanatory Memorandum the legislator also emphasises the characteristic nature of
money laundering in relation to the provisions on receiving stolen goods. While the aspect of
benefit has priority in receiving stolen goods, i.e., benefitting from someone else’s erimes,
money laundering involves undermining the integrity of the financial and economie system
and a threat to the public order.
The documents of the dossier and the proceedings at the session revealed the following:
U., sentenced for money laundering by the Court of Amsterdam in ajudgement of 11
February 2005, opened two accounts in the name of Foundation X; a giro account with the

Postbank on 16 December 2002 and a bank account with the ABN AMRO Bank on 19 June
2003. The statements for the above-mentioned accounts (F14 and F15) reveal that substantial
amounts were paid into these accounts from all over the world, amongst others, by the persons
who reported the fraud proved with regard to the suspect sub 1, 2 and 3. These persons who
made the report declared that they had become the victims of fraud and were persuaded to
hand over the sums they had deposited as a result of being misled.
The above-mentioned U. declared to the examiningjudge on 22 December 2004 that at the
request of the suspect, he made the foundation’s accounts available to receive money. U. had
to withdraw this money, which was to be paid into those accounts for the suspect, and give it
to the suspect. According to the statements for the foundation’s accounts, U. withdrew more
than one and a half million euros virtually always immediately after a sum had been paid
in instalments, or had it withdrawn, during a period of approximately one year.
On the basis of the above, and in view of the interconnections and interrelations, the Court
considers that the suspect’s activities were aimed at concealing the origin of money derived
from crime and that this acquisition and possession of the proven amounts of money can be
pre-eminently characterised as money laundering, in accordance with the intention of the
legislator. With reference to what was stated above, the law and legal history do not support
the defence lawyer’s submission that sums of money cannot be both collected and laundered
by the same person.
Therefore the defences of the defence lawyer are dismissed.”
—

—

6.
According to the explanation for the argument, the mere possession of the booty, or the
possession of money obtained by fraud committed by the person who has the money in his
possession, cannot simply be qualified as money laundering. For this the suspect has to do
more than take the money out of an account or have it taken out of an account.

7.
Art. 42Obis, Criminal Code reads:
1. The following person is guilty of money laundering and punished with a maximum prison
sentence of four years, or a fine of the fifth category:
a. a person who hides or conceals the true nature, origin, place of discovery, sale or movement
of an object, or hides or conceals the person who has the right to an object or has it in his
possession, while he knows that the object was directly or indirectly derived from crime;
b. a person who acquires, possesses, transfers or converts, or makes use of an object while he
knows that the object was directly or indirectly derived from crime.
2. Objects include all goods and property rights.
8.
The explanatory memorandum with Art. 42Obis, Criminal Code entails the following:
c. The rule on receiving stolen goods/theft
As indicated in the introduction, there is a by no means unimportant restriction with regard to
the approach to money laundering related to the provisions on receiving stolen goods. This is
the so-called rule on receiving stolen goods/theft. Admittedly, it is not apparent from the text
on the provisions for receiving stolen goods, but it is established case law that the person who
committed the predicate offence (the “thief’) cannot also be guilty of receiving the goods
obtained from that predicate offence. According to the Court, a different view does not
correspond to the element of benefit which is characteristic of receiving stolen goods. This
means that a person who benefits from the crime himself, and then engages in money

laundering with regard to that benefit, cannot be punished for the latter on the basis of
receiving stolen goods.
In my view, money laundering should also be punishable when it concerns the proceeds of a
person’s own crime. For the penalisation of money laundering it does not make any difference
whether the money launderer is laundering his own criminal benefit or the proceeds of
someone else’s crime. In both cases there is an infringement of the legal goods protected by
the penalisation of money laundering (viz. undermining the integrity of the financial and
economic system and of the public order) which in themselves constitute sufficient grounds
for punishment. In many cases it will be the drug dealer or the defrauder himselfwho will
commit (part of the) money laundering activities, viz., in order to safeguard his criminal
proceeds. Other cases involve more organised forms of crime involving many people and in
which a range of criminal activities are committed (both predicate offences and money
laundering activities). In this sort of case it is less relevant who exactly the money launderers
are and who committed the predicate offences, and in my view, it should be possible to
prosecute a suspect, for example, for being a co-perpetrator in money laundering, even if it is
not out of the question that, as a member of the criminal organisation, he was also guilty of
participating in the predicate offence. (In this case it is actually also possible to charge him
under Article 140 of the Criminal Code, see Supreme Court 14 September 1999, NJ 2000,
23). The international agreements on money laundering do not make a distinction either
between money laundering the proceeds of one’s own crime or money laundering the
proceeds of someone else’s crime (although the Strasbourg Convention does provide in
Article 6, paragraph 2, sub b, that a party can decide that the penalisation of money laundering
does not apply to the people who committed the predicate offence).
It follows from the above that on the basis of the proposed penalisation, it is possible to
prosecute the “thief”. In view of the characteristic nature of this offence, there is no reason
nor is it desirable to transpose the rule on receiving stolen goods/theft to the money
laundering offence. 11~2U
—

—

9.
Neither the text of Art. 42Obis of the Criminal Code, nor the parliamentary history of this
provision therefore provide any support for the position formulated in the explanation of the
argument, that someone who obtains money by fraud does not have this in his possession in
the sense of the provision of Art. 42Obis.
In contrast with the aim of the explanation of the argument, it is not required that the suspect
must carry out “money laundering activities” in addition to fraudulent activities. In this
context 1 would also like to refer to Supreme Court 5 September 2006, UN A1J6712, NJ
2006, 612, in particular, M.J. Borgers, which provides that the acceptance of an inheritance
(with or without an inventory being made) has the result that the heir is in possession of the
goods that are part of the inheritance (goods and property rights in the sense of Art. 42Obis,
paragraph 2 of the Criminal Code) in the sense of the provision of that act. Therefore for this
possession one does not have to do anything.
10.
It follows from the above that the Court has dismissed the defence onjust and sufficient
grounds.
11.
The argument fails.

The Supreme Court of the Netherlands, 27 September 2005, Dutch Law Reports
(NJ) 2006, 473
Findings

Findings
Advocate-General Vellinga:

3.
1 have set out below a brief description of the case before discussing the pleas in law.
The charges against the accused have been declared proven, being that on 2 October
2002, at Schiphol, Municipality of Haarlemmermeer, she was in possession of an
object, being worth a large sum of money, which she could reasonably be expected to
presume had originated directly or indirectly from a criminal offence.
—

—

4.
The evidence is as follows. Whilst standing in a queue at Schiphol to depart for Spain,
the accused and her travelling companion Sasa M. were found to be in possession of
large sums of money. The suspect had bundles of 50 euro notes in various places in a
pair ofjeans and in a toiletry bag, totalling a sum of€ 25,000. Her travelling
companion, who had helped her to put the money in her bag, claimed that he was to
pay for the trip to Spain and her stay there as a reward. According to the partner of the
accused, he had borrowed the money and was not required to pay any interest on It.
When checked at Schiphol, the accused said that she was in possession of€ 2000,
whilst in the knowledge that the amount in fact totalled € 25,000.
At first when interviewed by the police the accused refused to explain the origin
and purpose of the money. She stated that she had paid for her own flight ticket. At the
appeal hearing she stated that:
-

—

she had been given the money by Sasa; a female friend had telephoned and asked if
she wanted to come to Malaga to go to a football match; Sasa paid for her flight ticket;
she was on her way to Spain to give the money to D.; she produced a transfer form
dated 17 September 2003 showing that the interest over the borrowed amount had
been paid.
5.
The Court of Appeal’s other findings concerning the evidence are as follows.
The evidence referred to above also in its constituent parts has in each case been
used as evidence of the offence to which, in view of its content, It expressly relates.
—

—

In view of the manner in which It was attempted to take the sum of money referred to
in the judicial finding of fact out of the Netherlands, i.e. hidden in various parts of a
pair ofjeans and in a toiletry bag owned by the accused, the amount of money and the
inconsistent statements made by the accused during her police interview and the court
as regards the purpose of her journey and the purpose and origin of the confiscated

money, as well as the question of whether she was travelling alone and the question of
whether interest was payable, It is the judgement of the Court of Appeal that the
money could only have originated from a criminal offence that was wilfully
committed, and therefore a crime, and that the accused could reasonably have been
expected to presume that to be the case. Also in view of the fact that interest is said to
have been paid for the first time on 17 September 2003 over 11 months following the
arrest of the accused It is the judgement of the Court of Appeal that the alleged ban
was initial ly construed subsequently.
-

—

(...)

The fifih plea extends to the argument that it cannot be derived from the evidence used
that the money that the accused had in her possession originated from any criminal
offence.
16.
In the opinion of the Court of Appeal, there is no possibility other than that the money
held by the accused originated from a wilfully committed offence, and therefore a
crime. The Court of Appeal derives this from

the manner in which it was attempted to take the money Out of the Netherlands, i.e.
hidden in the clothing and the toiletry bag of the accused,

the amount of money, 25,000,

the inconsistent statements of the suspect concerning the purpose of her journey: to
give the money back to D. (article of evidence 1), to go to a footbail match (article of
evidence 2), to visit a sick acquaintance (article of evidence 3)

the inconsistent statements of the accused concerning whether or not she was
travelling alone: (article of evidence 3), with Sasa (article of evidence 1).

the inconsistent statements of the accused concerning the purpose and origin of the
money and whether interest was payable.
17.
With regard to the latter category of inconsistent statements it should be noted that It
does not folbow from the evidence that the suspect made inconsistent statements on
those particular points. She initially refused to answer any questions about the origin
and purpose of the money (it bebonged to ‘somebody’; article of evidence 3); she later
stated that she had been given the money by Sasa (article of evidence 2) and that it
was to be given back to D. (article of evidence 1). Sasa has stated that no interest was
payable (article of evidence 4); the accused later stated that interest was in fact

payable and produced as evidence of that a transfer form (article of evidence 1). The
Court of Appeal has not indicated from what it has inferred that the suspect made
inconsistent statements concerning the purpose and origin of the money and whether
or not interest was payable (cf. HR 24 June 2004, NJ 2004, 165 m.nt. JR. See also HR
23 September 2003, NJ 2004, 166 m.nt JR. In HR 30November2004, 01015/04, the
Supreme Court was willing itself to look behind the paper wall and seek the source of
a factual point in finding of evidence of the Court of Appeal and found It.
1 will leave aside below the findings of the Court of Appeal in that regard. 1 will
however inelude in my analyses the fact that it is apparent from the evidence that the
accused and Sasa have made conflicting statements concerning whether interest was
payable.
18.
The draft bill forming the basis of the current article 42Obis of the Netherlands Penal
Code (Sr) provided for an obligation of the burden of proof concerning the proceeds of
crime within the meaning of the provisions dealing with receiving stolen goods.
Mention was made of ‘an object which apparently originated directly or indirectly
from any criminal offence’. On the subject of this terminology see T. M. Schalken, DD
1999, p. 297 ff., and R.M. Vennix DD 1999, p 316 ff.
—

—

In the Explanatory memorandum to the draft billing extending to subjects including
the introduction of the current article 42Obis of the Penal Code, the Minister explains
why he has returned to this:

1 have considered applying a certain easing of the burden of proof to the new money
laundering provision. For that purpose 1 had stipulated in the draft bill that a
conviction required sufficient proof that ‘an object apparently originating directly or
indirectly from any criminal offence’ was concerned. The word ‘apparently’
expressed the notion that the court would be able to base its judgement on outwardly
apparent circumstances which, based on experience, indicate the criminal origin of the
object. The court would not be required to make allowance for the improbable
possibility that the goods had a legal origin. Moreover, the intended offence
constituent was objectified in the sense that It would not have to be proven that the
accused knew or could reasonably have been expected to assume that the objects had
been criminally acquired. These proposals met with divided responses. The police (in
this case the Board of Chief Commissioners and the Board of Regional Police Force
Managers) and the public prosecution service generally welcomed a reduced burden of
proof but found the word ‘apparently’ insufficient dear and anticipated that this would
lead to many questions injurisprudence. The Netherlands Bar considers that the
evidence threshold too low and takes the view that a conviction should at least require
knowledge of the criminal origin of the object, where conditional intent would stili be
insufficient. Finally, the Netherlands Association for the Judiciary (NVvR) takes the
view that the proposed shifting of the burden of proof, although not in itselfcontrary
to the ECHR or the fundaments of Dutch criminal law, would come at the expense of
the safeguarding of individual rights. It posits that the proposed clause could lead to
the court being too quick to declare the charges proven, but would subsequently have
to seek refuge in the statutory defence AVAS (absence of all guilt) to protect against
conviction persons who could not reasonably have been aware that they were dealing
—

—

with criminal property. In view of these comments 1 have decided to delete the word
‘apparently’ from the proposed description of the offence. On reflection, this word
provides those responsible for the application of criminal law (police, PPS and court)
with insufficient clarity on the one hand, and provides citizens suspected of money
laundering with insufficient protection against frivolous prosecution and punishment
on the other. 1 am now proposing two clauses instead: one that requires that it be
proven that the person concerned knew that the object originated from a criminal
offence (intentional money laundering) and that the person concerned did not know
that to be the case but could reasonably be expected to have presumed it (the culpable
money laundering). The inelusion of these guilt constituents meets the objection of the
NVvR that the court, after being ‘too quick’ to declare the charges proved, would be
rather inciuded to seek refuge in AVAS. 1f it cannot be proven that the person
concerned had knowledge of the criminal origin of the object, or that he could
reasonably have presumed it, that leads to acquittal and not discharge from further
prosecution.
The purpose of the proposed money laundering clause, then, is not to ease the burden
of proof. As is the case for receiving stolen property, a conviction will require proof
that the accused at least could reasonably have suspected that the object in question
originated from crime. 1f this can be proved, the proposed penalty provisions can in
my opinion form a basis for prosecution for money laundering that is more closely
tailored to the subject than the receiving stolen property provisions. Apart from the
issue of evidence, an independent money laundering offence has significant
advantages over the criminalisation of receiving stolen property, in areas including the
exclusion of the ‘fencing-is-steal ing’ rule (‘heler-steler-regel’) (see previous
paragraph).
The assessment of the evidence in money laundering cases calls for special attention
and expertise on the part of investigating officers, public prosecutors and the court.
More experience of investigating and prosecuting money laundering cases will have to
be gained. It is important in that regard that when presenting the evidence the police
and the PPS provide the court with adequate information about the backgrounds to the
constructions used by the suspects and the operation of certain parts of the financial
economie sector. The PPS and the court can also use for evidence of money
laundering what is known in an international context as ‘typologies’ of money
laundering (cf. FATF XI, Report on Money Laundering Typologies 1999-2000, 3
February 2000, presented to the House of Representatives by letter of 24 February
2000 (Fin 00-171)). This concerns more or less objective characteristics which
experience shows indicate money laundering of the proceeds of crime. An analysis of
cases already investigated and a comparison of cases could serve to differentiate
certain types of money laundering with their accompanying defining features. In the
Netherlands, typologies such as these are developed by the Office for the Disclosure
of Unusual Transactions (MOT), which publishes a quarterly newsletter containing
descriptions of interesting and typical cases). Internationally, typologies of money
laundering and identifiable trends are periodically discussed by national experts in the
context of the FATF. Some examples of typologies are given below.

A frequently used method is to frequently exchange large amounts of foreign currency
for Dutch money in small denominations at foreign exchange bureaus. This is done by

couriers or strawmen, sometimes accompanied by others evidently supervisors. In
some cases the money suppliers agree to unusual, very unfavourable exchange
conditions. This method is used mainly for the proceedings from drugs trafficking.
-

A more refined method is to work with organisations serving as a front. The money
supplier claims to be acting on behalfofa company or partnership, usually established
abroad. He gives instructions for the money to be transferred to a bank account of that
company, after which the money is immediately taken Out of the account and
transferred to a different one. The deposited amounts are generally inexplicably large
in relation to the type of activity the front organisation is supposed to be engaged in.

A common form of money laundering is to sluice money through multiple transfers
between various accounts. Credit and debit transactions follow on from each other
for inexplicable reasons at a fast rate and balances go in a single month from 0 to
several million guilders and back again. The paper trail is often interrupted by cash
withdrawals or cheque purchases. Evidence presented to substantiate the transaction,
such as ban agreements, purchase contracts, guarantees and SO on often appear to be
false or legally impaired. Partjes to a transaction sometimes appear to be related or
even one and the same person.
—

—

One feature that many cases of money laundering have in common is that transactions
take place which other than the intended money laundering cannot serve any
reasonable business-economic purpose. Neither do any tax motives generally serve to
explain the transactions that follow on from each other at a fast rate and reverse each
other, etc.
-

-

When a concrete case such as that described here arises, it can form the basis of a
presumption of money laundering. That presumption will then have to be confirmed
by other, accompanying circumstances. In other words: the circumstances of the actual
case in question will have to convince the court that a transaction with the outward
appearances of a money laundering construction actually is one. This could include,
purely by way of example, the establishment that the person suspected of money
laundering in the charge period had close contact with people suspected of drugs
trafficking. Parliamentary papers 111999-2000, 27 159, no. 3, p 8-10.

19.
With regard to the evidence concerning origination from any criminal offence, the
Minister notes in the Explanatory Memorandum, p. 16, 17, that:
It is sufficient to prove that the object originates from any criminal offence. The court
is not required to identify the precise offence from which the object originated. This
will not generally be possible, and is not relevant to the culpability of money
laundering. 1f the matter concerns transactions of the suspect related to a bank account
in which he and his company deposit the proceedings of their various criminal
activities (human trafficking, extortion, drug trafficking), but where it is not dear

which of those activities the relevant money originated from (possibly all of them), It
can none the less be considered proven that those funds originated from a criminal
offence.
Both the public prosecution service and the police (the Board of Regional Police Chief
Managers and the Board of Chief Commissioners) have called in their comments on
the previous draft for the criminalisation of money laundering to extend to the
proceeds of any criminal offence, i.e. not only from crimes but also from summary
offences. This could include certain lucrative environmental offences, which are
rendered punishable by virtue of the Economic Offences Act (WED). These offences
form a criminal offence ifthey are committed intentionally; otherwise they are
summary offences. 1 do not as yet see any reason to extend the criminalisation of
money laundering to proceedings from summary offences. It is certainly true of larger
scale money laundering activities that it will not be difficult to establish that the
underlying predicate offences were committed intentionally, constituting a crimina!
offence. In those cases the punishability of a criminal organisation (article 140 of the
Netherlands Pena! Code) arises.

It is not otherwise a requirement that the object originates in its entirety from a
criminal offence. 1f the object was financed partly from the proceeds of crime and
partly with other, legal funding, it can stil! be said that it originates in part from
any criminal offence.
—

—

In the Statement of Defence on Appea! No. 5, p. 11, the Minister again returns to this
subject:
The members of the VVD par!iamentary group question whether the objective
expressed in the exp!anatory memorandum, that no easing of the burden of proof is
intended, has been met in full. 1 be!ieve that that is indeed the case. The comment in
the explanation related to the attempt in the draft bill to relax the link between money
laundering activities on the one hand and the origin of the object of crime on the other
(by means of the word ‘apparently’ (originating from any criminal offence)). That
attempt was not carried in the draft bi!!, as a result of which as in the case of
receiving stolen property it is necessary to prove that: 1. the object originated from
any crimina! offence and 2. that the peop!e concerned were aware of this or could
reasonab!y have been expected to presume it.
—

—

20.
At first sight this case is thus characterised by the fact that there are no firm
indications that the money the accused was found in possession of originates from a
criminal offence. That presumption is based on how the money was being transported
in a manner intended to conceal It and the exp!anation that the accused gave for it. The
evidence put forward is therefore closely in keeping with the form of evidence that the
legislator initia!!y wanted to provide for by saying ‘apparently originating from crime’,
so that the court could base itsjudgement on outwardly apparent circumstances which,

according to experience, point towards the criminal origin of the object and did not
have to make allowance for the improbable possibility that the goods had a legal
origin. The legislator has expressly rejected this form of evidence: Explanatory
Memorandum, p. 8.
It could be that the typology of the case gives rise to a suspicion that the money is an
object of money laundering ‘in the circumstances of the actual case the court will have
to be convinced that a transaction with the outward appearance of a money laundering
construction actually is one. This could include, purely by way of example, the
establishment that the person suspected of money laundering in the charge period had
close contact with people suspected of drugs trafficking.’ Explanatory Memorandum,
p. 10.

In this case there is no doubt that the typology of the case gives rise to a suspicion that
the money originates from crime. Why else would such a large amount of money be
taken so unusually and riskily and so secretly to Spain? The questions is therefore
when in this case there are sufficient concrete circumstances to underpin this suspicion
so strongly that the criminal origin can be derived from the submitted evidence.
22.
It must be stated first and foremost that it is not a requirement for the total sum of
money to originate from crime. Explanatory Memorandum p. 17.
Neither is the court required to indicate precisely which crime the money originated
from. Explanatory Memorandum p. 16.

23.
This case is different from the case addressed in HR 27 April 2004, NJ 2004, 494. In
that case the fact that the money originated from a crime was derived from the fact
that the receiving of stolen property related to a batch of blank driving licences, but it
was possible to draw that conclusion from the fact it is known from experience that
blank driving licences can only have been acquired by crime ifthey are in possession
of parties other than the competent authorities.
24.
As is apparently from the ruling referred to above, the adequacy of the evidence must
be assessed against the background of what is known by general experience. In this
case 1 would be willing to defend the proposition that the criminal court knows from
the general experience of many criminal files that large amounts of money that are
transported in cash and in concealed form to another country appear to originate from
the import of illicit drugs.

When we consider against this background that the suspect was evidently unwilling to
provide any information about the purpose of her journey and apparently attempted by
means of a transfer form relating to a payment of interest which in view of the
—

statement of Sasa was fictitlous to give legal credence to the transfer of the money to
Spain, the evidence contains sufficient concrete circumstances to draw the conciusion
from the evidence put forward ‘proceeds of crime’ as proven.
—

26.
The argument fails.

Supreme Court, 19 February 2008, UN: BB7115
Findings
Findings, Advocate-General, Mr. Wortel:

9.
The third argument tums against the decision in a defence that is summarised and dismissed
as follows in the disputedjudgement:
“On behalf of the suspect it was submitted that the public prosecutions department would be
barred from conducting the prosecution” with regard to the “component of money laundering
in the criminal organization” because the suspect had allegedly already been convicted with
regard to that money laundering on an earlier date, viz. on 27 November 2002 in Turnhout
(Belgium).
In this respect the court considers as follows.
Irrespective of whether an earlier conviction stands in the way of money laundering due to the
participation in a criminal organization which is aimed, amongst other things, at laundering
money obtained from criminal activities, there is no question in contradiction to what was
submitted of the situation referred to in Article 68, paragraph 2 of the Criminal Code. After
all, the prison sentence of five years imposed on the suspect in Belgium was not wholly
served. On the contrary, at his own request, the suspect was transferred to the Netherlands
with a significant remainder of the sentence, and exequatur proceedings (the procedure for the
enforcement of a foreign judgement) are pending in this respect. Even if it were correct that
he should have been freed on 18 October 2004 in connection with the VI regulation which
applies in Belgium, this does not detract from the above, as he was not actually released.
Therefore in the judgement of the court, there is a reason to take the sentence imposed in
Belgium into account, when the punishment is imposed here, but there is no reason to deny
the public prosecution department the right to prosecute. Therefore the appeal to
inadmissibility is overturned.”
—

—

10.
This concerns the application of paragraph 2 of Art. 68 of the Criminal Code, insofar as it is
relevant:
1f the final judgement bas been pronounced by another court, there can be no prosecution
against the same person for the same act in the case of:
2. a conviction, ifa sentence has been imposed, and this bas been completely served, is
followed by a pardon or in the case of a period of limitation on the punishment.”
II.
In the explanation of the argument, it is argued that a reasonable interpretation of this
provision entails that the Court should also have applied this in the case at hand, which is
characterised by the fact that a greater part of the prison sentence imposed abroad bas already
been served (1 assume: in connection with the request to transfer the execution of the sentence
in the Netherlands) than should have been executed in accordance with the Belgian regulation
for early or conditional release, while it can be anticipated that the Dutch court, in converting
the Belgian punishment to be executed, will not decide on a longer
prison sentence than already served in Belgium.

12.
1 think that 1 would also agree with this explanation, if it were not that the Court’s approach
is, of course, in accordance with Supreme CourtNJ 1970, 325 and a reconsideration of this
position will raise the question whether in the chosen system, as laid down in Art. 68,
paragraph 2, Criminal Code, allows for an obstacle to the prosecution to be accepted, although
the execution of the punishment imposed abroad is still possible. After all, this is the essence
of a “VI regulation.” In view of this, 1 believe that it would be better for the legislator to
decide whether the scope of”ne bis” in connection with foreignjudgments should be
amended.
13.
However, in this case the matter is of no importance. Assuming that the Belgian sentence did
actually entail ajudicial finding of fact of an act that falls under the Dutch penalisation of
“money laundering”, it should be noted that the act for which the prosecution is brought in the
Netherlands encompasses much more, while it is also actually the question whether that
Belgian sentence is concerned with “the same act” in the sense of Art. 68. The act for which
the prosecution was instituted in the Netherlands not only concerns “money laundering” (as
the object of the criminal organisation), but also importing, exporting, preparing, processing,
selling, transporting, etc., illicit drugs. Therefore there is a demonstrable difference in the
“scope of the norms” and there is actually no question of”comparable blame”.
In addition, it may be rather pedantic to note that the preferential treatment in the charge is
described in terms which correspond more to the penalisation of “deliberately receiving
stolen goods” (Art. 416, Criminal Code) rather than that of “money laundering” (Art. 42Obis,
Criminal Code), but the place where the act was committed is really important. According to
the charge that is Alphen and/or Tilburg, at least in the district of Breda, and certainly in the
Netherlands.
1 am not familiar with the Belgianjudgement to which the defence refers, but it must
necessarily imply that Belgian criminal law was established so that one can assume that the
judicial finding of fact must have referred to at least one place in Belgium where an act was
committed. In fact, there is therefore no (complete) overlap of the acts committed here and
there.
14.
Money laundering acts in Belgium are simply not “the same act” as the participation in the
Netherlands in an organisation which is involved both in money laundering and in offences
against the Opium Act. This does not change as a result of the circumstance that the “money
laundering” carried Out within the congsi also resulted in offences in Belgium (which were
already been punishable as such), for which the person prosecuted in the Netherlands has
already been punished in Belgium. For the Dutch court this could be a reason to moderate the
punishment in the judgement of a complex of criminal offences which comprises more, but it
cannot be considered as an impediment to prosecution under the circumstances outlined here.
For this reason alone the defence could only be dismissed, and consequently the argument
cannot result in an appeal.

Supreme Court 1 December 1998, NJ 1999, 470.
Findings

Findings
Attorney General Fokkens:
The suspect was sentenced by the Court of Amsterdam for deliberately receiving stolen goods
and the offence of Art. 240b Criminal Code to six months’ imprisonment, of which one month
was suspended, with a probationary period of two years, and the removal from circulation of a
number of videos, photographs of minors, and pornographic images.
2. On behalf of the suspect, G.P. Hamer, defence Iawyer in Amsterdam, submitted five
arguments for appeal. The suspect then submitted a document containing a number of
complaints and 22 arguments for appeal.
Incomplete dossier
3.
Before discussing the arguments which relate to the legal questions arising in this case, 1 will
deal with the third argument. This is an appeal to the invalidity of the examination in higher
appeal as a written defence document of the suspect submitted to the session of the court is
not amongst the documents that were sent to the clerk of the Supreme Court on the basis of
Art. 344, paragraph 3, Code of Criminal Procedure (presumably this meant: Art. 433,
paragraph 3, Code of Criminal Procedure). The twenty-second argument of the suspect
himself submits that the suspect brought up many more defences than those that were
summarised by the Court.
4.
The official record of the session in higher appeal of 8 January 1997 entails, amongst other
things: The suspect and the defence lawyer are conducting the defence. For this purpose the
defence lawyer submits a memorandum of pleading. This document is one of the documents
in the dossier, and its contents are deemed to form part of this official record. The defence
Iawyer and the suspect conduct the defences as indicated in the judgement. The suspect
addresses the court on the basis of a written document which he submits to the Court. To
summarise, his argument is as follows: the suspect considers that he should be discharged
from any further prosecution because the act he committed is not punishable, as the tapes do
not contain any images in the sense of Article 240b of the Criminal Code.
5.
In fact, the documents in the case do not inciude the written document submitted by the
suspect. When the Court was questioned about this, it appeared that the document could no
longer be found there. As it is not possible to check which defences were conducted by the
suspect, in addition to the defences conducted by the defence Iawyer, and/or the defences

shown by the Court in the judgement and the official record of the session, this must lead to
the invalidity of the proceedings (cf. Supreme Court, 29 June 1993, DD 93.490, Supreme
Court, 2 May 1995, DD 95.324 and Supreme Court 18 February 1997, DD 97.169).
Therefore the arguments of Mr. Hamer and the suspect which complain about this matter are
founded.

6.
This means that the disputed judgement cannot be upheld. 1 shali discuss the other arguments,
insofar as a discussion is important, with a view to the proceedings in the case after it has
been overturned and referred. 1f the Court decides otherwise on the third argument, 1 shali be
pleased to come to an additional conclusion about the arguments not discussed in these
findings.

Judicial finding of facts and furnishing of proof

7.
The proven facts against the suspect sub 2 and 3 are that: during the period from 1 February
1992 to 7 September 1993 he had in his possession in Amsterdam, recordings/images on a
pre-played VHS videotape marked ‘5705 Can; Tape 26; SADO-PART; SADO; BJORN;
5212; 5101; 13 j.’ consisting of recordings/images on that tape of indecent acts with a boy
aged 6, consisting of the sexual penetration of that boy’s body, while he, the suspect, knew at
the time of gaining possession of those recordings/images on that tape that these
recordings/images on that tape had been obtained as a result of crime;
during the period from 1 January 1990 to 7 September 1993 he had in stock in Amsterdam
one or more videotapes inciuding tapes marked and numbered 4185 and ‘5705 Can; tape 26;
SADO-PART; SADO; BJORN; 5212; 5101; 13j’ and ‘(61)3Z’ and ‘5720 RT, old according
ev PAT; start kew, Bankb.: old PAT; SAPO PART’ and ‘803 EIND 180’ viz. data carriers
and information carriers in the sense of Article 240b, Criminal Code, showing sexual acts in
the sense of Article 240b, Criminal Code, involving persons who clearly had not reached the
age of sixteen.

8.
The evidence entails that for a period of more than one year the suspect had videos of child
pornography in his shop (...) and sold them. He knew that these were recordings of children
under the age of eighteen because this is what the subject said he always asked for when he
was offered tapes. On 7 September 1993, 116 videotapes were seized from the suspect. The
tape referred to sub 2 in the charge shows that sexual acts are performed by and with boys
aged between 6 and 15, such as masturbation, fellatio, anal penetration and then insertion of
artificial penises in anuses. The acts sub 3 involve the same or similar images, except that
some of the tapes also show sexual acts with girls up to the age of 12.

9.
With regard to act 2, the Court considered in a further consideration of the evidence: The
Court deems that It has been proven that the suspect is guilty of deliberately handling stolen
goods.
The predicate offence, viz. that it concerned a tape obtained as a result of crime concerns a

sexual crime.
The recordings/images on the tape concerned certainly involved an offence under Article 247
of the Criminal Code under Dutch law.
The Procurator-General stated and this was not denied by the suspect or his defence lawyer
that the recordings/images on the tape referred to involved sexual acts with a six-year-old
boy in Denmark; these acts were committed by (the adult) M. who is also being prosecuted
(for this offence) in Denmark.
—

—

This offence is punishable on the basis of Article 222 in conjunction with Article 225 of the
Danish Criminal Code.
Whether M. has been convicted in the case in Denmark is not relevant in this case.
10.
Subsequently with regard to the proven facts sub 2 and 3, the Court considered: From the
evidence that was used it appears summarised briefly that the suspect
—

—

for a considerable period,
had videotapes of child pornography in his shop in Amsterdam,
and that videotapes of child pornography were sold to third partjes.
In view of the large number of videotapes seized from the suspect, the Court also considered
that the suspect was dealing in these videotapes and that the sexual offences shown on those
videotapes were set up to be filmed for the commercial pornographic industry.
For the suspect, the sex on the tapes is not dominant as such, but rather the money earned by
this.

The proven fact sub 2.

11.
Hamer’s first argument comprises the complaint that it cannot be deduced from the videotape
referred to sub 2 that the recordings/images were obtained as a result of crime, and that the
suspect knew this at the time of gaining possession of that tape. The suspect specifies this
complaint in his fifth and twentieth argument, with the submission that merely manufacturing
the videotapes concerned was not a criminal act before 1 March 1993, according to Article
240b of the Criminal Code, and that therefore there could be no question of receiving stolen
goods.
12.
The argument correctly submits that the mere fact that recordings of criminal acts can be seen
on a videotape does not necessarily mean that those recordings were obtained through crime.
However, that is not the Court’s view. In the second consideration of proof shown above, the

Court explained that It must be deduced from what was established in the evidence that the
sexual offences shown on the videotape were set up to be filmed for the pornographic
industry. This conciusion is quite understandable, and the argument does not deny that It is
correct. On the basis of this conclusion criminal sexual acts are performed by and with
children so that they can be filmed the Court was able to judge that the video recordings
made of those sexual offences were obtained by the crimes of indecency that were committed.
After all, in the Court’s vision, making the video recordings was so interconnected with the
sexual offences that had taken place that they could be considered as part of those offences.
Therefore the persons actively involved in the organisation and execution of making such
video recordings can be viewed as co-perpetrators of the sexual offences conducted with
minors for making those recordings. Therefore the Court’s opinion that the tapes were
obtained through sexual offences certainly Article 247 of the Criminal Code does not
constitute an incorrect interpretation of the law.
—

—

—

—

13.
Cf. Supreme Court, 7 February 1984, DD 84.272, in which a conviction was upheld with
regard to being a co-perpetrator in indecent assault (forcing a woman to commit and submit to
indecent acts with the use of violence and the threat of violence). The part which the suspect
had played in that case consisted of filming the indecent acts which the victim had to perform
and suffer. In addition, it was proven that the suspect was a member of a motor club, that he
was in the clubhouse with a number of other members of the club when the woman walked in,
that the plan had formed to make a film of the woman, and that the suspect made the
recordings “while the other members of the club were busy with that woman.”
14.
The conciusion is that the complaint relating to the judgement that the tapes were obtained
through sexual offences are not founded (...)
17.
Finally, the argument disputes the judgement that it has been sufficiently established that
there was an offence as referred to in Art. 416 Criminal Code in the acts recorded on the
videotape referred to with regard to act 2. The Court merely determined that M. was
prosecuted in Denmark with regard to the sexual acts shown on that videotape, and that this
act is a criminal act under Danish law. As it has not been established that M. was convicted,
the argument is that it has been insufficiently established that all the elements of the offence
have been satisfactorily dealt with under Danish law.
18.
Insofar as the argument is based on the view that the act could only be qualified as a criminal
act under Danish law ifthere were a conviction in Denmark, it is unfounded. In general,
receiving stolen goods does not require a conviction for the offence by which the goods
concerned were obtained, and there is no reason to decide otherwise in this case. The fact that
there was an indecent offence under Danish law can also be established by the Court in a
different way.
19.
However, this is preceded by the question whether It is necessary to establis that an offence
bas been committed under Danish law. Would “obtained through crime” not apply if the
sexual acts shown on the videotape did fall under Art. 247, Criminal Code in the Netherlands,
but were not criminal acts under Danish law?

20.
1 have not been able to find anything in the case law or in the literature available to me about
the extent to which an offence can be qualified as receiving stolen goods 1f the “predicate
offence” was not committed in the Netherlands, but abroad. Is It necessary for this that the act
concerned not only constitutes an offence under Dutch law, but also under the foreign law
which applies in the country concemed while the term “offence” must be “translated” into
the categories of offences recognised by that foreign criminal law: these acts must bejudged
in a more or less comparable way either it must be a (broader) criminal act, or is It sufficient
that the act is an offence according to Dutch criminal law?
—

—

21.
To answer this question It seems reasonable to me to look for a correspondence with regard to
the criteria which are used to determine the possibilities of prosecution. This could be worked
out in such a way that there is no question of receiving stolen goods if no punishment has
been imposed for the predicate offence in the country where it was committed. It is difficult to
see how benefiting from conduct which was not a criminal act in the place where It was
committed can fali under the scope of Dutch criminal law and be covered by the arguments
for the penalisation of receiving stolen goods. This could be done by interpreting the term
“offence” in accordance with Dutch law, but without the application of Art. 416, Criminal
Code, if the predicate offence is not a criminal act in the country where it was committed, an
approach which is comparable to that which is adopted 1f the activities involved in receiving
stolen goods concern goods which the “fence” stole himself. The goods in his possession
have been obtained through crime, but in this specific case, this does not involve receiving
stolen goods.
22.
Based on this approach, the Court established on sufficient grounds that the act was a criminal
act under Dutch law, and to that extent the argument also fails.
23.
For the sake of completeness 1 would like to add that 1 consider that establishing the double
penalisation is probably not necessary to establish that the goods were obtained through
crime. 1f the “indecent acts” took place abroad, the pornographic videotapes must have been
imported into the Netherlands. Importing such tapes for distribution was already an offence in
1990 under Art. 240b of the (former) Criminal Code. Unless the suspect imported the tapes
himself~, he obtained the videotapes as a result of imports, which constitutes an offence, and
therefore this constitutes receiving goods obtained through crime.
The judicial finding of fact sub 3 (possession of child pornography)
24.
The charge contained sub 3 (possession of videotapes of child pornography) accuses the
suspect of having acted in conflict with the provisions of Art. 240b, Criminal Code. In the
present form these provisions penalise the possession of images or a data carrier containing an
image of a sexual act involving someone who is clearly under the age of sixteen, as a criminal
act. The present formulation of Art. 240b, Criminal Code entered into force on 1
Februaryl996 (Act of 14November 1995, Bulletin of Acts and Decrees 575). Up to that date
the possession of an image (or a data carrier with an image) was only a criminal act insofar as
this took place “to be distributed or publicly exhibited”. The penalisation of the possession of

child pornography was extended by the above-mentioned amendment of the act to mere
possession, amongst other things. In addition, the maximum punishment was increased to a
prison sentence of 4 years, while previously there had been a maximum of three months.
25.
To summarise, the charge sub 3 entails, amongst other things, that during the period from 1
January 1990 to 7 September 1993 the suspect had videotapes with recordings of sexual acts
involving children under the age of 16 “made and/or in his possession for distribution”.
Therefore the charge sub 3 —justifiably focuses on the former text of Art. 240b, Criminal
Code. In this respect the Court declared that it was proven that the suspect had the videotapes
concerned “in his possession” and did not declare that it was proven that he had them in his
possession “to be distributed and/or publicly exhibited”. The Court acquitted him of this last
charge.
—

26.
The question is whether the court may have abandoned the basis of the charge in this way.
After all, the relevant element of the charge is an element of Art. 240b of the (former)
Criminal Code and therefore an essential element of the charge, and the fact that an essential
element of the charge has not been proven must lead to a complete acquittal of the charge.
27.
However, in my view the case is different here. The Court qualified the judicial finding of
fact as the offence under Art. 240b of the Criminal Code. At the same time the Court clearly
did not realise that the old text of Art. 240b of the Criminal Code applied to these facts.
Furthermore, in its evidence the Court established that the suspect had the tapes in stock for
distribution, as shown in the consideration of the evidence shown above sub 10. 1 deduce from
this that the Court interpreted the charge to mean that the words “to be distributed” related
only to the charge of making the videotapes and not to the subsequent charge of having them
in stock.
28.
Therefore the partial
acquittal must be explained to mean that in deeming the manufacture of the tapes not to have
been proven, the Court acquitted the suspect of “having made them to be distributed”, and that
the judicial finding of fact should, for the rest, be read better in the sense that it was proved
that the suspect had the tapes “in stock to be distributed”.
29.
Interpreted in this way the judicial finding of fact falis under Art. 240b of the (former)
Criminal Code, and the twentieth (read:fifth; ed.) argument of the suspect himself, entailing
that merely having the tapes in stock does not fall under Art. 240b of the (former) Criminal
Code, fails because of the lack of a factual basis.
The relationship between Art. 240b of the (former) Criminal Code and Art. 416 of the
Criminal Code.
30.
The second argument complains that the Court unjustifiably dismissed the defence of the
suspect’s defence lawyer that there is a generalis-specialis relationship between Articles 416
and 417 of the Criminal Code, on the one hand, and Article 240b of the Criminal Code on the
other hand, or that there were insufficient reasons given for this dismissal. The fourteenth

argument of the suspect bas the same purpose.
31.
The Court dismissed the defence concerned, presented at the session in higher appeal, as
follows: the purpose of Article 240b of the Criminal Code is the protection of children from
sexual abuse. This is certainly not the purpose of Article 416 of the Criminal Code, which is
to put it precisely and in a businesslike way aimed at preventing someone from benefiting
from another’s crime and providing protection against the continuation of an unlawful
situation in respect of property law resulting from crime.
As It cannot be stated that all the characteristics of Article 416 of the Criminal Code are
reflected in Article 240b of the Criminal Code, it must be conciuded that the case of Article
55, paragraph 2 of the Criminal Code, which the defence lawyer is clearly referring to, does
not apply.

—

—

32.
The Court used the correct standard tojudge the applicability of Art. 55, paragraph 2 of the
Criminal Code: does one description of an offence (in this case, Art. 240b of the Criminal
Code) contain the same elements as the other description (in this case, Art. 416 of the
Criminal Code) plus one or more other elements (in that case there would be a so-called
logical specialis)? And, if not, did the legislator nevertheless intend to create a generalis
specialis relationship (in that case, it can be referred to as a systematic or legal specialis)?
The Court answered both questions in the negative. As regards the first question, It is dear
that the answer is correct. However, as regards the second question, this is not so self-evident.
33.
Originally Art. 240b of the (former) Criminal Code was not inciuded in the proposal for the
amendment of Article 240 of the Criminal Code and some other provisions (Lower House
15 836). The third memorandum of amendment proposed including the (former) Art. 240b in
the Code. The reason for this was an amendment submitted by Mrs. Groenman, which
proposed making it a criminal offence to offer or spread an image “if an offence had been
committed in making it”. The verbal discussion of the bill shows that the Minister of Justice
proposed the text of the (former) Art. 240b instead of the amendment, because it is often
impossible to prove the offence. Amongst other things, this applied to pornographic films
containing sex with violence where it is not possible to establish whether violence has
actually taken place, or where it is only depicted. This problem does not occur with regard to
sexual acts with children under the age of 16. See the Hansard of the Lower House of 18
October 1984, p. 710 et seq.
34.
Following the bill, the question arose to what extent Art. 416 et seq. of the Criminal Code
could be applicable if it were established that violence was used to make certain pornographic
images. The Minister adopted the view that this concerned an explanation of Art. 416 et seq.
and that this question should not be answered by the legislator in the context of discussing this
bill. He undertook to present this question to the meeting of procurators-general. In the case
of a negative answer, he would ask for advice whether this should lead to additional
legislation in the continued revision of the legislation on decency. See the Hansard of 25
October 1984, p. 920 et seq.
35.
In the Memorandum of Reply to the Upper House (15 836, no. 61b) the Minister indicated

that research had shown that the trade in images made by means of a crime, e.g., with the use
of violence, rape, assault, falls under the description of the offence of Art. 416 et seq.
Subsequently no further attention was devoted to this matter in the verbal debate in the Lower
House. The question to what extent behaviour which fails under the proposed Art. 240b can
also constitute receiving stolen goods did not arise. This is remarkable insofar as the debate
did raise the question whether the proposed maximum punishment a prison sentence of
three months or a fine of the third category was actually sufficient. The Minister considered
that it was, referring to the size of the threatened fine (f 10,000) and the possibility of
confiscating the unlawfully obtained benefit (Hansard of the Lower House, 2 July 1985,
p. 1446).
—

—

36.
This question arose again with regard to the amendment of Art. 240b of the Criminal Code in
1995. The Explanatory Memorandum with the Act of 13November 1995, Lower House
1993—1 994, 23 682, pp. 1—2, entails, inter alla: The distribution or public exhibition of child
pornography which constitutes a criminal act under Art. 240b of the Criminal Code can be
seen as a form of benefitting from one of the sexual acts which constitute a criminal act under
Article 242 et seq. of the Criminal Code and are subject to severe punishments, comparable to
receiving stolen goods in relation to theft (...). The original offence benefits from the offence
arising from it. The sexual abuse of children, the production of child pornography based on
this and its publication, constitute a series of interrelated serlous criminal offences which
benefit each other.

37.
The
Memorandum relating to the Report (Lower House 1994—1995, 23 682, no. 5) notes that the
(former) editing of Art. 240b of the Criminal Code makes It difficult to combat child
pornography effectively because of the lack of the possibility to enforce sanctions: This
means that either there is no prosecution or the prosecution is on the basis of one of the
Articles 242 et seq. of the Criminal Code. Prosecution on the basis of receiving stolen goods
is improper and difficult.
(The Memorandum related to the report, Lower House 1994—1 995, 23 682, no. 5, p. 5).
Lower down, the Memorandum (p. 16) notes that it is difficult or impossible to base a
criminal prosecution for having child pornography in stock on the provisions for receiving
stolen goods.
During the parliamentary debate in the Lower House on the penalisation of”possession” and
“having in stock” (Lower House 67—4007) the Minister said: 1f a photograph is found in
someone’s home, 1 do not think (...) that this can be seized. It is conceivable to think of a
theoretical construction in which the possession of this photograph qualifies as receiving
stolen goods. This is not the intention of the law, because we have not made possession a
criminal offence. 1 think that this should eventually be removed byjurisprudence. This has
also happened in the past. New jurisprudence will be necessary as a result of the new
provision on receiving stolen goods.
38.
1 cannot unambiguously conclude from the above that the legislator saw Art. 240b of the
Criminal Code as a special regulation in relation to Art. 416 et seq. This problem, which
related only to one aspect of the buIs concerned, was not debated sufficiently thoroughly for

this purpose. For example, it is not really comprehensible why receiving stolen goods should
be applicable with regard to images of sexual acts enforced by means of violence, as indicated
in Art. 242 of the Criminal Code, and should not be applied if the images are of similar sexual
acts for which equally severe punishments apply, with children under the age of 12.
39.
It follows from the jurisprudence of the Supreme Court that the mere fact that a “profitable
act” has been made a separate criminal act does not have to mean that the applicability of the
provisions on receiving stolen goods should therefore be excluded. In this context 1 refer to
Supreme Court 4 March 1982, NJ 1982, 446 with a footnote by ‘t Hart. In this case the
Supreme Court decided that Art. 32 of the Copyright Act is nota lex specialis of receiving
stolen goods. It identifies as a criminal act, amongst other things: keeping an object in pursuit
of profit ifthere is a reasonable suspicion that it contains an infringement of someone’s else’s
copyright. Also cf. Supreme Court, 10 December 1985, NJ 1986, 462: Art. 219 is nota lex
specialis of Art. 417 of the Criminal Code and Supreme Court, 21 April 1998, NJ 1998, 610
with regard to the relationship between Art. 189 and Art. 416 of the Criminal Code.
40.
As the Court correctly considered, it is also important that the purpose of the provisions on
receiving stolen goods is different from that of Art. 240b of the Criminal Code. Art. 240b of
the (former) Criminal Code comprises the penalisation of the distribution, etc. of every
expression which has been created by means of the sexual abuse of children under the age of
16. The main purpose is to protect young people from sexual exploitation (Lower House
1993—1 994, 23 682, pp. 1—3; Lower House 1994—1 995, 23 682, no. 5, p. 9). The provisions on
receiving stolen goods belong to the category of offences which lead to benefit, and which
promote the committing of a “predicate offence”; usually these predicate offences are
property offences, but the scope of the provisions on receiving stolen goods is not limited to
those offences, Supreme Court 1 June 1948, NJ 1948, 98; Supreme Court, 2 March 1982, NJ
1982, 446. Also seeNLR, note 2 in Art. 416 of the Criminal Code.
Therefore for receiving stolen goods it is necessary that the images were obtained through an
indecent offence, while Art. 240b of the (former) Criminal Code also applies to sexual acts
which do not constitute an offence, e.g., filming masturbation by a child. Therefore there is
insufficient reason to assume that Art. 416 should not be applicable if having these images in
stock also falls under Art. 240b of the Criminal Code. In contrast: Van der Neut, who came to
the conclusion that punishments such as that in Art. 240b of the Criminal Code “which makes
it a punishable offence to have certain objects in stock for distribution, as it were constitute a
specific regulation on benefitting which means that the application of receiving stolen goods
is not necessary and not possible in such cases’ (Van der Neut, Honderd jaar
pornografiewetgeving (A hundred years of legislation on pornography), in: Gedenkboek
honderd jaar wetboek van strafrecht (Commemorative book on 100 years of penal law,
p. 392).
41.
The arguments which are based on the view that Art. 240b of the (former) Criminal Code is a
special provision in relation to Art. 416 Criminal Code are therefore not founded.
(...)

The table below is used in the 2010-2011 FATF Mutual Evaluation of the Netherlands. It
shows how each FATF designated category of predicate offences is criminalized under
Dutch law. All listed provisions constitute offences as they are either set out in Book II of the
Penal Code or in a separate statute but are punishable with imprisonment for six months or
more.

Note: this is not an exhaustive overview of the offences in Book II of the Penal Code.

Highest fine

(legal person)

Highest special confiscation (natural person)

Fraud

€2.268.901,08

Drugs and criminal organization

€28.172.490,94

New criminal cases on legal persons January 2006 until December 2011
Number of cases
Year of registration
Prosecutor’s decision
2006 2007 2008 2009 2010 2011
Prosecuted before court
1729 1620 1384 1457 1302 1069
Combined with other case
145 115 129 103
25
8
Penalty imposed by public
prosecutor (strafbeschikking)
2
14 858
Out of court settlement
6315 5053 4746 4346 2887 2065
Conditional dismissal
34
40
40
48
59
37
Dismissal
1335 1090 899 757 514 439
Open
1
6
18
14
34
92
Total
9559 7924 7216 6727 4835 4568
Court decisions on legal persons January 2006 until December 2011
Number of cases
Year of court decision
Court decision
2006 2007 2008 2009 2010 2011
Conviction with penalty
1639 1372 1221 1163 1086 1016
Conviction without penalty
33
36
28
17
14
28
Combined with other case
73
70
46
50
42
49
Acquittal
188 168 131 145 156 161
Prosecutor inadmissable
36
25
18
32
26
22
OVAR *)
13
22
15
22
12
16
Total
1982 1693 1459 1429 1336 1292
*) OVAR = dismissal of al legal proceedings, because either the suspect can’t be held liable for the criminal act or the act does not constitute a crime. It’s different
from an acquittal where there is simply not enough evidence.

Instruction on Large en Special Transactions
Summary
This Instruction provides a framework for the offering of high fixed penalties and fixed
penalties in special cases, and the procedure to be followed when offering such penalties. The
terms 'high fixed penalty' and 'special fixed penalty' have been defined in more detail, and the
starting points for offering such fixed penalties have also been indicated.
In principle, a press release is necessary if a decision has been made to impose a high or
special fixed penalty. The Instruction provides rules pertaining to the information that may be
disclosed in a press release.
The Instruction further deals with the procedure that has to be followed if a high fixed penalty
or special fixed penalty is to be imposed. High fixed penalties and special fixed penalties are
registered separately at the National Office of the Public Prosecution Service.
And finally, the Instruction contains a separate procedure for fixed penalties between € 2,500
and € 50,000, and fixed penalties in sensitive cases.

Background
Prior to the commencement of the hearing, the Public Prosecution Service is authorised to set
one or more conditions with respect to the avoidance of prosecution for crimes for which the
offender is liable to a term of imprisonment of no more than six years, and for offences
(Article 74 of the Criminal Code). The fixed penalty is consequently a possibility that has
been provided for, in law, to settle criminal cases out of court. The conditions to be set have
been described exhaustively in Article 74 of the Criminal Code and Article 36 of the
Economic Offences Act.
This Instruction pertains to high fixed penalties and special fixed penalties. The cases in
which such penalties are offered will often involve offences that have caused public unrest.
The starting point in this type of case is: 'do not settle a case out of court (but submit it to the
courts), unless there is a very good reason for doing so'. If a fixed penalty is chosen in a
specific case and provided with substantiation, the intended fixed penalty must be presented
to the Minister of Security and Justice via the Board of Procurators General. This allows the
Minister of Security and Justice to determine whether he wants to assume political
responsibility for the intended settlement. If such is not the case, and he were of the opinion
that the case should be submitted to the courts, he can exercise his power to give instructions,
as provided for in the Judicial Organisation Act (Articles 127–129).
This Instruction provides a framework for the offering of high fixed penalties and special
fixed penalties and the procedure to be followed when offering such penalties.
This Instruction does not relate to fixed penalties for various categories of frequent crimes
provided for, inter alia, in the Criminal Code and the Road Traffic Act that are based on
guidelines for prosecution adopted by the Board of Prosecutors General or in the Fixed
Penalties Decree 1994. Nor does this Instruction pertain to the so-called
‘ontnemingsschikkingen’ [assets deprivation settlements] as provided for in Article 511(c) of
the Code of Criminal Procedure in the case of a principle action that is being, or will be,

brought before the court. The Assets Deprivation Legislation Manual provides a procedure for
these types of settlements.

Prosecution
1. Definition of the term 'high fixed penalty'
A fixed penalty must be considered to be a high fixed penalty, as referred to in this
Instruction:
•

a. if the condition arising from Article 74, second paragraph, at a of the Criminal Code
(payment of an amount to the State) exceeds the amount of € 50,000, while this
condition does not arise from the prosecution guidelines adopted by the Board of
Procurators General and a fixed penalty as referred to in Article 74a of the Criminal
Code does not apply either;
The following penalties consequently fall outside the scope of this Instruction:
Fixed penalties whereby the condition arising from second paragraph, at a of the
Criminal Code (payment of an amount to the State) exceeds the amount of € 50,000,
but which are based on the prosecution guidelines adopted by the Board of Procurators
General in agreement with the Minister of Security and Justice. An example of this
type of penalty would be those fixed penalties offered in respect of offences that are
liable (per offence) to a fixed penalty of € 50,000 or less according to the guidelines,
but whereby the total amount exceeds € 50,000 as a result of cumulation1.
This type of situation should, however, concern isolated offences that are not part of
the same complex of offences and that need not necessarily be assessed and settled as
a whole. If this is not the case, and the situation does concern one and the same
complex of offences whereby the offences should be assessed and settled as a whole,
the fixed penalty must be considered a high fixed penalty as referred to in the
Instruction.
Fixed penalties as referred to in Article 74a of the Criminal Code. This provision
refers to cases in which the Public Prosecution Service is obliged to accept a fixed
penalty proposal made by the accused. The condition is that the offence is not liable to
a principal penalty other that a fine, and that the accused must – within a term to be set
by the Public Prosecution – submit the proposal to pay the maximum fine and to
comply with all conditions provided for in Article 74a, second paragraph, of the
Criminal Code.
The above provision does not alter the fact that these fixed penalties may be
considered to be fixed penalties in sensitive cases as a result of the nature of the case,
to which the Manual on the Handling of Sensitive Case relates (see also point 7;
procedure pertaining to fixed penalties between € 2,500 and € 50,000 and fixed
penalties in sensitive cases).

•

b. If the total amount involved in the fixed penalty exceeds € 500,000: this also
comprises any acts of confiscation of criminal assets, or compensation.

In this situation, the condition arising from Article 74a, second paragraph at a
(payment of an amount to the State) may concern an amount of less than € 50,000, but
the fixed penalty may also concern large amounts in connection with the conditions
arising from Article 74, second paragraph at d (confiscation of criminal assets) and/or
e (compensation) of the Criminal Code. As stated above, this is unrelated to
settlements intended to confiscate criminal assets on the basis of Article 511c of the
Code of Criminal Procedure, which, after all, fall outside the operation of this
Instruction if the main action has or will be submitted to the courts.

2. Definition of the term 'special fixed penalties'
A fully delineated definition of the term 'special fixed penalty' cannot be provided. Generally
speaking, however, it can be argued that settlement of the case by means of a fixed penalty
does not appear in advance to be the most logical solution and/or may encounter
incomprehension.
Within the context of this Instruction, the special nature of a case does not so much lie in the
nature of the case itself, but rather in the manner in which the case is settled, namely by
means of a fixed penalty instead of a summons.
For example, the mere fact that a well-known Dutch citizen is involved in a crime is in itself
insufficient cause for designating a possible fixed penalty as special. In such cases, it may be
a '(politically or publicity-related) sensitive case' (in respect of which it could be very useful
to inform the Minister of Security and Justice of the - intended- decision), but there is no
reason to submit the case in advance with a view to an assessment of whether the case should
be submitted to the courts).2
In the absence of an unambiguous definition, the two categories which involve a special fixed
penalty as referred to in this Instruction (in the sense that a special procedure has to be
followed for an intended fixed penalty) are indicated.
Category 1: The case has led to major national social concern or unrest due to the seriousness
of the violation of the general safety and health of persons and property or of the general
functioning of important sectors of society (such as: state security, integrity of the
government, the democratic legal order, the financial economic sector), as a result of which
settlement of the case by means of a fixed penalty could encounter social incomprehension.
This category includes issues such as occurred in Enschede and Volendam (see also the
crimes endangering public safety provided for in Book II Title VII of the Criminal Code) or
issues involving factually serious violations of collective values, as well as issues that create
doubt about the integrity of the Dutch government (public administration, the judiciary).
Generally speaking, it would not be logical to settle these matters by means of a fixed penalty.
A fixed penalty may nevertheless present itself as a useful settlement. This choice will not be
met with a great deal of sympathy, nor be seen as the natural choice in such case. In this
connection, it will be clear in advance, precisely because of the commotion and debate
already caused by the offence, that deciding not to submit the case to the courts, but rather to
settle it out of court, will be a sensitive matter.
Category 2: The case can be considered a matter of principle, as it involves important
questions pertaining to morals and decency or because it concerns an essential legal point,

whereby it could be important to develop case law regarding the issue. However, the decision
to offer a fixed penalty does, in principle, render a judicial review impossible 3.
Technical developments (IT, medical and bio technology), in particular, mean that society is
being faced time and again with questions concerning what is and what is not acceptable, and
how a possible legal regulation of the issue should be sought, including solutions reached with
the aid of criminal law. The issues involved are usually controversial, because they are
viewed quite differently from differing ideological perspectives (commercial surrogate
motherhood, euthanasia, the sale of organs) and/or because, from the very beginning, they
clearly involve a clash of fundamental rights. If there is insufficient case law concerning these
types of cases, a fixed penalty will be controversial, as a court judgment will then be made
impossible.

3. Starting point when offering a high fixed penalty or a fixed penalty in a
special case
In first instance, the starting points that apply to every type of fixed penalty naturally also
apply to offering high fixed penalties or special fixed penalties4. The related rules and
limitations already mean that a high fixed penalty or a special fixed penalty will only occur in
special circumstances. This does not only apply to natural persons, but also to legal entities.
Moreover, in the case of the prosecution of legal entities it is desirable that clients and de
facto directors are also prosecuted if possible.
It is precisely such derogation of the 'normal pattern' that underlines the reason why a clear
motivation should be provided regarding the reason for nevertheless preferring the fixed
penalty, instead of submitting the case to the courts. This makes it possible, in the event that a
motivated decision to offer a fixed penalty is actually made, to justify this decision easily and
properly. The starting point therefor is: 'do not settle such cases out of court (but submit them
to the courts), unless there is a very good reason for doing so'.
In such cases, the central focus in the procedure concerns the assessment of the reason for
nevertheless settling out of court: is this a responsible decision, in view of the nature and
consequences of the crime and the circumstances in which it was committed, and also in view
of the consequences – in relation to criminal procedure – of a decision to offer a fixed penalty
or of a decision to submit the case to the courts?
In view of this - restrained - policy line, the considerations that are the basis of an intended
high fixed penalty or an intended special fixed penalty are assessed at various levels (see
below under 5: Procedure for intended high fixed penalties and special fixed penalties).

4. Press release
In principle, if a decision is made to impose a high or special fixed penalty, a press release is
necessary. This anticipates, in view of the nature of the cases, the unavoidable social attention
for the cases in question. This press release also compensates the lack of publicity that would
have been generated by a public hearing and a court judgment rendered in public and the
generally preventative effect this has on society. The press release will, in any event, report
the name of the accused with whom – and the crimes in respect of which – an out-of-court
settlement is reached; it also provides a brief explanation of why the decision was taken to
impose a fixed penalty.

In principle, the names of other persons and legal entities that are suspects in the same or a
related case, and who/which have not been offered a high fixed penalty or a special fixed
penalty, are not mentioned in the press release (see also Instruction for information
concerning investigation and prosecution). The contents are determined by the Public
Prosecution Service. The press release is issued as soon as possible after the chief public
prosecutor has received written notification from the Board as referred to in paragraph 5 at e
of this Instruction.
The content of the press release must be coordinated with the Communication Department of
the Public Prosecution Service at a time at which the fixed penalty has not yet been offered or
discussed with the accused and/or his counsel (see also below at point 5: Procedure for
intended high fixed penalties and special fixed penalties)5.

5. Procedure for intended high fixed penalties and special fixed penalties)
•

•

•

a. The public prosecutor will present an intended high fixed penalty or a special fixed
penalty to the public prosecutor's office management The public prosecutor will do so
at a time at which the fixed penalty has not yet become irreversible, i.e. at a time at
which the Public Prosecution Service is still free to opt for another form of settlement
without contravening the principles of the proper administration of justice.
b. If the public prosecutor's office management agrees to the intended fixed penalty,
the chief public prosecutor will coordinate this with the Chief Advocate General. The
role of the Chief Advocate General6 is to check the legal aspects of the case, and –
more in particular – to assess the evidence.
c. The chief public prosecutor will present the case to the Board of Procurators
General7. He will do so in writing, in an official report, while explicitly stating that
coordination with the Chief Advocate General8 has taken place and – in the event the
Chief Advocate General does not agree, or does not fully agree, with the intended
fixed penalty – including the reason why the opinion of the Chief Advocate General
has not been followed.
This official record will in any event contain: a description of the facts;
* a description of the crimes that, in the opinion of the public prosecutor, can
be proved;
o * an exact description of the intended settlement with respect to all suspects (if
the fixed penalty is offered to a legal entity: the legal entity as well as the
responsible natural persons and/or de facto directors).
o * a description of the considerations that are at the basis of the intended fixed
penalty, including a substantiation as to why the case should not be submitted
to the courts);
o * an explanation of the amount of the fixed penalty.
d. The Board will perform a comprehensive assessment. If the Board agrees to the
intended fixed penalty, it will present the case in writing to the Minister of Security
and Justice.
e. The Board will inform the chief public prosecutor in writing of the decision of the
Minister of Security and Justice.
f. The chief public prosecutor will inform the Board and the Chief Advocate General
who issued the advice, in writing, of the ultimate settlement decision.
o

•

•
•

6. Registration
High fixed penalties and special fixed penalties are registered separately at the National
Office of the Public Prosecution Service. The annual report of the Public Prosecution Service
will report the amount, nature (type of crime) and the scope of these fixed penalties on the
basis of the above registration.

7. Procedure pertaining to fixed penalties between € 2,500 and € 50,000
Cases in which a fixed penalty (payment of a sum of money to the State, Article 74, second
paragraph at a, of the Criminal Code) of € 50,000 or less, but more than € 2,500, is being
considered, are presented for approval by the public prosecutor to the chief public prosecutor
(or his deputy), unless the fixed penalty comes under an applicable fixed penalty guideline. In
accordance with the guideline followed in this Instruction, the same should happen if the total
amount involved in the fixed penalty, therefore including any confiscation and compensation,
exceeds € 25,000.
The chief public prosecutor, or deputy chief public prosecutor, of the National Public
Prosecutor's Office for Financial, Economic and Environmental Offences (FP) can transfer the
power to decide on fixed penalties pursuant to Article 74, second paragraph at a, of the
Criminal Code, of which the sanction amount is between € 2,500 and € 50,000 and which are
not based on a current guideline, to the FP team leaders. After all, such fixed penalty amounts
are customary for the FP: this concerns many cases each year, in particular fraud and
environmental cases, whereby the suspects are often legal entities and businesses.
An intended fixed penalty between € 2,500 and € 50,000 that is also a special fixed penalty
will, however, always be presented to the chief public prosecutor or the deputy chief public
prosecutor.
As regards fixed penalties in a sensitive case, which are not special fixed penalties as referred
to in this Instruction, action is taken in accordance with the Manual on the Handling of
Sensitive Case.

Transitional law
The policy rules in this Instruction will be valid immediately from the date of entry into force.

Comprehensive Approach to Aftercare
Adult (formerly) detained citizens
Each year, approximately 33,000 formerly detained
citizens return to society. Many revert back to
criminal behaviour after detention. The Research
and Documentation Centre (WODC) established
several years ago that approximately 70 percent of
adult former detainees reoffend within six years.
Recidivism is a major cause of nuisance and
insecurity. It also entails considerable costs, both
for citizens and for governments and social
institutions.

Basic provisions for former detainees
Until recently, many former detainees returned to
society unprepared, without having the necessary
basic provisions at their disposal, such as:
valid proof of identity,
income,
a debt rescheduling plan,
accommodation,
suitable addiction or psychiatric care.
Research shows that the risk of recidivism increases if
these basic provisions are lacking.
Joint approach
The Ministry of Justice and the Association of
Netherlands Municipalities (VNG) want to achieve that
at least eighty percent of formerly detained citizens
have the necessary basic provisions at their disposal
when they are discharged from detention. This joint
ambition has been laid down in the Working Together
(Samen aan de slag) (June 2007) administrative
agreement and elaborated in the Cooperation Model
Aftercare for Adult (formerly) Detained Citizens,
Municipalities – Ministry of Justice
(Samenwerkingsmodel Nazorg volwassen (ex-)
gedetineerde burgers, gemeenten – Justitie) (July
2009). Its implementation will make a significant
contribution to the social participation of former
detainees and reducing recidivism. The Prison
System, the municipalities and their social partners
are working on this within the context of the
Comprehensive Approach to Aftercare programme.
Good communication and cooperation
Aftercare meaning, in the strict sense of the word,
care after detention is primarily a responsibility of the
municipality. After all, the municipality has a duty of
care towards all of its citizens. Detained, and formerly
detained, citizens need some extra support in order to
be able to function properly in society again. It is

important for municipalities to know at an early
stage when a detainee is released and what sort
of problems he has. This will enable [the
municipalities] to set up an aftercare process that
will prevent the former detainee from reverting
back to criminal behaviour. This can only be
realised if there is good communication and
cooperation with the Prison System.
It would also be useful to align processes prior,
during and after detention. The effectiveness of
the efforts of other organisations that are involved
in aftercare for (formerly) detained citizens, such
UWV WERKbedrijf and providers of psychiatric
and addiction care, will also benefit from good
communication and cooperation between
municipalities and the Prison System.
Care during detention
During detention, the Prison System is primarily
responsible for (after)care. The Prison System
makes significant investments in this respect.
Social Services Employees (MMD employees)
have been appointed at all institutions. They
screen new detainees for the five basic provisions
for successful reintegration. In doing so, they also
chart any ongoing care processes. This is
important, because the better the integration
process during detention aligns with these care
processes, the higher the chance of success.
Additional time will been allocated in the day
programme of detainees for reintegration
activities as of the autumn of 2010.
The Prison System is not the only party active in
this field, but also affords municipalities and social
partners the opportunity to work together with
detained citizens on their reintegration (the socalled import model). In order to facilitate the
above, the detained citizen is placed as much as
possible in his own region during the last phase of
his detention. MMD employees keep the
municipality to which the detainee returns
informed of the detainee’s situation. This is done
by means of the Digital Platform for Alignment of
Aftercare (Digitaal Platform Aansluiting Nazorg or
DPAN).
This working method promotes the
comprehensive approach to the aftercare for
(formerly) detained citizens and the continuity of
care before, during and after detention. In this

1

1

of Justice and the municipality. The
WODC is investigating whether it is
possible in time to link these findings to
those of the WODC Recidivism Monitor.

connection, good communication and cooperation with
municipalities and social partners is of essential
importance to the Prison System as well.
Towards a comprehensive approach
Significant progress has been made recently in the
realisation of a comprehensive approach to the
aftercare to (formerly) detained citizens.
•

•

The VNG and the Ministry of Justice have
jointly published a practical manual for the
implementation of the Aftercare Cooperation
Model. Correctional institutions and
municipalities throughout the country are
busy implementing the above. Both the VNG
and the
Prison System support this process with an
aftercare implementation advisor.

•

Regional network advisors are also active in
the Prison System. They advise correctional
institutions and municipalities during the daily
implementation of aftercare.

•

The aim is to have agreements between
municipalities, correctional institutions and
social partners concerning the structural
approach to aftercare, preferably at the level
of the Safety House, concluded towards the
end of 2010.

•

The Prison System intends to have the
screening of detainees for the five basic
provisions in order in at least eighty percent
of the cases at the end of 2010. At that time,
the exchange of information or/concerning
the living areas between the Prison System
and the municipalities will have to progress
well as well.

•

In order to properly process this information,
many municipalities (now more than 400)
have set up a – local or regional – aftercare
coordination point. The Ministry of Justice
has made additional funds available to
strengthen the municipal coordination of
aftercare in 2010 and 2011.

•

Pilots are being carried out at several
locations throughout the country in order to
develop effective aftercare instruments in
practice. It concerns, inter alia, pilots in the
field of guidance towards work, debt
rescheduling and continuity of care.

•

The WODC has developed a Monitor of
Aftercare for Former Prisoners that charts the
results of the aftercare efforts of the Ministry

More information
Documents
Cooperation Model Aftercare for Adult
(formerly) Detained Citizens,
Municipalities – Ministry of Justice
Guide to the Cooperation Model
Aftercare for Adult (formerly) Detained
Citizens, Municipalities – Ministry of
Justice
These publications can be found at the internet
addresses below and they are available in
hardcopy from the contacts mentioned.
Internet sites
www.justitie.nl
www.vng.nl
www.aansluitingnazorg.nl (DPAN)
www.hetccv.nl
www.wodc.nl

1

See www.wodc.nl

2

Summary
Second measurement of the monitor of aftercare for former
prisoners
Results and comparison between two measurements over time

Background, aims, and research questions
For the second time, the Research and Documentation Centre (WODC) examined
the situation of (former) prisoners regarding identity card, accommodation, income,
debts, and care. These areas of life are the focus of the Comprehensive Approach to
Aftercare Programme (Programma Sluitende Aanpak Nazorg, PSAN). The purpose of
the PSAN is to ensure that former prisoners have accommodation, income, and a
valid identity card on release from imprisonment through the co-operation among
the Ministry of Security and Justice, the municipalities, and other co-operating organisations. Another purpose of the PSAN is to provide insight into any debts of the
prisoners at the time that they are released, and that, if necessary, a plan for debt
assistance has been developed. Finally, the prisoner's care need should be identified
and, if the prisoner needs care, this care should be realised. By improving or stabilising the situation in these areas, the Ministry of Security and Justice, in co-operation with the municipalities, aims to reduce recidivism among former prisoners.
The monitor of aftercare for former prisoners of the WODC33 has been developed to
identify the extent to which (former) prisoners have an identity card, income,
accommodation, debts and contacts with care institutions at the time they arrive at
a Penitentiary Institution (PI), at the time of release from imprisonment, and after
having spent six months in free society. In addition, it is the purpose of the monitor
to describe how the situation in these five areas of life is developing during imprisonment and in the first six months after release from imprisonment. The third purpose is to describe the relationship between – on the one hand, problems in the
areas of life and any changes in these problems during and after release from imprisonment, and on the other hand, various socio-demographic characteristics (such
as gender and age) and characteristics of imprisonment (such as term of imprisonment and imprisonment history). These purposes have been translated into the
following research questions:
1.1 To what extent do prisoners have an identity card, income, accommodation,
debts and contacts with care institutions immediately prior to imprisonment?
1.2 To what extent do prisoners have an identity card, income, accommodation,
debts and contacts with care institutions upon release from imprisonment?
1.3 To what extent do prisoners have an identity card, income, accommodation,
debts and contacts with care institutions six months after release from imprisonment?

33

Weijters, G., & More, P.A. (2010). De Monitor Nazorg Ex-gedetineerden: Ontwikkeling en eerste resultaten
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1.4 To what extent do problems in the different areas of life accumulate immediately prior to imprisonment, upon release from imprisonment, and six
months after release from imprisonment?
2
To what extent is there a change in the problems in the different areas of life
during imprisonment, and in the first six months after release from imprisonment?
3
Which sociodemographic characteristics and characteristics of imprisonment
are related to the problems in the various areas of life and to the changes in
the problems in the various areas of life?
As the second measurement of the monitor of aftercare for former prisoners was
made largely in the same manner as the first measurement, the differences in the
results between the two measurements were also the subject of research. The following research questions relate to this comparison.
4.1 To what extent did the situation in the five areas of life prior to imprisonment
with respect to prisoners who were released from a PI in the second half of
2009 differ from that situation with respect to prisoners who were released in
the second half of 2008?
4.2 To what extent did the situation in the five areas of life upon release with
respect to prisoners who were released from a PI in the second half of 2009
differ from that situation with respect to prisoners who were released in the
second half of 2008?
4.3 To what extent did the situation of prisoners who were released from a PI in
the second half of 2009 differ from the situation of prisoners who were released
in the second half of 2008, with regard to the element of having been able to
keep or obtain an identity card, income and accommodation during imprisonment?

Methods
In this second measurement of the monitor of aftercare for former prisoners, the
researchers followed a cohort of former prisoners who had left a PI in the period
between 1 July 2009 and 31 December 2009 and who had taken up residence in a
Dutch municipality afterwards. Unlike the cohort from the first measurement, for
the cohort in the second measurement the details of the situation in the areas of
life could only be identified in cases of prisoners who had been detained for a term
of more than two weeks. This is due to the fact that since May 2009 it has been
possible to only report the element of imprisonment to the municipality of prisoners
serving a term of less than two weeks. No information was consequently obtained
about the situation of these prisoners in the various areas of life, as a result of
which this situation remained unknown for the purpose of this research. This way
of working was introduced, because, in practice, it was not always possible to interview prisoners serving a short sentence about their situation in the five areas of life.
In respect of this group of prisoners, it was decided to merely report to the municipality that a prisoner is being detained and will be released soon. With regard to the
prisoners who belong to the target group of aftercare policy, 25.7% were serving a
term of less than two weeks.
The research group consisted of 10,838 former prisoners. These were mainly men
(92.4%) and more than half of the group was younger than 34 years of age at the
time of release. In addition, approximately 65% of the former prisoners was born
in the Netherlands and nearly 90% of the former prisoners did not have registered
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partners. Finally, it appeared that for nearly 65% of the former prisoners, this imprisonment had not been the first time to be serving time in a PI since 1996.
In order to describe the situation of these prisoners in the five areas of life at the
beginning of their imprisonment, we used the data kept in the Digital Platform for
Alignment of Aftercare (Digitaal Platform Aansluiting Nazorg, DPAN). All prisoners
who belong to the target group of aftercare policy are screened by the Social Services Employees (MMD employees) at the beginning of their stay in the PI. During
this screening, the prisoners are asked about the situation in the areas of life as it
was before imprisonment. The available information on problems in the areas of
life is listed in a basic document that is used to inform the municipality as to where
the prisoner will go to after release from imprisonment. The MMD employee closes
the DPAN document at the end of imprisonment. The 'release document' includes
several questions about the alleged situation upon release from imprisonment. This
information is used to identify details about the situation upon release from imprisonment.
The municipal registers of six municipalities (i.e., Amsterdam, Assen, Eindhoven,
Oss (and surrounding municipalities), Purmerend, and Spijkenisse) were used for
the description of the situation of former prisoners in the areas of life six months
after release from imprisonment. In total, approximately 11% of the former prisoners from the research group took up residence in one of these municipalities.
Unlike the first measurement, in this second measurement it was possible to compare the information obtained from these municipalities. As a result of this, it is
possible to provide a more reliable picture of the situation of former prisoners six
months after release from imprisonment.

Results
Representativeness of the available data
The information about the situation in the areas of life was not available for the
entire research group. In respect of 10.1% of the prisoners who had been serving
a term of more than two weeks, the DPAN did not include any information about
the situation in the areas of life. In 2008, this was still 18.9%. The prisoners about
whom we did not have any information were detained relatively shorter than those
about whom we did have information. In addition, the prisoners who had not been
screened were more often females (16.4% of the prisoners who had not been
screened were females compared to 7.6% out of the entire research group) and
came, in particular, from PI Nieuwersluis. In the research period, this PI was facing
staffing problems, as a result of which it did not have enough MMD employees to
screen all prisoners. The proportion of prisoners that was born in one of the CEEcountries (countries in Central and Eastern Europe, such as Poland, Rumania, and
Bulgaria) was higher among the prisoners who had not been screened than among
those who had been screened. For approximately half of the prisoners born in one
of the CEE-countries there was not any information available. A possible reason for
this may be that it is not clear to which municipality these prisoners returned. The
results are consequently not automatically representative for all prisoners belonging
to the target group of aftercare policy.
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Situation in the areas of life immediately prior to imprisonment and upon release
from imprisonment
Below, the situation in the areas of life immediately prior to imprisonment and upon
release from imprisonment is given point by point for prisoners belonging to the target group of aftercare policy. This will be followed by a discussion of the individual
changes in the situations of the prisoners about whom we have information regarding the situation in the areas of life immediately prior to imprisonment and upon
release from imprisonment.
• Prior to imprisonment and upon release from imprisonment, 86.0% of the prisoners had an identity card.
• Prior to imprisonment, 72.4% of the prisoners had income, compared to 61.6%
upon release from imprisonment. Prior to imprisonment 43.2% of the prisoners
had income from work, 32.6% received social security payments, and 15.1%
received invalidity benefits.
• Prior to imprisonment, 84.6% of the prisoners had accommodation, compared to
86.1% upon release from imprisonment. Prior to imprisonment, the majority of
the former prisoners lived in a rented house or with family. Upon release from
imprisonment, more prisoners lived with family and in temporary accommodations through social services than prior to imprisonment.
• Nearly three quarters (73.2%) of the former prisoners had debts prior to imprisonment. Approximately 30% of the prisoners with debts had a debt of
€ 10,000 or more.
• Approximately one quarter (27.8%) of the prisoners had had contacts with care
institutions prior to imprisonment. In most cases, the contacts concerned care for
addicts (53.1%) or psychiatric care (33.0%).
Accumulation of problems in the areas of life immediately prior to imprisonment
and upon release from imprisonment
Prior to imprisonment, 84% of the prisoners had a problem in one out of the five
areas of life. A total of 14% of the prisoners had problems in three or more areas
of life. With respect to the prisoners who had a problem in one area of life, approximately one out of three (30%) had debts.
The accumulation of the problems upon release of imprisonment related to three
areas of life, namely identity cards, accommodation, and income. Upon release from
imprisonment, nearly half of the former prisoners had at least one problem in one of
these three areas. Prior to imprisonment, 39% of the prisoners had a problem in at
least one out of these three areas of life. During imprisonment, more prisoners
consequently experienced the development of a problem in the various areas of life.
Changes in problems in the areas of life during imprisonment
The statistics regarding individual changes in problems in the areas of life were
available for the areas involving the possession of an identity card, income and accommodation. The changes during imprisonment in the area of debts and contacts
with care institutions could not be identified, because no information was available
about the situation in these areas of life upon release from imprisonment.
• With respect to the prisoners who had had an identity card prior to imprisonment,
nearly all prisoners (99%) had an identity card upon release from imprisonment.
Out of the prisoners who had entered the PI without an identity card, 9.2% obtained an identity card during imprisonment.
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• With respect to the prisoners who had income prior to imprisonment, 77.1% also
had income upon release from imprisonment. In 2009, 22.0% of the prisoners
who did not have any income prior to imprisonment did have income upon release from imprisonment.
• The changes in the area of life of accommodation are as follows. A total of 95.3%
of the prisoners had accommodation both prior to imprisonment and upon release from imprisonment. Approximately 35% of the prisoners without accommodation prior to imprisonment obtained accommodation during imprisonment.
Relationship between background characteristics and problems in the areas of life,
and changes in these problems during imprisonment
Problems in all areas of life prior to imprisonment occurred more often among prisoners who did not have registered partners. As far as the area of life of identity
cards is concerned, the longer the term of imprisonment, the larger the chance
that the prisoner would obtain an identity card during imprisonment. The term of
imprisonment also played a role in the area of income and accommodation. The
longer the prisoners were detained, the larger the chance that the prisoners who
did not have income or accommodation prior to imprisonment would obtain income
or accommodation during imprisonment. On the other hand, however, we also found
that the longer the term of imprisonment, the larger the chance that prisoners who
had accommodation or income prior to imprisonment would lose this during imprisonment. In addition, we found that the older the prisoner was, the larger the chance
that he would have income prior to imprisonment and after release from imprisonment. Prisoners born in Morocco or the Netherlands Antilles lost their income more
often during imprisonment than prisoners born in the Netherlands. Male prisoners
had accommodation less often prior to imprisonment and upon release from imprisonment than female prisoners. Female prisoners on the other hand had had contacts with care institutions prior to imprisonment more often than male prisoners.
Older prisoners had had contacts with care institutions prior to imprisonment more
often than younger prisoners.
Comparison with the results from the first measurement of the monitor of aftercare
for former prisoners
For the aims of this research, the situations in the various areas of life prior to imprisonment and upon release from imprisonment were measured in the same manner as in the first measurement of the monitor of aftercare for former prisoners. It
was consequently possible to compare the situations in the areas of life of the two
groups. The two research groups differed only in a few background characteristics.
In 2009, the research group consisted of fewer persons who had been born in
Surinam, the average term of imprisonment was somewhat longer, and, on average, the persons in the research group had been detained previously more often.
The most striking differences between the two groups of prisoners regarding the
situations in the five areas of life are described below.
• With regard to the extent of the problems in the areas of life of the prisoners and
former prisoners, the differences between 2008 and 2009 were negligible. Only in
the area of life of income is the difference worth mentioning. In 2009, 72.4% of
the prisoners had income prior to imprisonment, 61.6% of the prisoners had
income upon release from imprisonment. The difference between the situation
prior to imprisonment and upon release from imprisonment was smaller than in
2008, when 75.8% of the prisoners had income prior to imprisonment and 58.6%
upon release from imprisonment.
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• Compared to 2008, identity cards were kept nearly as often (approximately
99%), but they were obtained less often. In 2008, 14.9% of the prisoners obtained identity cards, in 2009, 9.2% obtained identity cards during imprisonment.
• A total of 77.1% of the prisoners kept their income during imprisonment. In
2008, 68.5% of the prisoners kept their income. In 2009, 22.0% obtained income
compared to 25.5% in 2008.
• In 2009, the percentage of prisoners that kept their accommodation during imprisonment was approximately the same as in 2008, namely 95.3% in 2009 and
94.1% in 2008. In 2009, the proportion of prisoners that obtained accommodation during imprisonment was lower than in 2008. Approximately 35% of the
prisoners without accommodation prior to imprisonment obtained accommodation
during imprisonment, whereas – in 2008 – 40.8% of the prisoners still succeeded
in this effort.
• With regard to the individual changes in the areas of life of identity cards, income,
and accommodation, it is consequently striking that in 2009 the prisoners were
more successful in keeping these things than in 2008. For prisoners who did not
have identity cards, income or accommodation prior to imprisonment, efforts to
ensure that that they would have these things upon release from imprisonment
were, however, less successful in 2009 than in 2008.
Situation of former prisoners six months after release from imprisonment
It is not possible to describe the situation six months after release from imprisonment for each former prisoner. For the purpose of this second measurement, we
obtained information from six larger municipalities, namely Amsterdam, Assen,
Eindhoven, Oss (and surrounding municipalities), Purmerend, and Spijkenisse. In
numbers of prisoners, this means that, for 11% of the prisoners who belonged to
the research group, we obtained information about some areas of life six months
after their release from imprisonment. On two points, the former prisoners from the
municipalities are not representative for the total research group. Firstly, the group
of former prisoners who had not been born in the Netherlands was overrepresented.
This was mainly due to the large population of former prisoners from Amsterdam.
Secondly, the imprisonment history of former prisoners about whom we had information about the situation six months after release from imprisonment was more
extensive than that of the total research group. It is consequently not possible to
generalise the data to the total population of former prisoners. They do, however,
provide an indication of the problems in the five areas of life six months after release from imprisonment.
• Six months after release from imprisonment, 93.6% of the former prisoners had
a valid identity card.
• More than 90% of the former prisoners had income six months after release from
imprisonment. In approximately three quarters of the cases, the former prisoners
received benefit payments.
• Out of the former prisoners, 81.6% had accommodation six months after release
from imprisonment. Approximately half of the former prisoners with accommodation lived independently six months after release from imprisonment, and more
than a quarter lived with family.
• Not all debts of former prisoners were known to the municipality. Out of the
former prisoners, 43.6% had debts to the municipality six months after release
from imprisonment.
• A total of 78.4% of the former prisoners had contacts with care institutions six
months after release from imprisonment. A large percentage of former prisoners
about whom we had information belonged to the Public Mental and Healthcare
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(OGGz) group in Amsterdam, which has contacts with a personal case officer of
the Municipal Health Service (GGD). The purpose of the GGD is to arrange care
for this group; this explains why this percentage is rather high. If we disregard
the care contacts of the OGGz population in Amsterdam, the data from four other
municipalities showed that 60.8% (N=245) of the former prisoners had contacts
with care institutions six months after release from imprisonment.
• Six months after release from imprisonment, one third of the former prisoners did
not have any problems in the areas of life, one third had one problem, and one
third had problems in two or more areas of life.
On the basis of this second measurement for the monitor, it was possible to provide
insight into the degree in which the situation of former prisoners had changed in the
first six months after release from imprisonment. By comparing the municipal data
on the situation upon release from imprisonment with the situation six months after
release from imprisonment, it was found that nearly every former prisoner had kept
his identity card, income, accommodation and/or contact with care institutions. On
the other hand, the former prisoners had also kept their debts. Out of the former
prisoners who did not have accommodation upon release from imprisonment, 20.9%
obtained accommodation in the first six months after release from imprisonment,
36.1% received income, 55.6% obtained identity cards, and 10.8% came into contact with care institutions.

Limitations
The second measurement of the monitor of aftercare for former prisoners has a
number of limitations which also played a role in the first measurement. The first
limitation is related to the use of DPAN as data source. Both the information about
the situation prior to imprisonment and the information about the situation upon
release from imprisonment differs from the information kept by the municipalities. It
is not clear which source is more reliable to describe the situation of the prisoners
prior to imprisonment. It may be assumed that the information from the municipalities about the situation upon release from imprisonment is more reliable than the
information from DPAN in that respect. In DPAN, the problems upon release from
imprisonment are overestimated, because it appears to be difficult for MMD employees to indicate whether prisoners have identity cards, income or accommodation
upon release from imprisonment. On the day of release, the MMD employees often
do not know whether this has been arranged. The prisoner may, however, have
planned appointments for the day of release or several days later to arrange these
matters with the municipality.
Another limitation of the research is that it is not possible to report on all prisoners.
We lack information about one group of prisoners, namely the prisoners who were
serving terms of less than two weeks. This is due to the fact that since May 2009
in respect of prisoners serving a term of less than ten working days the MMD employees have only been required to report the element of imprisonment to the
municipality. This means that, in respect of these prisoners, the situation in the
various areas of life has not been identified. For this reason, the results of the
research only relate to prisoners serving a term of more than two weeks. We consequently cannot draw any conclusions about prisoners serving a term of less than
two weeks. They constitute 25.7% of the entire target group of aftercare policy.
Furthermore, not every prisoner who had served a term of more than two weeks
was screened by an MMD employee, nor was the DPAN document completed in full
for every prisoner. At the first measurement, there was not any information avail-
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able about the problems in the areas of life prior to imprisonment and upon release
from imprisonment with regard to 18.9% of the prisoners who had served a term of
more than two weeks. At the second measurement, there was not any information
available with regard to 10.1% of the prisoners. Although this is still a fairly large
group, this is clearly an improvement compared to the first measurement. When the
third measurement of this monitor of aftercare for former prisoners is carried out,
we will be able to see whether this development has continued.
A last reservation with regard to this research is that the situation regarding the
areas of life six months after release from imprisonment could not be described for
every former prisoner. At the second measurement for the monitor, we obtained
information from six larger municipalities. This means that we were able to obtain
information regarding 11% of the prisoners who belonged to the research group
with regard to some area(s) of life six months after their release from imprisonment. This does signify an improvement, compared to the previous measurement,
but prudence is called for with regard to making a generalisation of the results that
would include the total population. It is expected that more municipalities will be
able to provide data for the next measurement of the monitor of aftercare for
former prisoners, so that it will be possible to draw increasingly more reliable
conclusions regarding the problems of former prisoners in the five areas of life six
months after release from imprisonment.

In conclusion: looking back and looking ahead
The implementation of aftercare policy
Now that the monitor of aftercare for former prisoners has been carried out twice,
it is possible to see how things are. It is possible to make a comparison between
the two measurements because the situation in the areas of life – identity cards,
income, accommodation, debts, and care – prior to imprisonment and upon release
from imprisonment were measured in the same manner.
A comparison between the situation of prisoners who left a PI in the second half of
2008 and the situation of prisoners who left a PI one year later provides the following picture. Upon release from detention, the total group of former prisoners had
income and accommodation slightly more often in 2009 than in 2008. Compared
to 2008, the percentage of prisoners who had identity cards after release from imprisonment did not change in 2009. A large proportion of these prisoners, however,
already had identity cards, income, and accommodation prior to imprisonment.
These prisoners experienced the risk or undesired effect of imprisonment in that
they lost accommodation and income during imprisonment. Compared to 2008,
the extent of the loss of income and accommodation during imprisonment had decreased in 2009. Clear differences were noticed, in particular, with regard to income. In 2008, nearly a third of the prisoners who had had income prior to imprisonment no longer had any income upon release from imprisonment. In 2009, this
was the case with slightly less than a quarter of the prisoners.
On the other hand, it appeared that a smaller proportion of the prisoners obtained
identity cards, income or accommodation during imprisonment. These are prisoners
who did not have identity cards, income or accommodation prior to imprisonment,
but did so after release from imprisonment. This element of obtaining identity cards,
income or accommodation was relatively less successful in 2009. In 2008, a larger
percentage of the prisoners obtained identity cards, income or accommodation. In
2008, 14.9% of the prisoners obtained identity cards, 25.5% obtained income, and
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40.8% accommodation. In 2009, the percentages were 9.2%, 22.0%, and 35.2%
respectively.
The monitor of aftercare for former prisoners
As far as the methodology concerned, the monitor was improved on two points.
DPAN has collected information about more prisoners. At the time of the previous
measurement, we did not have any information about the situation prior to imprisonment or the situation upon release from imprisonment in respect of 18.9% of the
prisoners. For this measurement, this information was lacking with regard to 10.1%
of the prisoners.
The second methodological improvement concerns the situation six months after
release from imprisonment. When carrying out the first measurement, we used
data from three municipalities that could not be compared. During the second
measurement for the monitor, we used data from six municipalities, and these
data, moreover, could be compared. As a result of this, it is possible to provide a
single picture of the situation of former prisoners six months after release from
imprisonment.
A negative change was that the information in DPAN about prisoners who had
served a term of less than two weeks was no longer reliable, because the only
element about this group that was reported to the municipality in 2009 was the
element of imprisonment. The situation of this group in the various areas of life is
always, as a standard procedure, reported to the municipality as being problematic,
without the performance of any screening of the prisoners by the MMD employees.
This means that the problems of prisoners serving a term of less than two weeks
are overestimated, and that the data are no longer valid. This is why this group
was disregarded in this research.
Third measurement of the monitor of aftercare for former prisoners
In 2012, a report will be published on the third measurement of the monitor of
aftercare for former prisoners. For the purpose of this third measurement, the
situation in the areas of life prior to imprisonment and upon release from imprisonment will be described once again on the basis of data from DPAN. This system
was replaced by a new improved version at the end of 2010. For the purpose of
the third measurement, we will, however, follow prisoners who were released from
a PI in the second half of 2010. This means that there will not yet be any data from
the new DPAN available. With regard to the situation of former prisoners to be described six months after release from imprisonment, we hope in this third measurement to be able to use data from more municipalities, so that an increasingly more
representative picture will be provided of the problems in the five areas of living of
former prisoners, as observed at six months after release from imprisonment.

Wetenschappelijk Onderzoek- en Documentatiecentrum

Cahier 2011-3 | 79

INSTRUCTION ON SPECIAL CONFISCATION
SUMMARY
This Instruction provides for the procedures concerning the (international) deprivation of unlawfully
obtained profits or advantages. Unlawfully obtained profits or advantages shall be understood to mean
the increase in value of the wealth of the individual involved as a result of an offence. This includes
the fruits obtained as a result of this increase of wealth (consequential profit). Further, the unlawfully
obtained profits or advantages may also relate to the value with which the wealth has not decreased as
a result of expenses saved on. The profits or advantages may be calculated per offence (on a
transaction basis) or over a period of time (overview of income/comparative analysis of a convict’s
assets over time).
This Instruction puts forward the following subjects:
INVESTIGATION
1. The Criminal Financial Investigation (SFO, article 126 Code of Criminal Procedure,
hereafter CCP)
2. Prejudgment attachment (article 94a CCP)
2.1 Conditions
2.2 Competent public servant
2.3 Types of prejudgment attachment
2.3.1 Movables (not registered property) and bearer or order documents
2.3.2 Registered property and registered shares and securities
2.3.3 Prejudgment attachment by garnishment of claims and movables
2.3.4 Prejudgment attachment of property already confiscated
2.3.5 Prejudgment attachment against the suspect/convict
of property belonging to a third party
2.3.6 Vessels and aircraft
2.4 Maintaining an attachment by converting it into prejudgment attachment
2.5 Attachment on two grounds
2.6 Actio Pauliana
2.7 Management of prejudgment attachment
PROSECUTION
3. When can a demand for a confiscation order be made under article 36e?
3.1 Offences under ordinary law
3.2 Economic and environmental offences
3.3 Social security fraud
3.4 Tax offences
3.5 Bankruptcy
3.6 Injured third parties
4. Calculation of profits and advantages
4.1 Introduction
4.2 Calculation of profits and advantages per offence
4.2.1 ‘Likelihood’ (of having obtained unlawful profits) after acquittal of certain
charges
4.2.2 Proceeds
4.2.3 Expenses
4.3 Calculation of profits and advantages over a period of time

4.4 Consequential profit
4.4.1 Fruits enjoyed as a result of unlawfully obtained profits
4.4.2 Interest payable by the State
4.5 Application of article 36e Criminal Code
4.6 Various other important factors
5. The confiscation proceedings in court
5.1 Written preparatory round
5.2 The amount to be confiscated
5.3 Defences in respect of (lack of) ability to pay
ENFORCEMENT
6. Enforcement
6.1 Enforcement and the role of the Central Judicial Collection Agency
6.2 Reduction/Remission
6.3 Committal for failure to comply
INTERNATIONAL PREJUDGMENT ATTACHMENT AND INTERNATIONAL CONFISCATION
OF CRIMINAL ASSETS
7. The Netherlands as the Requesting State
7.1 Investigation abroad
7.2 Prejudgment attachment abroad
7.3 Transfer of the enforcement of the confiscation order and transfer of the confiscation
proceedings
8. The Netherlands as the Requested State
8.1 Investigation for the benefit of the foreign State and prejudgment attachment on the
request of a foreign State
8.2 Taking over of the enforcement of the foreign confiscation order and taking over of the
foreign confiscation proceedings
9. Applicable conventions
10. Framework decisions of the European Union
10.1 Court order to freeze assets
10.2 Mutual recognition of confiscation orders
11. Asset sharing (division of the proceeds)
12. International Advisors (on asset recovery)
VARIOUS
13. Public Prosecutions Department and Inland Revenue
13.1 Coordination
13.2 Aspects of collection
14. Extrajudicial settlement
14.1 Transaction
14.2 Out-of-court settlement
14.3 Coordination within the Public Prosecutions Department
TRANSITIONAL LAW
Annex 1:
Annex 2:

Model report form Criminal Financial Investigation to the Prosecution Service
Criminal Assets Deprivation Bureau (BOOM)
Transaction under article 74 Criminal Code

Annex 3:
Annex 4:

Annex 5:
Annex 6:

Annex 7:
Annex 8:

Out-of-court settlement under article 511c Criminal Code
Model A: Official police report, also receipt, of the prejudgment attachment against the
suspect/convict regarding specifically described movable items and bearer or order
documents
Model B: Notice and official police report of the prejudgment attachment in respect of
the suspect/convict’s claims on or movables under a third party
Model C: Official police report, also receipt, of the prejudgment garnishment against a
third party regarding specifically described movable items and bearer or order
documents
Model D: Notice and official police report of the prejudgment garnishment in respect
of claims by another
Model E: Official police report of prejudgment attachment of property already
confiscated

BACKGROUND
Deprivation of criminal assets as a core task of the Public Prosecutions Department
The Public Prosecutions Department is responsible for the maintenance of the rule of law. Besides the
investigation of criminal offences and the prosecution of suspects, this also includes the deprivation of
profits and advantages obtained illegally.
The Public Prosecutions Department regards this confiscation as an important part of its nuclear
responsibility, on the principle that crime must not pay. Moreover, this prevents that the criminal
assets are used for the funding of further criminal activities. Most of all, the taking away of criminal
assets has a deterrent effect on both the individuals involved and their entourage.
General
On 1 March 1993 entered into force the act of 10 December 1992 to amend the Netherlands Code of
Criminal Procedure and some other acts to extend the scope of application of the order for the
deprivation of illegally obtained criminal assets and other sanctions, the so-called confiscation
legislation. This statutory regulation was amended by act of 8 May 2003 (Government Gazette 202)
becoming effective from 1 September 2003 (Government Gazette 321).
Since then experience has been gained of the deprivation of illegally obtained profits and advantages.
The objective is to prevent that proceeds of crime remain part of the wealth of offenders, for crime
must not pay. This requires the imposition of a confiscation order that can be executed in practice. To
this end it is necessary to levy as much prejudgment attachment on the suspects’/convicts’ assets as
possible. Prejudgment attachment therefore plays an important role in all investigations in order to
arrive at the successful completion of confiscation cases.
At the moment a bill is being prepared to extend the scope of the possibilities of taking away criminal
assets. Of course, this Instruction cannot elaborate on this until legislation has been amended. If and
when new legislation gives rise to it, this Instruction shall be adapted.
The Prosecution Service Criminal Assets Deprivation Bureau (BOOM) as part of the Public
Prosecutions Department
In the confiscation process the Prosecution Service Criminal Assets Deprivation Bureau plays an
important role. The Asset Management Department of the branch in Leeuwarden manages all property
on which prejudgment attachment is levied on behalf of the Public Prosecutions Department. The
other branches (in Amsterdam, Den Bosch, Rotterdam and Zwolle) investigate large and/or complex
confiscation cases in close consultation with the local Public Prosecutor’s Offices, the National Public
Prosecutor's Office for financial, environmental and food safety offences and the National Public
Prosecutor’s Office investigating international organised crime. Cooperation consists of the taking
over, wholly or in part, investigations into the deprivation of the proceeds of crime up to and including
the judgment in the court of first instance. This arises from horizontal arrangements with the Public
Prosecutor’s Offices involved. Besides, Public Prosecutor’s Offices and investigative services may
seek advice from the experts of the Criminal Assets Deprivation Bureau1 on every aspect of the
deprivation process, and capacity is deployed to raise and/or keep up to standard the level of expertise
required for the deprivation of criminal assets throughout the Public Prosecutions Department. For this
purpose, the staff of Criminal Assets Deprivation Bureau has been expanded to include more

1

All departments within the Criminal Assets Deprivation Bureau may provide advice and support, within their
sphere of activity, on the application of confiscation legislation. The experts are Public Prosecutors,
clerks of the Public Prosecutor’s Office, legal advisors on civil law and international law, forensic
accountants, asset recovery officers and administrative staff.

manpower across the board. The Criminal Assets Deprivation Bureau continues to develop into a
centre of expertise and information desk for the benefit of all law enforcement partners.
Important developments
• Tracing of assets
An important development within the Criminal Assets Deprivation Bureau is the special place
occupied by the tracing of assets. The Criminal Assets Deprivation Bureau has employed special
investigative officers to guarantee extra attention for this essential element of the deprivation
proceedings. At all stages of deprivation investigations these asset tracers may be deployed or
consulted to provide support or advice on the tracing of assets. To that end, they may use their powers
of investigation in order to achieve more prejudgment attachments, thereby they contribute to the
successful enforcement of deprivation cases.
• International developments
Internationally, too, changes for the better are realized. Regularly, assets are hidden from view of the
Dutch judicial authorities. Equipping a Netherlands point of contact constitutes an important
contribution to the carrying out of confiscation cases and levying of attachments abroad. This point of
contact ensues from the Council of Europe Decision concerning cooperation between Asset Recovery
Offices of the Member States in the field of tracing and identification of proceeds from, or other
property related to, crime (Official Journal EU, L 332/103). It is the duty of this office to facilitate the
tracing and identification of the proceeds from crime and other crime-related assets which may be
eligible for a freezing, forfeiture or confiscation order issued by a competent judicial authority in the
course of criminal proceedings. Under this Decision, all Member States are instructed to set up a
national office (point of contact) for the deprivation of criminal assets. The objective is that these
national offices, pursuant to this and existing Framework Decisions, can exchange relevant
information and expertise amongst themselves quickly, both spontaneously as well as on request.
• From the deprivation to the removal of
In order to guarantee that enforcement occurs as effectively as possible, efforts need to be stepped up
to make sure crime does not pay. Deprivation is only one of the instruments that can be applied. What
is concerned is not the deprivation but the ‘removal’ of criminal assets. This ‘removal’ can also occur
by means of demanding an extra big fine or forfeiture.2 It is best, however, that the choice of
instruments to be applied is made at the earliest possible stages of the investigation in order to be able
to organize the investigation along the most efficient lines.
The Criminal Assets Deprivation Bureau in its role of centre of expertise will continue to provide
know-how and expert knowledge in this wider context of from deprivation to removal.
Appeals in niche cases dealt with by the Public Prosecutor’s Office at the Court of Appeal in
Leeuwarden
Niche cases, dealt with by the Public Prosecutor’s Office in the Court of Appeal in Leeuwarden, are
understood to include those deprivation cases which meet one or several of the following
characteristics:
o Have a financial interest (demanded or awarded in the court of first instance) of € 350,000 or
more; and/or
o Require a decision of substantial legal interest in the field of the application of deprivation
legislation, or be of a complex nature; and/or
o Constitute a high risk and/or be of a sensitive nature, either politically or with regard to
exposure in the mass media; and/or
•

2

Removal by way of the Inland Revenue is also possible.

o Having required the deployment of a large number of people and resources with respect to the
investigation and prosecution in first instance.
For the purpose, the Public Prosecutor’s Offices in the courts of first instance and in the Courts of
Appeal must report cases satisfying one or more of the above criteria to the Public Prosecutor’s
Office in the Court of Appeal in Leeuwarden. On the manner of reporting such cases and further
dealing with these niche cases the Public: Prosecutor’s Offices in the Courts of Appeal shall make
bilateral arrangements with the Public Prosecutor’s Office in the Court of Appeal in Leeuwarden.

INVESTIGATION
1. Criminal Financial Investigation (SFO, article 126 CCP)
A criminal financial investigation (SFO), authorized by an Examining Magistrate, can be instituted if
there is a suspicion of a serious offence punishable with a fine of the fifth category and if it has
become plausible from a preliminary inquiry that criminal assets equivalent to a value of at least €
12,000 have been obtained and it is suspected that the illegally obtained profits and advantages amount
to even more. On the one hand a criminal financial investigation aims to calculate the amount of the
illegally obtained profits and advantages, on the other to trace and recover assets. In order to deprive
the profits and advantages under article 36e CC, a criminal financial investigation is required by law.
Together with the request to institute a criminal financial investigation a list must be submitted of
items/property already attached before judgment (article 126 paragraph 4 CCP).
A criminal financial investigation can be instigated in addition to a preliminary investigation (GVO).
The Public Prosecutor is in charge of the criminal financial investigation. When a criminal financial
investigation is opened the Public Prosecutor can attach items before judgment without further
authorization of the Examining Magistrate. This power also accrues to the Public Prosecutor during a
search of premises led by the Examining Magistrate. An exception to this rule is if the item was
attached under article 94 CCP (‘conventional confiscation’) before the criminal financial investigation
was instigated. If an item attached according to conventional confiscation is also attached before
judgment in the course of the criminal financial investigation, a separate authorization is required from
the Examining Magistrate under article 103 CCP.3 For attachment for the purpose of safeguarding the
“right of recovery” of a fine upon conviction (see 2.1) and the continuation of an attachment by
converting it into prejudgment attachment (see 2.4) in the course of a financial criminal investigation
authorization under article 103 CCP is always required.
The investigative officer has the powers referred to in article 126a CCP. In relation to article 126nc
CCP et seq. article 126a CCP is a lex specialis. For the manner in which information may be obtained
from banks you are referred to the Instruction on the provision of information by financial service
providers (2004A002, Government Gazette 2004, 95).
Please note that the Public Prosecutions Department must inform the Examining Magistrate about the
progress made in the criminal financial investigation (article. 126e paragraph 5 CCP). In every
criminal financial investigation and depending on its nature and scope the Public Prosecutor must
make arrangements with the Examining Magistrate with regard to this.
With a view to the future management of the property attached before judgment the Public Prosecutor
informs the Criminal Assets Deprivation Bureau in writing that a criminal financial investigation is
opened (see Annexe 1).
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Supreme Court 18 November 1997, NJ (Netherlands case law) 1998, 228

2. Prejudgment attachment (article 94a CCP)
2.1 Conditions
In order to levy prejudgment attachment under article 94a CCP the following conditions must
be met:
• In case of confiscation for the purpose of safeguarding the “right of recovery” of a fine upon
conviction (article 94a paragraph 1 CCP) there must be suspicion of a serious offence for
which a category 5 fine may be imposed.
• In case of confiscation for the purpose of safeguarding the “right of recovery in respect of an
order to pay a sum of money to the state by way of deprivation of unlawfully obtained
advantage”, which may be imposed upon conviction (article 94a paragraph 2 CCP), there must
be a suspicion or conviction of a serious offence for which a category 5 fine may be imposed.
Since 1 January 2008 the new article 488a CCP provides that article 94a CCP applies by
analogy to individuals who have not yet reached the age of 18, subject to the condition that
confiscation for the purpose of safeguarding the “right of recovery” is allowed with respect to
minors in case of suspicion or conviction of a serious offence for which a category 4 fine may
be imposed.
• Property belonging to another may be attached before judgment against the suspect/convict
(article 94a paragraph 3 CCP) if three conditions are met (see 2.3.5).
• For the attachment before judgment of property a written authorization must be granted by the
Examining Magistrate (article 103 CCP). Under the authorization to instigate a criminal
financial investigation the Public Prosecutor is granted a general power to levy prejudgment
attachment (article 126 in conjunction with 126b CCP). These authorizations must be served
on the person against whom property is attached during or after the seizure of the property
(see 2.3). In case of attachment by garnishment and attachment by garnishment of property of
a third party against the offender/convict the authorization must also be served on the
suspect/convict. The authorizations under articles 103 or 126 CCP may, depending on the
situation, be served either according to criminal law or according to the law of criminal
procedure.
• The authorization under article 103 CCP must specify the amount recovery is sought for, i.e.
the then estimated amount of the illegally obtained profits and advantages, and/or the
(maximum) amount of the fine. This does not mean that the value of the property to be
attached must be limited to this amount.
In principle, the estimated value of the unlawfully obtained gains, or, respectively, of the fine
intended to be demanded must amount to at least €5,000.
For the continuation of a conventional confiscation (article 94 CCP) by converting it into a
prejudgment attachment authorization under article 103 CCP is always required. This also applies
if the property was seized by conventional confiscation before or in the course of the criminal
financial investigation.
Before an attachment is levied which is foreseeably complex the Criminal Assets Deprivation
Bureau must be consulted. The Criminal Assets Deprivation Bureau can then coordinate the
attachment. This includes engaging the services of the State Property Service at the earliest
possible moment – if required on the spot when the property is attached - to provide an estimate
of the value of an item to be attached, so as to arrive at the best decision as to whether to levy
prejudgment attachment.

2.2 Competent public servant
The Public Prosecutor levies prejudgment attachment on property by virtue of article 94a CCP. He
can give a mandate to an investigative officer to this end under article 556 CCP. The property
referred to in article 94b paragraph 3 CCP (registered shares and securities and registered
property) can only be attached before judgment by a court bailiff. The Public Prosecutor gives a
mandate to a court bailiff to do so under article 556 CCP.
In the appeals stage the Public Prosecutor also has these powers. He shall coordinate this in
consultation with the Advocate General handling the case.
2.3 Types of prejudgment attachment
The property referred to hereafter must be attached before judgment in the manner described
below.
2.3.1.

Movables (not registered property) and bearer or order documents

This attachment against the suspect/convict is enforced by actually seizing the movable object or
the document representing the bearer or order right.
The investigative officer makes an official report of the attachment (in conformity with Annexe 4:
Model A). This model specifies, inter alia, the item subject to attachment, the power of attachment, the
appointment of a sequestrator or custodian as well as the amount of the estimated value of the
illegally obtained profits and advantages.
The investigative officer hands a copy of this official report to the person against whom property is
attached by way of receipt, together with a copy of the authorization under articles 103 or 126 CCP, in
conformity with the provisions of article 585 et seq. CCP. If the official report cannot be handed to the
person against whom property is attached, it should be issued to or served on him together with the
relevant authorization.
2.3.2 Registered property and registered shares and securities.
The attachment of registered property and of registered shares and securities is enforced by a court
bailiff on a mandate of the Public Prosecutor. The court bailiff executes the attachment, makes an
official report of this, serves it on the suspect/convict and enters it in the registers. Please note that
registered property of another (defined in article 94a paragraph 3 or 4 CCP) is attached by a court
bailiff, and that the official report must be served on both the other and the suspect/convict. The
authorization under articles 103 CCP or 126 CCP is also served by the court bailiff to both the
suspect/convict and the other.
2.3.3 Attachment by garnishment of claims and movables
Attachment by garnishment of claims of the suspect/convict on a third party occurs by sending
a written notice to the third party.
• Attachment by garnishment of movables is executed, in principle, by actually seizing the
objects. The objects under attachment may also be left behind with the third party on condition
that he/she is appointed explicitly as custodian.
For attachment by garnishment, the following criteria apply. In both cases, the investigative officer
must draft an official report of the garnishment (notice) (in conformity with Annexe 5: Model B),
which includes, if possible, all claims and/or movables known so far. The official report also specifies
the amount of the provisionally estimated unlawfully obtained gains, or respectively, the maximum
amount of the fine. This report of seizure attaches by garnishment the entire claim of the
suspect/convict on the third party, i.e. including what the reporting officer at the time of the seizure
has no knowledge or cannot have knowledge of yet.
•

The investigative officer hands the official report and the authorization to the garnishee (they may also
be sent to the garnishee by fax) and sends a copy of the official report to the relevant Public
Prosecutor’s Office. The Public Prosecutor gives a court bailiff the mandate to serve the report and the
authorization under article 103 CCP or 126 CCP (respectively) to the garnishee and the
suspect/convict, and to submit the notice form to the third party in duplicate.
The court bailiff hands the notice form to the third party under article 94c CCP in conjunction with
article 475 paragraph 2 Code of Civil Procedure. This third party must fill out the form and return it
either to the court bailiff or to the Public Prosecutor. If the Public Prosecutor gets back the filled out
form, a copy must be sent to the suspect/convict within three days (article 94c CCP in conjunction
with article 476b Code of Civil Procedure).
Furthermore, in case of attachment of claims, the following is important. For more effective asset
management by the Criminal Assets Deprivation Bureau (see 2.6), the Public Prosecutor must, after
having received the notice of garnishment back from the court bailiff, send a copy of the authorization,
the notice of garnishment and a statement obtained from the third party, to the CEBES department of
the Criminal Assets Deprivation Bureau.
Only if attachment by garnishment or attachment by garnishment against the suspect/convict of
property belonging to a third party (see 2.3.5) was levied before the writ of summons to appear before
the criminal
court or a confiscation order under article 511b Code of Civil Procedure was served on the suspect, the
Public Prosecutor must inform the third party or the other thereof as soon as possible (article 94c
paragraph f CCP).
2.3.4 Prejudgment attachment of property already confiscated
A special type of attachment is the attachment of property already seized (article 94c CCP in
conjunction with article 724 Code of Civil Procedure). It occurs when the Public Prosecutions
Department for whatever reason already retains objects which belong to the suspect/convict but wishes
to levy attachment before judgment on them. It is applicable in the following situations, for instance:
•

•

•
•

•

An object has been attached conventionally (article 94 CCP). The Public Prosecutor also
attaches it
before judgment for the purpose of safeguarding the right of recovery, whilst preserving
conventional attachment. This constitutes attachment on two grounds. If the object was
attached conventionally before the criminal financial investigation and is subsequently also
attached before judgment in the course of the criminal financial investigation an authorization
within the meaning of article 103 CCP is always required. The attachment on the second
ground should not be confused with maintaining attachment by converting it into a
prejudgment attachment (see 2.4). The latter always requires an authorization under article
103 CCP (see 2.4).
An object has been attached before judgment for the purpose of safeguarding the right of
recovery of a sum of money in order to deprive a person convicted of a criminal offence of
unlawfully obtained gains. The court orders payment of such a sum of money; the sentence is
not final and conclusive. The Public Prosecutor may attach the object retained by himself for
the purpose of safeguarding the right of recovery of a fine upon conviction.
An object found and handed in as lost property turns out to belong to the suspect/convict. The
object is liable to attachment for the purpose of safeguarding the right of recovery.
In a case, an object has been attached before judgment. It turns out that it belongs to another
suspect. The Public Prosecutor may levy attachment of the object retained by himself against
the other suspect.
An object has been seized. In another case against the same suspect this object is attached
before judgment.

When property which is already retained by the Public Prosecutor is attached the following criteria
apply.
• The person attaching the property drafts an official report of prejudgment attachment of
property already confiscated (in conformity with Annexe 8: Model E) and specifies in it the
estimated monetary equivalent of the proceeds of the crime, or the (maximum) amount of the
fine. Furthermore, the object involved is described in detail.
• The court bailiff serves the official report and the authorization within the meaning of article
103 CCP or article 126 CCP (respectively) to the suspect/convict.
It is advisable to consult with the Criminal Assets Deprivation Bureau about this where appropriate.
2.3.5 Prejudgment attachment against the suspect/convict of property belonging to a third party
Since 1 September 2003 property belonging to someone other than the suspect/convict may be
attached before judgment against the suspect/convict (article 94a paragraphs 3 and 4 CCP). This
applies to both the attachment for the purpose of safeguarding the right of recovery of a fine upon
conviction and the attachment for the purpose of safeguarding the right of recovery of a sum of money
in order to deprive a person convicted of a criminal offence of unlawfully obtained gains. To this end,
the following requirements must be met:
a. that the objects are directly or indirectly proceeding from the crime for which the fine can be
imposed or the unlawfully obtained gains can be deprived (‘proceeding from crime’
requirement);
b. that there is sufficient evidence that the objects were alienated to this other person for the
purpose of hindering or frustrating seizure and enforcement (‘frustration of recovery’
requirement);
c. that the other at the time the objects were alienated to him knew or might reasonably suspect
that the objects were the proceeds of crime (‘knowledge’ requirement).
Also, other objects belonging to this other person may be attached before judgment against the
suspect/convict to a value not exceeding that of the proceeds of crime (article 94a paragraph 4 CCP)
provided requirements b. and c. are satisfied.
When property belonging to another than the suspect/convict is attached against the suspect/convict
the following criteria apply:
• Movables
The investigative officer who attaches, on a mandate of the Public Prosecutor, movable
objects (not registered property) and bearer or order rights belonging to another person than
the suspect/convict, drafts an official report of this (in conformity with Annexe 6: Model C).
In it, he specifies the estimated monetary equivalent of the proceeds of the crime or the
(maximum) amount of the fine. The investigative officer hands a copy of this official report,
by way of receipt, together with a copy of the authorization within the meaning of article 103
CCP or article 126 CCP (respectively) to the person to whom the attached property belonged,
in conformity with the provision of article 585 et seq. CCP.
If the report cannot be handed to the latter, it should be issued to or served on him together
with the authorization. A copy of the report is sent to the suspect/convict, and the
authorization is served on him in accordance with the relevant rules of criminal procedure.
• Registered property and registered shares and securities
Attachment before judgment of registered property belonging to another is enforced in
accordance with the provisions referred to in 2.3.2, provided that the court bailiff serves the
report of seizure and the authorization under article 103 CCP or, respectively, 126 CCP to the
suspect/convict as well.

•

•

Claims
Attachment by garnishment of claims of a third party on the suspect/convict is enforced in
accordance with the provisions referred to in 2.3.3. The investigative officer drafts the official
report in conformity with Annexe 7: Model D. The investigative officer hands the official
report and the authorization to the garnishee (they may also be sent to the garnishee by fax).
The court bailiff serves the report and the authorization under article 103 CCP or, respectively,
126 CCP on the garnishee and a notice form is handed to the garnishee in duplicate. The court
bailiff also serves the report and the authorization to the other person. A copy of the report is
sent to the suspect/convict, and the authorization is served on the latter in accordance with the
relevant rules of criminal or civil procedure. Furthermore, in case of attachment of claims, the
following is important. For more effective asset management by the Criminal Assets
Deprivation Bureau (see 2.6), the Public Prosecutor must, after having received the notice of
garnishment back from the court bailiff, send a copy of the authorization, the notice of
garnishment and a statement obtained from the third party, to the Criminal Assets Deprivation
Bureau, CEBES department.
With regard to vessels or aircraft registered in the Netherlands: see 2.3.6.

2.3.6 Vessels and aircraft
Attachment of vessels and aircraft registered in the Netherlands is preferably enforced by a court
bailiff on a mandate of the Public Prosecutor. The authorization under article 103 CCP or 126 CCP,
respectively is therefore served on the suspect/convict by this bailiff.
Attachment in the Netherlands of vessels and aircraft not registered in the Netherlands is executed
according to the rules of attachment of movables, on the proviso that if necessary a sequestrator must
be appointed. If the vessel in question is registered abroad the attachment must be entered in the
foreign registers.
2.4 Maintaining an attachment by converting it into prejudgment attachment
Maintaining an attachment is understood to mean converting a conventional attachment (within the
meaning of article 94 CCP) into attachment before judgment (within the meaning of article 94a CCP).
The ground for attachment is changed from conventional attachment to prejudgment attachment. If
the attachment is maintained as attachment before judgment a written authorization under article 103
CCP is always required, even if a criminal financial investigation has been instituted. When
attachment is maintained the authorization must be issued to the person the attachment is levied
against by the police, and in the case of attachment by garnishment and attachment of property
belonging to another against the suspect/convict also to the suspect/convict. A new act of attachment is
not required. The authorization to maintain an attachment must state clearly which object it concerns
and specify the amount for the recovery of which the attachment was levied. This is the estimated
monetary equivalent of the proceeds of the crime, or the (maximum) amount of the fine.
2.5 Attachment on two grounds
It is possible to attach property both by virtue of article 94 CCP, for instance for the purpose of further
investigation, and by virtue of article 94a CCP, for the purpose of safeguarding the right of recovery of
a sum of money to deprive the convict of unlawfully obtained gains or for the purpose of safeguarding
the right of recovery of a fine.
If in the course of a criminal financial investigation an object already attached conventionally under
article 94 CCP is also attached before judgment, an authorization under article 103 CCP is always
required.

2.6 Actio Pauliana
An Actio Pauliana is taken to mean the possibility of a creditor to annul a non-obligatory juristic act of
a debtor which prejudices his creditors in their possibility of recovery.
This particularly includes gifts or alienation against too low a price. The juristic act can be annulled
by the Public Prosecutor pursuant to article 94d paragraphs 1 and 2 CCP in conjunction with article
3:45 paragraph 1 Civil Code.
If an actio Pauliana is considered it is advisable to consult with the Criminal Assets Deprivation
Bureau.
2.7 Management of prejudgment attachment
Upon receipt of the notice of attachment the Public Prosecutor decides within fourteen days if the
prejudgment attachment may be extended. Since 1 January 1997 the Criminal Assets Deprivation
Bureau has been managing a central budget for the court costs of managing prejudgment attachment
costs. When the CEBES system4 became operational, the Criminal Assets Deprivation Bureau had the
following powers transferred to it, in cases where the Public Prosecutor decides not to return an
attached object:
Appointing a court bailiff and giving instructions to a sequestrator/custodian. With a view to
sound sequestration the Criminal Assets Deprivation Bureau has the power to appoint a
sequestrator or other custodian and to provide instructions with regard to the manner of
sequestering the attached property.
• Authorizing alienation by virtue of article 117 CCP. Many things are subject to rapid decrease
in value, so alienation must be decided on as soon as possible. This has a cost-saving effect.
• Lifting an attachment. In addition to the Public Prosecutor dealing with the case, the Criminal
Assets Deprivation Bureau is also authorized to lift attachments in all cases. Before either
decides to lift an attachment consultations are held. This is also required with regard to the
other powers of the Public Prosecutions Department referred to in article 116 CCP.
• Accepting security. The Public Prosecutor must inform the person against whom property is
attached that the security is dealt with and settled by the Criminal Assets Deprivation Bureau.
If security is furnished and the object has been returned to the person against whom the
property was attached, it is no longer possible to object to the criminal court by virtue of
article 552a et seq. CCP. Complaints can then only be heard in civil proceedings.5
If the person against whom property is attached wishes to alienate the property in question the Public
Prosecutor must refer him to the Criminal Assets Deprivation Bureau.
For complex complaints the assistance of the Criminal Assets Deprivation Bureau may be asked for
support.
See 7.2 for the management of property attached before judgment abroad on behalf of the Dutch
government, and 8.1 for the management of property attached before judgment in the Netherlands on
behalf of a foreign authority.
•

4
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The Prejudgment and Executory Attachment System CEBES is a system supporting the management of
property attached before judgment and property attached under a warrant of execution. The data
required for this system are passed on to CEBES after registration in COMPAS.
Supreme Court 19 February 2008, Case Law on Deprivation Legislation 2008, 52.

PROSECUTION
3. When can a demand for a confiscation order be made under article 36e?
3.1 Offences under ordinary law
If illegal profits and advantages are obtained as a result of an offence under ordinary law, the person
involved is deprived of them pursuant to the provisions of this Instruction. Basic principle is that a
confiscation order is made if the unlawfully obtained gains amount to at least € 500.
A confiscation order is not made if the person involved has no financial capacity and cannot
reasonably be expected to have any in the future, which will occur only in exceptional cases.
The single circumstance that the person involved has a guaranteed minimum level income only is no
reason to assume he/she has no financial capacity and cannot reasonably be expected to have any in
the future.
3.2 Economic and environmental offences
The settlement of economic and environmental offences very often occurs by reference to transaction
rates lists. When drawing up the recommended amounts what was primarily taken into account was
the seriousness of the violated interest which the statutory regulation aims to protect. The unlawful
gains that tend to be obtained as a result of such offences may have played a role in determining the
punishment, just like in the case of economic offences under ordinary law. If this is true, it must be
taken into account when a confiscation order is made.
3.3 Social security fraud
In principle unlawful gains obtained only as a result of social security fraud are not confiscated
pursuant to article 36e CC because the municipal social services and the Employee Insurance
Administration Institution (UWV) are only authorized to recover the unlawfully obtained benefits. If
recovery is not effected, wholly or in part, a confiscation order may be made.
3.4 Tax offences
In the prosecution of offences punishable pursuant to the State Taxes Act (AWR), the General Law on
Customs and the Excise Duty Act the following applies: illegal profits and advantages obtained as a
result of committing punishable acts penalized under the provisions of the above tax legislation are not
confiscated pursuant to article 36e CC (article 74 State Taxes Act). The profits and advantages
obtained by the suspect illegally concern those obtained as a result of the punishable acts referred to
above and which constitute the loss suffered by the tax authorities. This applies both if prosecution
occurs by virtue of criminal provisions relating to tax law, and if the facts are prosecuted pursuant to
ordinary criminal law (such as, for instance, article 225 CCP).
3.5 Bankruptcy
By virtue of article 94d paragraph 3 CCP the Public Prosecutor may claim to rank as a creditor on
behalf of the State in the bankruptcy of the person involved, whether conditionally or not. The Public
Prosecutions Department may also file for the bankruptcy itself for reasons of public interest (article 1
Bankruptcy Act).
The Public Prosecutor may only file the sum of money ordered by the court in order to deprive a
convict of unlawfully obtained gains as a claim in bankruptcy proceedings if payment thereof was
ordered before the bankruptcy was declared. If it was declared before payment was ordered of the sum
of money to deprive the person involved of unlawfully obtained gains, the State’s claim arose after the
bankruptcy and the Public Prosecutor cannot rank as creditor in the bankruptcy. In this event the basic
principle is that notwithstanding the fact bankruptcy has been declared a demand for a confiscation
order may be made. The confiscation order cannot be enforced until the bankruptcy is closed.

Attachment before judgment pursuant to the law of criminal procedure is cancelled in the event of
bankruptcy (article 33 paragraph 2 Bankruptcy Act).
Assets already attached before judgment pursuant to the law of criminal procedure by law now form
part of the bankrupt estate. With regard to disputes concerning attachment legal proceedings can be
brought in the form of a complaint (article 552a CCP). In the complaint the trustee is an interested
party. Complaint proceedings may be important to the trustee when the Public Prosecutions
Department is not prepared to give up the attached assets, notwithstanding the fact that legally they
form part of the bankrupt estate under article 33 Bankruptcy Act.
3.6 Injured third parties
If unlawful gains have been obtained and a third party is injured the Public Prosecutions Department
shall always demand for a confiscation order. If this third party is active and fighting and has let it be
known that he is going to seek redress via a civil claim in a civil action, and his claim is at least
equivalent to the amount of the unlawfully obtained gains demanding for a confiscation order should
be considered. The following aspects should at least be taken into account: the consequential profit
obtained and the public interest. This should be coordinated with the injured party at the earliest
possible stage of the investigation. If necessary, prejudgment attachment is levied until such
coordination takes place in order to prevent the channelling away of such criminal assets. If the injured
third party seeks redress in a civil action care should be taken, as much as possible and in accordance
with legislation and policy guidelines, that information is provided to this injured third party in
support of the redress sought in a civil action. See also 4.5.
4. Calculation of profits and advantages
4.1 Introduction
Unlawfully obtained profits or advantages shall be understood to mean the increase in value of the
wealth of the individual involved as a result of an offence. This includes the fruits obtained as a result
of this increase of wealth (consequential profit, see 4.4). Further, the unlawfully obtained profits or
advantages may also relate to the value with which the wealth has not decreased as a result of
expenses saved on. The profits or advantages may be calculated per offence (on a transaction basis,
see 4.2) or over a period of time (overview of income/comparative analysis of the convict's assets over
time, see 4.3).
4.2 Calculation of profits and advantages per offence
The calculation of profits and advantages per offence, i.e. per explicitly specified charge, is used in the
calculation of the unlawful gains obtained by virtue of article 36e paragraph 2 CC.
Under article 36e paragraph 2 CC criminal assets can be deprived on the basis of charges legally and
conclusively proved, similar punishable acts, as well as offences for which a fine of the fifth category
may be imposed and for which there is sufficient evidence that they were committed by the
suspect/convict. In the report supporting the demand for a confiscation order/statement of information
comprehensive attention should be paid to this evidence. It is however not a requirement that a charge
which is legally and conclusively proved has resulted in actual advantage.
General point of departure for the calculation of the illegally obtained profits and advantages is the
actual advantage that the person involved has drawn in the concrete circumstances of the case. In
calculations on a transaction basis this means: the proceeds (see 4.2.3) minus the costs which bear a
direct relation to the completion of the offence (see 4.3.2). Per offence the report supporting the
demand for a confiscation order /statement of information should specify clearly what profits or
advantages were derived. If both legal and illegal activities take place, the proceeds and costs should
be attributed to the legal and the illegal activities respectively.
Profits or advantages may also be obtained as a result of expenses saved on. First of all, expenses
saved on are the expenses not made for the purchase of goods and/or services rendered for personal

use. Moreover, expenses saved on are expenses that one would have necessarily made to carry out the
activities involved legally, but did not have to make now. A case in point are environmental offences;
by not treating waste in accordance with the law, the person involved saves on the costs of processing
it legally.
4.2.1 ‘Likelihood’ (of having obtained unlawful profits) after acquittal of certain charges
From case law of the European Court6 ensues that when a person is acquitted of certain charges where
a calculation on a transaction basis was submitted, and it cannot be established in fact that any profits,
were actually obtained, unlawfully or otherwise, imposing a confiscation order would constitute a
violation of the presumption of innocence under article 6 paragraph 2 of the European Convention of
Human Rights (ECHR).
The following variations can be distinguished:
• The demand for a confiscation order is based on one or more charges and/or one or more
similar other punishable acts with which the suspect has not been charged. Confiscation can
still be enforced with regard to the similar and/or other punishable acts (see Supreme Court 19
February 2008, LJN [National Case Law No.] : BC2319.)
• The demand for a confiscation order is based on several charges, but the court did not get
round to the evidentiary question re one or more charges due to an impediment to the
prosecution. The latter charges may still serve as a basis for the demand for a confiscation
order.
• The demand for a confiscation order is based on several criminal charges, but the person
involved is acquitted of a number of them due to insufficient evidence, or due to the fact that
the period charged was reduced when the charges were declared proved, while it can be
established in respect of those charges/the period charged that the person involved retained
assets. It follows that the person involved did, in effect, obtain profits and advantages. In
these instances, the assets may be included in the demand for a confiscation order.
• The demand for a confiscation order is based on several criminal charges and the person
involved is acquitted of a number of them due to insufficient evidence and no assets can be
proved to have ensued from these offences: the demand for a confiscation order can no longer
be based on these offences.
4.2.2 Proceeds
In the calculation on a transaction basis of unlawfully obtained gains proceeds shall be taken to mean:
a. Cash
Cash proceeds in Euros do not constitute a problem with regard to valuation, because the
value is fixed. Cash amounts received in other currencies are converted into Euros against the
exchange rate realized at the time of the exchange. If there are no data available relating to it,
the valuation is based on the exchange rate applicable at the time the offence was completed
or alternatively the moment the cash was actually received.
b. Goods/property
The value of goods/property must be expressed in terms of money. The appraisal is dependent
on the proceeds actually realized or which the person involved intended to realize at the time
of the completion of the offence (e.g. if the goods were in turn stolen from the person
involved).
For instance, the purpose of theft may be: selling the goods on to a person receiving stolen
goods. The profits/advantages consist of a percentage of the current market value (e.g. 25%).
If the purpose is personal use, the assessment of the profits and advantages obtained must be
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European Court of Human Rights, 1 March 2007 in the case of Geerings v the Netherlands (30810/03, EHRM
Netherlands case law 2007, 349).

based on current market value. The following situation is an exception to these two
possibilities. If the stolen goods are seized by the police in order to return them, eventually, to
either the person whose property has been stolen or his insurance company, the
profits/advantages only consist of expenses saved on for use of the goods when they were in
possession of the person involved.
c. (Monetary) claims
A (monetary) claim, for instance based on the delivery of illicit drugs, is created upon entering
into the agreement. If the debt is not paid upon completion of the offence (the delivery of the
drugs) the claim continues to exist. Nominally, the claim can be considered as profits and
advantages obtained illegally. However, from the moment the offence is completed
recoverability is a risk that cannot be controlled objectively and that the person involved took
knowingly. Therefore, this should not affect the value of the claim.
4.2.3 Expenses
According to legal precedent only those expenses directly related to the completion of the offence
qualify for deduction that would not have been incurred if the offence had not been committed and the
person involved had actually incurred them personally.
This means that deductibility of expenses is determined by the question whether they concern extra
expenses; in other words, expenses that would not have been incurred if the illegal activities had not
been perpetrated.
Expenses are calculated per offence. If an offence has not generated proceeds the expenses involved
are not deductible. If the expenses are not entirely covered by the proceeds of a crime the expenses
may not be deducted from the proceeds of other crimes. If there is a combination of legal and illegal
activities only those expenses are deductible that were incurred additionally for the purpose of illegal
activities.
Legislation allows the courts extensive scope for discretion if and, if so, to what extent expenses are
taken into account. A court may deduct expenses, but is not obliged to do so if it does not think it is
reasonable under the particular circumstances.
4.3 Calculation of profits and advantages over a period of time
The calculation of profits and advantages over a period of time is often used in the calculation of the
unlawful gains obtained by virtue of article 36e paragraph 2 CC. Calculation may occur on the basis of
a simple overview of income, a comprehensive overview of income or the comparative analysis of
assets over time. These methods look into whether, and if so, to what extent the person involved has
spent more than can be accounted for on from legal sources. The profits and advantages are not
calculated per explicitly specified charge, but in total.
In so far as the period used as a basis for the calculation of the illegally obtained profits and
advantages under article 36e paragraph 3 CC is not equivalent to the period originally charged and
legally and conclusively proved, the report supporting the demand for a confiscation order must pay
ample attention to evidence concerning punishable acts perpetrated in the period that is not charged or
legally and conclusively proved. The mere assumption that unaccounted for assets from a period not
charged/legally and conclusively proved have been obtained unlawfully, is, without further explicit
evidence, not conclusive proof.
If the person involved has previous convictions for offences from which he could have obtained
criminal assets, but for which no confiscation proceedings were instigated at the time, particular
attention must be paid to the initial balance/assets.
The punishable acts referred to in article 36e paragraph 3 CC do not have to be committed by the
person involved himself; what needs to be established is a prima facie case that the person involved
obtained profits and advantages in any way, shape or form from punishable acts (whether perpetrated
by himself or others).
The methods of calculation referred to above may be represented diagrammatically as follows:

1. The simple overview of income:
Initial balance cash money
+/+ Legal cash receipts including bank withdrawals
-/- Final balance cash money
_______________________________________
Available for spending
-/- Actual cash expenses including bank deposits
_______________________________________
Balance
2. The comprehensive overview if income:
Initial balance cash money and money in the bank
+/+ Legal receipts
-/- Final balance cash money and money in the bank
_________________________________________
Available for spending
-/- Actual expenses
_________________________________________
Balance

3. The comparative analysis of assets over time:
Initial assets
+/+ Legal receipts
-/- Final assets
___________________________________
Available for spending on consumer goods
-/- Actual expenses on consumer goods
___________________________________
Balance

The overview of income is easiest to apply and is therefore generally preferred. In an overview of
income only cash receipts and expenses are taken into consideration (the simple overview of income).
It is also important that bank withdrawals and deposits are taken into consideration as, respectively,
cash receipts and cash expenses in the simple overview of income.
If, however, unusual transfers occur or if a more detailed insight should be gained into the spending
pattern of the person involved, the overview of income can be extended to include all receipts and
expenses via bank and giro accounts (the comprehensive overview of income). This method also needs
to be applied if from the bank and giro accounts it emerges that illegal receipts are also received as
payments transferred into these accounts.
If comparative analysis of assets is adopted attention needs to be paid particularly to the valuation of
the initial and final assets. Assets purchased in the course of the period under investigation should not
be recorded both under the heading of expenses and as item under final assets.
As it is almost impossible, even in a comprehensive financial investigation, to gain a full insight into
all expenses (particularly in relation to consumer goods that no accounting evidence is found for), the
benefits from criminal conduct calculated on the basis of the methods referred to above always
concern an estimate of the minimum profits and advantages obtained.

All other expenses (as yet unknown) shall increase the balance and therefore expand the illegally
obtained profits and advantages.
The Geerings judgment of the European Court has no consequences for the demands for confiscation
orders based on comparative analyses of assets over time or overviews of income, even if there was
acquittal of one or more of the charges in cases where such calculations were used (see 4.2.1).
4.4 Consequential profit
In calculating the unlawfully obtained profits the fruits enjoyed as a result should be taken into
account, and in some instances the interest payable by the State.
4.4.1 The fruits enjoyed as a result of unlawfully obtained profits
In the statement of information the fruits enjoyed as a result of the illegally obtained profits and
advantages should be described separately. If necessary, the expenses related directly to the
acquisition of these fruits should be taken into account in the calculation of the extent of these fruits.
An example of such a fruit is the return on investments obtained with the benefits of criminal conduct,
or the interest accrued by the loot that was deposited into a bank account. These fruits are part and
parcel of the criminal assets. Another example is the rent received for letting out premises acquired
with criminal assets. Besides rental income, increase in value may also be considered as the fruit of
unlawfully obtained gains. ‘Negative consequential profits’ are not taken into account in the
calculation, as they are for the account and risk of the person involved. It is very well possible that
consequential profits continue to accrue between the moment when the Public Prosecution Department
filed the demand for a confiscation order and the moment the imposed order is executed. This
additional growth can be taken into consideration in the demand by claiming the profits and
advantages calculated, to be increased by the capital growth accrued or expected to be accrued (see
4.2.2).
4.4.2 Interest payable by the State
Since 1 January 1998 the State has paid interest for money seized by the Public Prosecutions
Department, including the proceeds of alienation under article 117 CCP of or the furnishing of security
under article 118a CCP for property seized. The commencement date of the payment of interest is the
date the property was seized, the date it was alienated (under article 117 CCP) or the date security was
furnished for the object seized (under article 118a CCP). The payment of interest ends on date the
goods are returned or the date the goods are collected.
The interest rate charged is equivalent to the default interest referred to in article 30f paragraph 6 State
Taxes Act.
If the money seized is equivalent to the illegally obtained profits and advantages, or if the object
alienated under article 117 CCP or the object for which security is furnished under article 118a CCP is
equivalent to these profits and advantages, the interest is considered as the fruit of these profits and
advantages. In this respect ‘equivalence’ applies if the money derives directly from the criminal
conduct that the demand for a confiscation order is founded on.
If depriving this interest the Public Prosecutor shall phrase his demand for a confiscation order as
follows:
“The estimated amount of the illegally obtained profits and advantages, namely ….
to be increased by the interest accrued for financial means attached before judgment as per ….
(date seizure)
as well as the interest accrued for …. (amount pursuant to 117/118a CCP in relation to object
seized) as per … (date receipt into the Criminal Assets Deprivation Bureau’s account)(broken
down per object)
until the date on which payment is made in full7
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and on the person involved must be imposed a payment obligation of the equivalent of this
amount (including interest).”
4.5 Application of article 36e paragraph 6 CC
An irrevocable claim, allowed in court, of the injured third party is deducted from the illegally
obtained profits and advantages, including legal costs and statutory interest, in so far as this claim has
a direct relation to the profits and advantages, and to a maximum of the profits and advantages
derived as a result of that particular offence. Other components of the loss suffered by the injured
party, such as losses sustained, lost profits, immaterial damage etc. are not deducted from the profits
and advantages obtained unlawfully. The court may, but does not have to, take into account a nonirrevocable claim allowed in court.
A decision by an administrative body that is irrevocable because no objection or appeal is lodged
against it is considered equivalent to a claim allowed in court (Supreme Court 1 April 2008, LJN
[national case law number] BA7255).
Also important is article 577b paragraph 2 CCP which enables the injured party to recover his damage
from the amounts recovered by the Public Prosecutions Service in the enforcement stage.
4.6 Various other important factors
a. Deprivation of several perpetrators
If several perpetrators are involved in the same charges, point of departure is the profits and
advantages each actually enjoyed. The profits and advantages obtained are only distributed
proportionally if there is no other evidence concerning the distribution of the unlawful gains. Other
evidence may relate to the role of the various suspects and to the individual(s) with whom the loot
was found.
b. Attribution
In many cases criminal assets are obtained by a legal entity (or an umbrella of legal entities) and
paid out, wholly or in part, to the underlying natural person. This often leads to the issue of
attribution, as the illegally derived benefit can only be deprived from the person who actually
obtained it. On the basis of current case law you are advised to consult with the Criminal Assets
Deprivation Bureau against whom the pursuit and removal of criminal assets should be targeted
and where attachment before judgment may be raised.
5. The confiscation proceedings in court
5.1 Written preparatory round
Article 511d CCP provides that the hearing in court of the demand for a confiscation order can be
preceded by a written preparatory round. In complex cases it is preferable to have a written
preparatory round precede the hearing of a case in court. For appeals article 511g CCP is applicable
mutatis mutandis.
The court determines (whether or not on the request of the Public Prosecutions Department and/or the
defence) if and how this written preparatory round occurs. In some court districts a Protocol or Rules
of Procedure are applied.
The grounds of the Public Prosecutions Department to request for the application of this possibility are
complexity of a case and optimum use of court hearings capacity. The court determines whether the
Public Prosecutor should give an oral explanation to the demand, or whether the defence should
respond to the demand first. The court subsequently decides the term within which the other party may
react to this and whether the parties get another round to comment on each other’s arguments. The
written preparatory round should always be followed up by a hearing (article 511d CCP).
5.2 The amount to be confiscated
After the amount of the illegally derived assets has been estimated by the court, it will determine the
sum the convict must pay to the State to deprive him of the unlawfully obtained profits and
advantages.

5.3 Defences in respect of lack of ability to pay
The power of mitigation of the courts under article 36e paragraph 4 CChas changed since the
amendment of the law on 1 September 2003. According to the Supreme Court, the criterion to be
applied is that lack of ability to pay should not be brought in until the enforcement stage (see 6). An
exception to this is that lack of ability to pay can be raised in the confiscation proceedings but strictly
together with the fruit if it is clear forthwith that the person involved is unable to pay then and will
have no ability to pay in the future.8
ENFORCEMENT
6. Enforcement
6.1 Enforcement and the role of the Central Judicial Collection Authority
It is the duty of the Public Prosecutor and the Advocate General to transfer a confiscation order to the
Central Judicial Collection Authority in Leeuwarden as soon as it has become irrevocable and
enforceable. An irrevocable confiscation order cannot be enforced until the underlying criminal case is
irrevocable. Public Prosecutor’s Offices should forward all correspondence relating to the
enforcement, for instance on the request for a payment arrangement, to the Central Judicial Collection
Authority.
By virtue of article 553 CCP the Public Prosecutions Department is responsible for the enforcement of
confiscation orders imposed. Reference is made to the Instruction on the enforcement of (default)
detention (for fines), community service orders for adults, fines, compensation and confiscation
orders, European monetary sanctions and the application of conditional release (2008A013, effective
date I July 2008).
The National Public Prosecutor charged with the enforcement of confiscation orders may, in special
cases, issue instructions to the Central Judicial Collection Authority, provided he does so in writing
and stating grounds.
6.2 Reduction/remission
On the request of the Public Prosecutor, the convict or the injured third party the court may reduce or
even remit the confiscation order in spite of the fact that it is an irrevocably imposed measure. For
this, no new fact is required (article 577b CCP).
A request for reduction under article 577b CCP may be made until three years after the sum or last
instalment was paid or recovered. Enforcement cannot be suspended, except if the court orders it
suspension explicitly under article 577b paragraph 7 CCP.
Public Prosecutor’s Offices must submit requests for reduction to the Central Judicial Collection
Authority. The Central Judicial Collection Authority then reports in writing on its findings concerning
the enforcement and advises the Public Prosecutor or Advocate General on its position in the matter.
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6.3 Committal for failure to comply
On the request of the Public Prosecutor (article 577c CCP) the court may grant leave to commit a
convict for failing to comply with his obligation to pay. The convict may be committed for failure to
comply for a period not exceeding three years. The court shall not grant this leave if the convict
demonstrates that he is unable to comply with the obligation to pay.
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7. The Netherlands as the Requesting State
7.1 Investigation abroad
A foreign State may be requested to deploy all kinds of investigative means for the purpose of
financial inquiries into the gathering of information about the existence, whereabouts, size and value
of the illegally obtained assets. As this concerns the securing of evidence the rules of the so-called
‘standard’ mutual assistance apply. To this end ‘ordinary’ international treaties such as the European
Convention on Mutual Assistance in Criminal Matters (Strasbourg, 20 April 1959, Bulletin of Treaties
1965, 10) may be referred to. For the enforcement of coercive measures, usually, a treaty basis is
required. However, in the absence of a treaty basis requesting legal assistance of a foreign State is not
always precluded. Depending on the legislation of the Requested Stated coercive measures may be
imposed without a treaty being applicable. In this event the request by the Minister of Justice will
indicate that the Netherlands cannot offer reciprocity.
7.2 Prejudgment attachment abroad
For raising prejudgment attachment abroad the ‘ordinary’ conventions on mutual assistance provide no
basis. Raising prejudgment attachment abroad is governed by the specific treaties enabling the
deprivation of criminal assets (see 9).
Prejudgment attachment abroad for the purpose of depriving a convict of illegally obtained profits and
advantages will always be levied with the intention to transfer to the foreign State the enforcement of
the confiscation order eventually imposed to the foreign State, for the point of departure is that the
attached assets stay in the State enforcing the attachment and that the proceeds of the pecuniary
sanctions (such as the measure referred to in article 36e CC) accrue to the enforcing State. As regards
the proceeds: see under 11 for exceptions to this principle. As transfer of the enforcement without a
treaty basis is usually impossible, prejudgment attachment abroad will often only be raised under an
applicable treaty.
With respect to the management of the property attached abroad the law of the Requested State
applies. As the management of property attached abroad varies from state to state, you are
recommended to contact the Asset Management and Execution Department of the Criminal Assets
Deprivation Bureau in Leeuwarden concerning these matters.
7.3 Transfer of the enforcement of the confiscation order and transfer of the confiscation proceedings
Transfer of the confiscation order is governed by legislation concerning the recognition of foreign
judgments, and may therefore often occur on the basis of an applicable treaty, only. Transfer of the
enforcement of the confiscation order is provided in articles 51 through 55 of the Enforcement of
Criminal Judgments (Transfer) Act. It is possible to transfer the enforcement of the confiscation order
only partially to a foreign State, i.e. to the equivalent of the value of the attachment raised there. It is
also possible to transfer the proceedings leading to confiscation to a foreign State. This is governed by
the legislation concerning the transfer of criminal proceedings. For transfer of proceedings usually no
applicable treaty basis is required. The decision to transfer enforcement to a foreign State as well as
the decision to transfer proceedings leading to confiscation to a foreign State is taken by the Minister
of Justice. (see, respectively, article 51 Enforcement of Criminal Judgment (Transfer) Act and article

552u CCP). The Public Prosecutor first advises the Minister of Justice (article 52 Enforcement of
Criminal Judgments (Transfer) Act), and in the event of transfer of proceedings presents a reasoned
proposal (article 552t CCP).
With regard to both the transfer of the enforcement and the transfer of the confiscation proceedings
you are recommended to consult with the international advisor of the Criminal Assets Deprivation
Bureau as early as possible. The advisor can make inquiries in advance as to whether the Requested
State is prepared and whether there are any legal impediments. He can also prevent that property is
attached in the foreign State whereas taking over the enforcement eventually proves impossible. In this
event, a timely transfer of the proceedings could be considered. For the procedure regarding the
transfer of criminal proceedings you are referred to the Ministerial circular on the transfer and
takeover of criminal proceedings (Circular of 21 March 2007, Government Gazette 72).
8. The Netherlands as the Requested State
8.1 Investigation for the benefit of the foreign State and prejudgment attachment on the request of a
foreign State
Articles 552h through 552q CCP cover the rules with regard to incoming requests for ‘ordinary’ legal
assistance, including requests for the securing of evidence of the existence of illegally obtained assets.
If coercive measures are requested this can be done by virtue of article 552n CCP. In that case an
applicable treaty basis is required. If there is an applicable treaty, powers under the Code of Criminal
Procedure may be exercised for the benefit of the foreign State, such as seizing evidentiary documents
under article 94 CCP.
Raising prejudgment attachment is covered by the Enforcement of Criminal Judgments (Transfer) Act.
In the Netherlands by virtue of article 13 of this Act a criminal financial investigation may be opened
on the basis of an international request for legal assistance. Without opening a criminal financial
investigation, attachment is also possible on the request of a foreign State under article 13a
Enforcement of Criminal Judgments (Transfer) Act (before a confiscation order has been imposed in
the foreign State) and article 13B Enforcement of Criminal Judgments (Transfer) Act (after a
confiscation order has been imposed in the foreign State).
The Criminal Assets Deprivation Bureau manages the property attached before judgment on the
request of a foreign State. The Public Prosecutor dealing with the case and/or the Prosecutor dealing
with the request for legal assistance must therefore notify in writing the Asset Management and
Execution Department of the Criminal Assets Deprivation Bureau in Leeuwarden concerning the
prejudgment attachment they raised. This may be done by sending a copy of the report or the notice of
attachment.
8.2 Taking over of the enforcement of the foreign confiscation order and taking over of the foreign
confiscation proceedings
Articles 2 through 7 of the Enforcement of Criminal Judgments (Transfer) Act list the requirements
for take- over by the Netherlands of foreign penal sanctions, which include confiscation orders. The
enforcement of a foreign judgment only occurs by virtue of a treaty. The Minister of Justice sends a
request for the take-over of the enforcement of the confiscation order to the Public Prosecutor (article
15 Enforcement of Criminal Judgments (Transfer) Act), except if he believes the request should be
rejected without previous notice. The Public Prosecutor subsequently advises on the question whether
the request is open to compliance (article 16 Enforcement of Criminal Judgments (Transfer) Act). If
the Minister decides positively, the foreign confiscation order will have to be converted by a criminal
court to a Dutch measure under article 36e CC before enforcement is possible. By virtue of article 31a
Enforcement of Criminal Judgments (Transfer) Act it is possible to have the enforcement of the
confiscation order taken over by the Netherlands only in part, for instance to the equivalent of the
value of the property attached here.

No treaty basis is required, however, for the take-over by the Netherlands of a foreign confiscation
order. It is the Minister of Justice who decides whether the foreign confiscation proceedings are taken
over by the Netherlands (article 552bb CCP), after having been advised in the matter by the Public
Prosecutor (article 552aa CCP). On the request of foreign States proceedings for the deprivation of
criminal assets can be instituted in the Netherlands in two ways. On the one hand it is possible to take
over the entire foreign criminal proceedings (article 552y paragraph 1 CCP). On the other, the
Netherlands can only take over the confiscation proceedings (see article 552y paragraph 2 CCP). With
regard to the procedure concerning the take-over of criminal proceedings you are referred to the
Ministerial circular on the transfer and takeover of criminal proceedings (Circular of 21 March 2007,
Government Gazette 72).
9. Applicable conventions
The Netherlands are signatory to the following multilateral conventions which make provision for the
possibility to attach property before judgment for the purpose of depriving an offender of illegally
obtained profits and advantages and also provide a basis for the transfer of the enforcement of
confiscation orders:
o Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime
(Strasbourg, 8 November 1990);
o Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and
on the Financing of Terrorism (Warsaw, 16 May 2005, effective date for the Netherlands 1
December 2008);
o United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances (Vienna, December 1988);
o Criminal Law Convention on Corruption (Strasbourg, 27 January 1999);
o The United Nations Convention against Corruption (New York, 31 October 2003);
o United Nations Convention against Transnational Organized Crime (Palermo, 15 November
2000).
In addition, with regard to international confiscation bilateral treaties are applicable with the United
States of America, the United Kingdom, Australia, Canada and Hong Kong.
International requests for legal assistance with regard to confiscation by virtue of the above
conventions are always sent via the central authority (for the Netherlands this is the Ministry of
Justice, Department of International Legal Assistance). In case of urgency the conventions also allow
of direct dispatch.
You are recommended to contact the international advisor on criminal law of the Criminal Assets
Deprivation Bureau for the most up to date information about existing treaties.
10. Framework decisions of the European Union
10.1 Court order to freeze assets
Within the European Union, the Council Framework Decision of 22 July 2003 on the execution of
orders freezing property or evidence (European Union Official Journal L196) makes provision for the
possibility to attach property (whether or not before judgment) abroad in the context of confiscation
proceedings. Point of departure of the Framework Decision is the mutual recognition and enforcement
of orders to seize property. An order to seize property from one Member State is recognised and
enforced in the other Member State. The Framework Decision prescribes that in principle the
receiving Member State takes a decision within 24 hours of receiving the freezing order and an
accompanying certificate required by law. Furthermore, the freezing order may be sent directly to the
foreign enforcing authority.

Articles 552jj through 552qq CCP make provision for how to deal with the incoming freezing orders,
and articles 552rr through 552vv CCP make provision for how to proceed with outgoing ones. With
regard to both incoming and outgoing freezing orders, the Public Prosecutor is the central authority.
Although the purpose of the Framework Decision is to simplify and particularly speed up seizure
abroad, a ‘conventional’ international request for legal assistance will have to be sent in addition to a
freezing order if other powers need to be exercised in order to seize the property (such as, for instance,
the authorization to enter premises). Moreover, a conventional international request for legal
assistance will have to indicate which follow-up actions are required with regard to the property
attached.
10.2 Mutual recognition of confiscation orders
On 24 November 2008 all EU Member States must have implemented the Framework Decision of 6
October 2006 on the application of the principle of mutual recognition to confiscation orders
(European Union Official Journal L328/59). The purpose of this Framework Decision is to speed up
and simplify the cooperation in criminal matters between Member States of the European Union in the
field of the enforcement of confiscation orders, too, by shaping this cooperation according to the
principle of mutual recognition of judicial decisions.
The Framework Decision defines confiscation orders as irrevocable sanctions imposed by a court of
law following proceedings relating to a criminal offence, which lead to the permanent deprivation of
objects. The scope of the notion of objects is broad, and should be interpreted broadly pursuant to
article 36e paragraph 5 CC and article 94a paragraph 5 CCP: it encompasses all things and property
rights. It means that irrevocable criminal judgments concerning the forfeiture or deprivation of
illegally obtained profits and advantages fall within the scope of the Framework Decision and can
therefore on certain conditions be sent to another Member State for the purpose of recognition and
enforcement of the punishment or measure there.
In brief, the Framework Decision consists of the following regulations. A decision to confiscate
delivered in a Member State of the European Union may be sent to another Member State of the
European Union if the convict has his fixed abode in that other Member State, or assets or objects to
which the decision relates.
If a Member State receives a confiscation decision in accordance with the provisions of the
Framework Decisions, it is obliged to recognise and enforce this decision, except if a ground for
rejection arises. Enforcement shall occur in conformity with the legislation of the enforcing Member
State. The Member States notify the Council of Europe Secretariat of the authorities having the power
to send and receive decisions to confiscate. This information is subsequently made available to all
Member States so that all formal communications shall occur directly between the competent
authorities of the Member States. Main principle is that a decision to confiscate is sent to only one
Member State at the time, in order to prevent that any decision imposed may be enforced twice. There
are some exceptions to this main principle, such as where a decision to confiscate relates to various
objects that are in different Member States. A forwarded decision to confiscate must be recognised.
The only condition is that all formalities are observed. The enforcing authority checks whether the
certificate required is there and filled out entirely. In addition the enforcing authority verifies whether
there are grounds for rejection. If this is not the case, the enforcing authority must recognise the
decision without further ado.
You are recommended to contact the advisor on matters of international criminal law of the Criminal
Assets Deprivation Bureau for the most up to date information on the existing Framework Decisions.
11. Asset sharing (division of the proceeds)
Most bilateral treaties and UN conventions include the possibility of asset sharing. As an exception to
the main principle that the Requested State keeps the proceeds of the confiscated objects, a division of
the proceeds may be agreed to between the Member States in concrete instances. Such arrangements
may only be made at the central authority level. In the Netherlands this is the Minister of Justice.

The focal point of the UN Convention against Corruption is asset recovery. This means that the
confiscated proceeds of corruption in principle are returned to the State of origin.
Point of departure of the Framework Decision of 6 October 2006 referred to above is that if the
confiscation order amounts to € 10,000 or less, the sum deprived accrues to the enforcing State. If the
confiscation order amounts to more in principle the rule applies that half of the amount is transferred
to the issuing State. Irrespective of this standard division of the benefits the competent authorities of
the issuing and the enforcing Member State may agree to a different division amongst themselves. If
for instance the enforcing Member State incurred exceptional or high costs in order to enforce the
decision to confiscate, it may propose to the issuing Member State to share the costs.
12. International Advisors (on asset recovery)
The legal advisors on matters of international criminal law of the Criminal Assets Deprivation Bureau
may be consulted for advice in relation to international request for legal assistance in deprivation
cases, and may support Public Prosecutor’s Office staff and/or investigative officers. They have
recourse to various networks, such as the Camden Assets Recovery Inter-Agency Network (CARIN)
founded on September 22 and 23, 2004 in The Hague. CARIN constitutes a worldwide (informal)
network of field workers and experts, which aims to improve the mutual knowledge of methods and
techniques in the field of the cross-border tracing, seizure and confiscation of illegally obtained gains.
Contacts with the network must always occur via the legal advisors on matters of international
criminal law of the Criminal Assets Deprivation Bureau.
Also, the international advisors of the Criminal Assets Deprivation Bureau may often offer best
practices from travel accounts. To keep these best practices up to date you are requested to send a
copy of the travel account filled out by you (following an official trip to non EU Member States or
Switzerland) to the Criminal Assets Deprivation Bureau in Leeuwarden for the attention of ‘the
International Advisor’ (see the format annexed to the Instruction on Investigative Acts Abroad
(2006I005).
VARIOUS
13. Public Prosecutions Department and Inland Revenue Service
13.1 Coordination
To prevent that the suspect/convict or the person liable to pay tax or tax debtor, after having agreed to
a settlement/transaction that includes a deprivation component, is confronted with a tax assessment for
the criminal assets, the following has been agreed with the Inland Revenue Service.
The Inland Revenue Service shall hinder the imposing of criminal sanctions and the deprivation of
illegally obtained profits and advantages as little as possible.9
In the end, no tax is due for criminal assets that have been confiscated. Any tax levy with regard to this
should be reversed financially.10
This does not preclude the authority of the Inland Revenue Service to apply tax regulations to objects
not subject to a deprivation investigation.
If necessary, the Public Prosecutor holds consultations with the fraud coordinator of the relevant tax
unit.
Two forms of consultations can be distinguished:
a. If the intended amount of the settlement is less than € 50,000 the Public Prosecutor informs the
fraud coordinator of the Inland Revenue Service of his intention. In his notice the Public
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Prosecutor indicates his estimated assessment of the illegal profits and advantages gained in
the relevant period, itemizing them per year as much as possible. Without notice to the
contrary from the Inland Revenue Service within four weeks, the Public Prosecutor may
assume that the Inland Revenue Service also takes this amount into account as income. If the
amount is confiscated, the Inland Revenue Service takes measures as a result of which
cumulation of criminal confiscation and taxation of unlawfully obtained gains is avoided or
revoked.
b. If the intended amount of the settlement is € 50,000 or more, consultations are held between
the Public Prosecutor and the fraud coordinator of the relevant tax unit, where the estimated
amount of the unlawfully obtained benefits is assessed.
13.2 Aspects of collection
Aspects of collection are raised if (additional) tax assessments have been imposed before the Inland
Revenue Service is aware that a criminal confiscation procedure has been started. Aspects of
collection are also raised if the Inland Revenue Service can no longer refrain from imposing
assessments in connection with the expiration of terms. If in these two circumstances the Inland
Revenue Service is notified by the Public Prosecutor of confiscation proceedings or of the estimated
profits and advantages obtained unlawfully by a suspect/convict, person liable to pay tax or tax debtor
the following action is taken:
• the tax collector takes recovery measures of a prejudgment nature;
• the tax collector does not actually levy execution on assets until he has held consultations with
the Public Prosecutor.
The latter does not imply unimpaired if the suspect/convict or person liable to pay tax or a tax debtor
has a tax debt for legal income in addition to illegal income. In this event, the tax collector may levy
execution on those assets that have not come to the fore due to the investigation of the investigative
authority/Public Prosecutions Department.
14. Extrajudicial settlement
14.1 Transaction
If the transaction includes the full or partial confiscation of the unlawful benefits liable to deprivation
under article 74 paragraph 2 d CC, the transaction proposal should explicitly state which part is for the
purpose of depriving the person involved of the unlawful benefits and which part relates to the
criminal case. The transaction should also describe in detail to which offence or offences the
deprivation component relates. For this purpose, the appended Model is used (Annexe 2; notice the
correlation with the Instruction on High Transactions and Transactions in Special Cases.)
14.2 Out-of-court settlement
The Public Prosecutor may conclude a written settlement with the person involved under article 511c
CCP for payment of a sum of money or for transfer of objects to the State. The proposal may serve to
settle the deprivation, in full or in part, of the illegally obtained benefits liable to deprivation.
Settlement only relates to the confiscation case, not to the criminal case.
The settlement is agreed in conformity with the appended Model (Annexe 3).
See 13.1 for coordination with the Inland Revenue Service.
14.3 Coordination within the Public Prosecutions Department
Irrespective of the value of the estimated illegally obtained profits and advantages the Public
Prosecutor seeks the support of the Criminal Assets Deprivation Bureau in negotiations about
transactions with a deprivation component or settlements. Irrespective of the value of the illegally
obtained profits and advantages, the Chief Public Prosecutor is consulted in case of transactions with a
deprivation component or of settlements that may have a considerable impact on society.

If the estimated value of the illegally obtained profits and advantages amounts to € 500,000 or more
the Procurator General coordinating Confiscation Matters must be consulted on the instigation of the
Chief Public Prosecutor and with a written opinion from the Criminal Assets Deprivation Bureau. This
Procurator General subsequently decides whether the intended transaction or settlement should be
submitted to the Board of Procurators General (note the correlation with the Instruction on High
Transactions and Transactions in Special Cases).
TRANSITIONAL LAW
The policy rules in this Instruction are valid in law with immediate effect as of the date of entry into
force.

ANNEX 1
FORM
for reporting a criminal financial investigation
Date report:

Reported by:

Telephone number:

Fax number:

Case name:

Estimated benefit/claim:

Name team:

Telephone number:

Public Prosecutor’s Office:

Name Public Prosecutor dealing with the case: Telephone number:

Name clerk of the Public Prosecutor’s Office: Telephone number:

Consultation with the Criminal Assets Deprivation Bureau have/have not* been held
(you may use this space to indicate whether advice of the Criminal Assets Deprivation Bureau advice
team is desired)

Please send this form within fourteen days of authorization of a criminal financial investigation to:
Criminal Assets Deprivation Bureau
Telephone number 058-2341174
P.O. Box 837
8901 Leeuwarden
Fax number 058-2341170

*Tick or cross out the relevant answer

ANNEX 2
Transaction under article 74 Criminal Code
Public Prosecutor’s Office Number:
Date sent:
Due date:
The Public Prosecutor in the District of
(Name), LLM
Offers to:
Surname:
First name:
Place of residence:
Address:
Date of birth:
Place of birth:
who is suspected of having offended against article(s),
as contained in the criminal case file with the above Public Prosecutor’s Office Number,

pursuant to article 74 Criminal Code, that he will not be prosecuted for the (serious) offences, and
respectively offers an order to deprive him of the illegally obtained profits and advantages, upon the
following conditions:
o the payment of a sum of money to the State to the amount of €
proceedings,

to avoid criminal

and
o the surrender to the State of the following objects, which are subject to forfeiture and/or
confiscation,
and
o the surrender of objects subject to forfeiture, or payment to the State of their assessed value,
and
o compensation of the damage caused to the amount of € …… to ……. (full or partial
compensation to
the victim),
as well as, to deprive him of the illegally obtained profits and advantages which are liable to forfeiture
o payment to the State of a sum of € ….,

and
o renunciation of title to and transfer of the following objects that have been seized*
(* in case of transfer of objects which are abroad or transfer of registered property the Criminal Assets
Deprivation Bureau should be consulted first.)
The deprivation part of this transaction strictly relates to the following offences as referred to in the
criminal case file with the above Public Prosecutor’s Office Number:
o *
o *
o *
(* specify in as much detail as possible)
Only if the ticked conditions have been met, in the sense that the entire sum of money has been
received on the due date specified above and the objects have in effect been transferred, the suspect
agrees to the substance of this transaction and it becomes effective. Only then the right to prosecute
lapses. If the entire sum has not been received on time and the objects to be transferred have not been
conveyed on time, this transaction is cancelled and considered not to have been concluded.
The Public Prosecutor

ANNEX 3
Out-of-court settlement under article 511c Code of Criminal Procedure
Public Prosecutor’s Office Number:
Date sent:
Due date:
Dates of payment:
The Public Prosecutor in the District of
(Name), LLM
makes an offers to:

Surname:
First name(s):
Place of residence/place of business:
Address:
Date of birth:
Place of birth:

who is suspected of or convicted for the offences as referred to in the criminal case file with the above
Public Prosecutor’s Office Number,
to negotiate a settlement within the meaning article 511c of the Code of Criminal Procedure (CCP) to
avoid that a demand for a confiscation order is made under which he is deprived of the unlawfully
obtained gains referred to in article 36e of the Criminal Code.
1. Offer
To this end, the Public Prosecutor offers not to make a demand for a confiscation order if the
conditions specified below, if ticked, are met:
o the payment of a sum of money to the State of the Netherlands to the amount of €
o the surrender/transfer to the State of the Netherlands of the following movables, or the
movables
specified in the appended list*
o the surrender to the State of the Netherlands of the following claims, or the claims specified in
the
appended list*
o the surrender to the State of the Netherlands of the following registered property/properties*
* in case of the transfer of objects which are abroad or of registered property, as well as of bearer or
order rights, the Criminal Assets Deprivation Bureau should be consulted first.

2. Description of registered property
o the registered property recorded in the land register as Municipality of….
Section….. Number….
o the registered property recorded in the land register as Municipality of….
o Section….. Number….
3. Acceptance
This offer is valid until the due date specified above.
The offer is not accepted until a signed copy of this settlement has been received by me before the due
date.
In so far as the offer serves to settle the payment of a sum of money or to effect the transfer of a
movable thing or of bearer or order rights, the offer may also be accepted by payment before the due
date of the enclosed giro collection form, or the actual delivery of the object or the relevant document,
while the order document should be made out in the name of the State of the Netherlands.
In so far as the offer serves to effect the transfer of a registered property which is a marital home,
acceptance of the offer cannot occur until the spouse of the accepting party is agreed and signs this
letter for correct in witness thereof.
4. Legal consequences
In as far as the State of the Netherlands already retains possession of the movable or the bearer or
order document to be transferred, the transfer thereof shall be completed upon acceptance of this offer,
provided that the order document should be made out in the name of the State of the Netherlands.
In as far as this offer serves to settle payment of a sum of money to be paid in instalments, acceptance
of this offer creates the obligation to pay this amount in equal instalments -without set-off by the
accepting party- before the dates of payment specified above.
In as far as this offer serves to settle payment of a sum of money and no specific dates of payment are
specified above, the payment due should be made in one lump sum -without set-off by the accepting
party- within 30 days after the due date by means of the enclosed giro collection form.
In so far as the state of the Netherlands, in the latter two instances, already retains possession of a sum
of money of the accepting party under article 94a paragraph 2 CCP, set-off with this amount shall
occur as much as possible upon acceptance of this offer.
Acceptance of this offer creates the further obligation, where necessary, to cooperate in the transfer of
the full title to the property to be transferred within 30 days after the due date -unencumbered by
attachments, unencumbered by pledges, without pollution of the soil and without set-off by the
accepting party.
Upon acceptance of this offer the Public Prosecutor is authorized irrevocably –if necessary on behalf
of the accepting party- to perform the acts required for the purpose of transfer of the above
property/goods. The Public Prosecutor may be substituted. The costs of the transfer of the registered
property are for the account of …. .
Upon acceptance of an offer to transfer a claim to name, this settlement also serves to transfer this
claim.

5. Non-compliance
If the above obligations are not complied with, not complied with in time or not complied with in full,
the Public Prosecutor may make a demand for a confiscation order within the meaning of article 36e
of the Criminal Code after all.
In that event this settlement cannot be invoked in court.
6. Other provisions
This settlement is considered dissolved only if none of the offences on which deprivation would be
based lead to criminal prosecution, without prejudice to the provisions of articles 578 and 578a CCP.
This settlement relates to the offences as shown in the criminal case file with the above Public
Prosecutor’s Office Number, which include the following:
o …*
*describe in as much detail as possible*
The conclusion of this settlement only relates to the deprivation of illegally obtained profits and
advantages, and does not preclude criminal proceedings in the principal case, nor does it preclude the
imposition or enforcement of measures or punishments in that case.
This offer is sent in duplicate. Please return one copy signed as correct.
The Public Prosecutor
….

Signed for correct:
(who provided proof of his/her identity by showing a Dutch passport/driving licence/Identity card
no……)
(please enclose photocopy)

Signed for correct by spouse:
(who provided proof of his/her identity by showing a Dutch passport/driving licence/Identity card
no……)
(please enclose photocopy)

ANNEX 4
Model A: Official police report, also receipt, of the prejudgment attachment against the
suspect/convict regarding specifically described movable items and bearer or order documents
Official report no.:
Subject:
Official report of prejudgment attachment under article 94a CCP
against the suspect/convict
Suspect/convict:
Public Prosecutor’s Office no.:
I, the reporting officer, hereby declare:
Surname:
First name(s):
Position:
Rank:
that on:
(date and time)
in:
(place)
the following prejudgment attachment was raised.
The attachment was levied by Public Prosecutor:
…………………………………..…. (name), LL.M
employed by the District Public Prosecutor’s Office in:
P.O. Box:
Postal code and city:
The attachment was levied against the suspect/convict:
Surname:
First name(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
Legal basis for the attachment
This attachment is allowed on an authorization for:
o Prejudgment attachment under article 103 CCP
o Criminal financial investigation under article 126 CCP
Purpose of the attachment
The attachment is to safeguard the right of recovery of:
o a fine to be imposed to the amount (not exceeding the amount) of €
(article 94a par. 1
CCP)
o a measure to be imposed for the deprivation of illegally obtained profits and advantages, currently
assessed at €
(article 94a par. 2 CCP)
The person against whom the objects are attached

The attachment is levied against the suspect/convict referred to above.
Objects/property attached before judgment
The following objects are hereby attached before judgment (describe in detail):
Before the court
o The principal case for the recovery of which this attachment serves, namely (cross out which is not
applicable)
the confiscation proceedings (in the event of attachment for the purpose of safeguarding the right of
recovery of a sum of money in order to deprive a person convicted of a criminal offence of unlawfully
obtained gains) /
the criminal proceedings (attachment for the purpose of safeguarding the right of recovery of a fine
upon conviction)
is now before the (court) in
(place) under Public Prosecutor’s Office Number
.
Property removed /property not removed
The attached property for which the person against whom it is attached is not appointed as custodian
shall be handed over to the sequestrator as soon as possible.
The attached property for which the person against whom the property is attached is not appointed as
guardian that is not removed concerns:
Order and custody
Hereby the person against whom the property is attached is ordered to retain all the attached objects
that are not removed as a custodian and not to alienate, attach or burden them on pain of setting aside
everything
that was done in violation of this attachment.
Receipt
o This official report was handed by me today to the person against whom I attached the property.
Particulars
(Please note any particulars here, such as statements obtained, comments made or other particulars in
relation to the ownership of the attached objects, as well as whether cessions were made or not.)
Annexes
Annexed to this official report are:
o copy of the authorization prejudgment attachment
o copy authorization criminal financial investigation
o writ of attachment
o annexe official report prejudgment attachment of vehicle(s)
number of vehicles:
x
citations of article 189, 198 and 200 Criminal Code and article 552a Code of Criminal
Procedure (always add up-to-date citations)
o
Note: applicable only when ticked

Closure
Of which, under oath of office, I made this official report, and closed and signed it
on:
(date)
in:
(place)
The reporting officer,

(name and signature)

ANNEX to Official police report, also receipt, of the prejudgment attachment against the
suspect/convict regarding specifically described movable items and bearer or order documents
Official report no.:
Suspect:
Public Prosecutor’s Office no.:
Date:
Nature of the vehicle
Make:
Model:
Colour:
Year of manufacture:
Motor number:
Chassis number:
Registration number:

present
attached
Vehicle registration certificate Part IA (vehicle certificate)
Vehicle registration certificate Part IB (Certificate of Ownership)
Part II Transfer certificate
Car keys
Boot can be opened:
General condition of the vehicle:
Accessories:

yes

no

Radio
Cassette player
Radio cassette player
CD player
Loudspeakers
Booster
The contents of the vehicle consisting of:

have been attached and will be returned.

brand/make

ANNEX 5
Model B: Notice and official police report of the prejudgment attachment in respect of the
suspect/convict’s claims on or movables under a third party
Official report no.:
Subject:
Official report of prejudgment attachment by garnishment under article 94a CCP
Suspect/convict:
Public Prosecutor’s Office no.:
I, the reporting officer, hereby declare:
Surname:
First name(s):
Position:
Rank:
that on:
(date and time)
in:
(place)
the following prejudgment attachment was raised.
The attachment was levied by Public Prosecutor:
…………………………………..…. (name), LL.M
employed by the District Public Prosecutor’s Office in:
P.O. Box:
Postal code and city:
The attachment was levied against the suspect/convict:
Surname:
First name(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
Legal basis for the attachment
This attachment is allowed on an authorization for:
o Prejudgment attachment under article 103 CCP
o Criminal financial investigation under article 126 CCP
Purpose of the attachment
The attachment is to safeguard the right of recovery of:
o a fine to be imposed to the amount (not exceeding the amount) of €
(article 94a par. 1 CCP)
o a measure to be imposed for the deprivation of illegally obtained profits and advantages, currently
assessed at €
(article 94a par. 2 CCP)
The garnishee
The prejudgment garnishment is hereby levied on:

Surname:
First name(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
Objects/property attached by garnishment before judgment
The following objects are hereby attached before judgment: all claims of the suspect/convict on the
third party and all monies, monetary values and/or movables that are not registered property, which
the garnishee retains and/or will retain and/or owes or will owe to the suspect/convict pursuant to a
legal relationship currently existing, in order to safeguard the right to recovery of the claim(s) referred
to above.
Knowledge
o The person levying the attachment knows or suspects that the suspect/convict has at least the
following claim on the garnishee:
• to the amount of at least €
• to surrender or transfer
(specify item)
o The person levying the attachment knows or suspects that at least the following bank account
numbers are issued in the name of the suspect/convict or his one man business trading under
the
name of
o The person levying the attachment knows or suspects that the garnishee retains at least the
following
movables of the suspect/convict (describe the objects in detail):

Before the court
o The principal case for the recovery of which this attachment serves, namely (cross out which is not
applicable)
the confiscation proceedings (in the event of attachment for the purpose of safeguarding the right of
recovery of a sum of money in order to deprive a person convicted of a criminal offence of unlawfully
obtained gains) /
the criminal proceedings (attachment for the purpose of safeguarding the right of recovery of a fine
upon conviction)
is now before the (court) in
(place) under Public Prosecutor’s Office Number
.

Property removed /property not removed
The attached property for which the person against whom it is attached is not appointed as custodian
shall be handed over to the sequestrator as soon as possible. The property removed concerns:

Order and custody
Hereby the garnishee is ordered to retain possession of all the attached objects that are not removed as
a custodian and not to pay or transfer them to or for the benefit of the suspect/convict on pain of
setting aside everything that was done in violation of this garnishee order.
Notice
This official report shall be served on both the garnishee, together with a notice form in duplicate, and
on the suspect/convict by a court bailiff.
After four weeks the garnishee shall state by filling out the notice form all debts he/she owes or shall
owe to the suspect/convict, on pain of setting aside everything that was done in violation of this
attachment.
Particulars
(Please note any particulars here, such as statements obtained, comments made or other particulars in
relation to the ownership of the attached objects, as well as whether cessions were made or not.)
Annexes
Annexed to this official report are:
o copy of the authorization for prejudgment attachment
o copy authorization criminal financial investigation
o writ of attachment
o annexe official report prejudgment attachment of vehicle(s)
number of vehicles:
x citations of article 189, 198 and 200 Criminal Code and article 552a Code of Criminal Procedure
(always add up-to-date citations)
o
Note: applicable only when ticked
Closure
Of which, under oath of office, I made this official report, and closed and signed it
on:
(date)
in:
(place)
The reporting officer,

(name and signature)

ANNEX to Official police report, also receipt, of the prejudgment attachment against the
suspect/convict regarding specifically described movable items and bearer or order documents
Official report no.:
Suspect/convict:
Public Prosecutor’s Office no.:
Date:
Nature of the vehicle
Make:
Model:
Colour:
Year of manufacture:
Motor number:
Chassis number:
Registration number:

present
attached
Vehicle registration certificate Part IA (vehicle certificate)
Vehicle registration certificate Part IB (Certificate of Ownership)
Part II Transfer certificate
Car keys
Boot can be opened:
General condition of the vehicle:
Accessories:

yes

no

Radio
Cassette player
Radio cassette player
CD player
Loudspeakers
Booster
The contents of the vehicle consisting of:

have been attached and will be returned.

brand/make

ANNEX 6
Model C: Official police report, also receipt, of the prejudgment garnishment against another
regarding specifically described movable items and bearer or order documents
Official Report Number:
Subject:
Official report of prejudgment attachment under article
94a par. 3 and 4 CCP
Suspect/convict:
Public Prosecutor’s Office Number:
I, the reporting officer, hereby declare:
Surname:
First name(s):
Position:
Rank:
that on:
(date and time)
in:
(place)
the following prejudgment attachment was raised.
The attachment was levied by Public Prosecutor:
…………………………………..…. (name), LL.M
employed by the District Public Prosecutor’s Office in:
P.O. Box:
Postal code and city:
The attachment was levied against the suspect/convict:
Surname:
First name(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
Legal basis for the attachment
This attachment is allowed on an authorization for:
o Prejudgment attachment under article 103 CCP
o Criminal financial investigation under article 126 CCP
Purpose of the attachment
The attachment is to safeguard the right of recovery of:
o a fine to be imposed to the amount (not exceeding the amount) of €
(article 94a par. 1 CCP)
o a measure to be imposed for the deprivation of illegally obtained profits and advantages, currently
assessed at €
(article 94a par. 2 CCP)
The person against whom property is attached alienated to him by the suspect/convict
The attachment is levied on:

Surname:
First
Date of birth:
Place of birth:
Address:
Postal code and city:

names(s):

(Note: in case of a legal entity state name, place of business, address and legal form.)
Provision of grounds
The Public Prosecutions Department has sufficient grounds to believe that the objects to be attached
are directly or indirectly the proceeds of the crime for which the suspect/convict can have a fine
imposed or be deprived of the unlawfully obtained gains. In addition, there is sufficient evidence that
the objects were alienated to this other person for the purpose of hindering or frustrating seizure and
enforcement and that the other at the time the objects were alienated to him knew or might reasonably
suspect that the objects were the proceeds of crime.
o If property belonging to another is attached which is not directly or indirectly the proceeds of crime
(within the meaning of article 94a par. 4 CCP), this may be done to an assessed value of € .
Objects/property attached before judgment
The following objects are hereby attached before judgment (describe the objects in detail, and, in the
event of a bearer or order document, describe the relevant document in detail):

Before the court
o The principal case for the recovery of which this attachment serves, namely (cross out which is not
applicable)
the confiscation proceedings (in the event of attachment for the purpose of safeguarding the right of
recovery of a sum of money in order to deprive a person convicted of a criminal offence of unlawfully
obtained gains) /
the criminal proceedings (attachment for the purpose of safeguarding the right of recovery of a fine
upon conviction)
is now before the (court) in
(place) under Public Prosecutor’s Office Number
.
Order
The person against whom property is attached which was alienated to him by the suspect/convict is
hereby ordered not to alienate, encumber or burden the attached objects.
Custody
Of all the attached objects that are not removed, the person against whom property is attached which
was alienated to him is appointed as a custodian. The objects that were not removed are:
Receipt
This official report was left behind by me as a receipt for the objects removed.
Notice
o The suspect/convict will be given notice of this official report.
Particulars

(Please note any particulars here, such as statements obtained, comments made or other particulars in
relation to the ownership of the attached objects, as well as whether cessions were made or not.)
Annexes
Annexed to this official report are:
o copy of the authorization prejudgment attachment
o copy authorization criminal financial investigation
o writ of attachment
o annexe official report prejudgment attachment of vehicle(s)
number of vehicles:
x
citations of article 189, 198 and 200 Criminal Code and article 552a Code of Criminal
Procedure (always add up-to-date citations)
o
Note: applicable only when ticked
Closure
Of which, under oath of office, I made this official report, and closed and signed it
on:
(date)
in:
(place)
The reporting officer,

(name and signature)

ANNEX to Official police report, also receipt, of the prejudgment attachment against the
suspect/convict regarding specifically described movable items and bearer or order documents
alienated to another
Official report no.:
Suspect/convict:
Public Prosecutor’s Office no.:
Date:
Nature of the vehicle
Make:
Model:
Colour:
Year of manufacture:
Motor number:
Chassis number:
Registration number:

present
attached
Vehicle registration certificate Part IA (vehicle certificate)
Vehicle registration certificate Part IB (Certificate of Ownership)
Part II Transfer certificate
Car keys
Boot can be opened:
General condition of the vehicle:
Accessories:

yes

no

Radio
Cassette player
Radio cassette player
CD player
Loudspeakers
Booster
The contents of the vehicle, consisting of:

have been attached and will be returned.

brand/make

ANNEX 7
Model D: Notice and official police report of the prejudgment attachment by garnishment
against claims of another on the suspect/convict
Official Report Number:
Subject:
Official report of prejudgment attachment by
garnishment under article 94a par. 3 and 4 CCP
Suspect/convict:
Public Prosecutor’s Office Number:
I, the reporting officer, hereby declare:
Surname:
First name(s):
Position:
Rank:
that on:
(date and time)
in:
(place)
the following prejudgment attachment was raised.
The attachment was levied by Public Prosecutor:
…………………………………..…. (name), LL.M
employed by the District Public Prosecutor’s Office in:
P.O. Box:
Postal code and city:
The other:
Surname:
First name(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
This other has a claim on the person against whom the attachment is levied.
The Public Prosecutions Department has sufficient grounds to believe that the objects to be attached
are directly or indirectly the proceeds of the crime for which the suspect/convict can have a fine
imposed or be deprived of the unlawfully obtained gains. In addition, there is sufficient evidence that
the objects were alienated to this other person for the purpose of hindering or frustrating seizure and
enforcement and that the other at the time the objects were alienated to him knew or might reasonably
suspect that the objects were the proceeds of crime.
Also, other objects belonging to this other person may be attached before judgment to a value not
exceeding that of the proceeds of crime (article 94a paragraph 4 CCP)
Objects are considered to include claims. For this purpose the claims of the other on the debtor are
hereby attached.
The suspect/convict

The attachment occurs to safeguard the right of recovery of the debt the suspect/convict owes to the
State.
Surname:
First names(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
Legal basis for the attachment
This attachment is allowed on an authorization for:
o Prejudgment attachment under article 103 CCP
o Criminal financial investigation under article 126 CCP
Purpose of the attachment
The attachment is to safeguard the right of recovery of:
o a fine to be imposed to the amount (not exceeding the amount) of €
(article 94a par. 1 CCP)
o
a measure to be imposed for the deprivation of illegally obtained profits and advantages,
currently assessed at €
(article 94a par. 2 CCP)
The debtor
The attachment by garnishment is levied against:
Surname:
First name(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
Objects/property attached before judgment
The following objects are hereby attached before judgment: all claims of the other on the debtor and
monies and/or monetary values that the debtor retains and/or shall retain possession of and/or owes
and/or shall owe to the other pursuant to a legal relationship currently existing, in order to safeguard
the right to recovery of the claim(s) referred to above.
Knowledge
o The person levying the attachment knows or suspects that the suspect/convict has at least the
following claim on the debtor:
o The person levying the attachment knows or suspects that at least the following bank account
numbers are issued in the name of the suspect/convict or his one man business trading under the
name of
Before the court
o The principal case for the recovery of which this attachment serves, namely (cross out which is not
applicable)

the confiscation proceedings (in the event of attachment for the purpose of safeguarding the right of
recovery of a sum of money in order to deprive a person convicted of a criminal offence of unlawfully
obtained gains) /
the criminal proceedings (attachment for the purpose of safeguarding the right of recovery of a fine
upon conviction)
is now before the (court) in
(place) under Public Prosecutor’s Office Number
.
Order
The debtor is hereby ordered not to pay or transfer any object subject to attachment to or for the
benefit of the other on pain of setting aside everything that was done in violation of this garnishee
order.
Notice
This official report shall be served by a court bailiff to both the debtor and the other. The debtor shall
be handed a in duplicate.
After four weeks, the debtor shall state by filling out the notice form all debts he/she owes or shall owe
to the other.
By making a false or incorrect statement the debtor may be held liable him/herself for the claim for the
recovery of which this attachment serves.
Particulars
(Please note any particulars here, such as statements obtained, comments made or other particulars in
relation to the ownership of the attached objects, as well as whether cessions were made or not.)
Annexes
Annexed to this official report is/are:
o copy of the authorization for prejudgment attachment
o copy authorization criminal financial investigation
o writ of attachment
x
citations of article 189, 198 and 200 Criminal Code and article 552a Code of Criminal
Procedure (always add up-to-date citations)
Note: applicable only when ticked
Closure
Of which, under oath of office, I made this official report, and closed and signed it
on:
(date)
in:
(place)
The reporting officer,

(name and signature)

ANNEX 8
Model E: Official police report of prejudgment attachment of property already confiscated
Official Report Number:
Subject:
Official report of prejudgment attachment
under article 94a CCP of property already confiscated
Suspect/convict:
Public Prosecutor’s Office Number:
I, the Public Prosecutor,
…………………………………..…. (name), LL.M
employed by the District Public Prosecutor’s Office in:
P.O. Box:
Postal code and city:
hereby declare:
that on:
(date and time)
in:
(place)
the following prejudgment attachment was raised.
The attachment was levied against the suspect/convict
Surname:
First name(s):
Date of birth:
Place of birth:
Address:
Postal code and city:
(Note: in case of a legal entity state name, place of business, address and legal form.)
Legal basis for the attachment
This attachment is allowed on an authorization for:
o Prejudgment attachment under article 103 CCP
o Criminal financial investigation under article 126 CCP
Purpose of the attachment
The attachment is to safeguard the right of recovery of:
o a fine to be imposed to the amount (not exceeding the amount) of €
(article 94a par. 1 CCP)
o a measure to be imposed for the deprivation of illegally obtained profits and advantages, currently
assessed at €
(article 94a par. 2 CCP)
The property attached
The attachment is levied against the State of the Netherlands, in this case the Public Prosecutions
Department, choosing domicile in this matter in my Public Prosecutor’s Office, on objects which are
currently in:
(e.g. the State Property Service / police station / court registry / Public Prosecutor’s Office / court
financial administration department)
Objects attached before judgment

The following objects are hereby attached before judgment (describe the objects in as much detail as
possible).
The ticked objects have already been confiscated under article 94 CCP in this case/ in the case with
Public Prosecutor’s Office number
(name suspect: ).
o .
o .
o .
Nature of the attachment
This prejudgment attachment is a prejudgement attachment of property already confiscated within the
meaning of article 94a in conjunction with 94c CCP and article 724 Code of Civil Procedure.
Before the court
o The principal case for the recovery of which this attachment serves, namely (cross out which is not
applicable)
the confiscation proceedings (in the event of attachment for the purpose of safeguarding the right of
recovery of a sum of money in order to deprive a person convicted of a criminal offence of unlawfully
obtained gains) /
the criminal proceedings (attachment for the purpose of safeguarding the right of recovery of a fine
upon conviction)
is now before the (court) in
(place) under Public Prosecutor’s Office Number
.
Annexes
Annexed to this official report is/are:
o copy of the authorization prejudgment attachment
o copy authorization criminal financial investigation
x
citation of article 552a of the Code of Criminal Procedure
(always add up-to-date citation)
Note: applicable only when ticked
Closure
Of which, under oath of office, I made this official report, and closed and signed it
on:
(date)
in:
(place)
The reporting officer,
(name and signature)

INSTRUCTION ON THE PROTECTION OF PERSONS, OBJECTS, AND SERVICES
SUMMARY
Citizens are personally responsible for their own safety. However, citizens and organisations
may expect from the authorities that these authorities will come to their rescue if their safety
is being threatened and they are no longer able to resist that threat on their own.
In principle, all measures for the surveillance and protection of objects, services, and persons
fall under the responsibility of the local competent authorities (decentralised, unless…). In
addition to this, the Minister of Security and Justice and the Minister of the Interior and
Kingdom Relations have special responsibility for a limited group of persons, objects, and
services, on account of the national interest connected with the safety and the undisturbed
performance and functioning of these parties.
The chief public prosecutor of the threatened person’s place of residence is responsible for the
surveillance and security measures. If offences directed against the lives or the physical
integrity of persons – or other serious offences – are feared, the chief public prosecutor has
the decision-making power to prevent or terminate serious offences.
In general, the mayor is responsible for the surveillance and protection of objects and
services, for instance the protection of vital infrastructure against a general threat. However,
in the case of a concrete threat of an attack on an object or a service at a specific point of time,
it is the chief public prosecutor who has authority with respect to the measures to be taken.
In order to be able to assess the severity of a threat, the chief public prosecutor has a set of
instruments at this disposal, such as a threat assessment or a threat analysis. On the basis of
these instruments, the Conflict and Crisis Management (CCB) portfolio holder of the regional
police forces advises the chief public prosecutor on the measures to be taken. The severity and
probability of the threat are decisive in the decision to take security measures. The chief
public prosecutor is responsible for these measures, which are, in principle, of a temporary
nature.
BACKGROUND
The basic principles of the Surveillance and Protection Scheme are included in the
government memorandum of 20 June 2003 (Lower House of Parliament 2002/2003, 28 974,
nos. 1-2) and have been elaborated further in the Circular on the Surveillance and Protection
of Persons, Objects, and Services of the Minister of Security and Justice, also on behalf of the
Minister of the Interior and Kingdom Relations.
This Instruction provides rules for the elaboration of the specific responsibility of the Public
Prosecution Service for the protection of persons, objects, and services at the local level, in
conformity with the Surveillance and Protection Scheme. These Instructions are
supplementary to the Circular on the Surveillance and Protection of Persons, Objects, and
Services.
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1 The scope of the Surveillance and Protection Scheme
The general basic principle of the Surveillance and Protection Scheme is that citizens are in
the first instance personally responsible for their own safety. In this context, citizens may
count on the help of the organisations and networks to which they belong, such as their
employer. However, citizens and organisations may expect from the authorities that these
authorities will come to their rescue if their safety is being threatened and if they are no longer
able to resist that threat on their own. It must also be an established fact that previous
measures (such as mediation between the parties concerned or measures against honourrelated violence) were not successful.
In principle, all measures for the surveillance and protection of objects, services, and persons
fall under the responsibility of the local competent authorities (decentralised, unless…). In
addition to this, the Minister of Security and Justice and the Minister of Interior and Kingdom
Relations have special responsibility for a limited group of persons, objects, and services, on
account of the national interest connected with the safety and the undisturbed performance
and functioning of these parties. This limited group is referred to as ‘being under the
protection of the State.
The chief public prosecutor assesses, on the advice of the police, the extent to which the
citizen and/or his employer is able to resist a threat. In his assessment, the chief public
prosecutor includes the question of whether the threat is work-related and, if so, to what
extent. The employer is in the first instance responsible for taking measures if the threat
against the citizen is work-related. If the threat is so serious that the employer is unable to
resist the threat adequately, the chief public prosecutor may take additional measures.

2 The relationship between the chief public prosecutor and the mayor
Section 1(2) of the Police Act provides explicitly that ensuring the safety of persons is part of
the criminal enforcement of law and order. The chief public prosecutor is responsible for this.
In these cases, he is responsible for the request for a threat assessment, for the decision to take
measures, and for the notification to the person concerned.
Pursuant to the mayor’s responsibility for public order, the mayor is primarily responsible for
the surveillance and protection of objects and services. He has the power to take measures in
the case of a general threat aimed at, for instance, the infrastructure or at embassies. In these
cases, he is responsible for the submission of a request for a threat assessment, the decision to
take measures, and for the notification to the institution concerned.
However, in the case of a concrete threat of an attack on an object or service at a specific
point of time, it is the chief public prosecutor who is responsible for the measures to be taken.
In these cases, he is the one who requests a threat assessment, who may take measures (e.g.
the deployment of special police units), and who notifies the institution concerned. He also
notifies the mayor.
If such a concrete threat also requires measures to be taken for the purpose of public order and
security, these measures come under the authority of the mayor (e.g. placing a barrier). The
chief public prosecutor and the mayor coordinate the measures to be taken in the local
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triumvirate (consultative body composed of the mayor, the public prosecutor, and the head of
the police).
3 Investigation versus Surveillance and Protection
The practice of the Surveillance and Protection Scheme shows that nearly each case is related
to the investigation process. Each criminal investigation may, for instance, result in a report of
a threat against victims or witnesses. In that case, the public prosecutor handling the case
notifies the chief public prosecutor regarding the threat report. The CCB portfolio holder of
the regional police force advises the chief public prosecutor on the possible security measures
to be taken. The public prosecutor handling the case advises the chief public prosecutor on the
consequences of taking (or not taking) security measures for the investigation.
In addition, a threat may be a reason for initiating an investigation. The threat is often
removed by the arrest of the suspect. The public prosecutor, who is in charge of the
investigation of the threat, notifies the chief public prosecutor of the district in which the
threatened person lives with respect to the progress and the results of the investigation.
In both situations, it is desirable that the public prosecutor handling the case and the policy
officer for Surveillance, Protection and Crisis Coordination consult about the criminal
investigation and the consequences thereof for the protective measures, and vice versa –
meaning the consequences of the protective measures with respect to the progress of the
investigation.
4 Measures taken by the Public Prosecution Service in the case of a concrete threat
If offences directed against the lives or the physical integrity of persons or other serious
offences are feared, the chief public prosecutor has the decision-making power to prevent or
terminate serious offences. Security measures, including physical protection, are implemented
in that case under the authority of the chief public prosecutor of the district in which the
threatened person actually lives.
4.1 Reporting a concrete threat
A concrete threat may become known to the competent authority in the following ways:
• A notification or report from a citizen. Citizens who only notify a threat to the police must
be made aware of the fact that it is highly recommended to officially report the threat;
• Intelligence or a notification from the investigation and intelligence services;
• Information from cooperating organisations (remand centres, the Domestic Violence
Support Centre or the honour-related violence project);
• Reports through the anonymous crime reporting line ‘M’.
In the case of acute and serious threats, the chief public prosecutor will take immediate
measures, whether emergency measures or otherwise, on the advice of the CCB portfolio
holder of the regional police force.
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4.2 Set of instruments
In order to be able to assess the severity of a threat, the chief public prosecutor has a set of
instruments at his disposal. He may order the CCB portfolio holder to have a threat
assessment made by the Regional Information Hub (RIK) of the regional police force. A
threat assessment deals with concrete threats, predictable or otherwise, that may occur in the
short term, and of which a more detailed description of the severity and probability is required
by the chief public prosecutor. The chief public prosecutor may furthermore initiate an
investigation, because this may result in the removal of a concrete threat on a structural basis.
The result of a threat assessment may be a reason to make a threat analysis. A threat analysis
is an analysis of concrete and potential threats against one or more specific persons, objects
and/or services. If the chief public prosecutor desires a threat analysis, he submits a request to
this end to the National Information Hub (NIK) of the Department of International Police
Information (IPOL) of the Netherlands Police Agency (KLPD). This request is handled by the
national public prosecutor for IPOL of the National Public Prosecutors’ Office. The chief
public prosecutor simultaneously notifies the CCB portfolio holder of the request for the
threat analysis.
The national public prosecutor for IPOL monitors the progress regarding the formulation of
the threat analysis, and is responsible for its quality. He consults with the chief public
prosecutor about the scope of the threat analysis and, if necessary, contacts the national public
prosecutor for counterterrorism, who is responsible for the information exchange with the
Dutch General Intelligence and Security Service (AIVD). The AIVD does not make a
separate threat analysis for threats against persons or objects that fall outside the scope of
State property, but it does contribute to the threat analysis of the NIK. Involvement of the
AIVD is effected through the intermediary of the Surveillance & Protection Coordinator
(CBB) of the Surveillance & Protection Unit (EBB) of the National Coordinator for
Counterterrorism and Security (NCTV). The CBB assesses whether an interest exists that
affects national security and, if necessary, he makes the information received from the AIVD
exploitable. The national public prosecutor for IPOL discusses the results of the threat
analysis with the chief public prosecutor and, if requested, he gives non-binding advice on the
measures to be taken. On the basis of the threat analysis, the CCB portfolio holder of the
regional police force gives the chief public prosecutor advice on the measures to be taken.
The chief public prosecutor is ultimately responsible for taking the measures. If possible, he
coordinates his decision in advance with the members of the triumvirate. He subsequently
notifies the threatened person and, if necessary, his employer of the threat analysis and the
measures to be taken. He also ensures that the threatened person receives personal guidance,
if necessary. The chief public prosecutor notifies the relevant mayor of his decision, if he had
not yet coordinated his decision with the members of the triumvirate in advance. The CCB
portfolio holder is responsible for the implementation of the measures by the regional police
force.
If measures are also taken in one or more districts other than the one in which the threatened
persons lives, consultations will be held among all chief public prosecutors concerned. They
will jointly decide on the measures to be taken. The local chief public prosecutor will
subsequently order his own regional police force to implement the measures, and is he is also
ultimately responsible for this implementation. If the chief public prosecutors fail to agree on
the level of the measures, the Board of Procurators General decides.
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The chief public prosecutor maintains the overview of all current matters within the scope of
the Surveillance and Protection Scheme that come under his authority. On the basis of this
overview, he sets priorities and discusses them in the triumvirate when there is reason to do
so.
The chief public prosecutor is supported by policy officer for Surveillance, Protection and
Crisis Coordination of the regional public prosecutor’s office. This policy officer ensures that
the decision-making process runs smoothly, and he maintains the contacts with the CCB
portfolio holder on behalf of the chief public prosecutor.
4.3 Measures
The more serious the threat, the more far-reaching the measures will be. The local competent
authorities have a sliding scale of measures at their disposal. The severity and the probability
of the threat are decisive for the level of the measures. If a police force cannot implement the
measures for reasons of capacity, the triumvirate will seek a solution (e.g. assistance) or set
priorities with regard to police action.
The measures are nearly always of a temporary nature. With regard to current matters, an
assessment is made on a regular basis about whether the measures must still continue. If the
threat has diminished or has been removed, the chief public prosecutor may decide to
gradually lift the measure, on the advice of the CCB portfolio holder. Once all measures have
been lifted, the chief public prosecutor will evaluate the measures taken.
If the chief public prosecutor considers any form of physical protection necessary, he will
notify the CBB of his intended decision. At the chief public prosecutor’s request, the regional
police force manager will subsequently request the assistance of the Royalty and Diplomatic
Protection Department (DKDB) of the KLPD (Section 56 of the Police Act).
4.4 Role of the threatened person at the local level
The threatened person (and/or his family members) who receive protection from the
government are deemed to cooperate fully with all protection measures. He must disclose the
state of affairs to the fullest extent about information that is relevant for the assessment of the
nature of the threat and/or the possibilities of taking measures. He should follow all
instructions given by the chief public prosecutor, and refrain from any substantive
involvement in relation to his protection.
If the threatened person refuses to accept the protective measures, fails to provide relevant
information, or fails to cooperate otherwise, the chief public prosecutor will have this
recorded officially in an official report. He will furthermore send the threatened person a letter
in which the threatened person is officially notified of the consequences of the lack of
cooperation. A refusal or limited cooperation will result in the fact that the government is less
able to assume its responsibility or additional responsibility, and this may be a reason to
terminate the measures or a part thereof. The chief public prosecutor decides whether the
measures will still be taken even if the threatened person fails to cooperate.
4.5 Measures with respect to judicial officers and other employees employed by the
Public Prosecution Service
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From its responsibility as an employer, the Public Prosecution Service (PPS) is obliged to
take measures to protect threatened judicial officers and employees employed by the PPS. If
the threat is so serious that the PPS as an employer is unable to resist the threat adequately,
the Surveillance and Protection Scheme is applicable. The same applies to threatened police
officers: from its own responsibility as an employer, the police force is in the first instance
obliged to take measures that do not come under the authority of the competent authority.
Only in cases where these measures are not adequate will a threat assessment be requested, on
the basis of which measures can be taken. In that case, the same process applies as described
in the Sections 4.1 up to and including 4.4.
Judicial officers and other PPS employees who are aware of a possible threat against a judicial
officer or other PPS employee must report this to their own head of the public prosecutor’s
office or to the head of their own PPS department. This head will notify the chief public
prosecutor of the threatened person’s place of residence regarding the threat. The employee’s
own head maintains contact with his threatened employee (and, if necessary, his family) in all
cases, and will be kept informed by the chief public prosecutor of the threatened person’s
place of residence of the measures taken by the police.
The chief public prosecutor of the place of residence requests a threat assessment and, if
necessary, orders the regional police force to take measures, emergency measures or
otherwise. The chief public prosecutor of the place of residence is also charged with the
investigation of the origin of the threat. If necessary, the chief public prosecutor notifies the
Board of Procurators General of the result of the threat assessment and the measures taken,
emergency measures or otherwise.
If the threat concerns one of the chief public prosecutor’s own employees, the chief public
prosecutor may decide to transfer the responsibility for the investigation to a fellow chief
public prosecutor and his respective regional police force. This is done in connection with the
possibility of a conflict of interests.
4.6 Threat against a mayor, chief constable and/or chief public prosecutor
If a mayor, chief constable or chief public prosecutor is threatened, it is the chief public
prosecutor of the district of the threatened person’s place of residence who initiates the
procedure. This procedure proceeds in accordance with the regular process. An additional
element is that the CBB of the NCTV assesses the threat assessment and the measures
proposed on completeness and proportionality, adjusts the measures where necessary (always
in consultation), and subsequently officially adopts these measures. The chief public
prosecutor is responsible for the implementation of the measures.
If the threatened chief public prosecutor lives and works in the same district, the Board of
Procurators General appoints a fellow chief public prosecutor as a deputy for handling the
threat. This is preferably the chief public prosecutor of a public prosecutor’s office in the
region or of a neighbouring public prosecutor’s office. This fellow chief public prosecutor
will request the threat assessment at the regional police force of the threatened person’s place
of residence and will decide on the package of measures that is submitted to the CBB of the
NCTV. The CBB will keep its role with regard to the assessment of the completeness and
proportionality of the threat assessment and the measures proposed, and will subsequently
officially adopt these measures. The regional police force of the threatened chief public
prosecutor’s place of residence will subsequently implement the measures.
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The threatened chief public prosecutor himself does not have a say in the measures. He will
be notified of the decision on the protective measures by his fellow chief public prosecutor.
As far as the investigation is concerned: if the threatened mayor or chief constable is
employed in the same district as where he lives, the chief public prosecutor may decide to
transfer the responsibility for the investigation to a fellow chief public prosecutor (preferably
to a public prosecutor’s office within the same region). He will weigh up the desirability of
such a transfer himself. If the mayor or chief constable is employed in a different district from
the one in which he lives, the chief public prosecutor of the district of the place of residence is
responsible within the scope of the Surveillance and Protection Scheme as well as for the
investigation.
In the case of a threat against a chief public prosecutor, the investigation of the origin of the
threat is always transferred to a fellow chief public prosecutor. The regional police force of
this fellow chief public prosecutor will conduct the investigation of the threat.
5 Measures of the PPS in the case of a potential threat resulting from investigations of
serious / organized crime or terrorism, and risk hearings
In addition to concrete threats against members of the judiciary, there may also be potential
threats against, in particular, judges, justices, public prosecutors, advocates general,
investigating officers and/or objects such as court buildings. The officers concerned are, in
particular, those who are involved in the investigations of serious organised crime or
terrorism. The nature of those investigations involves the risk of threat or intimidation with
the aim to affect the course of justice.
In connection with the security of the officers concerned, it is essential to identify a potential
threat at the earliest possible stage. The chief public prosecutor who conducts the
investigation may request a threat analysis at the NIK for this purpose, in anticipation of the
subsequent decisions of the chief public prosecutor(s) of the place(s) of residence of the
officers concerned. In these cases an analysis is requested, because an assessment must be
made of the risks run by the officers concerned, and consequently not of a concrete threat.
The request is handled through the national public prosecutor for IPOL. By means of a socalled ‘collection plan’, the NIK directs the regional police forces concerned in the collection
of information for the purpose of the assessment of the threat. At pre-determined points in
time and if the threat situation gives cause to this, the threat analysis is updated in the course
of the investigation.
The requesting chief public prosecutor discusses the results of the threat analysis with the
chief public prosecutor of the public prosecutor’s office(s) in the regions in which the
officer(s) concerned live(s). They will jointly decide on the measures to be taken. The local
chief public prosecutor will subsequently order his own regional police force to implement the
measures and is also ultimately responsible for the execution thereof. If the requesting chief
public prosecutor and the other chief public prosecutors fail to agree on the measures, the
Board of Procurators General decides. The national public prosecutor for IPOL has a
coordinating and identifying role for all chief public prosecutors. This means that he collects
all relevant case-related information.
From the moment that the hearing location is known, the chief public prosecutor of the
relevant district will also be involved in the consultations about the security measures in and
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around the hearing location. This chief public prosecutor will also notify the mayor. The court
is responsible for taking security measures in the courtroom. If it is necessary that measures
are taken in the public areas, the chief public prosecutor will consult with the mayor.
Hearing of appeals
In appeal cases, the chief public prosecutor of the district in which the Court of Appeal is
located may request the NIK, after consultation with the chief advocate general, for an update
of the threat analysis made with regard to the criminal proceedings in the court of first
instance. The process is subsequently the same as described above with regard to criminal
proceedings in a court of first instance. Supplementary to this, the requesting chief public
prosecutor notifies the chief advocate general of the decision on the protective measures. If
the hearing is moved to a secure hearing location, the chief public prosecutor of the district in
which this location is located will also be involved in the consultations about the security
measures.
6 Protected witnesses in relation to the Surveillance and Protection Scheme
The protection of witnesses is regulated in the Protection of Witnesses Decree and elaborated
further in the Instructions for the protection of witnesses. The Decree is based on Section 226l
of the Dutch Criminal Code of Procedure.
The Surveillance and Protection Scheme does not apply to persons who have actually been
admitted to a witness protection programme on the basis of the Instructions for the protection
of witnesses 2006. This is the case if this person is place in the care of the Witness Protection
Team (TGB) of the KLPD. In that case, the TGB also bears the costs associated with the
protection of the threatened witness.
Persons who do not satisfy the selection criteria for witness protection, or those who enjoyed
witness protection for some time and who no longer do so, fall – in principle – under the
Surveillance and Protection Scheme. In both cases, the chief public prosecutor of the place of
residence is responsible for the security of these persons.
If a threatened witness relinquishes his right to participate in the witness protection
programme, this does not imply that he is not or no longer entitled to measures within the
scope of the Surveillance and Protection Scheme. In this Scheme, too, the threatened person is
deemed to cooperate fully in the measures taken.
Admission to a witness protection programme is temporary in a number of cases. If protection
is no longer necessary, the right to participation in the programme lapses. However, it is
conceivable that a threat against the person concerned or his family members continues. In
that case, it is necessary to make a threat assessment and, if necessary, to take measures
within the scope of the Surveillance and Protection Scheme.
Making a threat assessment and threat analysis for a former protected witness
If a threatened witness has been admitted to the witness protection programme, the TGB has
information about the person concerned and, if applicable, his family members. If a threat
assessment must be made for this person within the scope of the Surveillance and Protection
Scheme, the TGB will make this information available to the Regional Information
Coordinator at the request of the CCB portfolio holder of the regional police force. The TGB
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will make as much rough and unprocessed information it has at its disposal available. For this
purpose, the owner of the information will first be contacted and asked for his consent, if
necessary.
The transfer of the information is explicitly effected at police level. At the level of the PPS,
the national public prosecutor for witness protection will only confirm the information
transfer to the chief public prosecutor of the threatened person’s place of residence and to the
national public prosecutor for IPOL. The general agreements made with regard to this form of
information transfer in relation to protected witnesses have been laid down in the
“Information protocol on the division of responsibility and coordination between the witness
protection Scheme and the Surveillance and Protection Scheme at the local level”.
7 Financing
The basic principle is that the special expenses and costs of equipment incurred in the
implementation of measures by the regional polices forces and the KLPD, respectively, are
police costs. Other expenses are primarily the responsibility of the threatened person or his
employer.

LIST OF ABBREVIATIONS
AIVD Dutch General Intelligence and Security Service
CBB Surveillance & Protection Coordinator
CCB Conflict and Crisis Management
CIE

National Criminal Intelligence Unit

DKBD Royalty and Diplomatic Protection Department
IPOL Department of International Police Information
EBB

Surveillance & Protection Unit

KLPD Netherlands Police Agency
NCTV National Coordinator for Counterterrorism and Security
NIK

National Information Hub

RIK

Regional Information Hub

TGB Witness Protection Team (KLPD)

9

INSTRUCTION ON THE DUTIES AND DEPLOYMENT OF THE NATIONAL POLICE
INTERNAL INVESTIGATIONS DEPARTMENT
1.

BACKGROUND

The instruction was brought up to date on 1 January 2010 as regards a number of matters. Part 3A now
includes the case where the use of a beanbag causes fatal or serious injuries. Also, the situation in
which injury inflicted as a result of an accident involving a police vehicle is explained in more detail.
Part 3B.I (serious non job-related offences) is now extended to include a passage on serious offences
committed by prison officers in the performance of their duties. Generally, these offences are not
investigated by the National Police Internal Investigations Department.
Part 3C.III is a new addition and constitutes a ‘residual category’ of cases that are not described in this
Instruction, but do require the deployment of the National Police Internal Investigations Department
(‘Rijksrecherche’). Whether the National Police Internal Investigations Department is deployed in
these cases is determined by the Coordination Committee of the National Police Internal
Investigations Department (CCR).
Of old, the National Police Internal Investigations Department is an investigative authority with a
special responsibility. It focuses on the investigation of serious offences committed by (semi)
government officials. Not all offences committed by such public officials are investigated by the
National Police Internal Investigations Department. This would be impossible merely for reasons of
capacity. The sphere of activity of the National Police Internal Investigations Department has been
marked out for years. The purpose of this Instruction is to guarantee that the National Police Internal
Investigations Department operates predominantly in the field of criminal conduct which seriously
affects the integrity of the dispensation of justice and of public administration. In principle, therefore,
the National Police Internal Investigations Department is not charged with the investigation of
disciplinary (integrity) cases. The National Police Internal Investigations Department only conducts
examinations of facts and criminal investigations preliminary to prosecution. With regard to the
examinations of facts, the investigation must concern actions to which a criminal aspect is attached.
Such an investigation can be instigated even before there is a reasonable suspicion of guilt that any
offence was committed. An examination of facts purports no more and no less than to go through the
facts once again. To that end, powers of investigation or coercive measures may be applied. An
examination of facts may be followed up by a criminal investigation. The National Police Internal
Investigations Department (NPIID) only carries out investigations into serious offences; for lesser
offences the NPIID is not called in. The results of both the examination of facts and the criminal
investigation may be used – with the consent of the Public Prosecutions Department- for a disciplinary
investigation, in compliance with prevailing privacy legislation.
Pursuant to an order of the Board of Procurators General of 16 January 2001 decisions on the
deployment of the National Police Internal Investigations Department are taken centrally by the socalled Coordination Committee of the National Police Internal Investigations Department (CCR). The
CCR consists of the member of the Board of Procurators General responsible for the National Police
Internal Investigations Department portfolio; the Chief Public Prosecutor of the National Office of
the Public Prosecution Service; the Director of the National Police Internal Investigations Department
and the National Anti-Corruption Prosecutor Coordinating National Police Internal Investigations
Department cases (COvJ-RR). The CCR is assisted by the specialized policy official of the National
Anti-Corruption Coordinating Prosecutor. The COvJ-RR is the designated point of contact for the
Public Prosecutions Department. The CCR determines the policy for the deployment of the National
Police Internal Investigations Department, is authorized to decide on deployment in actual situations
and periodically tests the actual practice of deployment of the NPIID by the Public Prosecutions
Department. The day-to-day execution of deployment of the NPIID rests with the Director of the
National Police Internal Investigations Department (who is also a member of the CCR).

Besides the National Anti-Corruption Coordinating Prosecutor, regular Public Prosecutors for the
investigation of National Police Internal Investigations Department cases have been appointed in every
District Public Prosecutor’s Office/Regional Office of the Public Prosecutor. They are the designated
point of contact for the COvJ-RR.
2.

SUMMARY

This Instruction describes with which cases the National Police Internal Investigations Department is
or can be charged and in what manner it should be deployed.
3.

GENERAL PRINCIPLES FOR THE DEPLOYMENT OF THE NATIONAL POLICE
INTERNAL INVESTIGATIONS DEPARTMENT

With regard to the deployment of the National Police Internal Investigations Department the following
general principles apply. The NPIID investigates:
1. officials in Dutch (semi) public service; and
2. serious offences (including their attempted commission) which seriously affect/may
seriously affect the government’s integrity; and
3. if an investigation must be instigated that is not only impartial, but must also avoid any
semblance of partiality.
4. Besides, the deployment of the National Police Internal Investigations Department may
also be required on account of its special expertise or delicate relations playing a role in a
case.
If these principles are satisfied it does not always follow that the National Police Internal
Investigations Department will be deployed. When applying these principles it is important to take
into consideration whether acceptable completion times can be met in the investigations. In this
respect, these principles are ‘merely’ basic conditions; if they are met, deployment of the National
Police Internal Investigations Department is possible. This does not preclude that there are some
instances which may, without reservation, be regarded as appropriate to be investigated by the
National Police Internal Investigations Department. Even then, however, deployment is not
guaranteed. Decisions about the deployment of the NPIID are taken on a case by case basis.
3A Typical National Police Internal Investigations Department cases
I.

Serious suspicions of non-job-related offences committed by
• investigative officers,
• officials of the Public Prosecutions Department,
• officials of a judicial authority, and
• political and administrative office-holders.1

Explanation:
In these cases both the integrity of the dispensation of justice, consisting of the investigation,
prosecution and administration of justice, and the integrity of (the core of) public administration are at
issue. This is not just caused by the position of the official involved, but also because of the causal
link between that position and the (possible) punishable offence. This would consist for instance of
corruption within the police force, the judiciary and public administration (articles 362 and 363 of the
Netherlands Criminal Code (CC)), the making of a false statement under oath (article 207 CC), breach
of official secrecy (article 272 CC), embezzlement of attached property (articles 321 and 322 CC), etc.
1

Including, for instance, mayors, members of the Provincial Executive and Members of Parliament, municipal
councillors, senior officials of central and local government such as principal private secretaries and
clerks to the council.

II.

Instances where firearms are used by investigative officers resulting in death or injury (except
instances where a so-called beanbag is used, see III).

Explanation:
In these cases the deployment of the National Police Internal Investigations Department is indicated
particularly because any semblance of bias must be avoided in the investigation into the manner in
which the government exercised its monopoly on the legitimate use of force2. This also means that
investigation is not limited to incidents resulting in serious bodily harm; any injury as a consequence
of the use of a firearm by an investigative officer is required to be investigated by the National Police
Internal Investigations Department, particularly because it is often more or less unforeseeable whether
the use of a firearm results in slight or more serious injury. The use of the beanbag is excluded here
because although it is discharged by a firearm, in practice it almost always causes blunt force trauma.
III.
Other confrontations with investigative officers resulting in fatal or serious injury.
Explanation:
These cases not only concern the use of force by police officers other than by means of a firearm (such
as the use of truncheon, pepper spray, stun gun and police dog), but also the use of the beanbag
resulting in fatal or serious injury. They also concern cases where fatal or serious injury was caused as
a result of traffic accidents involving police vehicles (this is the case if anyone dies or sustains serious
injury during a pursuit and the injuries are sustained as a result of being forced to a halt by a police
vehicle).
IV.

Instances in which individuals put under the care of investigative officers / the investigative
authorities die or sustain serious injury.

Explanation:
An example of being put under the care of investigative officers as referred to here is when an
individual is transferred to the police station upon arrest and locked up there. In principle, this
category does not include cases of non-natural deaths in penitentiary institutions. These cases are not
investigated by the National Police Internal Investigations Department, but, as is the case with all
other instances of non-natural death, by the regional police force. See also under B.
3B Possible National Police Internal Investigation Department cases
I.
•
•
•
•

Non-job-related serious offences committed by:
investigative officers,
officials of the Public Prosecutions Department,
officials of a judicial authority, and
political and administrative office-holders3.

Explanation:
This category consists of all offences committed by these officials which cannot be grouped under the
heading of the aforementioned ‘typical National Police Internal Investigation Department cases’.
Examples of cases which, in principle, do not fall under ‘possible National Police Internal
Investigations Department cases’
are shoplifting and assault in the private domain committed by the officials referred to above, except if
the circumstances give cause to such an investigation. Depending on the seriousness/scope of the case
2
3

See the Instruction on how to act in the event of the use of force by a (police) officer.
Including, for instance, mayors, members of the Provincial Executive and Members of Parliament, municipal
councillors, senior officials of central and local government such as principal private secretaries and
clerks to the council.

and the office/rank of the official involved, deployment of the National Police Internal Investigations
Department may be called for.
II.
Suspicions of job-related serious offences committed by (other) officials in Dutch (semi)
public service.
Explanation:
An example would be a municipal officer issuing a permit against payment. Or an instance of nonnatural death in a penitentiary institution where there are clues – e.g. emerging from an ‘investigation
into a non-natural death’ conducted by the regional police force- that the integrity of the authorities is
seriously compromised. Here, too, generally, the deployment of the National Police Internal
Investigations Department will depend on the seriousness/scope of the case and the office/rank of the
official involved.
Serious offences committed by prison officers in the performance of their duties (such as the
involvement of a prison officer in smuggling prohibited drugs or cell phones into the penitentiary
institution) are generally not investigated by the National Police Internal Investigations Department
except if the nature (not the scope) of the offence gives rise to it, or if the executive level (at least at
unit level) is involved.
3C

Other National Police Internal Investigations Department cases

In derogation of the general principles deployment of the National Police Internal Investigations
Department may be appropriate :
I.
in cases where Dutch civilians or legal entities are involved in serious offences committed by a
foreign public servant while in office (so-called ‘foreign corruption’);
Explanation:
If from an incoming international request for legal assistance contacts between foreign public servants
abroad who are suspected of corruption and a company situated in our country become manifest and
there are suspicions that those foreign public servants are bribed by that company, an independent
investigation may be instigated here even though the punishable act occurred abroad. The National
Police Internal Investigations Department has the special expertise in this field referred to in item 4 of
the general principles for deployment of the NPIID.4
II.
following a confrontation between an individual subject to the dispensation of justice and an
investigative officer resulting in the death or serious injury of the investigative officer.
Explanation:
This category predominantly consists of very exceptional cases in which strong emotions for fellow
investigative officers have built up to the extent that for this reason alone any investigation carried out
by the force involved itself could bear the semblance of partiality.
Instances where a confrontation between an individual subject to the administration of justice and an
investigative officer led to fatal or serious injury of the investigative officer must be reported by or on
behalf of the chief public prosecutor to the CCR5 without delay. It is the CCR that decides about the
deployment of the National Police Internal Investigations Department.

4

See the Instruction on the investigation and prosecution of corruption offences in public office committed
abroad.

5

This must be reported to the National Anti-Corruption Prosecutor Coordinating National Police Internal
Investigations Department cases, the COvJ-RR.

III.
Other instances, to be determined by the CCR, in which the deployment if the National Police
Internal Investigations Department may be indicated on account of its special expertise or delicate
relations playing a role in a case.
Explanation:
Experience teaches that there are cases which elude the above categories, but where, nevertheless, the
deployment of the NPIID is indicated for special reasons. This may be due to the person or to the
office of the person who is the subject of the investigation, or to the fact that the investigation requires
to be especially screened off (for instance, the NPIID investigated the leaking of confidential
information from DNB (the Dutch Central Bank) at the time of the downfall of the DSB bank. Also,
the NPIID sometimes investigates the suicide of a police officer, particularly if this was committed at
a police station.) Deployment of the National Police Internal Investigations Department in this
category of cases is determined by the CCR.
4.

Cases that must be reported

The CCR should not only be approached with cases in which the deployment of the National Police
Internal Investigations Department is required. It must also be informed about (possible ) punishable
offences that may affect the integrity of the functioning of the apparatus of government, but are
investigated by another investigative authority than the NPIID. Specifically, this means that cases that
must be reported to the CCR are:
• all suspicions of serious offences committed by public servants that come to the attention of
the Public Prosecutor’s Offices in the first instance, including at least all (possible) offences
committed by investigative officers (that are investigated, in actual practice, by a Bureau of
Internal Investigations6);
• results of the investigations into those serious offences;
• all instances of foreign corruption as referred to under C that were not investigated by the
National Police Internal Investigations Department.
All reports must, in principle, be made to the COvJ-RR (National Anti-Corruption Prosecutor
Coordinating National Police Internal Investigations Department cases), just like all applications for
the deployment of the NPIID, via the so-called ‘case form CCR’7. If a Public Prosecutor’s Office
keeps its own records it suffices to send these records to the COvJ-RR regularly, upon condition that
the records include at least the following elements:
1.
2.
3.
4.
5.
6.
7.

reference number (or Public Prosecutor’s Office No.) of the case file,
nature of the incident (including statement and particulars of the offence)
the government service within which the incident occurred,
office and rank of the offender(s),
investigating authority,
results of the investigation,
decision/settlement.8

The COvJ-RR collects these data and on the basis of them prepares an annual review which is
presented to the CCR as well as to the Public Prosecutor’s Offices. Thus, the Public Prosecutions
Department gains a central insight into the relevant offences affecting the integrity of the functioning
6

Usually abbreviated as BIO (Bureau Interne Onderzoeken) or BIZ (Bureau Interne Zaken, Bureau of Internal
Affairs.

7

The ‘case form CCR’ can be accessed on OMtranet/JKS/Kennisdomeinen/Rijksrecherche/formulieren.

8

Of judgments in NPIID cases (particularly corruption cases) please send a copy to the COvJ-RR.

of the apparatus of government. Not only does such an insight yield an important instrument for the
enforcement of integrity on a national level, such a record can at the same time implement certain
obligations under conventions (such as, for instance, OECD and Greco conventions9).
5.

Deployment, alerting and settlement

5A
Non urgent cases
A case is brought to the attention of the CCR by submission of a case form which can be obtained
from the COvJ-RR. Preferably, the written submission is preceded by notification on the telephone to
the COvJ-RR.10
In view of the limited capacity of the NPIID cooperation with other investigative authorities will be
sought whenever the (independent) interests of the investigation allow it. Whenever this cooperation is
found the responsibility rests with the National Police Internal Investigations Department. This stands
to reason, for pursuant to the third principle deployment of the NPIID is indicated if an impartial
investigation is required. This impartiality can only be guaranteed sufficiently in combined
investigations if the National Police Internal Investigations Department is vested with the control and
responsibility of that investigation, just like in investigations conducted by them independently. In
instances where the investigation is targeted against an investigative officer, usually cooperation will
be sought with the Bureau of Internal Investigations of the investigation service involved.
In prioritizing investigations generally ‘typical NPIID cases’ will be given precedence to ’possible
NPIID cases’. Taken into account are also factors such as political sensitivity or delicacy with regard
to exposure in the mass media, the rank/office of the public servant involved, whether the conduct
under investigation is structural and whether organized crime is involved in any way.
Operational decisions are taken by the Public Prosecutor’s Office dealing with the case. This Office is
also responsible for the progress and completion of the case.
5B
Urgent cases
Incidents of the categories described in paragraph 3A (typical National Police Internal Investigations
Department cases) under II, III and IV are, in principle, followed up by deployment of the NPIID.
Another reason for this, besides the nature of these incidents, is the need for speedy action. Report
without delay is also required in such cases as described under 3C.II (confrontation between an
individual subject to the dispensation of justice and an investigative officer resulting in the death or
serious injury of the investigative officer).
In these cases, therefore:

2.

1.
the National Police Internal Investigations Department must be informed by the police
immediately and directly via the incident room of the KLPD (National Police Agency);
the local Public Prosecutor’s Office must be informed by the police as soon as possible;
3.
the local Public Prosecutor’s Office must get in touch with the National AntiCorruption Prosecutor Coordinating NPIID cases (COvJ-RR).11 The COvJ-RR will confirm
the deployment of the NPIID to the local Public Prosecutor’s Office as soon as it possibly can.

Transitional Law
This instruction has immediate effect as of the date of entry into force.

9

OECD: Organisation for Economic Co-operation and Development (United Nations); Greco: Groupe d’Etats
contre la corruption (Council of Europe).

10

The telephone number for the COvJ-RR can be found in OMtranet and in the National Emergency Service
Directory.

11

See also the Instruction on how to act in the event of the use of force by a (police) officer.

INSTRUCTION ON PROMISES TO WITNESSES IN CRIMINAL PROCEEDINGS
BACKGROUND
The Instruction on promises to witnesses in criminal proceedings links up with the Act of the
same name (Bulletin of Acts and Decrees 2005, 254, Parliamentary Papers 26 294), the Act of
12 May 2005 amending the Dutch Criminal Code in connection with the failure of a witness
to give evidence after a promise to do so (Bulletin of Acts and Decrees 2005, 255,
Parliamentary Papers 28 017), and the Protection of Witnesses Decree of 23 December 2005
(Bulletin of Acts and Decrees 2006, 21).
This Instruction replaces the Temporary instructions for promises to witnesses in criminal
proceedings.
SUMMARY
This Instruction pertains to the promises made by the Public Prosecution Service to the
suspects or the accused of an offence, or to convicted persons, which serve as promises of a
reduced sentence in exchange for giving evidence against another suspect or accused person
in criminal proceedings. Essential in this context is that the performance of the one party is
directly linked to the consideration of the other party. The agreement that results in the abovementioned promise is put down in writing.
INVESTIGATION
1. Scope of the Instructions
1.1. This Instruction pertains to the witness who is also a suspect or accused, or a convicted
person, and to whom the Public Prosecution Service has promised a reduced sentence in
exchange for cooperation in giving evidence as a witness.
1.2 This Instruction pertains furthermore to the use of statutory powers by the public
prosecutor which may in any way favourably influence the willingness to give evidence, but
which do not entail a reduced sentence (decisions on regime and suchlike).
The use of such powers belongs to the regular tasks of the Public Prosecution Service and has
a relatively small impact, and does not directly affect the answers to the questions of Sections
348 and 350 of the Dutch Code of Criminal Procedure (CCP).
If an explicit and causal relationship exists between the use of such powers and the evidence
to be given by the witness, this use must be recorded in an official report and added to the
criminal files of the witness and the suspect or accused (Section 226g(4)) For more
information on incentive see under 8.
1.3. In these Instructions the term 'witness' means:
Witness: the suspect or accused, or the convicted person, who is willing or may
be willing to give evidence in criminal proceedings against a suspect
or accused or against another suspect or accused person, in exchange
for a promise by the Public Prosecution Service of a reduced sentence.
Evidence: A statement made by a witness, if requested before a court, by which a
substantial contribution is made to the investigation or the prosecution
of crimes.

1.4 These Instructions do not pertain to:
1. Informers (police informers or otherwise);
2. Suspects or accused persons, who make a statement in their own criminal proceedings
or about their own contribution in their own criminal proceedings (suspect or accused
making a confession);
3. Threatened witnesses, within the meaning of Section 136c of the CCP;
4. Victims and witnesses who are not a suspect or an accused or convicted person.
The Special Investigation Funds Regulations (Bulletin of Acts and Decrees 2005, 66) applies
to informers (police informers or otherwise). Suspects or accused who make a confession in
their own criminal proceedings are not a witness, and do not fall under the scope of this
Instruction. The witness who has been recognised as a threatened witness by the examining
judge and who has been examined accordingly can no longer be summoned to appear before
court to be examined by the judge hearing the case. No promises can be made to this witness
(Section 226j(4)); the judge hearing the case must be able to form his own opinion about the
reliability of the evidence given.
1.5 This Instruction applies to criminal proceedings in the first instance, and in appeal.
2. Basic principles
2.1. In principle, witnesses are obliged to give evidence before the court if they have received
a statutory summons, without their being entitled to rely on any promise or concession from
the Public Prosecution Service. Only very rarely (if this is urgently required in the interest of
the investigation), may making such a promise be considered.
2.2. If a promise is made by the public prosecutor, he will take into account the requirements
of proportionality, subsidiarity, care, and internal disclosure.
2.3. The witness to whom the promise is made must be offered the prospect of a real
advantage. A promise that does not imply more than what the public prosecutor would have
decided under normal circumstances in compliance with existing policy (e.g. a dismissal
because it concerns a petty offence) is not a promise within the meaning of this Instruction.
2.4. The witness will often require witness-protection measures as an element of the promise,
but these measures should be considered separately from the negotiations about and the
making of a promise. The measures for physical protection may be taken if these are
necessary and possible, also in the case where no agreement is reached about the promise. It
is, however, possible to include a provision in the agreement with the witness to the effect that
the public prosecutor will promote the taking of the necessary measures pursuant to the
Protection of Witnesses Decree.
2.5. Promises of a reduced sentence are submitted for assessment to the examining judge
within the framework of a preliminary judicial investigation (Section 226g(1) in conjunction
with Section 226h(3) of the CCP). Other promises of a limited nature are recorded and added
to the file of the suspect or accused against whom the evidence is given (Section 226g(4)).

3. When is a promise made?

3.1. Pursuant to Section 226g(1) of the CCP, the public prosecutor has the power to make a
promise to a witness who is also a suspect or an accused or convicted person, and who, as a
witness, is willing to give evidence in criminal proceedings against a suspect or accused or
against another suspect or accused person, if the evidence pertains to one or more of the
following offences:
1. Serious offences as described in Section 67(1) of the CCP committed as an
organisation and which, given their nature or the connection with other serious
offences committed by the suspect or accused constitute a serious violation of legal
order given their nature.
2. Serious offences which - according to the statutory description - carry a prison
sentence of eight years of more.
3.2. The public prosecutor may only make an agreement with the witness if this agreement is
urgently required for the investigation, including the prevention or termination of criminal
offences and/or the prosecution thereof. It must be plausible that the evidence cannot be
obtained without the promise from the Public Prosecution Service (Supreme Court, 6 April
1999, NJ 1999, 565, ground no. 2.4).
In his assessment of proportionality, the public prosecutor will include the relationship
between:
- The importance of the evidence on the one hand and the weight of the promise on the other
hand;
- The nature of the offence about which the witness gives evidence, and that of the offence for
which he is being prosecuted.
In his assessment of subsidiarity, the public prosecutor considers whether it is possible to
investigate, prevent, terminate and/or prosecute the offences about which the witness is
willing to give evidence, and whether this can be done in time.
4. Admissible promises
Pursuant to Section 44a of the Dutch Criminal Code (CC), promises may be made to a witness
who is also the suspect or accused with regard to the demand of a principal sentence
(imprisonment, remand in custody, fine, and community punishment order) that is lower than
would have been demanded on the basis of the offence charged in the witness' own criminal
proceedings. In this context, the public prosecutor may only make promises with regard to the
following:
1. A reduction of the punishment to be demanded by not more than one half, in the event
of an unconditional prison sentence, community punishment order consisting of
community service, or a fine;
2. The conversion of not more than one half of the unconditional portion of the prison
sentence, community punishment order consisting of community service, or fine into a
conditional portion;
3. The replacement of not more than one half of the prison sentence into a community
punishment order consisting of community service or an unconditional fine.
Promises may be made to a witness who has already been convicted without appeal with
regard to the issue of a positive advice to reduce the sentence imposed by not more than one
half of the relevant punishment if the witness petitions for a pardon (Section 226k of the
CCP).

Other admissible promises are:
a) The withdrawal of an outgoing request for extradition or European arrest warrant for
prosecution purposes;
b) The reduction of the demand for an order to confiscate the proceeds from crime by not
more than one half, also within the framework of the settlement pursuant to Section 511c of
the CCP.
5. Non-admissible promises
The public prosecutor is not permitted to make promises with regard to the following:
1. To change the substance of the indictment (so-called 'plea bargain', for instance, about
the number of counts to be included in the indictment and the severity thereof);
2. To abandon active investigation or prosecution of offences, in derogation of current
investigation and prosecution policies (a promise to cease the investigation or to
dismiss the case after the investigation, in derogation of existing prosecution policy, is
consequently not permitted);
3. To permit the person concerned to serve a prison sentence imposed abroad in the
Netherlands within the framework of the Enforcement of Criminal Judgments
(Transfer) Act (as this requires the consent of the country in which the person
concerned is detained; the public prosecutor is not competent for this purpose).
4. To give a financial reward;
5. To refrain from demanding an order for additional punishments and orders, with the
exception of the confiscation of proceeds from crime (see under 4);
6. To refrain from enforcing a court decision partially or in full (see the Karman
judgment, Supreme Court 1 June 1999, NJ 1995, 567);
7. To favour persons other than the witness, such as the life partner;
8. To take witness-protection measures other than the promise that the public prosecutor
will promote the taking of the necessary measures pursuant to the Protection of
Witnesses Decree, on the instruction of the Board of Procurators General.
6. Position of the witness
During the negotiations and the conclusion of the agreement, the witness may be assisted by a
lawyer. A lawyer will be assigned to the witness who does not yet have a lawyer (Section
226h(1) of the CCP.)
The public prosecutor shall impose at least two conditions on the witness; he shall
communicate these conditions to the witness at the earliest possible stage of the negotiations:
1. The witness states to be willing to give evidence before the court at a public hearing.
2. The witness who is a suspect or accused, or a co-suspect or co-accused, gives full
information and discloses the state of affairs about his contribution to the offences to
which his evidence relates.
In addition, agreements may be made about the extent to which the witness will rely on the
right of non-disclosure to which he is entitled in different capacities. This means that it is fair
to assume that the witness will not rely on Section 217 of the CCP. The public prosecutor
shall inform the witness about the effect of the agreement to be made with him on the right of
non-disclosure to which he is entitled.

The public prosecutor shall also communicate to the witness with whom he intends to make
an agreement that the Board of Procurators General decides on the admissibility of the
submission of the agreement to the examining judge, who will finally decide on the
conclusion of the agreement.
7. Procedure
7.1. Intention
•
•

The initiative for the intention to make an agreement may be taken by both the public
prosecutor and the witness.
If the witness communicates such an intention to the police, the latter will notify the
public prosecutor hereof without delay. Only the public prosecutor is authorised to
make a promise.

7.2. Discussions with the witness
•
•

•
•

The public prosecutor initiates the discussions with the witness about making an
agreement, with the permission of the chief public prosecutor.
In these discussions, the public prosecutor makes the witness aware of the fact that the
substance (in outline) and purport of the evidence given by the witness will be put
down in writing.
The public prosecutor subsequently assesses whether that evidence constitutes
sufficient basis to start a negotiation process.
If the public prosecutor is of the opinion that the basis to start the negotiation process
is not sufficient, the discussions will be terminated.

7.3. Negotiation process
•

•
•
•

If further negotiations are not successful, the use of the evidence given by the witness
is excluded by the Public Prosecution Service. Also compare Section 226h(4) of the
CCP: the documents will not be added to the file until after the agreement has been
concluded.
The public prosecutor shall ensure that the witness is assisted by a lawyer chosen or
assigned during the negotiation process.
The public prosecutor handling the case shall record the course of the negotiations
with the witness accurately and in writing in a log.
The public prosecutor handling the case shall satisfy himself that the evidence of the
witness is valid and reliable.

7.4. Putting the agreement down in writing
•

The intended agreement is put down in writing and includes the most accurate possible
description of the following:

•

1. The serious offences for which and, if possible, the suspect(s) or accused
person(s) against which the witness is prepared to give evidence;
2. The offences for which the witness in the criminal proceedings in which the
accused himself is being prosecuted or for which he has been convicted and to
which the promise relates;
3. The conditions which are imposed on the witness and which he is willing to
comply with;

•
•

4. The substance of the promise (Section 226g(2) of the CCP).
The two conditions referred to under 6 shall in any case be put down in writing.
The intended agreement that has been put down in writing is submitted to the State
advocate for advice.

7.5. Assessment of the agreement by the Board of Procurators General
•

•

The relevant chief public prosecutor submits the intended agreement that has been put
down in writing, through the intermediary of the Central Assessment Committee, to
the Board of Procurators General for assessment. This agreement is accompanied by
the advice of the State advocate. The Board of Procurators General is advised by the
Central Assessment Committee.
If there is reason to do so, the Chairperson of the Board of Procurators General
consults with the Minister of Security and Justice about the intended agreement. One
of the reasons includes in any case the situation that politically sensitive aspects are
attached to the agreement.

7.6. Assessment of the agreement by the examining judge
•

Following the Board of Procurators General's consent to the intended agreement, the
public prosecutor notifies the examining judge hereof. He demands the assessment of
the lawfulness of the agreement (Section 226g(3) of the CCP).

7.7 The agreement
•

After the Board of Procurators General has granted its consent and the agreement is
considered lawful, the public prosecutor and the witness will sign the written
agreement.

7.8. Criminal file and hearing
•

•

•

The public prosecutor will add a copy of the agreement to the criminal file of the
suspect or accused to whom the evidence given by the witness relates, and to the
criminal file of the witness who is also a suspect or accused. At the hearing, the public
prosecutor will disclose in full the state of affairs with regard to the facts and
circumstances that were of importance to the conclusion of the agreement.
In the public prosecutor's closing speech demanding the sentence in the criminal
proceedings against the witness, who is also a suspect or an accused, the following are
mentioned: the sentence that would have been demanded by the Public Prosecution
Service on the basis of the charge if no agreement had been concluded, the
contribution made by the accused to the criminal procedure and the manner in which
he has complied with the obligations undertaken, and the reduced sentence to which
the suspect or accused is entitled, given the circumstances.
The public prosecutor seeks to settle the criminal proceedings against the accused, in
which incriminating evidence is given by the witness, earlier than the criminal
proceedings against the witness himself.

8. Incentive
8.1. The term 'incentive' includes the performance of acts that fall under the normal
responsibility of the public prosecutor, which are of relatively minor importance and which do
not directly affect the questions of Sections 348 and 350 of the CCP, but which may in any

way have an impact on the willingness to give evidence, and about which the public
prosecutor may decide independently.
8.2 If an explicit and causal relationship exists between the granting of such an incentive and
the evidence to be given by the witness, an official report must be drawn up in accordance
with Section 226g(4) of the CCP, which must be added to the pleadings and other documents
(in the criminal proceedings of the witness and that of the suspect or accused against whom
his evidence is directed) as soon as possible
8.3 If the consent or cooperation of third parties is required for the granting of the incentive
(such as foreign authorities, the Minister of Security and Justice (the Immigration and
Naturalisation Service)), the public prosecutor must explain that no guarantees can be given
about the desired result. He can only assume the obligation to perform to the best of his
ability.
8.4 Examples of incentives are: to cooperate in or refrain from opposing to a request for
suspension of remand in custody; to accelerate the return of seized items, insofar as the
interest of the prosecution does not oppose this; to realise a milder prison regime for the
convicted person who is serving a prison sentence; to realise the enforcement of remand in
custody of the suspect or accused in a centre closer to his social environment; to promote a
situation whereby the enforcement of a sentence imposed abroad is continued in the
Netherlands within the framework of the Enforcement of Criminal Judgments (Transfer) Act;
and to act as an intermediary between the accused and administrative bodies such as the
Immigration and Naturalisation Service and the Tax and Customs Administration.

Overview transfer of sentenced persons per country
CTSP = Convention on the transfer of sentenced persons
PCTSP = Protocol to the Convention on the transfer of sentenced persons
CIVCJ = Convention on the International Validity of Criminal Judgments
CECEFC = Convention between the Member States of the European Communities on the Enforcement of Foreign Criminal Sentences
CSCSCRO = Convention on the Supervision of Conditionally Sentenced or Conditionally Released Offenders
WOTS = Enforcement of Criminal Judgments (Transfer) Act (Wet Overdracht Tenuitvoerlegging Strafvonnissen)
WETS = Judgments in Criminal Matters (Mutual Recognition and Enforcement) Act (Wet Wederzijdse Erkenning en Tenuitvoerlegging van
Strafvonnissen)
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Instruction on the Information Exchange for the Purpose of Mutual Assistance in
Criminal Matters (Section 552i of the Dutch Code of Criminal Procedure)

1. Summary
This Instruction describes the division of powers between the police [1] and the Public
Prosecution Service (PPS) regarding the handling of incoming international requests for
assistance. For instance, the police may, in principle, independently deal with a request from
abroad – whether this request comes from the police or from another authority – if the foreign
country requests police data that are available in the national police databases. However, if the
foreign country requests information, or requests permission to obtain information, which
requires the use of measures of constraint, the request must be passed on to the PPS. A request
must also be passed on to the PPS if, among other things, special investigative powers are
required to obtain the information, or if the information requested is required for use as
evidence abroad.
2. Background
Introduction, purpose, and legal framework
These Instructions are based on Section 552i(4) of the Dutch Code of Criminal Procedure
(CCP). [2] Section 552i of the CCP describes the division of powers between the public
prosecutor and the police in dealing with requests for assistance from abroad. The general rule
is to send or pass on each request for assistance from abroad to the public prosecutor.
Requests for assistance also include police cooperation, which incorporates the tasks of
international information exchange. Practice has shown that in the latter form of cooperation,
the scope of the powers of the police is unclear. When does the police officer have the power
to deal with the request for assistance independently, and when should a request be dealt with
through the PPS? The clarification of this issue is currently even more urgent, as international
cooperation is becoming more and more intensive, a growing number of regulations are being
implemented, and the necessity to delineate powers is, for these reasons, increasing in
importance.
The purpose of these Instructions is therefore to specify in which cases the police have the
power to independently handle the implementation of foreign requests to provide information,
and in which cases such international cooperation requires the intermediary services of the
PPS.
With regard to judicial assistance in criminal matters for the purpose of information exchange,
relevant sections of law can be found in the Police Data Act and the Police Data Decree,
which replaced the Data Protection (Police Files) Act and the Data Protection (Police Files)
Decree as from 1 January 2008. At the international level as well, numerous regulations have
been created in order to regulate international information exchange. Before discussing the
relevant legislation and regulations in more detail, it should be noted for completeness' sake
that all incoming and outgoing police and judicial requests for assistance must be dealt with
through the National Centre for International Legal Assistance (LIRC) or the relevant
International Legal Assistance Centres (IRCs), where, among other things, the registration of
the requests for assistance take place. See also Section 8.

3. The international legal framework
3.1. General principles
International cooperation in the area of criminal law is based on a number of principles. The
principles concerned include the following:
•
•

•
•

The principle of sovereignty (each state has exclusive jurisdiction on its own territory
to act in accordance with its own legal order);
The principle of legitimate expectations (within the framework of international
assistance, the contracting states have a certain confidence in their mutual legal
systems);
The principle of speciality or the principle of purpose limitation (information may be
used only for the purposes specified by the country providing the information);
The principle of reciprocity (reciprocity: states deliver performances to each other
only if the other party has declared to be willing to deliver a corresponding
performance). 3.

Several of these principles will be discussed in the following sections.
3.2. European Union
In the European Union (EU), information between police services is exchanged, in particular,
on the basis of Article 39 of the Convention Implementing the Schengen Agreement, which
provides that '…police authorities shall, in compliance with national law and within the scope
of their powers, assist each other for the purposes of preventing and detecting criminal
offences, in so far as national law does not stipulate that the request has to be made and
channelled via the judicial authorities (read: court and public prosecutor) and (…) does not
involve the application of measures of constraint. Where the requested police authorities do
not have the power to deal with a request, they shall forward it to the competent authorities.'
Paragraph 2 of the above-mentioned Article provides, as a basic principle, that written
information may only be used by the requesting Contracting Party as evidence of the offence
if permission to do so has been given by the competent judicial authorities of the requested
Contracting Party.
Article 27 of the Prüm Convention [4] builds on Article 39 of the Convention Implementing
the Schengen Agreement, adds further provisions, and provides an imperative provision with
regard to the granting of the requested assistance. Paragraph 2 lists several types of assistance,
which must, in any case, fall under this provision. Paragraph 3 includes the obligation to pass
on a request to the competent authority (read: PPS) if the requested authority (read: police) is
not empowered to handle the request.
Article 46 of the Convention Implementing the Schengen Agreement provides that
spontaneous information exchange (e.g. without a foreign request to that end) is possible if
the information is of importance to the receiving country to combat future offences, to prevent
offences from being committed, and to avert a danger to public order and security. 5.
Police requests are sent to the requested country through the intermediary of the central
authorities charged with international police cooperation. In the Netherlands, the designated

central authority is the Netherlands Police Agency (KLPD), the Department of International
Police Information (IPOL). [6] In urgent cases and in the border regions, the information may
be exchanged directly (see also under Section 5).
IPOL has various information channels that can be used to send the request: the Schengen
Information System, Interpol [7], Europol [8], and the liaison officers in the Netherlands and
abroad. [9] A new development in this context is the implementation of the 'Swedish
Framework Decision' which has already been adopted. [10] The purpose of this Framework
Decision is to expedite the exchange of information between authorities who are empowered
to prevent, detect or investigate offences. The information must be exchanged within a
specified time limit (urgent requests must, in principle, be handled within eight hours). This
relates specifically to the exchange of information and intelligence which is directly
accessible by the authorities referred to [11], and to all information to which these authorities
have access or which they may obtain without having to apply measures of constraint. The
basic principle in this context is that the provision of information at the international level to
another Member State may not be subject to more conditions than the conditions applicable to
the exchange of information at the national level under the law of the Member State. This
Decision also proceeds from the principle of an obligation to comply with a request to provide
information, whereby the requesting authority will act in accordance with the national law.
The Framework Decision does not pertain to information exchange for the purpose of using
such information as evidence in criminal proceedings.
Two important conditions have furthermore been included in Article 129 of the Convention
Implementing the Schengen Agreement that pertains to the communication of data pursuant to
Article 46 of this Convention, namely the principle of purpose limitation (see Section 3.1) and
the prohibition to pass on data to other authorities without the prior authorisation of the
requested country. Purpose limitation has also been included in Article 8 of the Swedish
Framework Decision and Article 35 of the Prüm Convention. The prohibition on passing on
information has been included in Article 36 of the Prüm Convention.
It is important to note that in the articles of the Convention Implementing the Schengen
Agreement, the Swedish Framework Decision, and the Prüm Convention, reference is made to
the national law. Information may be exchanged only with due observance of the rules of the
national law. This also applies explicitly to the Treaty of Enschede and the Treaty of
Senningen. [12] For the purpose of information exchange at the international level, Dutch law
consequently continues to be of essential importance.

4. National regulations and the division of powers between the Public Prosecution
Service and the police
4.1. Incoming requests for assistance: Title X of the Fourth Book of the CCP and Section 552i
of the CCP
Title X of the Fourth Book of the CCP pertains to the incoming requests for assistance.
Section 552h provides that the Title pertains to requests for assistance made in connection
with criminal proceedings. The request must consequently involve a matter of a foreign
criminal procedure at the stage of investigation, prosecution, a trial in court, or execution. The
offences committed must be punishable by the law of the requesting state. For the purpose of
mutual assistance (i.e. police assistance and judicial assistance) [13] double criminality is, in

principle, not required. However, when it is necessary to apply measures of constraint on
Dutch territory in order to execute the foreign request for assistance, those acts must, of
course, also be punishable under Dutch law.
In addition to Sections 552j and 552n of the CCP, Section 552i forms the basis for the central
position of the public prosecutor for the purpose of assistance in criminal matters. Section
552i describes the circumstances under which the police have the power to deal with requests
for assistance independently, and those in which the police must acknowledge the exclusive
power of the public prosecutor when responding to the request for assistance.
This Section provides that the police may deal with a request for assistance independently
when the request may be granted without the application of measures of constraint (i.e. those
measures that are explicitly considered measures of constraint by the Dutch Code of Criminal
Procedure or special criminal statutes), and when performance of the requested activities (e.g.
the special investigative powers) is not reserved by law to the public prosecutor or the
examining judge.
This enables the police, for instance, to independently obtain intelligence by hearing a witness
who is willing to make a statement (see in this context, however, point for attention 4 of
Section 4.2 below). The question involving the definition of the boundary between the
independent handling of a request by the police and the use of the intermediary services of the
public prosecutor is discussed in more detail below.
4.2. Independent power of the police
The police have the power to deal with a request for assistance independently in the following
cases:
1. A case in which police data are requested. If information is requested that originates wholly
or in part from a database in which police data are recorded, Section 17 of the Police Data Act
provides that these police data may be provided to police authorities abroad in so far as this is
necessary for a proper performance of the police duty in the Netherlands or for the police duty
in the relevant country. Police data may furthermore be provided to Interpol and Europol.
Section 17(5) provides that police data are to be provided only if sufficient guarantees exist,
on the part of the receiving authority, for a proper use of such data and for the protection of
personal privacy. As is evident from parliamentary history, the countries that are a member of
the Council of Europe may be expected to satisfy this criterion. With regard to those countries
that are not a member of the Council of Europe, it must be considered, on a case by case
basis, whether the provision of the data is justified, taking into account the nature of the data
and the purpose for which it is requested, and with due observance of what is generally known
about the relevant country. [14] As and when necessary, the International Legal Assistance
(Criminal Matters) Division of the Ministry of Security and Justice may be involved. This
applies specifically to the cases in which police data are provided to countries in which risks
may exist with respect to security or the protection of human rights.
2. As long as no investigative powers that are explicitly included in Section 552i(2) are
required for obtaining the requested intelligence. The Sections concerned in this context are
Sections 126g up to and including 126z (the special investigative powers), Sections 126zd up
to and including 126zu (investigation of terrorist crimes), Section 126gg (exploratory
investigation), and Section 126ff (prohibition on entry). A number of these powers have been
elaborated further in the Special Investigative Powers (Cooperation) Decree. [15]

Special attention is drawn to Sections 126nc and 126uc, which fall under the abovementioned Sections 126g up to and including 126z, and which are not excluded from this
regulation. These Sections give the investigating officer the power to demand data from third
parties in specific cases. At the national level, the police consequently have the power to
demand these data independently. If this occurs on the basis of a request for assistance, the
intermediary of the public prosecutor will be required. 16.
3. If it is not necessary to apply measures of constraint to obtain the requested intelligence.
4. As long as the information requested will not be used in evidence. [17] As stated in Section 3
above, Article 39 of the Convention Implementing the Schengen Agreement provides that the
requesting country may use the written information for evidence only with the permission of
the competent judicial authorities of the requested state. The request for police assistance in a
criminal matter must consequently state that the contents of the message may not be used as
evidence in criminal proceedings or in the criminal file that is submitted to the court and the
defence at a trial. The foregoing also applies in full to countries that are not party to the
Convention Implementing the Schengen Agreement, unless a bilateral treaty stipulates
otherwise. Information can be used as evidence only if it has been obtained from the
competent judicial authorities (for the Netherlands: the public prosecutor and the judge).
If information is requested from one or more official reports, or parts thereof, which are
included in a criminal file, these requests from abroad must be sent on to the public
prosecutor. The same applies to the record of a witness examination drawn up by the police,
even if that witness appeared voluntarily.
5. The requested information may not relate to cross-border surveillances and requests for
controlled deliveries. Cross-border surveillances – also those in combination with a request
for controlled delivery, if applicable, – are subject to the Instructions for requests for
assistance for cross-border surveillances (2006A003). [18] These instructions prescribe that an
order from the public prosecutor pursuant to Section 126g or Section 126o of the CCP is
required in these cases.
6. The requested information may not pertain to intelligence from the Criminal Intelligence
Unit. The provision of information from the Criminal Intelligence Unit to a foreign country is
subject to the authorisation of the Criminal Intelligence Unit's public prosecutor. [19]See in this
context also the Explanatory Memorandum to the Police Data Decree of 14 December 2007,
which includes provisions in the same terms. [20] The actual provision takes place through the
intermediary services of the National Criminal Intelligence Unit, except in urgent cases.
7. The requested information may not pertain to the statutory absolute and relative grounds for
refusal (Sections 552k, 552l, and 552m of the CCP). The request for assistance must be
refused if criminal proceedings are in progress in the Netherlands or if the 'ne bis in idem'
principle is violated. If there is fear of discriminatory prosecution, the request must be
submitted to the Ministry of Security and Justice pursuant to Section 552l(2) of the CCP. If
the request for assistance pertains to political or tax offences, an authorisation must be
obtained from the Ministry of Security and Justice, pursuant to Section 552m of the CCP,
before the request for assistance can be executed. The Minister of Security and Justice may
issue an order to the police stating that a request for assistance cannot be executed. Such a
request for assistance is refused pursuant to Section 552k(2).

8. The requested information may not pertain to judicial data / judicial documentation.
Pursuant to the Judicial Data and Criminal Records Act and the Judicial Data Decree, the
police do not have the power to provide judicial documentation to a foreign country. The
police is, however, authorised to provide data from their own police database Recognition
Services System, pursuant to the Police Data Decree (see Section 4.3) and to verify these data
with the Judicial Information Service before sending it abroad. The prescription that these
police data may not be used as evidence abroad remains effective in this case.
4.3. Police Data Decree
A more detailed elaboration of Section 17 of the Police Data Act can be read in Sections 5:1
up to and including 5:5 of the Police Data Decree. Section 5:1(1) includes the general
provision that police data may be provided to authorities in another country which are charged
with the performance of the police duty, in so far as this provision is necessary for a proper
performance of the police duty in the Netherlands or for the proper performance of the police
duty abroad. In this latter case, the provision of data is consequently possible in the context
of:
•
•
•

The investigation of a serious offence [21] or the prevention of a serious danger to
public order, or
A request pertaining to a specific person or a specific case [22], or
The performance of duties for the judicial authorities (pursuant to Section 1(b) of the
Police Act) on the basis of a request pertaining to a specific person or a specific case.

Subsection 2 provides the important principle that data may only be processed further for the
purpose for which they have been provided (please compare this to what has been stated about
this in Section 3 above). On request, the responsible authority may consent to the further
processing of the data provided, for a different purpose. A request to use the data provided,
but for a different purpose, must be considered as a new request in this context. In that case,
the police will have to verify again whether it is obliged to pass on the request to the PPS, or
whether the police may deal with the request independently.
As a result of the conclusion of the Prüm Convention and the Swedish Framework Decision
(see above under Section 3.2), the provisions of Sections 5:2 and 5:3 of the Police Data
Decree have been broadened for the purpose of providing police data within the EU. In
Section 5:2, an obligation has been included to provide police data to individuals or
authorities in another EU Member State who are responsible for the prevention and
investigation of offences, such provision being subject to the same conditions as police
officers in the Netherlands, in so far as these data are required for a proper performance of the
police duty and subject to what is provided under subsection 2. In this subsection 2, the
provision has been included that the provision of data may be refused or be subjected to
conditions in the following seven cases:
•
•
•

•

The public prosecutor refuses the required authorisation to provide police data;
The provision of data would allegedly damage essential national security interests;
The success of an investigation in progress or the processing, as referred to in Section
10(1)(a) of the Police Data Act (for example: duty of the Criminal Intelligence Unit),
or the safety of individuals, would be jeopardised;
The provision of data would clearly be disproportional or irrelevant, with a view to the
purposes for which the provision of data is requested;

•
•
•

The request pertains to an offence carrying a prison sentence in the Netherlands of one
year or less.
The request pertains to police data obtained from another Member State or from a
third country, and this state or country does not grant authorisation for the provision;
The request pertains to a case referred to in Section 2:13, which include investigations
which are qualified as 'embargo investigations' (investigations subject to the duty of
confidentiality) and data processed pursuant to Section 10(1)(b) of the Police Data
Act. For a more detailed explanation, please refer to the Instructions for the Police
Data Act, which entered into force on 1 August 2008 (Dutch Government Gazette
2008, 142).

In general, the police is obliged to consult with the public prosecutor if the provision of police
data could interfere with the interests of the investigation or the interests of the prosecution, as
the public prosecutor – as the leader of the investigation – must be able to exercise control
over the processing and provision of data. 23.
In connection with the Prüm Convention, Section 5:3 of the Police Data Decree regulates the
direct provision, within the EU, of specific categories of police data in automated form, by
means of data comparison. So far, this has been possible only with regard to dactyloscopic
data. [24] In case of a 'hit', further data may be provided on the basis of a request for assistance
(see Section 552h of the CCP).
Sections 5:4 and 5:5 of the Police Data Decree include provisions in connection with the
provision of police data among joint investigation teams [25] and to Europol. With regard to
Europol, this also concerns the provision of information to the Europol Information System
(see Footnote 8). In addition, it is possible to provide information to an Analytical Work File
(AWF), if the case concerns an investigation in progress or, if applicable, a completed
investigation. The provision of such data must take place in consultation with the public
prosecutor under whose leadership the investigation is being conducted or was conducted.
The basic principle is that information is shared with Europol. The application of the grounds
for refusal referred to in Article 4(5) of the Europol Convention [26], must be used only very
rarely.
5. Central authority for outgoing/incoming requests
The provision of police data and consequently the applicability of Section 5:1 of the Police
Data Decree implies that the provision is effected through the intermediary of IPOL of the
KLPD (see Section 5:1(3)). IPOL [27] has also been designated as the central authority as
referred to in Article 39(3) of the Convention Implementing the Schengen Agreement.
The provision may also be effected directly, on the condition that arrangements must have
been made with the police authorities abroad and that these arrangements have been approved
by the Minister of Security and Justice or the Minister of Foreign Affairs, respectively. The
provision in border regions may furthermore be effected directly pursuant to Section 5:1(4) of
the Police Data Decree, in so far as this ensues from treaties, including the recent treaties of
Enschede, Senningen, [28]and Prüm.
For the purpose of investigations of criminal offences in individual cases, the Prüm
Convention grants the national contact point of a state (in the Netherlands: Netherlands
Forensic Institute, NFI) direct on-line access to the DNA profiles in the DNA databases of the
other Contracting Parties and the related features (Article 3 of the Prüm Convention). The

Convention furthermore grants the contact point the possibility – for the purpose of
investigating criminal offences – to conduct automated searches by making so-called bulk
comparisons of DNA profiles of pending criminal proceedings with the DNA profiles from
the database of another Contracting State. With the exception of the possibility of a bulk
comparison, this also applies to dactyloscopic data (see Article 8 of the Prüm Convention and
Section 5:3 of the Police Data Decree). For the Netherlands, the KLPD has been designated as
the contact point for the dactyloscopic data. If there is a 'hit', the competent authorities will
still have to submit a request for assistance in the 'classical way' (see Article 552h of the
CCP). As far as the DNA profiles are concerned, this request must be submitted by the
judicial authorities; as far as the dactyloscopic data is concerned, this request may be
submitted by the police (except in the case of evidence, or if one of the cases listed above
under Section 4.2 applies).
Parallel to the Treaty of Senningen (Article 15), the competent authorities may – for the
purpose of consulting the vehicle registration system – directly consult the centralised and
automated vehicle registration system (see Article 12 of the Prüm Convention). For the
purpose of maintaining the public order and security and for the prevention and investigation
of criminal offences, access will be established with the vehicle registration system of the
state where the vehicle is registered from one point in the country where a vehicle is found
about which data is required. In the Netherlands, inquiries from abroad are made via the RDW
Centre for Vehicle Technology and Information. The police is authorised to do this
independently.
In addition, the obligation has been included to provide specific data – in the context of largescale events with a cross-border dimension – through the intermediary of a national contact
point (see Article 15 of the Prüm Convention). In the Netherlands, the National Criminal
Intelligence Service of the KLPD (read: IPOL) functions as national contact point. [29] The
powers of the contact point are governed by the relevant national law. Having regard to the
above-mentioned Section 5:1(4) of the Police Data Decree, it is therefore possible, in the
border regions, to directly exchange the data referred to in Article 13 (Supply of non-personal
data) and Article 14 (Supply of personal data) of the Prüm Convention in the context of largescale events with a cross-border dimension.
6. Outgoing requests for assistance
The outgoing requests for mutual assistance in criminal matters have not been regulated by
national law. Decisive in this respect is the treaty, in so far as it exists, the legislation of the
requested state, and our national (i.e. Dutch) law, as the general rule is that a request cannot
be made to a foreign country if this is contrary to the national law.
If Dutch investigative services wish to use information that originates from a country with
which the Netherlands has concluded a treaty, then, in the first instance, the principle of
legitimate expectations applies. The Netherlands may rely on the fact that the information
provided has been obtained in a legitimate manner in the relevant country, and that it is free of
defects. This information may be used in national investigations, even if it has been obtained
in a manner (e.g. an investigation method) that is contrary to Dutch policy or legislation,
unless such manner or method concerns a flagrant violation of fundamental legal principles,
such as the 'fair trial' principle, and of the 'classic' human rights, such as the prohibition of
torture and inhuman treatment. [30] A condition is, however, that the Dutch request does not
include a request to use, for instance, investigation methods that are not permitted on Dutch

territory, as Dutch investigation services cannot request a foreign country to perform a
specific activity that is not permitted under Dutch law.
7. Special cases
7.1 Dutch resident
The importance of international criminal cooperation must be of paramount importance in the
provision of information. The provision of information to a foreign country may therefore not
be broken down because of the fact that it relates to a Dutch resident. This is also not the case
if the provision of information relates to Dutch residents and it cannot be excluded that these
individuals will be arrested abroad as result of this information, with a view to prosecution
and trial in that country. Information may be provided if this is in the interest of effective
crime prevention, without it being necessary to stipulate the standard condition that that the
suspect must be extradited to the Netherlands, for instance, for the purpose of prosecution. Of
course, with respect to certain specific countries, no information will be provided to them due
to the fact that the human rights situation in those countries is of such a nature that insufficient
guarantees exist that the provisions of the ECHR would not be violated.
7.2 Information exchange within the Kingdom
Mutual assistance with the countries within the Kingdom is based on Section 36 et seq of the
Charter for the Kingdom of the Netherlands. As treaties are not applicable within the
Kingdom, and no Kingdom Act exists to regulate the mutual assistance, Section 5:1 of the
Police Data Decree is applicable to the Netherlands with regard to police information
exchange with the other countries within the Kingdom.
The information channel used for this purpose is Interpol. In addition, a Protocol for the
Police Discussion Network – Kingdomwide Crime Prevention (PDN-K) has been drawn up,
on the basis of which direct police information exchange has been made possible between the
regional police forces in the Netherlands and the police forces on the Netherlands Antilles and
Aruba.
8. File
Each request, granted or refused, must be reported, and for each request a file must be opened
and updated. [31] The International Legal Assistance Centres (IRCs) and the National Centre
for International Legal Assistance (LIRC) use the National Uniform Registration System for
International Requests for Mutual Assistance to register all incoming and outgoing police and
judicial requests for assistance.

[1] This also applies to the Royal Netherlands Marechaussee within the scope of Section 6(1) of the Police Act.
This paragraph assigns a number of police tasks to the Royal Netherlands Marechaussee.
[2] Section 552i(4) of the CCP provides: 'In dealing with a request, the authority which is competent in
accordance with the second paragraph shall comply with the general and special instructions given by the public
prosecutor'.
[3] See Van der Bel, Van Hoorn, and Pieters, Informatie en opsporing, Zutphen: Kerckebosch / Studiecentrum
Rechtspleging 2007, pp. 241 et seq.
[4] Convention on the stepping up of cross-border cooperation, particularly in combating terrorism, cross-border
crime and illegal migration, of May 2005. The basic elements of the Convention have been included in the legal
framework of the EU (see Council Decision 2008/615/JHA of 23 June 2008). On 1 July 2008 it entered into
force for: Belgium, Germany, Finland, France, Hungary, Luxembourg, the Netherlands, Austria, Slovenia, and
Spain (source: www.minbuza.nl/verdragenunder 'verdragenbank').
[5] Article 7 of the EU Convention on Mutual Assistance of 29 May 2000 (Treaties Series 2000, 86) makes the
spontaneous information exchange also possible for judicial authorities.
[6] IPOL and the National Public Prosecutors' Office together form the LIRC.
[7] Interpol is a worldwide network of national contact points or agencies for the exchange of police data,
through which, in addition, requests for assistance (judicial or otherwise) may be sent, and is not based on a
treaty. Interpol currently has 190 member countries and its head office is located in Lyon. As the Netherlands
does not have a relationship for the purpose of mutual assistance in criminal matters with all member countries
of Interpol (e.g. because of the human rights situation in the relevant country) it is not possible to exchange
information in all cases. As and when necessary, the International Legal Assistance (Criminal Matters) Division
of the Ministry of Security and Justice must be involved.
[8] In addition to collecting and analysing information, one of the most important tasks of Europol is to facilitate
the exchange of information among the EU Member States. In each Member State, national units have been
designated to assume the responsibilities of Europol. In the Netherlands, this is IPOL of the KLPD. All national
units have advance missions at Europol in The Hague, the so-called desks, which are responsible for the
information exchange among the Member States. An important information system is the Europol Information
System (EIS). This is a database with indicators of criminal investigations being conducted in the different
Member States: a European system that is similar to the Dutch 'VROS' (Video Registration Unmarked
Surveillance).
[9] With regard to the provision of information to Foreign Liaison Officers (FLOs) stationed in the Netherlands,
arrangements can be made with the state that has assigned the LOs. A Dutch LO stationed abroad will be
provided information on the same basis as that which would apply if he would be stationed in the Netherlands. If
the LO provides information to foreign police authorities, the LO remains bound by the provisions of Dutch
legislation and regulations.
[10] In full: Council Framework Decision 2006/960/JHA of 18 December 2006 on simplifying the exchange of
information and intelligence between law enforcement authorities of the Member States of the European Union.
It should be noted that Article 12 of this Swedish Framework Decision provides that provisions of Article 39(1),
(2) and (3) and of Article 46 of the Convention Implementing the Schengen Agreement (1), in as far as they
relate to exchange of information and intelligence for the purpose of conducting criminal investigations or
criminal intelligence operations as provided for by this Framework Decision, shall be replaced by the provisions
of this Framework Decision.
[11]As an explanation to Article 2(a) of the Framework Decision, the Netherlands has included the statement
that the term ‘national competent law enforcement authority’ means: the Netherlands police, the National Police
Agency (KLPD).
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Instruction on International Joint Investigation Teams

1. SUMMARY
This Instruction describes the instrument 'international joint investigation teams'. This
Instructions prescribes rules for the setting up, scope, composition, and powers of
international joint investigation teams. This Instruction also examines the possibilities of
using foreign investigation results for the purpose of prosecution in the Netherlands.

2. BACKGROUND
On 1 July 2004, the following legislation entered into force: the Act of 26 April 2002
amending several provisions of the Dutch Code of Criminal Procedure, the Data Protection
(Police Files) Act [1] and additions to the Dutch Criminal Code with a view to the
implementation of the Convention, established by the Council in accordance with article 34 of
the Treaty on European Union, on Mutual Assistance in criminal matters between the
Members States of the European Union, concluded in Brussels on 29 May 2000 (the European
Convention on Mutual Assistance in Criminal Matters, hereinafter abbreviated to EUCMACM). Article 13 of the EUC-MACM prescribes a regulation for setting up so-called
(international) joint investigation teams.
The Sections 552qa up to and including 552qe of the above-mentioned Act constitute the
legal basis for Dutch participation in such an international joint investigation team (Joint
Investigation Team). The formation of a joint investigation team must be based on a treaty. In
addition to the EUC-MACM, other treaties that currently include a regulation for joint
investigation teams are the Convention on Mutual Assistance and Cooperation between
Customs Administrations concluded on 18 December 1997 [2], the UN Convention against
Transnational Organised Crime concluded on 15 November 2000 [3], and the Second
Additional Protocol to the European Convention on Mutual Assistance in Criminal Matters.
An international joint investigation team enables the participating countries to carry out a joint
criminal investigation into criminal offences committed in the countries concerned and of
which it may be assumed that these offences are interrelated. Such a team will furthermore
make it possible to act jointly and in a coordinated manner in criminal investigations that are
already being carried out in various countries.
The setting up of and cooperation in a joint investigation team is subject to specific conditions
and procedures, which are described in these instructions.
The necessary decisions about capacity deployment are beyond the scope of these
instructions. Agreements about this subject must be made between the Public Prosecution
Service and the police prior to setting up a joint investigation team.
This Instruction also does not regulate the financial matters and legal status associated with a
joint investigation team.

3. Characteristics of an international joint investigation team
3.1 The setting up of an international joint investigation team
The setting up of an international joint investigation team must always be based on a request
for assistance. Although the desire to set up a joint investigation team will often be expressed,
in practice, by an investigation service or by organisations such as Europol, Eurojust or OLAF
(Office Européen de Lutte Anti-Fraude), the decision to set up such a team is made by the
competent national judicial authorities. Section 552qa of the Dutch Code of Criminal
Procedure (CCP) provides that in the Netherlands the public prosecutor is the competent
authority that is mandated to set up a joint investigation team and sign the written agreement
to this end. In this case, the relevant competent authority is the public prosecutor within
whose jurisdiction the joint investigation team will have to carry out part or all of its
investigative activities (see also under Section 3.4, 4.1, and 5).
In this context, it is important to realise that requests for assistance do, in principle, impose an
obligation: the requested party is obliged to cooperate in granting and executing the request,
unless the granting and execution hereof is prevented by exceptional and compelling national
interests (see Section 4.1 et seq for an elaboration hereof).
Prior to granting and executing such request, the public prosecutor who intends to set up a
joint investigation team will have to ensure that the capacity required from the police and the
Public Prosecution Service is available (see also under Sections 4.1 and 5.2 et seq).
3.2 Joint investigation
The designated national competent authorities (in the Netherlands, this therefore means the
relevant public prosecutor) of two or more countries may decide to set up a joint investigation
team for a specific purpose and for a specific and limited period (which may be extended by
mutual consent) to carry out criminal investigations in one or more of the countries involved
in setting up the team. The team will be located, for official purposes, in one of the
participating countries. See Section 4.1 for the types of investigation that are deemed the most
suitable for such purpose.
The setting up of a joint investigation team is a relatively heavy measure that requires much
preparation from a logistic, organisational, and legal point of view. In addition, it makes great
demands on the available capacity and expertise of the relevant competent authorities. For
these reasons, the parties concerned should always carefully consider whether the intended
objective cannot also be achieved by using more common means, for instance, by means of
the usual possibilities of international assistance and so-called parallel investigation (in the
meaning of coordinated investigations that are interrelated as far as substance is concerned, or
which relate to the same body of facts in two or more countries). See also under Sections 4.1.
and 5.4.
3.3 Composition and leadership
The essence of this type of cooperation is that all or part of the investigations to be carried out
in the different countries are concentrated in one investigation team that operates in
accordance with the national law of the country in which it is active at a certain time. One
advantage of this cooperation is, for instance, the fact that an investigation into a transnational
organised crime group is not limited to one arm of that group, but has the possibility and the

means – in a coordinated investigation, and through coordinated action among the
participating countries – to break up the entire group.
A joint investigation team may be composed of investigating officers, but also of public
prosecutors or examining judges from the countries concerned. In these instructions, where
the term 'members' – of a joint investigation team – is used, reference is made to the officers
originating from the country in which the leadership of the team is located. The country in
which the team is located is the country from which the leadership is provided (see also under
Section 4.2). Where the term 'seconded members' is used, reference is made to the officers
originating from the other participating countries. The team may also include members of
international organisations such as Europol.
The team is under the leadership of one officer (in the Netherlands, this is a public prosecutor)
who originates from the country in which the team is located. Each of the other participating
countries designates a contact person as leader of the joint investigation team, who also
coordinates the contribution of his or her country to the investigation. The judicial authorities
of the countries concerned will bear responsibility for the joint investigation in accordance
with the national law of their respective countries, similar to the responsibility they bear for a
national investigation.
With due observance of the provisions of Section 6, the leader of the team may give
instructions to the members or seconded members. The judicial authorities of the seconded
members may include conditions in the agreement on which each joint investigation team is
based (see Section 3.4), which must be taken into account by the leader of the team.
3.4 Arrangements in model agreement
The practical implementation of a joint investigation team will depend on the concrete
circumstances of the individual case. Arrangements about the duration of the joint
investigation, the number of countries participating in the team, the location of the team and
the participating members, the leadership of the team, the conditions under which the
countries participate in the investigation, the provisions regarding organisational aspects, etc.
must be laid down in a written agreement setting up the joint investigation team. For this
purpose, the Netherlands will use the Model Agreement for setting up a Joint Investigation
Team, which has been developed at the EU level[4]. The Netherlands will always have to
include the additional condition that foreign investigating officers who participate in a joint
investigation team will have to appear before the examining judge or at the hearing of the
court in the Netherlands as the occasions arise. If desired, the agreement may also include
limitations regarding the investigative powers of the Dutch investigating officers who
participate in a joint investigation team located abroad, or regarding the powers of foreign
investigating officers who participate in a joint investigation team located in the Netherlands.

4. Criteria for setting up an international joint investigation team
4.1. General
The public prosecutor within whose jurisdiction the joint investigation team is supposed to
carry out all or the majority of its investigative activities (see Section 5.2 et seq for a

description of the procedure) will verify whether the substantive criteria for setting up an
international joint investigation team have been satisfied. These criteria are cumulative.
•
•

•

The basic criterion is that at least two Contracting States are engaged in the
investigation (transnational nature).
As an investigation in such a case is in itself not yet a reason for setting up a joint
investigation team (e.g. because the investigation could be carried out very well by
means of requests for assistance or parallel teams), Article 13 of the EUC-MACM
includes as an additional reason the 'complexity of the investigation'. This requires a
weighing-up of the forms of transnational investigation: the concentration of
investigative activities in one team must be expected to yield advantages, in particular,
in the area of information exchange, synergy in investigation tactics and investigation
techniques, and efficiency. Another reason may be the substantial interest of arriving
at the truth quickly, when it is not possible to obtain quick results in obtaining
evidence by using traditional instruments of assistance.
As far as the seriousness of the crime is concerned, Article 13 of the EUC-MACM
provides that the offence must pertain to the legal orders of one or two other Member
States, and that the joint operations cannot be successful without the deployment of
the international joint investigation team.

In general, investigations into transnational organised crime such as terrorism, drugs
trafficking, smuggling of migrants and trafficking in human beings are the type of
investigations that are considered eligible for the setting up of an international joint
investigation team. Investigations into other offences are, however, certainly not excluded.
Examples of such other offences would include transnational offences committed in
cumulative context, whereby the offence in itself does not constitute a serious violation of the
legal order, but whereby the combined offences are serious when considered in their
organised interrelationship. This situation may occur in the case of 'returning' minors to the
authority of a divorced parent contrary to contact arrangements imposed by the court, and in
the case of car thefts.
The relevant public prosecutor must furthermore realise that requests for assistance do, in
principle, impose an obligation: the requested party is obliged to cooperate in granting and
executing the request, unless exceptional, compelling national interests were to prevent the
granting and execution hereof. This may be the case when the requesting parties apparently
have the intention, or at least partly, to evade the restrictions pertaining to criminal law
enforcement that apply in a participating country by having specific coercive powers
exercised in a country that does not have the same or similar restrictions for this purpose. This
may furthermore be the case if the decision to set up the team would imply that an important,
already ongoing criminal investigation cannot be continued in a participating country because
this would result in staff and/or logistic shortages, if priority would be given to setting up the
requested joint investigation team.
The latter example consequently implies that the public prosecutor will have to ensure that the
capacity required from the police and the Public Prosecution Service is available.
It should be explicitly noted in this regard that the criteria for the setting up of the joint
investigation team consist of standards of instruction for the authorities responsible for
criminal law enforcement. They are not intended to create any rules providing guarantees to
the suspect or the accused.

4.2. Determining where the leadership of an international joint investigation team must
be located
To answer the question of where the leadership of an international joint investigation team
must be located, the public prosecutor will have to assess the following factors. For this
purpose, consultations will have to be held with the prosecuting authorities of the countries
concerned at the earliest possible stage. Reasons of a practical nature may play an important
role in this regard. The country in which the team is located is the country from which the
leadership is provided.
Factors that are important in choosing the country in which the leadership of a joint
investigation team will be located include the following:
•

•
•

•

The question concerning the country where the focal point of the criminal
investigation will be established, for instance due to the physical presence of most of
the suspects or the most important suspect(s), or because this is where the most
important criminal activities are committed;
The question concerning the existence of authority to prosecute the suspect(s) (in
order to prevent the surrender or extradition of persons as far as possible);
The question concerning the place where most of the evidence will have to be
collected, for instance, because there are more actual investigation possibilities or
because the investigation possibilities are better (such as surveillances or telephone
taps);
Reasons of a practical nature in the sense of available capacity or specific expertise.

It is recommended that the considerations that were guiding in the above-mentioned decision
should be laid down in writing, with a view to any defences put forward by the accused at the
hearing in court. In this context as well, these guidelines for determining where the leadership
of a joint investigation team will have to be located is comparable to an instruction for the
authorities responsible for the criminal law enforcement. It is not intended to create any rules
providing guarantees to the suspect or the accused.
In considering the above-mentioned criteria, account must be taken of the fact that, in
practice, the conducting of international criminal investigations requires flexibility. If, in the
course of the process, the focal points of the criminal investigation shifts to another country,
the leader of the team will have to decide, in consultation with his or her colleagues from the
participating countries, what consequences should be attached thereto. One of the
consequences may be that the leadership of the team is relocated to another country. It is
therefore important, when a joint investigation team is first set up, to already designate
national contact points in the participating countries. The establishment of these contact points
not only makes it possible to coordinate local investigations outside the country in which the
leadership is located, but also serves to provide, for each participating country, a location for a
new logical leader of the investigation if the team is relocated.

5. Procedure for the setting up of an international joint investigation team
5.1 Initiative
The setting up of a joint investigation team is initiated, in accordance with Section 552qa of
the CCP, by means of a request for assistance submitted by the competent authority in the
initiating country to the desired participating countries (see Section 3.1 for the obligatory
nature of a request for assistance). In the Netherlands, the Public Prosecution Service has been
designated as the competent authority. In other countries, this may be both the police and the
prosecuting authority, or a comparable designated institution. Please refer in this context to
the EU website [5] for a list of the competent authorities in the Member States.
The public prosecutor within whose jurisdiction the joint investigation team is supposed to
carry out all or the majority of its investigative activities will verify whether the request for
assistance includes the following information:
•
•
•
•
•

The authority submitting the request;
The subject of and reason for the request;
As far as possible, the identity and nationality of the person concerned;
If necessary, the name and address of the party for whom the request is intended;
The composition of the team.

The request for assistance may be followed by initial consultations with the potential partners
in a joint investigation team, and with Europol and Eurojust. The country (or countries) in
which the case will finally be taken to court will usually only become clear in the course of
the investigation. For this very reason it is important, at the earliest possible stage, to involve
not only the investigating officers, but also the authorities that are responsible for the decision
to prosecute, with a view to the requirements regarding the criminal law enforcement set in
the different countries. It is also possible to discuss the support and possible participation by
Europol employees (see under Section 5.6). The request for assistance must be followed by an
agreement, as described under Section 3.4.
With regard to the setting up of a joint investigation team in which Dutch investigating
officers and/or public prosecutors participate, a distinction must be made between the
following two situations. The procedure in the event of a Dutch initiative is described in 5.2;
the procedure in the event of a foreign initiative in 5.3. The expedited procedure that applies
to both Dutch and foreign initiatives is described in 5.4.
5.2 The setting up of an international joint investigation team on Dutch initiative
(outgoing requests)
For the sake of uniformity in the area of assistance, the outgoing requests for assistance
regarding a joint investigation team are registered at the International Legal Assistance Centre
(IRC), where the competent public prosecutor in the Netherlands who wishes to set up a joint
investigation team is employed. After liaising with the chief public prosecutor, the public
prosecutor concerned has determined in advance what the importance and expected
advantages are of setting up a joint investigation team, and whether capacity is available and
deployable. The public prosecutor will also have applied the criteria set out in Section 4.

The regional IRC subsequently submits the request for assistance to the National Public
Prosecutors' Office.
Setting up a joint investigation team ultimately requires the formal consent of the Board of
Procurators General. On the basis of these instructions, the power to grant provisional consent
is mandated to the National Public Prosecutors' Office. The National Public Prosecutors'
Office grants this provisional consent within 96 hours after the receipt of the written
notification of the request for assistance, subject to the final permission of the Board on the
basis of an action plan to be drawn up.
In the next stage of the process, the public prosecutor submitting the request draws up an
action plan to set up a joint investigation team together with the competent authorities of the
participating countries. Essential elements of this action plan are the further elaboration of the
choice of location, the purpose, and the leadership of the team. At this stage, as well, the
involvement of the chief public prosecutor is of great importance. In addition, a draft of the
agreement to be signed is drawn up (in conformity with the EU Model Agreement adjusted
for the Netherlands). The focal point is, however, on the action plan. The agreement is a
formal record hereof.
The action plan and the draft agreement are submitted for approval to the Board of
Procurators General through the agency of the National Public Prosecutors' Office. The
National Public Prosecutors' Office is responsible for monitoring the progress of this
procedure.
After approval of the Board, it is ultimately the chief public prosecutor within whose
jurisdiction the public prosecutor is employed, and who is responsible for the functioning of
the joint investigation team, who will set the final signature on the agreement setting up the
joint investigation team. The chief public prosecutor will subsequently ensure the proper
functioning of the joint investigation team in close consultation with the public prosecutor
who leads the team or who is the contact person for the Netherlands, if the team is located
abroad.
5.3 The setting up of an international joint investigation team on foreign initiative
(incoming request)
Incoming requests for assistance regarding a joint investigation team are registered at the IRC
receiving the request. The regional IRC always submits a notification of the request for
assistance to the National Public Prosecutors' Office. Requests for participation in a joint
investigation team submitted by Eurojust, Europol or OLAF, or requests with respect to which
it is clear that they belong to the area of activity of the National Criminal Intelligence Service,
are directed to the National Centre for International Legal Assistance (LIRC) – or otherwise
forwarded to the LIRC after registration by the IRC.
The LIRC or the IRC will involve the public prosecutor within whose jurisdiction the joint
investigation team is supposed to carry out all or the majority of its investigative activities. In
this case, as well, the public prosecutor will verify whether the criteria set out in Section 4
have been satisfied. Together with the chief public prosecutor, he also determines the
importance of and the expected benefit from the decision to set up of a joint investigation
team, and the availability and deployment of capacity. The decision on whether to involve the
National Criminal Intelligence Service is discussed with the National Public Prosecutors'
Office.

When the public prosecutor arrives at the conclusion that the request cannot be granted, he
will notify the requesting party/parties hereof, stating proper reasons. [6] The notification of
this refusal and the reasons, are submitted centrally to the National Public Prosecutors' Office,
so that it remains optimally informed about the frequency of the requests for assistance in
criminal matters in the European Union.
When the public prosecutor arrives at the conclusion that the request may be granted, the IRC
that had received the request will submit a written notification of the request for assistance to
the National Public Prosecutors' Office.
The subsequent stages are consistent with the procedure for the setting up of a joint
investigation team on Dutch initiative as described in Section 5.2 above.
5.4 Expedited procedure for the setting up of an international joint investigation team
on Dutch or foreign initiative
With respect to considerations involving legal certainty, the drawing up of the Model
Agreement described above, the notification hereof, and the final approval by the Board of
Procurators General, which must take place before the international joint investigation team
engages in activities, are essential. Nevertheless, it may occur that these steps cannot be
awaited. In this context, the following two situations may be distinguished.
The first situation is that in which the performance of a criminal investigation has already
been underway for a longer period of time abroad – whether by a joint investigation team or
not – and that the Netherlands must urgently join this current investigation. The parties
involved in the setting up of the joint investigation team are already known in that case, as
well as the place, time, and nature of the investigation.
It is also conceivable that the setting up of the joint investigation team in the Netherlands
must be realised very quickly, in order to prevent a criminal offence (or a number of criminal
offences) from being completed in this country, whereas all – or a majority – of the
preparations for or participation in that offence (or these offences) had taken place abroad.
Imperative necessity may require the rapid setting up of a joint investigation team.
The expedited procedure was developed for the situations mentioned above. The use of this
expedited procedure must, however, continue to be an exception. The procedure of
notification, consent, and approval outlined under 5.2 and 5.3 should be standard procedure.
The reason for this is the fact that members of a joint investigation team are granted specific
powers for the purpose of criminal law enforcement by the agreement (see Section 6 of these
instructions). The retroactive approval described below, in which the legitimisation of the
exercise of these powers occurs after the initial start of this expedited procedure, entails
uncertainties with respect to the stage at which it is not certain whether – and to what extent –
this approval will be granted (entirely, partially or subject to restrictions) and may easily give
rise to motions for the exclusion of evidence (whereby the defence pleads unlawfully obtained
evidence).
As usual, the outgoing or incoming request for assistance is registered at the relevant IRC.
The request for assistance is (or has been) assessed on the same grounds as described under
5.2 and 5.3 by the public prosecutor together with the relevant chief public prosecutor. In this
context, it is (or has been) assessed whether the case involves either of the two urgent

situations described above. In both situations, the first consideration that must explicitly be
made is whether the intended object can also be achieved by using the common means of
international assistance or by means of parallel investigation.
In the case of a positive assessment of the request for the setting up of a joint investigation
team, an oral notification by the IRC to the National Public Prosecutors' Office and the Board
of Procurators General will suffice.
The National Public Prosecutors' Office subsequently assesses the notification, and may grant
a provisional oral consent to the setting up of a joint investigation team (subject to the
approval of the Board). For this approval to be granted there must of course be clarity about
the availability of capacity.
The oral consent of the National Public Prosecutors' Office replaces – for the time being – the
written agreement. Nevertheless, an action plan (if still applicable) and an agreement setting
up the joint investigation team will still have to be laid down during or after the execution of
the activities of the joint investigation team. This action plan and the agreement must first be
submitted to the National Public Prosecutors' Office and subsequently to the Board for
approval. The agreement must include the date to which the agreement has retroactive effect.
This will usually be the date on which the oral consent was granted by the National Public
Prosecutors' Office.
The last stage (signing the agreement and – if still applicable – ensuring the proper
functioning of the joint investigation team) must be completed as described in Section 5.2.
5.5 The role of Eurojust in international joint investigation teams
The Eurojust Council Decision provides the basis for the involvement of Eurojust in joint
investigation teams. [7] Pursuant to Article 7(a)(iv) of this Council Decision, Eurojust as a
College may ask the competent authorities of the Member States to set up a joint investigation
team. In this case, as well, the decision to set up or to participate in a joint investigation team
will continue to be reserved for the competent authority in the Netherlands, in this case the
Public Prosecution Service. In conformity with the existing arrangements regarding this
matter at the Public Prosecution Service, requests from Eurojust must be directed to the
National Public Prosecutors' Office. Requests from Eurojust are, of course, never without
obligation. If the requested party is of the opinion that the request cannot be granted, it will
have to state proper reasons for its decision in this respect (see also under footnote 5).
5.6 The role of Europol in international joint investigation teams
Both the EUC-MACM and the Europol agreement provide a basis for the involvement of
Europol in joint investigation teams. [8] Representatives of Europol may participate in the
activities of the team if this has been agreed upon in the agreement setting up the joint
investigation team. It has been provided, however, that representatives of Europol do not have
the same rights as the members and seconded members, unless expressly otherwise agreed
upon. In addition, Europol representatives do not participate in the application of measures of
constraint. [9] Their role will therefore often be supportive, in particular, with regard to
information exchange and analysis. It should be noted in this respect that this statement
pertains to the officials of the Europol organisation, and not to the police and other liaison
personnel who are employed by the countries affiliated with Europol for the purpose of
information exchange.

The privileges and immunities of Europol officials do not apply to the activities performed
officially in tasks that relate to the participation in joint investigation teams. Member States
must take such a request, which imposes an obligation, into consideration, and will have to
state their reasons in the event that they refuse a Europol request. 10.

6. Investigation: Powers for the purpose of criminal law enforcement granted to the
members or seconded members of an international joint investigation team
6.1 Introduction
The setting up of a joint investigation team may contribute, in particular, to the fact that the
judicial cooperation in transnational criminal investigations is facilitated and accelerated.
However, the setting up of a joint investigation team does not create more powers for the
purpose of criminal law enforcement than the members or seconded members would have had
on the basis of their national law or applicable treaties. This basic principle has been laid
down in Section 552qb of the CCP. This principle cannot be derogated from in an agreement
to be concluded for the setting up of a joint investigation team. The powers may, however, be
restricted (as set out under 3.4).
6.2 Powers of foreign investigating officers in an international joint investigation team
located in the Netherlands
The team is to respect the law of the country in which it is active. Foreign investigating
officers are not entitled to investigative powers on Dutch territory, unless this is explicitly
provided in the law or the treaties in force between the States involved. They are never
permitted to perform official activities in private capacity, unless they have been explicitly
recognised in the Code of Criminal Procedure as 'a person employed in the public services of
a foreign state' and only if and so far as that Code has explicitly granted them powers. Below
is a description of two exceptions in which the activities of the foreign investigating officers
may be performed, but exclusively under the authority of the Dutch competent authorities.
Firstly, Section 54(2) of the CCP includes an exception to the principle that in the Netherlands
only Dutch investigating officers are permitted to exercise powers for the purpose of criminal
law enforcement. This Section sets out the power for 'persons in the public service of a
foreign state' to arrest a person not caught in the act on Dutch territory, if they exercise that
power within the framework of transnational prosecution in a manner permitted by
international law (relevant in this context is Article 41 of the Convention Implementing the
Schengen Agreement).
Secondly, foreign investigating officers are permitted to exercise powers for the purpose of
criminal law enforcement pursuant to Section 126g(9) of the CCP. In conformity with this
provision, a Dutch public prosecutor may, in the interest of the investigation, authorise a
foreign investigating officer to conduct systematic surveillance. In conducting this
surveillance, he must comply with the implementing provisions set out in the Special
Investigating Officers (Cooperation) Decree (Dutch Bulletin of Acts and Decrees 1999, 549).
This Decree sets further requirements on the manner in which the foreign investigating officer
is to implement the Dutch authorisation granted to him. He must, for instance, lawfully
execute his duties in accordance with the law of the country by which he has been appointed
investigating officer, he is obliged to give evidence if he is summoned to do so, he must give

an account of his activities to Dutch investigating officers, and he is not permitted to apply
measures of constraint.
6.3 Powers of Dutch investigating officers in an international joint investigation team
that is located on the territory of another state
1. Dutch investigating officers or public prosecutors who, as a seconded member,
participate in a joint investigation team that is active in another country will continue
to be bound by Dutch legislation. They are consequently not permitted to exercise
more or other powers for the purpose of criminal law enforcement abroad than granted
to them pursuant to national law. Relevant in this context is Section 539a of the CCP,
which provides that activities for the purpose of criminal law enforcement performed
by Dutch investigating officers outside Dutch territorial jurisdiction is possible only 'to
the extent permitted by international law and interregional law'. This Section is usually
applied when criminal law enforcement is conducted on the high seas or within
interstate free territory such as the international airspace. This Section formulates,
however, the fundamental rule for each Dutch activity performed outside Dutch
territory for the purpose of criminal law enforcement. 'Permitted' means that an
explicit authorisation governed by international law must exist, which has preferably
been laid down in a treaty. Such a provision (governed by international law) must also
have been transposed into national legislation. The activities of Dutch investigating
officers must furthermore be in line with the national law of the country in which the
team is active.
In order to be able to exercise the investigative powers that may only be exercised by
or with the authorisation of the judicial authorities, the members or seconded members
of the team are to apply to the public prosecutor (or corresponding authority) of their
own country involved in the joint investigation team. They request him to grant them
the authority to perform the requested investigative activity. They subsequently do so
in the same manner as in a national investigation. The assessment of whether this
request may be granted proceeds in the same manner as in a national investigation.
6.4 The provision of information for the purpose of the investigation (Section 552qd of
the CCP)
1. The aspect of the provision of information to and by members of the investigation
team deserves special attention (see also under Section 6.5).
Pursuant to Article 13(9) of the European Convention on Mutual Assistance in
Criminal Matters (EUC-MACM), the members may provide the team with
information available in their own country for the purpose of the investigation. All this
in accordance with the national law of that country, and the powers of those members.
The Police Data Decree includes a provision to make police data available to the
members of a joint investigation team. Pursuant to Article 5:4 of the aforementioned
Decree, data may be supplied to seconded members of a team located in our country in
the same manner as data are supplied to Dutch police officers, and data may also be
supplied for the purpose of the investigation to Dutch police officers in a foreign team.
Article 13(10) of the EUC-MACM states in which cases and under which conditions
information that is lawfully obtained by the members and seconded members during
the investigation, and that is not otherwise available to the competent authorities of the

Member States concerned, may be used outside the investigation. It is important to
make arrangements (and, if necessary, to lay down such arrangements in the
agreement) on the question of the extent to which the seconded members may also
request information, and the manner in which they may use this information.
Information leakage and uncontrollable use of information outside the joint
investigation team must be prevented.
With a view to the prosecution stage, it is also important to register the way in which
information was obtained, and for which purpose and under which conditions the
information was provided. With a view to keeping and ensuring the lawfulness of the
flow of information as referred to in Section 522l of the CCP, instructions are under
preparation regarding the method of registration and the use of the information
referred to here.
6.5 Transfer of documentary evidence and data carriers for the purpose of the
investigation (Section 552qe of the CCP)
When Dutch officers participate in a joint investigation team located in one of the other
participating countries, it is no longer a requirement, in the event of the transfer to the team of
information obtained within the framework of the investigation with application of specific
special investigative powers (such as a search of and seizure in a dwelling, or wiretapping or
recording of telecommunication) that these officers must obtain the prior permission from the
court (in conformity with Sections 552oa and 552p of the CCP). The public prosecutor
involved in the team may make the fruits of such investigative activities immediately
available to the investigation team 'on a provisional basis', but this must occur subject to
conditions. These conditions must imply that Dutch law continues to apply in full with regard
to the relevant documents and data carriers, and that their use in evidence is possible only
after these documents and data carriers have been made available in a definitive manner. The
latter can only take place after and so far as the court has granted permission to this end.
According to consistent case law of the Dutch Supreme Court on interstate assistance in
criminal matters, it is not the intention that the foreign court is going to assess whether the
court permission under Dutch law has been granted lawfully and legitimately. The court,
bound by the principle of legitimate expectations, must assume that the foreign authority has
acted in accordance with the national law (Supreme Court of 8 February 2000, 11 2470, JOL
2000, 107). This applies conversely to the Dutch court.

7. Prosecution: The use of foreign investigation results for the purpose of prosecution in
the Netherlands
7.1 Introduction
A characteristic of a joint investigation team is that investigation and leadership are
concentrated in one country. Ideally, this is the country in which the case is expected to be
taken to court, but account must be taken of the fact that the focal point of the investigation
(and with that, also the leadership) may shift to another participating country during the
course of the investigation. As national regulations on evidence collection may differ per
participating country, the question may arise as to whether evidence, collected in one of the
participating countries, may automatically be used in Dutch criminal proceedings by the
Dutch Public Prosecution Service. The leader of the team will have to ensure that in

performing investigative activities abroad for the purpose of prosecution in the Netherlands,
the rules and regulations in this respect must be taken into consideration as far as possible. In
this context, the points to be noted, as described in the following two subsections, will apply.
7.2 Evidentiary value
An investigation by a joint investigation team may result in prosecution in the Netherlands,
whereas items of evidence have been collected abroad by officers of other countries involved
in the team. Section 552qc of the CCP provides that documents drawn up by the seconded
members of the team pertaining to official activities in the investigation and prosecution
within the framework of the joint investigation will have the same evidentiary value in the
Netherlands as documents pertaining to similar activities performed in the Netherlands by
Dutch officers. However, the evidentiary value does not exceed the value carried by the
documents in accordance with the law of the country from which the foreign members
originate. This provision is derived from Section 552gg of the CCP. The purpose of Section
552qc is that the Dutch court may also apply the provision of Section 344(2) ('The evidence
that the accused has committed the offence charged may be assumed by the court on the basis
of the official report of an investigating officer.') in the case of an official report drawn up by
a foreign investigating officer.
7.3 Collection of evidence
The public prosecutor leading the joint investigation team is responsible for the fact that (and
must ensure that) no evidence is adduced in Dutch criminal proceedings, if this evidence has
been collected in a manner that would constitute a fundamental violation of the Dutch rules of
criminal procedure. This would apply, for instance, to the use of an investigation method that
is explicitly prohibited in the Netherlands (e.g. the use of a criminal civilian infiltrator). The
public prosecutor should also prevent specific investigative activities from being deliberately
performed abroad if it is already clear in advance that this would imply that Dutch rules on the
collection of evidence will be evaded (e.g. the sampling of DNA material). However, less
fundamental differences in the methods and procedures of collecting evidence do not
necessarily preclude the use of the data collected for Dutch criminal proceedings. In this
context, it is not possible to give an unambiguous explanation of the term 'fundamental'. What
can, however, be said about this term is that activities to collect evidence which constitute a
substantial violation of the fundamental rights or the exercise of fundamental rights of an
individual staying in Dutch jurisdiction may be reason for the public prosecutor to investigate
whether the collection of evidence can be deemed lawful and legitimate.

8. Evaluation
Three years after the entry into force, the instructions will be evaluated by the employees of
the National Office of the Public Prosecution Service who have been involved most often in
international affairs, in consultation with the employees of the National Public Prosecutors'
Office who are engaged in international tasks.
The Committee on International Cooperation of the Public Prosecution Service will
furthermore discuss the use of the instrument of international joint investigation teams and the
application of these instructions in its meetings on a regular basis.

[1] This Act has lapsed on 1 January 2008 with the entry into force of the Police Data Act.
[2] The so-called Naples II Convention, Treaties Series 1998, 174, Article 24.
[3] The so-called TOC, Treaties Series 2001, 68, Article 19.
[4] OJ 23.5.2003, C 121.
[5]http://europa.eu.int/
[6] It should be noted that a refusal of the request for the setting up of an international joint
investigation team may result in a situation whereby the Minister of Justice of the relevant
country may be called to account about this refusal in the Justice and Home Affairs Council.
[7] Council Decision of 28 February 2002 setting up Eurojust with a view to reinforcing the
fight against serious crime, OJ L 63/1, 6 March 2002.
[8] See EUC-MACM, Article 13(12), Protocol amending the Convention on the establishment
of a European Police Office (Europol Convention) and the Protocol on the privileges and
immunities of Europol, the members of its organs, the deputy directors and the employees of
Europol (28 November 2002, OJ C 312, 16.12.2002; Treaties Series 2003 Nr. 33), and the
Council Framework Decision of 13 June 2002 on joint investigation teams (OJ L 162).
[9] See Article 3a of the Europol Convention.
[10] See Article 30(2)(b) of the Treaty on European Union, and Article 3b of the Europol
Convention.

Instruction on Requests for Assistance in Cross-border
Surveillance (2010A017)

BACKGROUND
This instruction is based on the Convention Implementing the Schengen Agreement (SIC),
which entered into force for the Netherlands on 26 March 1995. Article 40 of the SIC
provides a regulation for cross-border surveillance. It applies to those cases in which a person
who is being kept under surveillance in a country that is party to the SIC crosses the border
between that country and another Schengen country [1], and the foreign surveillance unit
wishes to continue the surveillance in the other country.
This is authorised in specific cases referred to in the SIC, provided that prior authorization has
been granted by the central competent authority of the requested country. The former National
Coordinating Centre for cross-border surveillances, currently incorporated in the Department
of International Police Information (IPOL) of the Netherlands Police Agency (KLPD) in
Zoetermeer (tel. +31 (0)79 345 9214), coordinates the execution of the cross-border
surveillances, and serves as the central contact point for requests for cross-border
surveillance. The public prosecutor of the National Public Prosecutors' Office (NPPO) for
cross-border surveillance, i.e. the public prosecutor for requests for assistance of the National
Centre for International Legal Assistance (LIRC) or, outside office hours, the duty public
prosecutor of the NPPO (hereinafter the National Public Prosecutor) has been designated by
Article 40(5) of the SIC as the authority that must grant the authorization regarding the
incoming requests for surveillance.
The Netherlands has made it a condition that the cross-border surveillance that has been
commenced abroad must be transferred to a Dutch surveillance team as soon as possible at –
or after crossing – the border. The Netherlands has five special surveillance teams for this
purpose (usually referred to as Schengen STs). Although these teams are connected with
specific police regions, in cases where they are used for the purpose of conducting Schengen
surveillance they fall under the direct authority of the above-mentioned Public Prosecutor of
the NPPO for cross-border surveillances. Their first priority is the execution of incoming
requests for assistance for cross-border surveillance within the context of Article 40 of the
SIC. This does not affect the fact that other surveillance teams will also be deployed for the
execution of such requests for assistance, in particular in the event that the place of
destination is known in advance.
In addition to ‘physical’ surveillance, requests for assistance relate to an increasing degree to
‘technical’ surveillance, which means the positioning and/or reading out of a tracking device
under a vehicle instead of deploying a surveillance team. This also falls under the scope of
these Instructions. It is also worth mentioning that the Sections 126g and 126o of the Dutch
Code of Criminal Procedure (CCP) permits surveillance of non-suspects. This allows a
broader application than that advocated by the SIC, and would include, for instance, the
surveillance of a suspect’s girl-friend if the suspect himself has disappeared without a trace.[2]
In that case, such a request must also be based on the European Mutual Assistance
Convention 1959.
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In this context it is of importance to mention the Treaty between the Kingdom of Belgium, the
Kingdom of the Netherlands and the Grand Duchy of Luxembourg concerning Cross-Border
Police Intervention of 8 June 2004[3]. Supplementary to Article 40 of the SIC, Article 19 of
this Treaty includes several additions, including the possibility to continue the surveillance
through the airspace and over water. With due observance of the national law, the possibility
has thus been created of continuing the surveillance of escapees, or of maintaining
surveillance of non-suspects who may lead to the discovery of suspects.
As a result of increased international cooperation in the fight against crime, the number of
requests for assistance for cross-border surveillance has continued to increase, as evidenced
by the annual reports of the LIRC.
1. Scope of this regulation
For the purpose of this regulation, the term ‘cross-border surveillance’ means:
1. surveillance of persons which has commenced in another country and is continued
uninterruptedly beyond Dutch borders, as referred to in Article 40 of the SIC;
2. surveillance commenced in another country of persons who have arrived in the
Netherlands by airplane, train or boat, whereby the surveillance is being continued in
said vehicle or whereby the persons concerned have been kept under surveillance until
they are aboard the vehicle (and this has been guaranteed), which vehicle will
subsequently directly call at a port of entry (harbour, train station or airport) of the
Netherlands, without stops.
Article 40 of the SIC has not been written for surveillance over water or through the air. Such
requests must also be based on the European Mutual Assistance Convention of 1959, and
must also be notified to the National Information Centre (NIC).
Simultaneously with an order for cross-border surveillance, the National Public Prosecutor of
the NPPO may, if requested, grant authorisation for the application of technical resources,
such as making video or photo recordings or the use of tracking devices. The National Public
Prosecutor may furthermore allow the order to be executed by foreign police officers pursuant
to Sections 126g(9)/126o(6) of the CCP and the Special Investigative Powers (Cooperation)
Decree [4]. Examples are cross-border surveillance in the border region when there is too
little time to transfer the surveillance to a Dutch surveillance team (hereinafter: Dutch ST) or
the situation in which several foreign investigating officers are able to join the surveillance
(so-called ‘boarders’). By using technical resources and/or a boarder, it is sometimes possible
to prevent an entire Dutch surveillance team or several members thereof from being obliged
to give evidence in court proceedings abroad. There must be a special reason to authorise the
presence of boarders, and the number of boarders for this purpose should, in principle, be
limited to one person, upon authorisation.
For the deployment of Schengen STs, the National Public Prosecutor maintains contact with
the NIC. IPOL serves as a reporting centre and coordination point, and gives advice in
drawing up requests for assistance for cross-border surveillance, both incoming and outgoing
requests. Together with the LIRC, IPOL will establish contact with the other International
Legal Assistance Centres (IRCs) and with the National Public Prosecutor.
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2. Procedure for requests for cross-border surveillance
2.1. Procedure for incoming requests for physical cross-border surveillance
The foreign requests for assistance for cross-border surveillance are received by IPOL or by
the LIRC. The National Public Prosecutor shall assess each request for cross-border
surveillance and, if the request may be granted, issue an order for systematic cross-border
surveillance. If a local IRC is the first authority to receive the request for assistance, it will
send this request on to the LIRC in order to obtain a decision from the National Public
Prosecutor.
In principle, these requests may be classified in the following two categories:
a. The requesting authority is familiar with details on the basis of which it is possible to
designate a competent local public prosecution service (hereinafter: PPS) in advance;
b. The requesting authority is not familiar with details on the basis of which it is possible
to designate a competent local PPS in advance.
Ad a) It is possible to designate a competent local PPS in advance (and the request does not
relate to a controlled delivery).
If it is possible, on the basis of the details provided by the requesting State, to designate a
region where the subject to be kept under surveillance will probably come into action (for
instance: the place where the subject will have a meeting), it will be possible to designate a
competent local PPS. The LIRC will immediately transfer the execution of the surveillance to
the local PPS through the IRC concerned, after the National Public Prosecutor has granted
authorisation. From that moment onwards, the local PPS will be responsible for the operation,
and must promptly take up the request for cross-border surveillance pursuant to its obligation
to execute requests for assistance. The local PPS transfers the execution of the request to a
local ST.
If insufficient surveillance capacity is available in the region concerned, the local PPS must
request the neighbouring regions to provide assistance. If the surveillance capacity continues
to be insufficient, the public prosecutor of the NPPO designated to this end may decide to
make a Schengen ST available in addition to the local surveillance team, at the request of the
competent local public prosecutor, after consultation with the former public prosecutor.
According to the case, this Schengen ST may provide assistance for a part of the operation
(from the border to the region concerned) or for the entire surveillance operation. However,
the deployment of a Schengen ST is meant only as temporary and supporting, and should be
taken over as soon as possible by a local surveillance team. The region itself is responsible for
arranging the succession.
Given the fact that it is possible to designate a competent local PPS, the execution of the
request for assistance shall take place under the full responsibility of the local PPS, and the
Schengen ST will operate under the authority of the local PPS, after the National Public
Prosecutor has granted authorisation for the deployment of such a Schengen ST. The feedback
of the result of the surveillance operation is given by IPOL to the LIRC.
In so far as it becomes apparent during the surveillance operation (with or without the
assistance of a Schengen ST) that a transfer to a different region/public prosecutor’s office
would be more appropriate – for instance because the meeting will take place in a different
region from the one expected – the local public prosecutor is personally responsible for the
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transfer to a colleague at a different public prosecutor’s office through the IRC. The feedback
to the requesting State will be given by the IRC that has processed the request.
Ad b) It is not possible to designate the competent local PPS in advance (and the request does
not relate to a controlled delivery).
If it is not yet possible to establish to which region the vehicle to be kept under surveillance or
the person to be kept under surveillance will go, it will not yet be possible to designate the
competent local PPS. In that case, the execution of the request for assistance will also take
place under the responsibility of the National Public Prosecutor– after the latter has issued the
order for cross-border surveillance – and the Schengen ST will operate under the authority of
this National Public Prosecutor.
However, in most of the cases, by far, a region where the subject will come into action will
become known during the surveillance operation. In that case, the public prosecutor of the
NPPO designated to this end is obliged to still use his best endeavours to transfer the case to
the competent local PPS that has become known at that moment. This transfer shall take place
through the LIRC/IRCs. From that moment onwards, the local PPS shall take up the request
for cross-border surveillance, pursuant to its obligation to execute requests for assistance.
Once the transfer has been effected, the competent local PPS is responsible for the continued
execution of the request for assistance. When in doubt about whether action has or will be
taken somewhere, or whether it must become a regional case, the starting point will be that
the local public prosecutor will take over the execution at the request of the National Public
Prosecutor in cases where the subjects are expected to remain at one and the same location for
more than three hours. For this purpose, some additional transfer time will be allowed in order
to enable the local ST to relieve the Schengen ST.

Summary
Incoming requests for assistance for physical cross-border surveillance (without controlled
delivery):

LIRC/NIC receives the request. The National Public Prosecutor decides. A possible
authorisation is confirmed by an order pursuant to Section 126g/126o of the CCP.

Two situations:
a) Location known, possible to designate competent local PPS → transfer through
LIRC/IRCs to local PPS and local ST (if necessary Schengen ST, if no capacity is
available)
b) Location unknown, not possible to designate competent local PPS → execution by the
National Public Prosecutor and Schengen ST until situation a) occurs. At that moment,
the transfer from local PPS and ST will be effected.
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2.2. Procedure for incoming requests for technical cross-border surveillance
Requests for the use of tracking devices (technical surveillance) instead of physical
surveillance by means of a surveillance team also fall under the responsibility of the public
prosecutor of the NPPO designated to this end. This is confirmed in the letter from the
Minister of Justice of 18 November 1998 (25 403, no. 25) and this letter states furthermore
that surveillance (merely) by means of a tracking device is permitted only on the basis of a
request for assistance, and that also in this case the procedure of Article 40 of the SIC must be
followed [5].
Technical surveillance may, for instance, refer to the use of a tracking device that is read out
‘live’ and which does not imply, or at least not necessarily, the registration of location details
(e.g. GPS), or the use of a registering tracking device that can only be read out afterwards
(e.g. Q-logger).
With regard to both types of tracking devices, a request for assistance is required before the
device is permitted to be used on Dutch territory, if there is prior indication that the vehicle
will go to the Netherlands. Only if it turns out unexpectedly – during surveillance or upon
reading out the device afterwards – that the device is or was in the Netherlands, will it be
justified to submit a written request for assistance afterwards. It is, however, possible – in the
case of a live device – to obtain oral authorisation by telephone as soon as possible for the
continuation of the surveillance. In these cases, the National Public Prosecutor will draw up a
written order for cross-border technical surveillance afterwards. It is not possible to include in
such a request for technical cross-border surveillance the subject of "controlled delivery"
discussed below.
2.3. Controlled delivery
If the request relates to objects of which the presence/possession is prohibited pursuant to the
law due to their harmful effect to public health or their danger to security, the obligation to
seize the objects prescribed in Section 126ff of the CCP will apply to the investigating officer
who is familiar with the location of those objects on account of an order for the use of special
investigative powers. The seizure may only be postponed if this is in the interest of the
investigation and if seizure is to be effected at a later date. The postponement of the seizure
has, in fact, created the power to effect a controlled delivery.
More and more frequently, a request for cross-border surveillance also implies a request for
controlled delivery. These two elements of a request must be decided on separately, and
usually by different authorities. Pursuant to Section 126ff of the CCP, the seizure may be
postponed if this is in the interest of the investigation, provided that it has been guaranteed
that the objects of which the presence/possession is prohibited pursuant to the law due to their
harmful effect to public health or their danger to security will be seized abroad at a later date.
Only very occasionally will the term ‘familiar with’ – within the meaning of Section 126ff of
the CCP – be immediately apparent from the contents of the request for assistance (see the
Powers of Investigation Instructions: Prohibition on Controlled Entry for further information
on this subject).
Ad a) It is possible to designate a competent local PPS in advance.
In so far as the location is known, the public prosecutor of the NPPO designated to this end
shall transfer the execution of the order, as well as the decision postponing the seizure, to the
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local PPS (through the IRC concerned) (after issue of the order for cross-border surveillance
and sometimes during the execution of this order). For the sake of clarity, it should be noted
in this regard that this transfer also implies that the Schengen ST will operate under the
authority of the local public prosecutor. The National Public Prosecutor will consequently
withdraw entirely from the case/operation.
At the initial assessment of the request for assistance, the National Public Prosecutor – on the
basis of his exclusive power to issue an order for systematic cross-border surveillance – will
already have urged the requesting authority, if necessary, (and also, if necessary, the transit
countries) for a written guarantee, and he will also provide for the distribution of as much
information as is relevant to both decisions. The guarantee must consist of the written
authorisation of the competent requesting authorities that the harmful or dangerous substances
(drugs, arms, ammunition, etc.) will be seized. The National Public Prosecutor notifies the
foregoing to the local PPS upon transfer. If the National Public Prosecutor is considering to
refuse the request for cross-border surveillance (e.g. because a guarantee is lacking), the local
PPS must be notified of this through the intermediary of the IRC concerned, as a delivery of
harmful objects is due to take place in his region.
Ad b) Not possible to designate the competent local PPS in advance.
In the situation in which the foreign country requests a cross-border surveillance with
controlled delivery and in which it is not clear in advance where the transfer of the objects
within the meaning of Section 126ff of the CCP will take place, the National Public
Prosecutor will urge the relevant parties to issue a written guarantee (see above under a)),
insofar as this guarantee is not given, and other relevant information in his initial assessment
of the request for assistance.
As soon as the location where the prohibited objects are available and will be transferred is
known, but transfer of the surveillance to a local IRC/PPS is not possible, at least not in time,
and a decision must be made about the seizure or the postponement thereof, the National
Public Prosecutor has the power to decide on the postponement of the seizure and to notify
this immediately to the local IRC/PPS concerned. However, this decision postponing the
seizure may be repealed by the local public prosecutor if the public prosecutor concerned puts
forward circumstances that still justify immediate action. If a decision postponing the seizure
is made, the NIC must consequently notify the requesting State that the postponement of the
seizure may be repealed by the local PPS in exceptional cases.
A situation may arise in which the success of international cooperation in a joint surveillance
operation depends entirely or partly on a timely decision about the postponement of the
seizure (in particular, if several countries are involved, the countries often desire consent to a
possible controlled delivery in advance). In those cases, the National Public Prosecutor has
the power to make the decision postponing the seizure already in advance, with the
reservation that a local public prosecutor may repeal this decision in exceptional cases.
In the interest of the international cooperation, the local PPS should exercise restraint in
repealing such decisions, and should act as much as possible as an indivisible and united front
towards the national and international parties.
N.B. It will be clear that the National Public Prosecutor / local public prosecutor must be kept
informed of the most recent developments in the event that a seizure has been postponed. The
Division Commander of the Schengen ST is therefore responsible for keeping the NIC
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informed in a correct and timely manner. In its turn, the NIC is responsible for keeping the
public prosecutor informed of all relevant developments. If immediate action is required, the
Division Commander of the Schengen ST will contact the public prosecutor directly. The
public prosecutor must be kept informed, in particular, of the controllability of the
surveillance and the controlled delivery. The prohibited substances must, of course, be
prevented from ending up on the market in the end.
The situation whereby decisions of the National Public Prosecutor would interfere with a
regional or national investigation must also be avoided. For this reason, IPOL must always be
required to consult relevant police files.
Role of the NIC
The foregoing indicates that the coordinating task of the NIC mentioned above is of great
importance in requests for cross-border surveillance with controlled delivery, in which the
transfer is effected of objects within the meaning of Section 126ff of the CCP. The NIC will
be the point of contact and information for the Division Commander of the Schengen ST and
the duty public prosecutor, especially if the action takes place outside office hours.
Summary
Incoming requests for assistance for physical cross-border surveillance with controlled
delivery:

LIRC/NIC receives request. The public prosecutor or the NPPO designated to this end grants
authorisation to request, or refuses. The authorisation is confirmed by an order pursuant to
Sections 126g/126o of the CCP.

Two situations:
a) Location known, it is possible to designate competent local PPS → transfer through
LIRC/IRCs to local PPS and local ST (if necessary Schengen ST, if no capacity is
available). If cross-border surveillance is granted, the LIRC has obtained the guarantee
and information required for use by the local PPS. If cross-border surveillance is
refused, the IRC concerned must be informed hereof in connection with the
forthcoming delivery
b) Location unknown, it is not possible to designate competent local PPS → execution by
the National Public Prosecutor and Schengen ST until situation a) occurs. At that
moment, the transfer from local PPS and ST will be effected.

3. Priorities in connection with the deployment of Schengen STs
The Schengen STs are deployed by the National Public Prosecutor, whether at the request of
the local PPS or on its own initiative. The following priorities have been set for this purpose:
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1e. For the execution of a request from a Schengen country;
2e. For the execution of a request from a third State;
3e. For the execution of an internal request for surveillance assistance on the basis of an
urgent request for assistance. In that case, the relevant region or the unit of the National
Investigation Service must first request assistance from the neighbouring regions before
relying on the Schengen STs.
The request to this end is submitted to the National Public Prosecutor in writing (in urgent
cases orally, if necessary, with a written confirmation following as soon as possible) and
should state the reason why no regional capacity is available, as well as which other regions
have been requested for assistance, in vain.
4. Outgoing requests for cross-border surveillance
It sometimes also occurs that surveillance is conducted abroad by Dutch investigating officers
without prior authorisation having been requested from the competent authorities. This is not
permitted, except in exceptional cases. Surveillance abroad may be conducted only after the
competent authorities in the State concerned have granted authorisation to that end on the
basis of a prior request for assistance, unless it is not possible to submit a written request for
assistance to the central authority abroad in advance for particularly urgent reasons (Article
40(2) of the SIC) regarding the action. In that case, the relevant authority must be notified as
soon as possible by telephone, and the written request for assistance for cross-border
surveillance must still be submitted afterwards to the central foreign authority designated on
the basis of Article 40 of the SIC. If the conditions provided in Article 40 of the SIC are not
complied with, the authorisation for using the investigation data obtained through the
surveillance may be refused.
A similar procedure may be followed in urgent requests to third States. In that case, the
relevant State is not bound by the convention obligation to grant requests (whether or not
submitted afterwards) for the use of investigation data obtained through such surveillance.
Contact with the competent authorities prior to crossing the border (by telephone/fax) is
essential also in those cases. It continues to be important that surveillance of the same subjects
is avoided by notifying surveillances to IPOL. This may be done from the regions themselves.
5. Special points for attention
Special Investigation Services
Special attention is drawn to the Special Investigation Services (Fiscal Intelligence and
Investigation Service and Economic Investigation Service (FIOD-ECD), General Inspection
Service (AID), Social Affairs and Employment Inspectorate (SZW Inspectorate), and VROM
Intelligence and Investigative Service (VROM-IOD)). Within the Special Investigation
Services, one division is responsible for conducting surveillances of the aforementioned
services: het Investigation Support Team (TOO). If a foreign country requests cross-border
surveillance, the TOO will be deployed insofar as the request relates to an area of
responsibility in which the National Public Prosecutor's Office for Financial, Economic and
Environmental Offences and the Special Investigation Services are active. If no capacity is
available at the TOO, the Royal Netherlands Marechaussee will request the neighbouring
regions to provide assistance.
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Amsterdam Airport Schiphol
A special situation is surveillance at or from Amsterdam Airport Schiphol. For this purpose,
the public prosecutor of the NPPO designated to this end has made agreements with the
Haarlem public prosecutor’s office (IRC Haarlem). In brief, these agreements entail that, if a
foreign country requests authorisation for cross-border surveillance, the National Public
Prosecutor will grant this authorisation for the cross-border surveillance. In those cases, the
procedure described under paragraph 4 applies grosso modo.
However, if ‘ordinary’ surveillance (not continued surveillance of surveillance commenced
abroad) is requested, and it is clear where the subjects to be kept under surveillance will go, in
the Netherlands, this surveillance will be considered as one that is to be conducted by a local
ST, and the Haarlem public prosecutor’s office or the local PPS will be responsible. If it is not
clear in advance where the subjects to be kept under surveillance will go, in the Netherlands,
the National Public Prosecutor will grant the authorisation, and a Schengen ST will be
deployed.[6]
Life-threatening situations and tactical support
If it may be reasonably expected that a threat of violence by firearms – to be used against the
police or third parties – is present, or if the controllability of the case so demands otherwise
(e.g. in the case of a controlled delivery of a substantial amount of controlled substances, or if
a suspect whose name is on the list of alerts must be arrested), it may be necessary to deploy
an arrest team simultaneously with the deployment of a Schengen ST. In those instances
where it is not yet possible to designate a competent local PPS, or where transfer to a local
PPS is not possible or not possible in time, the acting public prosecutor of the NPPO or his
deputy has the power to make this decision.
6. Concluding report
With regard to every request for assistance for cross-border surveillance accepted for
processing, the STs concerned shall draw up a concluding report and send this to the NIC
within 3 working days. The NIC will make the format of the aforementioned concluding
report available to the LIRC/IRCs concerned.

TRANSITORY LAW
These Instructions will be applicable from the date of entry into force.
[1]

Article 40 of the SIC applies to the following countries: Benelux countries, Germany,
France Italy, Spain, Portugal, Greece, Austria, Denmark, Finland, Sweden, United Kingdom,
Norway, Iceland, and Switzerland. The SIC is part of the Schengen acquis, which implies that
it is supposed to apply to all EU countries, consequently also to Cyprus, Estonia, Hungary,
Latvia, Lithuania, Malta, Poland, Slovenia, Slovakia, Czech Republic, Bulgaria, and
Romania.
[2] See Section 565(2) of the CCP for fugitives.
[3] Treaty of Senningen. In addition, the Treaty between the Kingdom of the Netherlands and
the Federal Republic of Germany concerning cross-border cooperation by police and in
criminal law matters, Treaty of Enschede, has been in force since 2 March 2005, in which
Article 11 provides for cross-border surveillance.
The Naples II Convention (Convention on mutual assistance and cooperation between
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customs administrations, Treaties Series 1998, 174) also provides for the possibility to make
requests for (the authorisation of) cross-border surveillance in Article 21. In connection with
the exceptional nature, all incoming requests pursuant to this Convention must first be
processed by the Customs Information Centre (DIC) in Rotterdam. Apart from this, the
aforementioned Convention provides for the possibility of a request for cross-border
surveillance being made by the customs (police authority) in the requesting State, if this
authority has the power to do so pursuant to the national law of the requesting State. This
makes it therefore possible to provide diagonal assistance (police towards judicial authorities).
[4]
Bulletin of Acts and Decrees, 15 December 1999, 549.
[5] See also Article 19(b) of the above-mentioned Benelux Treaty of 8 June 2004.
[6] See: Summary of the discussions on cross-border surveillance (Samenvatting gesprek
GOO) of 30 January 2003 between the Haarlem public prosecutor’s office and the NPPO.
Available at the LIRC.
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