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FOREWORD

This Commentary was prepared as a project of the United Nations Fund
for Drug Abuse Control and was financed by that Fund. It was written by
Mr. Adolf Lande, former Secretary of the Permanent Central Narcotics Board
and Drug Supervisory Body, under the responsibility of the United Nations
Office of Legal Affairs.






ABBREVIATIONS

The following abbreviations are used in the commentary:

The “Vienna Convention” for the Convention on Psychotropic Substances, done at
Vienna on 21 February 1971, text in document E/CONF.58/6.

The “Single Convention” for the Single Convention on Narcotic Drugs, 1961, done at
New York on 30 March 1961, reproduced in United Nations, Treaty Series, vol. 520,
p. 151.

The “1912 Convention” for the International Opium Convention, signed at The Hague
on 23 January 1912, reproduced in League of Nations, Treaty Series, vol. VIII,
p. 187.

The “1925 Agreement” for the Agreement concerning the Suppression of the
Manufacture of, Internal Trade in, and Use of Prepared Opium, signed at Geneva on
11 February 1925, reproduced in League of Nations, Treaty Series, vol. LI, p. 337.

The “1925 Convention” for the International Opium Convention, signed at Geneva on
19 February 1925, reproduced in League of Nations, Treaty Series, vol. LXXXI,
p. 317.

The ‘1931 Agreement™ for the Agreement concerning the Suppression of Opium
Smoking, signed at Bangkok on 27 November 1931, reproduced in League of
Nations, Treaty Series, vol. CLXXVII, p. 373.

The “1931 Convention” for the Convention for Limiting the Manufacture and
Regulating the Distribution of Narcotic Drugs, signed at Geneva on 13 July 1931,
reproduced in League of Nations, Treaty Series, vol. CXXXIX, p. 301.

The “1936 Convention™ for the Convention for the Suppression of the Illicit Traffic in
Dangerous Drugs, signed at Geneva on 26 June 1936, reproduced in League of
Nations, Treaty Series, vol. CXCVIII, p. 299.

The “1946 Protocol” for the Protocol amending the Agreements, Conventions, and
Protocols on Narcotic Drugs, concluded at The Hague on 23 January 1912, at
Geneva on 11 February 1925 and 19 February 1925 and 13 July 1931, at Bangkok
on 27 November 1931 and at Geneva on 26 June 1936, signed at Lake Success, New
York, on 11 December 1946, reproduced in United Nations, Treaty Series, vol. 12,
p. 179.

The “1948 Protocol” for the Protocol Bringing under International Control Drugs
Outside the Scope of the Convention of 13 July 1931 for Limiting the Manufacture
and Regulating the Distribution of Narcotic Drugs, as Amended by the Protocol
signed at Lake Success, New York, on 11 December 1946, signed at Paris on 19
November 1948, reproduced in United Nations, Treaty Series, vol. 44, p. 2717.

The “1953 Protocol” for the Protocol for Limiting and Regulating the Cultivation of the
Poppy Plant, the Production of, International and Wholesale Trade in and Use of
Opium, signed at New York on 23 June 1953, reproduced in United Nations, Treaty
Series, vol. 456, p. 3.

The “1972 Protocol” for the Protocol amending the Single Convention on Narcotic
Drugs, 1961, done at Geneva on 25 March 1972, text in document E/CONF.63/9.

The “1961 Conference” for the United Nations Conference for the Adoption of a Single
Convention on Narcotic Drugs, which met in New York from 24 January to 25
March 1961.
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The “1971 Conference” for the United Nations Conference for the Adoption of a
Protocol on Psychotropic Substances, held at Vienna from 11 January 1971 to 21
February 1971.

The “1972 Conference” for the United Nations Conference to consider amendments to
the Single Convention on Narcotic Drugs, 1961, held at Geneva from 6 to 25 March
1972.

The “1961 Records”, for the Official Records of the United Nations Conference for the
Adoption of a Single Convention on Narcotic Drugs, documents E/CONF.34/24 and
E/CONF.34/24/Add.1, Sales Nos. 63.X1.4 and 63/XL.S5.

The “1971 Records”, for the Official Records of the United Nations Conference for the
Adoption of a Protocol on Psychotropic Drugs, document numbers E/CONF.58/7
and E/CONF.58/7/Add.1, Sales Nos. E.73.X1.3 and E.73.X1.4

The “Mimeographed 1971 Records” for the mimeographed provisional.issue of the
“1971 Records”.

The “1931 Commentary”, for the publication entitled “Convention for Limiting the
Manufacture and Regulating the Distribution of Narcotic Drugs of July 13th, 1931,
Historical and Technical Study by the Opium Traffic Section of the Secretariat of
the League of Nations”, League of Nations, document C.191.M.136.1937 XI. (Series
of League of Nations publications 1937.X1.3).

The “1961 Commentary” for the Commentary on the Single Convention on Narcotic
Drugs, 1961, New York, United Nations, 1973, Sales No. E.73 XI.1.

The “Revised Draft Protocol” for the “Revised Draft Protocol on Psychotropic
Substances” adopted by the Commission on Narcotic Drugs of the Economic and
Social Council, at its first special session, held 12-30 January 1970; Official Records
of the Economic and Social Council: Forty-eighth session. Supplement No. 8
(E/4785), Chapter III. That draft is also reproduced in 1971 Records, vol. I, p. 23
and sequitur; it served as the working document of the 1971 Conference.

The “Import Certificate and Export Authorization System” for the provisions of the
Single Convention laid down in its article 31, paragraphs 4 to 15 or for those of the
Vienna Convention laid down in its article 12, paragraphs 1 and 3.

The “Board” for the International Narcotics Control Board set up under articles 9 and
10 of the Single Convention.

The “Commission” for the Commission on Narcotic Drugs of the Economic and Social
Council.

The “Council” for the Economic and Social Council.

The “General Assembly” for the General Assembly of the United Nations.
The “Secretary-General” for the Secretary-General of the United Nations.
“WHO” for the World Health Organization.



CONVENTION ON
PSYCHOTROPIC SUBSTANCES

PREAMBLE

The Parties,
Being concerned with the health and welfare of mankind,

Noting with concern the public health and social problems
resulting from the abuse of certain psychotropic substances,

Determined to prevent and combat abuse of such substances
and the illicit traffic to which it gives rise,

Considering that rigorous measures are necessary to restrict the
use of such substances to legitimate purposes,

Recognizing that the use of psychotropic substances for
medical and scientific purposes is indispensable and that their
availability for such purposes should not be unduly restricted,

Believing that effective measures against abuse of such
substances require co-ordination and universal action,

Acknowledging the competence of the United Nations in the
field of control of psychotropic substances and desirous that the
international organs concerned should be within the framework of
that Organization,

Recognizing that an international convention is necessary to
achieve these purposes,

Agree as follows:






Article 1
USE OF TERMS

General comments

1. It may be useful to discuss the following terms which article 1 of the
Single Convention defines while article 1 of the Vienna Convention does not
refer to them, namely: “consumption”, “cultivation”, “production”,
“stocks”, “special stocks™ and “territory”’.

2. The term “consumption” and the related form “consumed” are used
in the Single Convention to denote the transfer of controlled drugs from the
wholesale level of the drug economy to the retail level, and not in their
ordinary meaning.! The Vienna Convention does not employ the word
“consumption”. It does not deal specifically with the transfer of the
substances which it controls, from the wholesale level to the retail level.
Where it covers what is meant by the word “consumption” in its common
sense it uses the terms “use” or “abuse”.2

3. See article 1, paragraph 2 of the Single Convention and the 1961
Commentary thereon.

4. The term “cultivation” does not appear in the Vienna Convention,
which does not ¢ontain any provision governing the cultivation of plants from
which substances which it controls may be obtained. See article 1, para-
graph 1, subparagraph (i) of the Single Convention and the 1961 Com-
mentary thereon.

5. The term “production™ is used by the Single Convention to denote
the separation of opium, coca leaves, cannabis, and cannabis resin from the
plants from which they are obtained. The Vienna Convention does not
distinguish between the separation of psychotropic substances from the
plants which yield them and other processes by which such substances are
obtained. It considers all such processes to be “manufacture”.

1 Article 9, paragraph 3 of the Single Convention, however, appears to use the word
“consuming” in its common meaning; see 1961 Commentary (paragraph 6 of the
comments) on this provision.

2 See article 2, paragraph 4; article 3, paragraph 2; article 4, paragraph (a); article 5,
paragraphs 1 and 2; article 7, paragraphs (a) and (e); article 9, paragraphs 1 and 3; article
10, paragraph 1; article 14, paragraph 2; article 20, heading and paragraphs 1 and 3; and
article 32, paragraph 4 of the Vienrna Convention; see also article 22, paragraph 1,
subparagraph (b) of that Convention.
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6. See article 1, paragraph 1, subparagraphs(n) and (¢) of the Single
Convention and the 1961 Commentary on these provisions and below, the
comments on article 1, paragraph (i) of the Vienna Convention.

7. The term “stocks” is used in the Vienna Convention in article 5,
paragraph 2, article 8, paragraph 2, subparagraphs (c), article 11, paragraph 1
(“stock™), article 15, and article 16, paragraph 4, subparagraph (a). These
provisions of article 8, 11, 15 and 16 obviously exclude from the scope of
that term the amount held by the government for “special Government
purposes and to meet exceptional circumstances” i.e. what is called “special
stocks” in the Single Convention. Contrary to its meaning in the Single
Convention, that term in article 5, paragraph 2, article 8, paragraph 2,
subparagraph (¢, article 11, paragraph 1 and article 15 also covers quantities
held by retail distributors. Apart from requiring under article 7, paragraph (d)
the restriction of supplies of psychotropic substances in Schedule I to “a duly
authorized person”, the Vienna Convention does not limit the quantities of
psychotropic substances which may be supplied to particular countries or
regions, or which may be held by manufacturers of or traders in those
substances.

8. See article 1, paragraph 1, subparagraphs(w) and (x); article 21,
paragraph 1 to 4; article 29, paragraph 3, article 30, paragraph 2, subpara-
graph (a) and article 31, paragraph 1, subparagraph(b) of the Single
Convention and the 1961 Commentary on these provisions; see also below
the comments on article 16, paragraphs 4 and 5 of the Vienna Convention.3

9. Neither the term “‘special stocks” nor an equivalent term appears in
the Vienna Convention.

10. The term “territory” is used in the Single Convention in two
principal meanings: in an administrative sense to denote a part of a State
which is treated as a separate entity for the application of the Convention’s
system of import certificates and export authorizations, and more generally
of that Convention’s narcotics régime; and in a political sense to refer to a
non-metropolitan territory for the international relations of which a Party is
responsible. In accord with the Single Convention the Vienna Convention
uses in article 27 and article 29, paragraph 1 the term “territory” in the
political sense. It does not employ the word “territory” in its administrative
meaning, except perhaps in article 16, paragraph 1, introductory subpara-
graph.4 It calls ‘“region” what is referred to as “territory” in the

3 See 1971 Records. vol. 11, p. 83 of the English text; see also article 24, paragraph 1
and paragraph 2, subparagraphs (a) and (b) of the Single Convention.

4 This may be due to the fact that this subparagraph follows the text of article 18,
paragraph 1, introductory subparagraph and subparagraph (a) of the Single Convention,
and that the 1971 Conference overlooked the need to substitute *regions” for
“territories”.
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administrative sense of this term in the Single Convention.5 The term
“region” is defined in article 1, paragraph (k) of the Vienna Convention, and
its meaning is also indicated in article 28 of that Convention.

11. As does the Single Convention, the Vienna Convention employs the
term ““territory” in several places also in the sense of ‘“‘geographic area”.6

12. See also the 1961 Commentary on article 1, paragraph 1, subpara-
graph (), and article 42 of the Single Convention and below, the comments
on article 1, paragraph(k) and on article 27 and 28 of the Vienna
Convention.

Introductory paragraph and paragraph (a)

Except where otherwise expressly indicated, or where the context
otherwise requires, the following terms in this Convention have the
meanings given below:

(a) “Council” means the Economic and Social Council of the United
Nations.

Commentary

1. The term “Council” refers to the Economic and Social Council of the
United Nations as composed pursuant to Article 61 of the Charter of the
United Nations in the amended version in force at the relevant time.

2. For an amendment of the Charter increasing the original Council
membership of eighteen to twenty-seven, see General Assembly resolution
1991 B (XVIII) of 17 December 1963. For a second amendment increasing
the number of Council members to fifty-four, see General Assembly
resolution 2847 (XXVI) of 20 December 1971. The Council, by its resolution
1621 A (LI) of 30 July 1971,7 increased the number of the members of its
sessional committees to fifty-four even prior to the adoption and coming into
force of the second amendment. The Council’s Social Committee, one of its
sessional committees, deals with drug problems, and in particular also with
the reports of the Commission and the Board.

S Article 1, paragraph (k), article 3, paragraph 3; article 7, paragraph (f); article 12,
paragraph 1, subparagraphs (c) to (e), paragraph 2, subparagraphs (b) to (d), and
paragraph 3, subparagraphs (f/ and (h); article 13, paragraphs 1 to 3; article 16,
paragraph 4, subparagraph (a) and paragraph §; and article 19, paragraph 1, subparagraph
(a) and paragraph 2 of the Vienna Convention.

6 Article 12, paragraph 2, subparagraph (c), paragraph 3, subparagraphs (a), (d), (e)
and (h); article 22, paragraph 2, subparagraph (a), clause (iv) and article 32, paragraph 4.

7 Operative paragraph 2; see also operative paragraphs 5 and 6 of General Assembly
resolution 2847 (XXVI) and Summary Record of the Council’s 1813th Meeting on
7 January 1972, Official Records of the Economic and Social Council, Fifty-second
Session (E/SR.1809-1818), pp. 23-26.
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3. For the functions of the Council under the terms of the Vienna
Convention, see article 2, paragraph 8; article 18, paragraph 1; article 19,
paragraph 1, subparagraphs (¢) and (c), paragraph 2 and paragraph 3; article
25, paragraph 1 and article 30, paragraphs 1 and 2 of that Convention; see in
particular below, the comments on article 17, paragraphs 1 and 2; and on
article 30.

4. See also the 1961 Commentary on article 1, paragraph 1, subpara-
graph (h).

Paragraph (b)

(b) “Commission” means the Commission on Narcotic Drugs of the
Council.

Commentary

1. The Single Convention does not provide for the composition of the
Commission as it does for that of the Board. The Vienna Convention and the
1972 Protocol also do not deal with the composition of the Commission. The
Commission is a “functional commission” of the Council set up pursuant to
Article 68 of the Charter of the United Nations. The Council determines the
composition and the terms of reference of the Commission. The Commission
is at the time of this writing composed of representatives of thirty
governments. Under the present rules established by the Council not only
Member States of the United Nations but also those States not members of
the United Nations which are members of specialized agencies8 or parties to
the Single Convention may be elected by the Council to membership on the’
Commission.

2. The appointment of the representatives of governments on the
Commission does not require prior consultation with the Secretary-General or
confirmation by the Council, as is prescribed in the case of other functional
commissions of the Council.?

3. The Council also has the power to determine the character of the
Commission. It could transform the Commission into an organ composed of
independent experts or into a mixed body consisting in part of government
representatives and in part of persons chosen in their personal capacity. The
Commission must however remain a collegial body for the performance of the
functions entrusted to it by the Vienna Convention, the Single Convention
and by earlier drug control treaties. The Council could not transform it into a
one-man organ if it wishes that the Commission should be able to continue to
implement those treaty functions.

8 See Articles 57 and 63 of the Charter of the United Nations.

9 S_eeT foot-note 4 to rules 12 and 13 of the rules of procedure of the functional
commissions of the Economic and Social Council; document E/4767, United Nations
publication, Sales No. 70.1.9.
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4. The Commission has two kinds of powers: “charter” functions, i.e.
those which it has obtained by decisions of the Council, and “treaty”
functions, which are those with which it has been vested by specific treaty
provisions.

5. As regards the functions which the Commission has under the Vienna
Convention, see article 2, paragraphs 4 to 8; article 3, paragraph 4; article 12,
paragraph 1, subparagraph (a) and paragraph 2, subparagraph (a); article 14,
paragraph 2; article 16, paragraphs 1 and 6; article 17; article 18, paragraph 1
and article 19, paragraph 1, subparagraphs (a) and (c) and paragraph 2; see
also article 24 (expenses of the Commission).

6. As regards the Commission’s functions under the Single Convention,
see article 3, paragraph 3, subparagraphs (ii) and (iii) and paragraphs 4 to 9;
article 7; article 8; article 14; paragraph 1, subparagraphs(a) and (c) and
paragraph 2; article 15, paragraph 1; article 18, paragraph 1, introductory
subparagraph and subparagraph (c) and paragraph 2; article 31, paragraph 5
and article 32, paragraph 2; see also article 49, paragraph 3, subparagraph (a).

7. As regards the Commission’s functions under earlier drug treaties, see
article 5, paragraph 6; article 11, paragraph 4 and article 21 of the 1931
Convention as amended by the 1946 Protocol; articles 2 and 3 of the 1948
Protocol and article 10, paragraph 1, subparagraph (c) of the 1953 Protocol;
see also article 19, paragraph 4, subparagraph (a) of the 1953 Protocol.

8. For provisions of the 1972 Protocol concerning the Commission, see
article 6 [amending article 14, paragraph 1, subparagraph (a) and subpara-
graph (¢) (which becomes subparagraph (d) by the amendment) of the Single
Convention] and article 13 (adding the new paragraph (f) to article 35 of the
Single Convention).

9. For provisions defining the “charter” functions of the Commission
and determining its composition, see Council resolutions: 9 (I), 199 (VIII),
845 (XXXII), II and III, paragraph 1, 1147 (XLI), paragraph 4, 1156 (XLI) II
and 1663 (LII). For the Commission’s “‘Sub-Commission on Illicit Traffic and
Related Matters in the Near and Middle East”, see report of the Commission
on Narcotic Drugs on its Twenty-fifth Session, resolution 6 (XXV) of the
Commission,! 0 and Coluncil resolution 1776 (LIV).

10. As regards the power of the Council to review and change decisions
of the Commission pursuant to article 2, paragraphs S, 6 and 8, see below,
comments on article 2, paragraph 8; see also paragraph 1 of the comments on
article 3, paragraph 4.

11. See also the 1961 Commentary on article 3, paragraph 8, subpara-
graphs (a), (c¢) and (d) and paragraph 9 and article 7 of the Single Convention.

10 Official Records of the Economic and Social Council, Fifty-fourth Session,
Supplement No, 3 (E/5248), paragraph 487
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Paragraph (c)

(c) “Board” means the International Narcotics Control Board pro-
vided for in the Single Convention on Narcotic Drugs, 1961.

Commentary

1. It is submitted that it was undoubtedly the intention of the authors
of the Vienna Convention that the term “Single Convention on Narcotic
Drugs, 1961” in paragraph (c) should refer to that Convention as it may be
amended from time to time. This is so although the 1972 Conference seems
to have overlooked the Vienna Convention when providing in article 20,
paragraph 2 of the 1972 Protocol amending the Single Convention that the
Board as it will be constituted under that Protocol should, with respect to
those Parties to the unamended Single Convention and to those Parties to the
treaties enumerated in article 44 of that Convention which are not parties to
the Protocol, undertake the functions of the Board as constituted under the
unamended Single Convention. This article 44 does not, and having been
adopted in 1961 could not, list the Vienna Convention.

2. The authority of the Board as it will be constituted under the terms
of the 1972 Protocol to perform the functions conferred on it by the Vienna
Convention could also be justified on reasons given by the International
Court of Justice in its Advisory Opinion on the International Status of South
West Africa in 1950.11 The Court held in that case that international control
continued to exist, even when the original organs of control had ceased to
exist, and control could be exercised by new organs performing similar
supervisory functions.1?2

3. The constitutional provisions concerning the Board are laid down in
articles 9 to 11 of the Single Convention.

4. Prior to the coming into force of the 1972 Protocol, the members of
the Board were elected for a term of three years by the Council, which chose
three Board members from a list of at least five persons nominated by WHO
and eight Board members from a list of candidates nominated by Members of
the United Nations and by Parties to the Single Convention which were not
members of the United Nations.

5. The number of Board members has been increased, by article 2 of the
1972 Protocol (amending article 9, paragraph 1 of the Single Convention) to
thirteen, three members to be elected by the Council from a list of at least
five persons to be nominated by WHO, and the remaining ten members to be

. ;513 International status of South-West Africa, Advisory Opinion: I.C.J. Reports 1950,
p. 128.

12 1bid., p. 136 where the Court stated: “It cannot be admitted that the obligation
to submit to supervision has disappeared merely because the supervisory organ has
ceased to exist, when the United Nations has another international organ performing
similar, though not identical supervisory functions”; see also the opinion of the Legal
Adviser of the 1961 Conference, 1961 Records, vol. 1. p. 174.
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elected from a list of candidates to be nominated by the Members of the
United Nations and by Parties to the Single Convention which are not
members of the United Nations. The 1972 Protocol, by its article 3
(amending article 10, paragraph 1 of the Single Convention), also extends the
term of office of members of the Board from three to five years. Pursuant to
article 20, paragraph 2 of the 1972 Protocol the Council decided at its
1983rd plenary meeting on 15 January 1976 that the Board, as constituted
under the amendments of its constitution by that Protocol, will enter upon
its duties on 2 March 1977.

6. The following provisions of the Vienna Convention deal with
functions of the Board: article 2, paragraph 7 (receipt of communications of
the Secretary-General concerning decisions of the Commission relating to the
Schedules) and paragraph 8, subparagraph (c) (receipt of communications of
the Secretary-General relating to decisions of the Council acting on appeal
against those decisions of the Commission); article 3, paragraph 3 (receipt of
communications of the Secretary-General concerning the exemption of
preparation by Parties to the Vienna Convention) and paragraph 4 (receipt of
communications of the Secretary-General relating to the termination of such
exemptions by the Commission); article 16, paragraphs 4 and 5 (concerning
the statistical information which must be furnished to the Board by Parties to
the Vienna Convention); article 16, paragraph 6 (concerning the right of the
Board to determine the manner in which and the dates by which information
pursuant to article 16, paragraph 4 should be furnished); article 18
(concerning reports of the Board to the Council); article 19 (on the measures
which the Board may take to ensure the execution of the provisions of the
Convention) and article 24 (on the expenses of the Board). As regards
provisions of the Single Convention relating to the Board, see: article 1,
paragraph 1, subparagraph (a); article 3, paragraph 7 and paragraph 8, sub-
paragraph (c); article 5; article 6; article 8, paragraph (b); articles 9 to 16;
articles 19 and 20; article 21, paragraphs 3 and 4; article 24, paragraph 2,
subparagraph (a) and paragraph 4, subparagraph (a), clause (ii); article 27,
paragraph 2; article 45 and article 49, paragraph 3, subparagraph (b) and
paragraph 4, subparagraph (a), clauses (ii) and (iii) and concluding clause and
subparagraph (b).

7. See also the 1961 Commentary, comments on article 1, paragraph 1,
introductory subparagraph and subparagraph (a), general comments on
article 9 and comments on article 45.

8. As regards functions which the Board as constituted under the terms
of the unamended Single Convention performs under earlier drug treaties
pursuant to article 45, paragraph 2 of the Single Convention, and as
constituted under the terms of the 1972 Protocol will perform pursuant to
article 20, paragraph 2 of the 1972 Protocol, see: articles 21 (obsolete), 22,
23, 24, 25 (very important), 26 and 27 of the 1925 Convention; articles 2 to
8, 13 (requiring application of provisions of the 1925 Convention to drugs
controlled by the 1931 Convention) and 14 (paragraph 1 of this article being
obsolete) of the 1931 Convention; article 1, paragraph 3 and paragraph 4
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(requiring the application of provisions of the 1931 Convention and thus of
provisions of the 1925 Convention to drugs placed under control by operation
of the 1948 Protocol); article 2 and article 3 of the 1948 Protocol; and
article 4, paragraph (c); article 5, paragraph 1, subparagraph (b), and para-
graphs 2 to 5; article 7, paragraph S; articles 8 and 9; articles 11 to 13 and
article 19, paragraph 4, subparagraph (b) and paragraph 5, subparagraph (a),
clauses (ii) and (iii) and concluding clause and subparagraph (b) of the 1953
Protocol.

9. For functions which the Board has under the Single Convention as
amended by the 1972 Protocol in addition to its functions under the
unamended text of the Single Convention, see the following provisions of
that Protocol: article 2 (adding paragraphs 4 and S to article 9 of the Single
Convention); article S5 (amending article 12, paragraph 5 of the Single
Convention); article 6 (amending article 14, paragraph 1, subparagraphs (a)
and (c) of the Single Convention, the latter subparagraph becoming
subparagraph (d) in the amended text, and adding a new subparagraph
designated subparagraph (c) in the new text); article 7 (adding the new article
14 bis to the Single Convention); article 8 (amending article 16 of the Single
Convention); article 9 (adding subparagraphs(e) to (h) to article 19,
paragraph 1 of the Single Convention); article 10 (adding subparagraph (g) to
article 20, paragraph 1 of the Single Convention); article 11 (adding article 21
bis, paragraphs 2 to 5 to the text of the Single Convention); article 13 (adding
paragraphs (f) and (g) to article 35 of the Single Convention) and article 16
(adding a new article 38 bis to the text of the Single Convention); see also
article 1 (amending article 2, paragraphs 6 and 7 of the Single Convention);
article 9 (amending article 19, paragraphs 2 and 5 of the Single Convention);
article 11 (adding article 21 bis, paragraph 1 to the Single Convention) and
article 20, paragraphs 1 and 2.

Paragraph (d)

(d) “Secretary-General” means the Secretary-General of the United
Nations.

Commentary

1. As does the Single Convention,!3 the Vienna Convention entrusts to
the Secretary-General two different kinds of functions, namely those of a
substantive nature and those of a “ministerial” character. The substantive
functions relate to the implementation of the international control measures
required by the Convention. The ministerial functions are those which the
Secretary-General has in connexion with signatures, ratifications, accessions,
entry into force, reservations, territorial application, amendment of the
Convention and the deposit of the original treaty. The ministerial functions
are included in the “final” or “formal” clauses of the Convention, i.e. in its
articles 25 to 30, 32 and 33 and in its concluding paragraph.

13 And earlier drug treaties.
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2. Substantive provisions in the main body of the Vienna Convention
which refer expressly to the Secretary-General are: article 2, paragraphs 1, 2,
7, introductory subparagraph and paragraph 8, subparagraphs (a) and (b);14
article 3, paragraphs 3 and 4; article 13, paragraph 1; article 16, paragraph 1,
introductory subparagraph, paragraph 2 and paragraph 3; article 18, para-
graph 2; and article 21, paragraph (b). Other provisions which do not refer to
the Secretary-General “expressis verbis” imply the performance of functions
by him; e.g. article 16, paragraphs 4 and S; article 18, paragraph 1; article 19,
paragraph 1, all subparagraphs, paragraphs 2, 3 and 5;15 article 21, para-
graph (c); and article 24.

Paragraph (&)

(e) “Psychotropic substance” means any substance, natural or
synthetic, or any natural material in Schedule I, II, III or IV.

Commentary

1. The definition distinguishes on the one hand four classes of
psychotropic substances, namely the different groups listed in the four
schedules and subject to different control régimes of varying strictness, and
on the other hand three kinds, namely “natural” and “synthetic” substances
and those referred to as “natural material”. The latter distinction does not
indicate the special régime whose application the Vienna Convention requires.
The particular control measures governing a psychotropic substance’ are
determined by the schedule in which it is listed, and not by its character of a
“synthetic” or “natural” psychotropic substance or of a “natural material”.
The quality of being “synthetic” or ‘“natural” or a “natural material”,
therefore, normally does not appear to be of legal importance. There is,
however, one provision which would apply only to some of those
psychotropic substances in Schedule I which are “natural” or- “natural
material”. Article 32, paragraph 4 provides that a State on whose territory
plants containing such substances grow wild may make a reservation in
respect of control measures required by article 7 for those psychotropic
substances in Schedule 1. Such a reservation, however, could not affect the
measures applicable to the international trade and could be made only in
relation to substances ‘“‘which are traditionally used by certain small, clearly
determined groups in magical or religious rites”.16

2. The term “synthetic” appears to refer to a psychotropic substance
manufactured by a process of full chemical synthesis. One may also assume

14 Subparagraph (c) does not refer expressly to the Secretary-General, but the
function of transmitting the Council’s decision under this provision has to be carried out
by the Secretary-General.

15 These secretariat functions under these provisions of article 16, paragraphs 4 and
5, and articles 18 and 19 would be carried out by a secretariat furnished by the
Secretary-General; see article 16 of the Single Convention in its unamended version and
as amended by article 8 of the 1972 Protocol.

16 See also below comments on article 32, paragraph 4.
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that the authors of the Vienna Convention intended to apply the term
“natural material” to parts of a plant which constitute a psychotropic
substance, and the term “natural psychotropic substance” to a substance
obtained directly from a plant by some process of manufacturing!? which
was relatively simple, and in any event much simpler than a process of full
chemical synthesis. The same psychotropic substance may, however, be
obtained directly from a plant or be manufactured by a full synthetic process,
and thus be either “natural” or ‘“‘synthetic”. ‘“Mescaline” included in
Schedule 1 is such a substance.18

3. There are isolated provisions in the Vienna Convention which apply
to other substances than psychotropic substances, i.e. article 2, paragraph 9,
applying to substances which are not listed in any of the Schedules and may
be used in the illicit manufacture of psychotropic substances, and article 22,
paragraph 3, applying to substances not listed in the Schedules and to
equipment which are used or intended to be used in the commission of
offences governed by the penal provisions of article 22 of the Vienna
Convention.19

4. While the Single Convention always employs the term “drug” in
reference to a substance listed in its Schedule I or II, the Vienna Convention
very often does not use the term “psychotropic substance” when referring to
a substance in one of its four Schedules. It uses in numerous such cases
simply the word “substance” with an indication of its being listed in a
Schedule or of the particular Schedule in which it is listed.20 In a number of
other cases, where by words of reference or by the context it is made clear
that what is meant is a psychotropic substance, the Convention employs the
word “substance” without an indication of its inclusion in a Schedule.21

Paragraph (f)

(f) “Preparation’ means:

(i) any solution or mixture, in whatever physical state, containing
one or more psychotropic substances, or

(ii) one or more psychotropic substances in dosage form.

17 Article 1, paragraph (i).

18 See 1961 Commentary on article 1, paragraph 1, subparagraph (j) of the Single
Convention where the definition of “‘drug” also refers to ‘“‘natural” or “synthetic” drugs
(paragraph 4 of the comments). See also Mimeographed 1971 Records, E/[CONF.58/
L.4/Add. 5, foot-notes 1 and 3; and E/CONF.58/C.3/L.10; 1971 Records, vol. 1, pp. 53
to 54 of English text, vol. II, Summary Records of the nineteenth plenary meeting,
paragraphs 53 to 56 and 79 to 80 (pp. 78 and 79 of the English text).

19 See below comments on article 2, paragraph 9 and on article 22, paragraph 3.

20 See article 2, paragraphs 6 and 7; articles 5, 7, 8, paragraph 1; articles 9, 11, 12,
13, 14, 16, paragraph 4. The use of the word “psychotropic” would of course be a
pleonasm where the listing of the substance in a Schedule is indicated.

21 See article 3, paragraphs 1 and 2; article 4, paragraph (c); article 10, paragraph 2;
article 12, paragraph 3, paragraphs (e) to (h); article 13, paragraphs 2 and 3; and article
14, paragraphs 2 and 3.
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Commentary

1. The term “preparation” as defined in this paragraph is much broader
than in the Single Convention.22

2. The definition given in subparagraph (i) of the paragraph under
consideration would include also gaseous solutions or mixtures.23 In order to
be a “preparation” in the meaning of that subparagraph, the mixture or
solution must always contain a substance not controlled by the Vienna
Convention, in addition to one or more controlled substances. A mixture or
solution consisting only of psychotropic substances24 cannot be considered
to be a preparation in the sense of subparagraph (i). This follows from the
text of subparagraph (ii), which otherwise would not have to include a
combination of two or more psychotropic substances in ‘“‘dosage” form
within the term “preparation”.

3. Subparagraph (ii) of the paragraph under consideration is intended to
extend the scope of the meaning of “preparation” to cover also any single
psychotropic substance or combination of psychotropic substances in
“dosage” form, even if not in the form of a solution or mixture which
contains also an uncontrolled substance. It follows from the phrase “dosage
form” that the term “preparation” in the sense of subparagraph (ii) refers to
a measured small quantity of a psychotropic drug or a combination of
psychotropic drugs in whatever form [tablet (pill), ampoule or powder]
ready for consumption by, or administration to, a patient or animal, no
matter whether orally or by parenteral (subcutaneous or intravenous)
injection or otherwise.

4. Provisions of the Vienna Convention referring specifically to prepara-
tions are: article 1, paragraph (i), article 3; article 4, paragraph (a); article 11,
paragraph 6 and article 16, paragraph 4, subparagraph (c¢) and concluding
sentence.

5. The application of the term preparation to “one or more psycho-
tropic substances in dosage form” appears to accord with the technical
terminology used in the field of medicine, pharmacology and pharmaceutical
science.

22 Article 1, paragraph 1, subparagraph (s); the word “preparation” is not defined
in the drug treaties preceding the Single Convention, but as employed in these treaties
has always been understood to refer to a mixture.

23 “Preparation” as defined in article 1, paragraph 1, subparagraph (s) of the Single
Convention does not include gaseous mixtures. That Convention’s definition reads:
* ‘Preparation’ means a mixture, solid or liquid, containing a drug”. This definition
implies a mixture with an uncontrolled substance. Theoretically such a preparation could
include more than one drug controlled by the Single Convention provided always that it
contains also a substance not controlled by that Convention; see also 1961 Commentary
on article 2, paragraph 3 (paragraph 1 of the comments on this provision),

24 Article 1, paragraph (e) of the Vienna Convention.
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6. In article 1, paragraph (i) it is stipulated that the term “manufacture”
should also include the making of preparations other than those made on
prescription in pharmacies. The definition of “manufacture” in the Single
Convention does not include the making of preparations. In view of that
Convention’s provision subjecting preparations?25 to the same measures of
control as the drugs which they contain, it is nevertheless held that the
requirement of licensing the manufacture of drugs controlled by the Single
Convention also applies to the making of preparations containing such
drugs.26 It may be recalled in this connexion that the Vienna Convention in
its article 3, paragraph 1 also requires that preparations should be subject to
the measures applicable to the most strictly controlled psychotropic
substance which they contain.

7. It is submitted that article 3, paragraphs 2 to 4 could not be applied
to all preparations falling within the scope of the definition in article 1,
paragraph (f), but only to those which in addition to a psychotropic
substance2? also contain a non-controlled substance in the way described in
article 3, paragraph 2.28

8. Under article 4, paragraph (a) international travellers could be
permitted to carry small quantities of “preparations” for personal use. As
submitted further below, that authority refers to preparations in “dosage
form”, whether or not they are combinations of psychotropic substances
with non-psychotropic substances.2?

9. Article 16, paragraph 4, excludes from the statistical information on
manufacture which Parties are bound to furnish to the Board the quantities
of preparations which were manufactured. The Single Convention stipulates
in another context more generally that Parties are not required to supply
statistical data on preparations distinct from those dealing with the controlled
drugs which they contain.30

25 Other than those in Schedule III of the Single Convention, see article 2,
paragraph 3 of that Convention.

26 1961 Commentary on article 1, paragraph 1, subparagraph (n) (paragraph 12 of
the comments on this provision and foot-note 44 thereto) and on article 29, paragraph 1
(paragraph 4 of the comments on this provision) and paragraph 2, subparagraph (b)
(paragraph 1 of the comments on this subparagraph); see also the 1961 Commentary on
article 30, paragraph 1, subparagraph (a) (paragraph 6 of the comments) and
subparagraph (b), clause (ii) (paragraph 7 of the comments) and article 31, paragraph 3,
subparagraph (a) (paragraph 5 of the comments).

27 Preparations containing a psychotropic substance in Schedule I are outside the
scope of these provisions.

28 See below comments on article 3, paragraphs 2 and 3.

29 See below comments on article 4, paragraph (a).

30 Article 2, paragraph 3 of the Single Convention; 1961 Commentary on article 1,
paragraph 1, subparagraph (n) (paragraph 10 of the comments), article 2, paragraph 3
(paragraph 2 of the comments) and article 20, paragraph 1, subparagraph (a) (para-
graph 9 of the comments); and Form P of the Board (3¢d edition, Gctober 1973),
particularly instructions Nos.'3,’5 and 9.
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Paragraph (g)

(g) “Schedule I, “Schedule II”’, “Schedule III”” and “Schedule IV”
mean the correspondingly numbered lists of psychotropic substances
annexed to this Convention, as altered in accordance with article 2.

Commentary

1. The Vienna Convention follows closely the Single Convention in
providing for Schedules listing four groups of psychotropic substances,3!
subject to four different régimes of varying strictness.

2. As does the Single Convention,32 the Vienna Convention permits the
amendment of the Schedules by a different and simpler procedure33 than the
revision of other parts of the treaty. As under the terms of the Single
Convention amendments of the Schedules of the Vienna Convention by that
procedure may impose on Parties additional obligations without their consent
while other amendments to be binding upon a Party require its express or
tacit agreement.34

3. Under the Single Convention all control measures applicable to drugs
subject to a more lenient régime must also be applied to drugs falling under a
more strict régime, which on its part is distinguished from a less strict régime
by “additional” control measures not required under the more lenient régime.
The régimes of the Vienna Convention in general also differ from each other
in the same way. There are, however, provisions which apply to psychotropic
substances under a less strict régime and not to psychotropic substances
under a more strict régime.35S

4. The Vienna Convention does not have a Schedule corresponding to
Schedule III of the Single Convention which in regard to all Parties to the
treaty36 exempts listed preparations, often referred to somewhat inexactly as
“exempted preparations”, from certain control measures. The Vienna
Convention, on the other hand, permits Parties under conditions which it
prescribes,37 unilaterally to exempt preparations from some measures of
control.38 This authority is subject to the right of the Commission, taking

31 Article 1, paragraph (e).

32 Article 3.

33 Article 2.

34 Article 47 of the Single Convention and article 30 of the Vienna Convention.

35 See article 9, paragraphs 1 and 2; article 11, paragraphs 4 to 6; article 12,
paragraph 2; article 13 and article 16, paragraph 4, subparagraphs (b) to (d) of the
Vienna Convention.

36 For a historical review of the treaty position of preparations exempted from some
measures of control applicable to drugs which they contain, see 1961 Commentary,
comments on article 2, paragraph 4. It may be recalled that such preparations are
referred to in the 1931 Convention as “preparations for the export of which export
authorizations are not required”’

37 Article 3, paragraph 2.

38 Article 3, paragraph 3.
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into account the views and recommendations of WHO, to terminate wholly or
partially such unilateral exemptions.39

5. The various régimes of the Vienna Convention differ much more from
each other than those of the Single Convention. Moreover, by the operation
of article 2, paragraph 7 and article 3, paragraphs 2 and 3 of the Vienna
Convention, the treaty obligations of Parties in regard to a particular
psychotropic substance or preparation may not be the same, while the
obligations of all Parties in respect to the same drug or preparation are under
the Single Convention under equal conditions identical. Article 2, para-
graph 740 provides for the right of partial non-acceptance by a Party of
decisions of the Commission to place a non-controlled substance under
control or an already controlled substance under a more strict régime.
Article 3, paragraphs 2 and 3, authorizes each Party to exempt unilaterally a
preparation from some measures of control.41

6. The Commission is under the Vienna Convention authorized to place
two kinds of substances under control by placing them in one of the four
Schedules: those which have the dependence-producing and mind-altering
properties described in article 2, paragraph 4, subparagraph (a), clause (i), and
those which are capable of producing similar abuse and similar ill effects as a
substance already included in a Schedule, as provided in clause (ii) of that
subparagraph. It will be noted that, in the case of the second category of
substances, it is not required that the substance concerned be capable of
producing the “same’ harmful effects as a substance already under control. It
is sufficient that the substance in question can cause ‘“‘similar” injurious
effects. The inclusion by the Commission of “similar” substances in the
Schedules may thus gradually change the character of these lists and extend
the scope of the notion of “similarity” as a justification for placing a
substance under international control. A gradual adjustment to changing
conditions may, therefore, be brought about in the course of the application
of the Vienna Convention, and in particular of its article 2, paragraphs 4
and 542

7. It is submittted that the Schedules of the Vienna Convention may be
modified not only by the Commission pursuant to article 2, paragraphs 4 to
6, but also by the amendment procedure provided for in article 30.43 -The
latter procedure may suggest itself if it is desired to place a substance under
international control which does not have the properties required under
article 2, paragraphs 4 and 5, for the Commission’s action, and thus to
increase the Commission’s authority to place additional substances under

39 Article 3, paragraph 4 of the Vienna Convention.

40 See below, comments on this provision.

41 See below, comments on these provisions.

42 See also 1961 Commentary (paragraph 8 of the comments) on article 3,
paragraph 3, subparagraph (iii) of the Single Convention.

43 See below comments on this article; see also 1961 Commentary (paragraph 5 of
the comments) on article 47 of the Single Convention.
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control. Unlike the Single Convention,44 the Vienna Convention does not
contain in any one place a synopsis summarizing the control provisions of its
various régimes applicable to substances in its different Schedules.

8. See also the 1961 Commentary on article 1, paragraph 1, subpara-
graph (u).

Paragraph (h)

(h) “Export’” and “import” mean in their respective connotations the
physical transfer of a psychotropic substance from one State to another
State.

Commentary

1. The definitions of the terms “export” and “import” given in the
paragraph under consideration differ from those of the same terms in
article 1, paragraph 1, subparagraph (m) of the Single Convention45 in that
they do not expressly cover the “interregional” trade, i.e. the physical
transfer of controlled substances from one “region’ to another “region” of
the same State .46

2. It appears, however, that the terms “export” and “import” in the
Vienna Convention are used in the same sense as in the Single Convention, i.e.
to include also the interregional shipment of psychotropic substances. In
some places the fact that the two terms refer also to movements from or to a
region of the same State is clear from the text itself (using the term
“region”), and in other provisions the view presented here follows from the
context or from the purpose of the provision in question governing exports or
imports; see the following provisions in which—it is held—the terms “export”
or “import” also include interregional physical transfers of psychotropic
substances: article 5, paragraph 2; article 7, paragraph (f); article 8, para-
graphs 1 and 2, subparagraph (a): article 11, paragraphs 2 and 5; article 12;
article 14, paragraph 1; article 16, paragraph 4; subparagraphs (a) and (b) and
paragraph 5; and article 19, paragraph 2.

3. It is on the other hand submitted that article 13 refers only to
interstate movements of psychotropic substances and that consequently the
words “export” and “import” as used in this article do not cover transfers of
psychotropic substances from one region to another region of the same State.

44 Article 2.

45 And in article 1 of the 1953 Protocol.

46 The definitions of the Single Convention and of the 1953 Protocol refer to the
transfer “from one ‘territory’ to another ‘territory’ of the same State”, both treaties
calling ““territory” what the Vienna Convention calls “‘region”; see also above the general
comments on article 1 and below paragraph (k) of article 1 4nd the commentary
thereon.
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There can however be no objection to a Party applying mutatis mutandis the
rules of that article also to its interregional trade .47

4. It may also be mentioned in this connexion that article 4, para-
graph (a) concerning the carriage by international travellers of smzll quan-
tities of psychotropic drugs (in Schedules II, III or IV) appears to refer only
to interstate and not to interregional transfers of such substances. It may
however be assumed a fortiori that Parties may apply the rule of that
paragraph also to interregional travel.48

5. As under the terms of the Single Convention, the question may arise
as to the exact moment at which an export or import has taken place. As
regards an import, is it the time of the consignment’s crossing the border of
the importing State or region, that of its customs clearance, or that of its
receipt by the importer? As regards an export, is it the time of the
shipment’s dispatch, of its passing customs control, or of its crossing the
frontier of the exporting State or region? The time of crossing, clearance,
receipt or dispatch—as the case may be—may not fall into the same calendar
year.49

6. It is admitted that this question of exact timing of a particular import
or export is much less important under the Vienna Convention than under
the Single Convention, because under the former there are no provisions
limiting the amounts of controlled substances which a country or region may
import as-are under the latter.50 The problem will also very rarely arise, since
the Board receives only annual and not more frequent export and import
data.s!

7. The Board requests that the import and export “statistics should be
based, as far as possible, on the actual movement across frontiers” and not on
the date of the import and export authorizations or on the time of customs
clearance.52 It is true-—as national authorities have claimed in regard to
imports and exports subject to the Single Convention—that very often it will

47 See below the general comments on article 13.
48 See below comments on this provision.

49 It may be noted that pursuant to article 16, paragraph 4, subparagraphs (a) and
(b) and paragraph 6 of the Board receives only annual export and import statistics; see
also Form P of the Board (4th edition, October 1974) which was prepared under
resolution I of the 1971 Conference [1971 Records, vol.1 (English), p.128] and
Council resolution 1576 (L) concerning the provisional application of the Vienna
Convention pending its coming into force.

S0 Article 21, paragraphs 1 to 4 and article 31, paragraph 1, subparagraph (b) of the
Single Convention, The establishment of the exact time of an export may occasionally
also be relevant in determining whether under article 24, paragraph 2, subparagraph (a)
and paragraph 4, subparagraph (a), clause (ii) of the Single Convention a Party has in a
given year exported more than five tons of opium which it “produced”.

511t will be recalled that under article 20, paragraph 1, subparagraph (d) and
paragraph 2, subparagraph (b} of the Single Convention Parties are required to furnish
quarterly import and export figures. See also foot-note 49 above.

52 See the Board’s Form P (3rd edition, October 1973), Instruction 13, and A/S
(9th edition, November 1973), Instruction 10.
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be very difficult or even impossible to establish the exact time of the border
crossing. It is for this reason that the Board has stated that the statistics
should be “based” only ‘“‘as far as possible” on the actual movement over the
frontier.

8. It is submitted that national authorities will comply with the Board’s
conception of the terms “import” and “export” if they consider as the time
of the border crossing, in the case of an import, the earliest possible moment
at which they could become aware of the entry of the shipment, and, in the
case of an export, a moment as near as possible to the actual movement over
the frontier, i.e. in the former case, the actual arrival of the goods for customs
control, and in the latter case, their departure from the customs house or
customs control. These moments, and not the dates of customs clearance
which should normally be done with dispatch but may sometimes be delayed,
should be the basis for timing the exports and imports for the purpose of
computing the statistical data to be supplied to the Board.53

9. As regards the Board’s authority to determine the timing of exports
and imports which Parties should take into account in computing the
statistical data, see article 16, paragraph 6, providing that Parties should
furnish the statistical figures “in such a manner” as the Board may request.

10. For the purpose of determining whether an export or import has
taken place, a bonded warehouse, free port and free zone are considered by
the Board to be a part of the State or region in which they are situated.
Consequently, shipments sent to such a warehouse, port or zone are
considered “exports” and “imports” only if in this process they leave the
State or region from which they originate. The same applies to consignments
from such locations. Psychotropic drugs which while in transit through a
State or region are temporarily placed in a bonded warehouse, free port or
free zone pending their further shipment are not to be considered to have
been imported or exported by the State or region of transit.

11. Consignments sent to a particular region of another State are to be
considered to have been imported only when they cross the border of the
importing region and not at the moment, if earlier, at which they cross the
border of the State to which the importing region belongs.

12. Psychotropic drugs which for any reason whatsoever are returned by
the importing State or region to the State or region from which they had
been exported are to be treated as having been exported by the former and to
have been imported by the latter.54

53 For a more detailed discussion of the problem determining the exact date of
exports and imports, see 1961 Commentary on article 1, paragraph 1, subparagraph (m)
(paragraphs 1 to 5 of the comments).

54 1961 Commentary on article 1, paragraph 1, subparagraph (m) (paragraphs 6 and
7 of the comments); Form P, referred to in foot-note 52 above, Instruction 14 and Form
A/S, mentioned in the same foot-note, Instruction 11.
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Paragraph (i)

(i) “Manufacture” means all processes by which psychotropic sub-
stances may be obtained, and includes refining as well as the trans-
formation of psychotropic substances into other psychotropic substances.
The term also includes the making of preparations other than those made
on prescription in pharmacies.

Commentary

1. The term “manufacture” as defined in the paragraph under considera-
tion differs from that in article 1, paragraph 1, subparagraph (n) of the Single
Convention by including the making of preparations’5 and also the
separation of psychotropic substances from the plants from which they are
obtained.5 6

2. Because the making of preparations is included in the term “manufac-
ture”, article 16, paragraph 4, closing subparagraph expressly excludes the
quantities of “preparations manufactured” from the statistical information
which Parties under subparagraphs (a) and (b) of that paragraph have to
furnish to the Board on the manufacture of psychotropic substances.

3. In article 11, paragraph 6 and in article 16, paragraph 4, subpara-
graph (¢) the term “manufacture” is expressly used for the making of
“exempt” preparations.5 7

4. The making of preparations in pharmacies on prescription would be
“distribution” of, or (retail) “trade” in, the psychotropic substances which
they contain.

5. The term ‘“pharmacies” as used in the paragraph under consideration
is not limited to those retail outlets which are technically referred to by this
designation or by an equivalent word in another language, but is intended to
cover all licensed retail traders in psychotropic substances.58

6. It appears also to follow from the common meaning of the word
“manufacture” and from the purpose of the provision under consideration
that the compounding of preparations by medical practitioners for dispensa-
tion or administration to their patients or to animals or for retail sale to their

551961 Commentary on article 1, paragraph 1, subparagraph (n) of the Single
Convention (paragraph 12 of the comments).

56 The separation of controlled drugs other than opium, coca leaves, cannabis and
cannabis resin from the plants from which they are obtained would under the Single
Convention not be excluded as “production” from the term “manufacture” but
constitute “manufacture’’, 1961 commentary on article 1, paragraph 1, subparagraph ()
of the Single Convention (paragraph 4 of the comments).

57 Article 3, paragraphs 2 to 4.

58 1971 Records, vol. 11, paragraphs 6 to 31 of the Summary Records of the
twentieth plenary meeting, pp. 81 to 82 of the English text.
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patients, to holders of animals which they treat or other persons,5® does not
constitute “manufacture” within the meaning of the Vienna Convention, but
may be considered part of the process of sale, distribution, dispensation or
administration of psychotropic substances and their preparations.60

7. Consequently licensed retail outlets of psychotropic substances do
not require a manufacturing licence under article 8, paragraph 1 in order to
be authorized to make on prescription preparations of substances in
Schedules II, III or IV.61 Medical practitioners also do not need a
manufacturing licence for the compounding of preparations of such sub-
stances. Moreover, the latter also do not require a retail trade licence or any
licence at all for such compounding as long as they do it while performing
therapeutic or scientific functions.62 The distribution including the com-
pounding for retail distribution by such a practitioner to persons who are not
his patients or to holders of animals which he does not treat, is, however, not
a “therapeutic” or “scientific” function and is, therefore, subject to the
requirement of a retail trade licence.63

8. Like the Single Convention, the Vienna Convention does not employ
the term “conversion” used by the 1931 Convention for a process which it
distinguishes from “manufacture”.64 Like the Single Convention, the Vienna
Convention expressly includes in the term “manufacture” part of what the
1931 Convention, mutatis mutandis, calls “conversion”, namely the trans-
formation of psychotropic substances into other psychotropic substances.
The term “manufacture” as defined in the paragraph under consideration
does not cover the transformation of psychotropic substances into substances
not controlled by the Vienna Convention.65 In its article 4, paragraph (b)
this Convention, however, employs the term “manufacture” for the trans-
formation of psychotropic substances (other than those listed in Schedule I)
into non-controlled “substances or products”, i.e. into substances not listed

59 Physicians are in some countries authorized to sell medicines not only to their
patients, but also to other persons, particularly in places without an authorized
pharmacist; 1961 Commentary on article 30, paragraph 1, subparagraph (c) of the Single
Convention (paragraph 4 of the comments).

60 1961 Commentary on article 29, paragraph 1 of the Single Convention
(paragraph 4 of the comments).

61 See however article 7, paragraph (b) and below the comments thereon.
62 Article 8, paragraph 3.

63 1961 Commentary on article 30, paragraph 1, subparagraph (c) (paragraph 4 of
the comments).

64 The 1931 Convention (article 1, paragraph 4) defines conversion as the trans-
formation of a “drug” by a chemcial process, with the exception of the transformation
of alkaloids into their salts; see 1931 commentary, paragraph 51. It does not matter
whether the controlled drug is transformed into another controlled drug or into an
uncontrolled substance.

65 The 1931 Convention in defining “conversion” does not exclude from the term
the transformation into non-controlled substances. The definition of manufacture by
article 1, paragraph 1, subparagraph (n) of the Single Convention excludes the trans-
formation of (controlled) drugs into non-controlled substances.
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in any of the four Schedules of the Convention.66 That meaning of
manufacture in that place follows from the “context”.67

9. It is submitted that in some provisions controlling the manufacture of
psychotropic substances it would be in conformity with the aims of the
Vienna Convention if the term “manufacture” could be understood to
include the transformation of psychotropic substances into non-controlled
substances, although it must be agreed that the “context” does not requireé?
that “manufacture” be understood in that sense. It appears, however,
essential for the effective functioning of the Vienna Convention that the
manufacturers of non-controlled substances from psychotropic substances
should be subject to the licensing requirements and controls of article 8,
paragraphs 1, 2 and 4, and should be required to keep records at least of the
psychotropic substances used and of the non-controlled products obtained, in
the same way as manufacturers of exempted preparationsé® are bound to
maintain them pursuant to article 11, paragraph 6.69 Moreover, Parties to the
Vienna Convention are expressly obligated under article 16, paragraph 4,
subparagraph (d) to furnish to the Board statistical reports in regard to each
substance in Schedules II, III or IV on the quantities used for the making of
non-controlled substances. This appears to imply that they are bound to
require manufacturers who transform substances in those Schedules into
non-controlled substances to keep records of the psychotropic substances so
used. Control over such manufacturers would also imply the duty to obligate
them to maintain records as to the nature, quantity and initial disposal of the
non-controlled substances which they make;70 for the discussion of a similar
problem under the Single Convention regarding the transformation of
controlled drugs into substances not covered by that Convention, see 1961
Commentary on article 1, paragraph 1, subparagraph (n), paragraph 4 of the
comments.

10. As under the Single Convention,”! ‘“manufacture’ as defined in
article 1 of the Vienna Convention includes “refining” of crude psychotropic
substances. Such refining is consequently subject to all control measures
which apply to the manufacture of psychotropic substances, and the Board
may request separate statistical data on a psychotropic substance in its crude
and in its refined form. Judging by the Board’s practice under the Single
Convention, it is assumed that the Board would normally not need such
separate figures.

66 The Single Convention also employs in several places the term “manufacture” for
the making from (controlled) drugs of substances which it does not cover; see 1961
Commentary on article 1, paragraph 1, subparagraph (n) (paragraph 4 of the com-
ments).

67 Article 1, introductory paragraph of the Vienna Convention.

68 Article 3, paragraphs 2 to 4.

69 This provision refers of course exclusively to the manufacture of “exempt”
preparations.

70 Article 4, paragraph () of the Vienna Convention; see also article 11,
paragraph 6.

71 See also article 1, paragraph 4 of the 1931 Convention.
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11. Following the practice under the Single Convention and under
earlier drug treaties, it must be assumed that the salts of psychotropic
substances are substances different from their bases.?2 If they are included in
the Schedules, they become psychotropic substances separate from those
which are their bases. The 1971 Conference did not include the salts in the
Schedules. It may, however, be assumed that by the procedure pursuant to
article 2 the salts will be included in the Schedules, since in terms of medical
practice they have the same pharmacological properties as the bases
themselves and since some of the psychotropic substances are almost
exclusively used in form of their salts.”3 The making of the salts included in
the Schedules would be “manufacture” as defined in the paragraph under
consideration, and thus be subject to all the control measures of the Vienna
Convention applicable to the manufacture of the substances in that Schedule
in which they are listed. It is not probable that some salts of psychotropic
substances would not be included in the Schedules. Assuming, however, that
some of them would not be added to the Schedules, their making would be
“manufacture of non-psychotropic substances or products” under article 4,
paragraph (b), since they would be made by transforming the psychotropic
substances which are their bases.

12. Isomers, esters and ethers of psychotropic substances, whenever
their existence is possible, must also be considered to be substances different
from the psychotropic substances whose chemical variations they are.74 The
1971 Conference did not include them in the Schedules, either individually or
by a general formula, with the exception of the isomers of the tetrahydrocan-
nabinols in Schedule I. If included in the Schedules, their making from the
psychotropic substances whose chemical variations they represent would be
“manufacture” in the sense of the definition of this term in the paragraph
under consideration and if not so included their making would be
“manufacture of non-psychotropic substances or products” pursuant to
article 4, paragraph (b).

13. The making of psychotropic substances which only appear as an
intermediary stage in a continuous process of making other psychotropic
substances or non-controlled products would be manufacture in the sense of
article 1, paragraph (i), and consequently subject to the control provisions
applicable to the particular Schedule in which the intermediary substance is
listed, although sometimes or even very often the Board may not find it

72 See the Schedules I, II and IV of the Single Convention; article 1, paragraph 2 of
the 1931 Convention; and 1961 Commentary on article 1, paragraph 1, subparagraph (n)
(paragraph 10 of the comments); see also the Third Report of the Expert Committee on
Drugs Liable to Produce Addiction, World Health Organization Technical Report Series
No. 57, paragraph 4.3 (p. 8 of the English text).

73 Report of the Commission on Narcotic Drugs on its Third Special Session (1974),
Official Records of the Economic and Social Council: Fifty-sixth Session, Supplement
No. 6 (E/5458), paragraph 364.

74 Schedules I and II of the Single Convention; 1961 Commentary on article 1,
paragraph 1, subparagraph (n) (paragraphs 10 and 11 of the comments).
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necessary to request statistical data in respect of them. Statistical figures on
psychotropic substances representing an intermediary stage in an “‘inter-
rupted” process of making psychotropic or non-controlled substances would,
however, be needed by the Board for performing its functions.”s The
fabrication process would, e.g., have to be considered to be interrupted if the
intermediary product was transported to another factory, but not if it was
only transferred to another machine or to another unit of the same factory
without a lapse of time which would be held unusual under the conditions of
the work process concerned. It is admitted that it would in many cases be
very difficult to distinguish between a “continuous” process and an
interrupted one. It is suggested that, in case of doubt, it would be in the
interest of effective control to consider a work process “interrupted” rather
than “continuous”.

14. The separation of psychotropic substances from the plants which
yield them is “manufacture” in the sense of article 1, paragraph (i)76, and
thus controlled by the provisions applicable to the Schedule in which the
psychotropic substances concerned are listed. However, the application of
some of these control measures may quite often be very difficult because the
plants concerned are frequently cultivated, or grow wild, in remote places?7,
and the cultivators of the plants or the gatherers of the psychotropic
substances would as “‘manufacturers” have to maintain records pursuant to
article 11 which in many cases they would not be qualified to keep.
Governments would in a situation of this kind have to refuse to grant the
required licence,”8 special licence or “prior authorization”79 if—as would
very often be the case—the prospective harvester or gatherer was not qualified
for “the effective and faithful” execution of the provisions of the laws and
regulations which the Governments would have enacted in pursuance of the
Vienna Convention.80 It may be noted that in the case of psychotropic
substances in Schedule I, but not in the case of other psychotropic
substances, a Party could under the conditions of article 32, paragraph 4,
make a reservation by which it would in part be freed from the obligation to
require a “special licence” or “prior authorization”, or indeed any kind of
authorization or permit, for the gathering of the substances concérned in
Schedule 1.81 This would be the case where plants growing wild in the

75 1961 Commentary on article 19, paragraph 1, subparagraph (b) (paragraphs 4 and
S of the comments) and on article 20, paragraph 1, subparagraph (a) (paragraphs 6 and 7
of the comments).

76 See above the general comments on article 1 (paragraphs 4 and 5 of the
comments).

77 Which moreover may not be under effective administrative control of the
Government concerned.

78 Article 8, paragraph 1.

79 Article 7, paragraph (b).

80 Article 8, paragraph 4.

81 Article 8, paragraph 1 does not apply to substances in Schedule I.
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territory of the Party making the reservation are ‘‘traditionally used by
certain small, clearly determined groups in magical or religious rites’ .82

15. Cultivation of plants for the purpose of obtaining psychotropic
substances or raw materials for the manufacture of such substances is not
“manufacture” in the sense of article 1, paragraph (i). Many provisions of the
Vienna Convention governing psychotropic substances would be unsuitable’
for application to cultivation. The harvesting of psychotropic substances, i.e.
a separation of such substances from the plants from which they are
obtained, is “manufacture”.

16. See also 1961 Commentary on article 1, paragraph 1, subpara-
graphs (n) and ().

Paragraph (j)

(/) “Illicit traffic” means manufacture of or trafficking in psycho-
tropic substances contrary to the provisions of this Convention.

Commentary

1. While the definition of “illicit traffic” in article 1, paragraph 1,
subparagraph (1) of the Single Convention covers also cultivation of some
plants from which controlled drugs may be obtained, the term “illicit traffic”
in the sense of the paragraph under consideration does not include
cultivation. No provision of the Vienna Convention expressly controls
cultivation. However, pursuant to article 22, paragraph 2, subparagraph (a),
clause (ii), Parties may have to consider cultivation of plants from which
psychotropic substances may be obtained as an “attempt” to commit an
offence (of illicit traffic) punishable under article 22, paragraph 1, subpara-
graph (a), or as an act “preparatory” to such an offence.83

2. As included in the definition of “illicit traffic” in the Single
Convention, the word “trafficking” refers not only to all forms of
unauthorized trade and distribution, but also to unauthorized manufacture.
As used in the definition of the Vienna Convention it covers only all forms of
trade and distribution, but not manufacture, which is expressly mentioned as
being a form of illicit traffic (if unauthorized, i.e. carried on contrary to the
provisions of that Convention). However, in article 16, paragraph 3, subpara-
graph (d), “traffickers” refers also to illicit manufacturers.

3. It may be noted that article 22 of the Vienna Convention concerning
the actions which Parties should treat as punishable offences does not use the

82 It may perhaps seem to be incongruous that Parties may in such a situation free
themselves from the obligation to require authorization of “manufacture” in respect of
substances in Schedule I and not in regard to other psychotropic substances; but the
1971 Conference provided for this reservation in view of specific local conditions which
it had in mind and where only psychotropic substances in Schedule I would be involved.

83 See below the comments on article 22, paragraph 2, subparagraph (a), clause (ii).
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term “illicit traffic”. Attention may be drawn to the fact that the definition
of punishable offences in article 22 covers actions ‘“contrary to a law or
regulation adopted [by the Party concerned] in pursuance of its obligations
under this [the Vienna] Convention” while the definition of “illicit traffic”
in article 1, subparagraph (j) refers to actions “contrary to the provisions of
this Convention”. Both definitions do not appear to be coextensive. It may,
however, be assumed that the 1971 Conference intended that all actions in
the illicit traffic should be punishable offences pursuant to article 22,
paragraph 1, subparagraph (a).84

4. The term “illicit traffic” as defined in subparagraph (j) is consistently
used throughout the Convention; see the third paragraph of the preamble,
article 16, paragraph 3, introductory subparagraph and article 21, heading
and paragraphs (a), (b) and (c).

Paragraph (k)

(k) “Region” means any part of a State which pursuant to article 28
is treated as a separate entity for the purposes of this Convention.

Commentary

1. While the Single Convention uses the term “territory” in three
different meanings,85 the authors of the Vienna Convention intended to use
this word only for two of them, namely for a non-metropolitan territory for
the international relations of which a Party is responsible,86 and in the sense
of “geographic area”.87 The Vienna Convention uses the word “region” for
the third of the meanings in which the Single Convention employs the word
“territory”, namely for that of a separate administrative entity for applying
the treaty concerned.88 The authors of the Vienna Convention made this
substitution because they wanted to avoid using the same term for two
entirely different notions, namely for the political concept of a territory for
the international relations of which a Party is responsible, and for that of a
separate administrative entity for the purpose of treaty implementation.

2. However, the definition of the administrative term “territory” in the
Single Convention89 and that of the corresponding term “region” in the
Vienna are not identical. The Single Convention’s term “territory” means

84 See below, the comments on this provision.

85 See above, the general comments on article 1 (paragraphs 10 to 12 of the
comments); and 1961 Commentary on article 1, paragraph 1, subparagraph (y) of the
Single Convention.

86 The word “territory” is used in this “political” sense in article 27 and article 29,
paragraph 1.

87 For provisions in which “territory” is used in this sense, see above, foot-note 6.

88 See foot-note 5 above, for the provisions of the Vienna Convention in which the
term “‘region” is used.

89 Article 1, paragraph 1, subparagraph (y).
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“any part of a State which is treated as a separate entity for the application
of the system of import certificates and export authorizations”, while the
Vienna Convention’s term ‘‘region” refers to “any part of a State which
pursuant to article 28 is treated as a separate entity for the purposes of this
Convention”. It is submitted that the differences between the two phrases
“for the 'application of the system of import certificates and export
authorizations” and “for the purposes of this Convention” are in this context
not really substantive, because the separate application of the import
certificate and export authorization system of the Single Convention implies
the separate application of all administrative control measures of that
Convention, and being a separate entity for the purposes of the Vienna
Convention means in fact being a separate entity for the application of the
administrative controls of that latter treaty.

3. The Vienna Convention’s definition refers to its article 28, while the
Single Convention’s definition does not include a reference to its article 43,
which mutatis mutandis is substantively identical with article 28 of the
Vienna Convention. One may conclude that in order to be valid for the
purposes of the Vienna Convention, the “regional” structure of a Party must
always have been notified to the Secretary-General, and becomes effective
only on 1 January of the year following the year in which the notification
was made.90 This applies also to the regional organization of a State as it
exists at the time of its becoming a Party. It is submitted that there can be no
objection to a State making the required notification prior to that time if it
wishes that its regional structure be legally valid under the terms of the
Vienna Convention already at the date at which it becomes a Party.

4. While this view regarding the need for prior notification of the
regional structure as it would exist at the time of a State becoming a Party
appears to follow from the text of the Convention, it is submitted that one
may, in respect of that Convention’s provisions regarding regions, also
proceed from the assumption that States need not have implemented all their
treaty obligations at the date at which they become Parties, and that in
performing their treaty obligations in good faith®! they are allowed a
reasonable length of time for adopting the required measures. It follows that
a State may for the purposes of the Vienna Convention maintain its regional
structure as it exists at the time of its becoming a Party, provided that
without any undue delay it makes the necessary notifications pursuant to
article 28.

S. One may recall in this connexion that Parties to the Single
Convention are under article 43 of that treaty not bound to notify the
Secretary-General of the division of their area into separate entities

90 Article 28, paragraph 3.

91 Article 26 of the Vienna Convention on the Law of Treaties, done at Vienna on
23 May 1969, reproduced in United Nations Conference on the Law of Treaties. First
and Second Sessions, Official Records. Documents of the Conference, New York, United
Nations 1971 (A/CONF. 39/11/Add.2, Sales No.: E.70.V.5), pp. 287 et sequitur.
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(“territories”) for the purposes of that Convention, as long as the divisions
existing at the time of their becoming Parties are not modified.92 This
follows mainly from the fact that the Single Convention’s definition of
“territory” in the administrative meaning of this term does not refer to its
article 43 which—as stated above—corresponds to article 28 of the Vienna
Convention.

6. A “region” need not always be a “part of a State” as indicated in the
definition of this term in the subparagraph under consideration, but under
article 28, paragraph 2 may also consist of the area of two or more Parties
forming a customs union.93

7. It has been mentioned above94 that the Vienna Convention appears
inconsistently to use the word “territories” for “regions” in article 16,
paragraph 1, introductory subparagraph.

8. See also below, the comments on article 28.

Paragraph (1)

(1) “Premises” means buildings or parts of buildings, including the
appertaining land.

Commentary

1. The term “premises” occurs in drug treaties preceding the Single
Convention as well as in the Single Convention.5 These treaties use the word
“premises” in the phrase “establishments and premises”, but do not define
either “premises” or ‘“‘establishments”. According to their normal meaning,
the word “premises” has been understood to refer in these conventions to
whole buildings or parts of buildings used for the drug business concerned?¢
and the word “establishment” as a place of such a business with its fixtures
and organized staff.97 “Establishment” in this sense includes also the
premises on which the business is carried on. “Premises” as understood in
these earlier treaties may, but does not necessarily, include the appertaining

92 71961 Commentary on article 1, paragraph 1, subparagraph (y) (paragraph 11 of
the comments).

93 Similarly, under article 43, paragraph 2 of the Single Convention a “territory”
may consist of the area of two or more Parties forming a customs union.

94 General comments on article 1 (paragraph 10 of the comments).

95 See article 10, second paragraph, subparagraph (z) of the 1912 Convention;
article 6, second paragraph, subparagraph (a) of the 1925 Convention; and article 29,
paragraph 2, subparagraph (b); and article 30, paragraph 1, subparagraph (b), clause (ii)
of the Single Convention.

96 In the 1912 and 1925 Convention the manufacture of the controlled drugs in
question; in the Single Convention the manufacture of controlled drugs and their
preparations and the trade in controlled drugs, but not the trade in their preparations.

97 1961 Commentary on article 29, paragraph 2, subparagraph (b) (paragraph 3 of
the comments).
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land. Whenever the premises on which the drug business is undertaken
comprise only a part of a building, they may sometimes be considered not to
contain also that land; but this does not mean that under those treaties
Governments are not bound to require the application to the land of such
control measures as may appear necessary for an effective protection of the
premises against theft or other diversion of the controlled substances.?8

2. The Vienna Convention uses the phrase “establishments and prem-
ises” 'in its article 8, paragraph 2, subparagraph (b).9° ‘Establishment”
appears to have here the same meaning as in the earlier treaties in the same
phrase. The meaning of “premises’ differs from that in the prior conventions
in that it always includes the appertaining land. What has been implied in the
narcotics régime! 00 namely the requirement to control the access, through
the appertaining land, to the premises is thus explicit in the Vienna
Convention.

3. As regards the meaning of the word “establishments™ in article 7,
paragraph (a) and article 12, paragraph 1, subparagraph (c) and paragraph 3,
subparagraph (c¢) where it is not accompanied by a reference to “premises”
see below the comments on these provisions.

98 They may impose the obligation to adopt such measures in the manufacturing or
trade licence or in the licence authorizing the use of the premises. They may also do it in
general or individual instructions under their respective control laws.

99 This provision corresponds to the provisions of the earlier treaties, referred to in
foot-note 95 above.

100 i.e. the régime relating to the drugs controlled by the earlier treaties.



Article 2
SCOPE OF CONTROL OF SUBSTANCES

General comments

1. The procedure of the Vienna Convention for changes in its Schedules,
i.e. for controlling additional substances, for transferring a psychotropic
substance from one régime to another of the four different control régimes,
and for freeing a substance from control, is patterned after the procedure
provided for in article 3 of the Single Convention for corresponding decisions
under that Convention. Under both treaties action by the Commission as well
as by the World Health Organization is required in each such case; but there
are some important differences between the two treaties.

2. Under the Single Convention, the World Health Organization finds
whether a substance has the dangerous properties required for a particular
kind of régime or whether the properties of a drug under control are not
sufficiently dangerous to warrant control; it recommends the régime under
which a non-controlled substance should be placed, changes in the régime of a
controlled drug, and the removal of a drug from control. It may also
recommend that the Commission should take no action in a case under
consideration. Under the Vienna Convention, the World Health Organization
is also charged with making findings regarding the dangerous properties of
substances and with making recommendations in respect of controlling
non-controlled substances, of changes in the control of psychotropic.
substances and of freeing psychotropic substances from control. It may also
recommend that no action should be taken.

3. However, under the Single Convention, the Commission has only the
choice between acting in accordance with the recommendation of the World
Health Organization or not taking any action. It cannot place a substance
under control, change the régime of a drug or free a drug from control except
“in accordance with the recommendation of the World Health Organization”.
Under the Vienna Convention the Commission is not limited to this choice.
Provided always that the World Health Organization has previously made and
communicated to the Commission its findings and recommendations on
control measures, if any, in respect to the substance in question, the
Commission may—as the case may be—place that substance under a particular
control régime, change its régime, or free it from control, even if its action is
not in accord with the World Health Organization’s recommendation. In
whatever action it wishes to take the Commission must, however, take into
account the findings and recommendations of the World Health Organization,
and must consider that Organization’s assessments to be determinative as to

30
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medical and scientific matters; but it may decide to make a change in the
Schedules for reasons relating to other factors, particularly to those of an
economic, social, legal or administrative nature, even when such a change has
not been recommended by the Organization. In this procedure the Commis-
sion has under the Vienna Convention a much wider discretion than in the
corresponding procedure under the Single Convention.10! However, as
outlined below, it could not place under control an uncontrolled substance
which the World Health Organization has found not to have the properties
defined in article 2, paragraph 4, subparagraph (a), clause (i) or (ii), or refuse
to free such a substance from control. The Commission could also not place
in Schedule I or refuse to delete from that Schedule a substance which the
World Health Organization has found to have more than a “very limited”
therapeutic usefulness.

4. Under the Single Convention, the Commission may free preparations
from several control measures applicable to the drugs which those prepara-
tions contain. The preparations so exempted are listed in Schedule III. The
Commission may rescind such exemptions by deleting them from that
Schedule. Here again, the Commission can act only in “accordance with the
recommendation of the World Health Organization” or refuse to act. A
preparation can be exempted only from all the measures indicated for this
purpose in the Convention, and not only from some of them. The exemption
is equally valid for all Parties.

5. Under the Vienna Convention the Commission has no such general
authority to exempt—in relation to all Parties—preparations from some
control measures “applicable to the psychotropic substances which the
preparations contain. However, such an action may be taken unilaterally by
an individual Party.102 The exemption need not cover all measures from
which the preparation may be freed. The Party may choose to exclude from
the exemption some of those measures. Moreover, the exemption is valid only
in respect of the Party which has taken such an action, and not in respect of
other Parties.

6. The Commission may wholly or partially rescind such an exemption
in a procedure in which the World Health Organization participates, and
which is very similar to that prescribed for changes in the Schedules of the
Vienna Convention and referred to above in paragraphs 2 and 3. The
Commission may thus decide on a total or partial termination of an
exemption although not acting in accordance with the recommendation of
the World Health Organization.103

101 Article 3, paragraph 3, subparagraph (iii), paragraph 5 and paragraph 6; article 2,
paragraphs 4 to 6 of the Vienna Convention; see also below paragraphs 20 to 25 of the
comments on article 2, paragraphs S and 6.

102 But not in respect of preparations containing substances in Schedule I.

103 Article 3, paragraphs 4 and 6 of the Single Convention; article 3, paragraphs 2 to
4 of the Vienna Convention. Under the Vienna Convention there is, however, no appeal
to the Council against the decisions of the Commission (article 2, paragraph 8), [nor a
right of partial rejection of the Commission’s decisions (article 2 paragraph 7)].
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7. Under the Single Convention the Commission may place under
international control not only substances which themselves have the harmful
effects in question,!04 but also precursors of controlled drugs, i.e. substances
“convertible”105 into controlled drugs. The Schedules of the Vienna
Convention do not list substances which have been included because they are
capable of conversion into psychotropic substances, but only those which
have the defined dangerous properties themselves. The Vienna Convention
also does not explicitly confer upon the Commission the authority to place
under international control substances which are “‘convertible’ into psycho-
tropic substances. Consequently, in view of the present composition of the
Schedules, the Commission has neither an express nor an implicit authority to
place under control “convertible” substances.1 06

8. Under the Single Convention, the Commission may bring under the
control of that treaty drugs already controlled by earlier drug treaties. The
Commission would also theoretically not be prevented from placing some
“psychotropic” substances under a régime of the Single Convention without
removing them from the Schedules of the Vienna Convention.1©7 The
definitions in the two treaties, of the properties of substances which would
warrant international control are overlapping. The Vienna Convention,
however, excludes from its scope substances already ‘“under international
control”.108

9. Unlike the Single Convention, the Vienna Convention does not
authorize the Commission to adopt a decision, binding upon Parties, to place
a substance under provisional control, pending the procedure on the control
status of that substance before the World Health Organization and the
Commission.199 Under both treaties, however, the Parties are required to
examine, in the light of the available information, the possibility of
unilaterally imposing provisional control measures. Under the Single Conven-
tion this provision relates only to substances not yet under its control. The
provision of the Vienna Convention appears to apply not only to hitherto
uncontrolled substances, but also to substances already in that treaty’s
Schedules II, III or IV, but in all cases only if the information contained in or

104 ie. those defined in article 3, paragraph 3, subparagraph (iii) of the Single
Convention.

105 As regards the meaning of ‘“‘convertibility” see the 1961 Commentary on
article 3, paragraph 3, subparagraph (iii) (paragraph 9 to 13 of the comments).

106 Article 2, paragraph 4 and below, the comments on this provision. There is only
the very vague provision of article 2, paragraph 9 concerning precursors; see also
article 2, paragraph 8 of the Single Convention.

107 As regards substances which can be controlled by the Vienna Convention but
not by the Single Convention, see 1961 Commentary on article 3, paragraph 3,
subparagraph (iii) of the Single Convention (paragraphs 6 and 7 of the comments).

108 As regards the meaning of the phrase “international control” as used in the
relevant provision of the Vienna Convention, see below the comments on article 2,
paragraph 1.

109 Article 3, paragraph 3, subparagraph (ii) of the Single Convention; 1971
Records, vol. 11, paragraph 2 of the minutes of the twenty-fourth meeting of the
Committee on Control Measures (p. 176 of the English text).
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accompanying the notification which initiated!10 the procedure indicates
that the substance in question is suitable for inclusion in Schedule I or II of
the Vienna Convention.! 11

10. Decisions of the Commission providing for changes in the Schedules
of the Vienna Convention or for terminating wholly or partially an
exemption of a preparation authorized by a Party require a two-thirds
majority of its total membership.112 Its decisions changing the Schedules of
the Single Convention can be made by the same majority as its other
decisions under that treaty or as a functional Commission of the Council
under the Charter of the United Nations, i.e. by a majority of its “members
present and voting”. This majority requirement was determined by the
Council in the rules of procedure which it adopted for its functional
commissions.! 13 The Council has authority to change those rules and thus
also the majority requirements for decisions of the Commission under the
Single Convention, and in particular also for those changing the Schedules of
that treaty. It cannot change the two-thirds majority requirement for the
decisions of the Commission changing the Schedules of the Vienna Convention
or terminating exemptions of preparations made under that treaty.114

11. Under both Conventions Parties can appeal to the Council against
decisions of the Commission placing new substances under control, changing
the régime of a controlled substance or freeing a substance from control.115
Under the Vienna Convention but not under the Single Convention, Parties
have, in addition, the right to refuse to carry out some of the control
measures which would be required by the placement of a new substance
under international control or by transferring a psychotropic substance from
a less strict to a stricter régime.116

12. Which organ of the World Health Organization is entitled to act for
that Organization under article 2 or other provisions of the Vienna

110 Article 2, paragraph 1 of the Vienna Convention.

111 Article 2, paragraph 3 of the Vienna Convention and article 3, paragraph 3,
subparagraph (i) of the Single Convention; provisional control for substances in Schedule
II of course can be a subject of this examination only if they appear suitable for
inclusion in Schedule I.

112 Article 17, paragraph 2 of the Vienna Convention.

113 These rules are referred to above in foot-note 9; see rule 55, where it is stated
that the phrase “majority of the members present and voting” means the members
casting an affirmative or negative vote and that abstaining members should be considered
to be not voting.

114 For voting of the Commission by mail or telegram on placing a non-controlled
substance under the Single Convention, see 1961 Commentary, general comments on
article 3 (paragraphs 19 to 22 of the comments).

115 Article 3, paragraph 8 of the Single Convention and article 2, paragraph 8 of the
Vienna Convention. As regards the view that the Vienna Convention, like the Single
Convention, does not authorize an appeal against a refusal of the Commission to act, see
below the comments on article 2, paragraph 8, subparagraph (a) of the Vienna
Convention.

116 Article 2, paragraph 7 of the Vienna Convention.
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Convention! 17 is to be determined by that Organization in accordance with
its own constitutional provisions.118

Paragraph 1

1. If a Party or the World Health Organization has information
relating to a substance not yet under international control which in its
opinion may require the addition of that substance to any of the
Schedules of this Convention, it shall notify the Secretary-General and
furnish him with the information in support of that notification. The
foregoing procedure shall also apply when a Party or the World Health
Organization has information justifying the transfer of a substance from
one Schedule to another among those Schedules, or the deletion of a
substance from the Schedules.

1. This paragraph is substantially the same as article 3, paragraph 1 of
the Single Convention, and most of the observations made in the 1961
Commentary on the latter provision apply also to the former. Some of those
comments may be repeated in the following paragraphs.

2. The procedure for making a change in the Schedules of the Vienna
Convention cannot be set in motion without a notification to the
Secretary-General either by a Party or by the World Health Organization that
a change may be “required”. That change may be an addition of an
uncontrolled substance to any of the four Schedules, a transfer of a
psychotropic substance from one Schedule to another Schedule or the
deletion of a psychotropic substance from a Schedule without transferring it
to another Schedule.

3. Whether a change in a Schedule may be “required” depends on the
“opinion” and thus is left to the judgement of the Party or the World Health
Organization. Either is, however, bound to make the notification if it is of the
opinion that an amendment to a Schedule may be “required”.

4. An amendment is not necessarily “required” if the Party or the World
Health Organization holds that a substance not yet under control has the
capacity to produce the effects described in article 2, paragraph 4, sub-
paragraph (a), clause (i) or (ii). If it can reasonably be assumed that it is
highly improbable that a Government would authorize the trade in such a
substance and that there is also no risk that the substance would be made by
clandestine manufacturers, the opinion might be justified that international
control of that substance would not be required. The same would in any
event be the case if there is no risk that the substance concerned would
become a significant problem of the international illicit traffic. An opinion
that control is not required could in such cases justly be held in the case of

117 Articles 2, 3 and 10.

118 See also 1961 Commentary on article 3. paragraph 3. subparagraph (iii)
(paragraph 2 of the comments).
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substances which exist only in laboratories. In cases of this kind, especially if
there is no danger of the harmful substance becoming a significant problem of
the international illicit traffic, there would also not be “sufficient evidence
that the substance is being or is likely to be abused so as to constitute a
public health and social problem warranting the placing of the substance
under international control.119

5. An amendment in a Schedule may not only be “required” for the
purpose of fighting drug abuse, but sometimes also to facilitate the
availability of very useful psychotropic substances for therapeutic purposes.
In_determining the question of control of a substance or of the strictness of
régime to which it should be subjected, its dangerous properties must very
often be weighed against its usefulness in medical practice. Not only the
problem of drug abuse but more general considerations of public health are to
be taken into account.120 In the light of considerations of this kind the
transfer of a substance from a stricter régime to a less strict régime may
sometimes be “required”, and occasionally also the freeing from international
control of a relatively not very dangerous, but medically very useful and very
widely needed substance.

6. The meaning of the phrase “not yet under international control”
appears to require some consideration. On first sight it may seem that the
phrase applies not only to the Single Convention, but also to all earlier drug
control treaties no matter how limited the control may be to which the
substance concerned may be subject under such a treaty.

7. At the time of this writing it may seem to be without any practical
importance whether the phrase refers only to the Single Convention or also to
all the other earlier drug control treaties, since all drugs controlled by the
earlier treaties are also subject to the Single Convention. However, if it should
become desirable in the future that a particular substance should be subject
to the controls of the Vienna Convention rather than to those of the
international narcotics régime,!21 that question could become important.

8. In such a case the substance in question could be deleted from the
Schedules of the Single Convention by a decision of the Commission pursuant
to article 3 of that treaty; but without a treaty amendment, it could not be
removed from the régime of the 1925 Convention,!22 or from that of the
1931 Convention in cases in which control has been imposed by the text of

119 See below the comments on article 2, paragraph 4.

120 See the paragraph in the preamble reading: “Recognizing that the use of
psychotropic substances for medical and scientific purposes is indispensable and that
their availability for such purposes should not be unduly restricted”; see also the second
paragraph of the preamble and article 2, paragraph 4, subparagraph (b); furthermore, see
1961 Commentary on article 3, paragraph 1 of the Single Convention (paragraphs 4 and
5 of the comments).

121 je. to the control provisions laid down in the Single Convention and in the
earlier drug control treaties.

122 Although not placed under control by the text of the Convention itself, but
only by operation of its article 10.
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the treaty itself and not by the operation of its article 11123 or of article 1 or
3 of the 1948 Protocol.124 For example, diacetylmorphine (heroin) could be
deleted from the Schedules of the Single Convention and thus, having ceased
to be a “drug” in the meaning of that convention, would be freed from the
controls applicable to “drugs” under that treaty.!25 It could, however, be
removed from the control of the 1925 and 1931 Conventions only by treaty
amendments. It may be concluded that as long as the earlier drug treaties are
still in force,!2¢ the transfer of substances from the narcotics régime to the
Vienna Convention would become procedurally much easier if the phrase
“under international control” in the paragraph under consideration would be
understood to refer only to control under the Single Convention. Moreover,
in some cases such a transfer would even be virtually impossible unless the
phrase is understood in that sense.

123 As regards article 11 of the 1931 Convention: the products obtained from the
phenanthrene alkaloids of opium or ecgonine alkaloids of the coca leaf, not having been
in use on 13 July 1931, are under control of that treaty (article 11, paragraph 1) until
freed from control by operation of article 11. A substance so freed could later be placed
under control (article 11, paragraph 7). In any case the drugs listed in article 1,
paragraph 2 of the 1931 Convention could not be removed from control of that
Convention without a treaty amendment.

124 Hypothetically, it may be desirable to place heroin under the controls of the
Vienna Convention applicable to psychotropic substances in Schedule I of that treaty. It
may, however, be emphasized that the reference to heroin should by no means imply
any suggestion whatsoever to remove heroin from the Schedules of the Single
Convention and to include it in Schedule I of the Vienna Convention. The reference to
heroin is made only for demonstrating the legal problem. It may also be mentioned that
in the case of many drugs under the régime of the 1931 Convention by virtue of article
11 of that treaty or by operation of articles of the 1948 Protocol removal from control
by application of these articles may prove impossible because the conditions for removal
from that control could not be established by the World Health Organization although
the drugs concerned might be suitable for control by the Vienna Convention pursuant to
article 2, paragraph 4 of that treaty.

125 Article 2, paragraphs 1 to 5 of the Single Convention.

126 Article 44, paragraph 1 of the Single Convention. The fact that the 1936
Convention, excepting its article 9, would continue to be in force seems to be irrelevant
in this connexion, since it deals with penal law to be applied to illicit traffickers and does
not provide for the administrative controls which technically form the system of
“narcotics control”. It may, however, be mentioned that at the 1961 Conference it was
suggested that it was doubtful whether the 1936 Convention, without being revised,
would continue to be operative after the termination of the 1912, 1925 and 1931
Convention. This view appears to be based on the consideration that by reference to
article 2 of the 1936 Convention which in turn refers to the three treaties mentioned in
article 1, most penal provisions of that treaty apply to actions contrary to the provisions
of those three Conventions. Even if that view were accepted, article 5 relating to
contraventions of national controls and article 15 (in so far as it relates to such
contraventions, but not in regard to actions in breach of provisions of the three
Conventions) would remain effective; so would article 16 concerning Governmental
reports; however, the Legal Adviser to the 1961 Conference explained to the Plenary
that the termination of those Conventions would not affect the operation of the 1936
Convention since the reference to the three treaties was only a legislative technique of
defining the punishable offences subject to the provisions of the 1936 Convention; 1961
Records, vol. 1, p. 172.
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9. There appear to be some reasons for assuming that the authors of the
Vienna Convention intended to give the phrase “under international control”
the more narrow meaning of “under control by the Single Convention”. This
restricted meaning seems to be in accord with the purposes of the Vienna
Convention.

10. The members of the Commission proposed a separate treaty for
psychotropic substances and the Governments adopted the Vienna Conven-
tion primarily because the majority of them held that amphetamines,
barbiturates and tranquillizers which they wished to control could not be
placed under the Single Convention as long as a single Party to that treaty
objected.127 The Vienna Convention was therefore intended to supplement
the Single Convention in the fight against drug abuse, and not the earlier drug
treaties which are to be replaced by the Single Convention.!26 It is submitted
that stimulants and depressants within the scope of the Vienna Convention
could by the operation of the 1948 Protocol!28 be placed under the
narcotics régime applicable to manufactured drugs as it existed prior to the
Single Convention. That régime is essentially the same as the control system
provided by the Single Convention for such drugs. They could also be placed
under the administrative controls129 of the narcotics régime by application
of article 10 of the 1925 Convention. It may be recalled in this connexion
that barbiturates, amphetamines and tranquillizers are not necessarily
excluded from the scope of the Single Convention by the text of that treaty,
but rather on the basis of an understanding of the participants to the 1961
Conference which adopted the Convention.!27 There was no such under-
standing on the part of the authors of the 1925 Convention and the 1948
Protocol.

11. The purpose of the exclusion from the Vienna Convention of
substances already “under international control” was to avoid the possibility
that Parties could be bound to apply to a substance both that Convention and
the Single Convention.!3® The authors of the Vienna Convention also held
that in the future it might in some cases be desirable to transfer a substance
from the Single Convention to the Vienna Convention. Both of these aims
could be achieved if the phrase “international control” in the paragraph

127 1961 Commentary on article 3, paragraph 3, subparagraph (iii) of the Single
Convention (paragraphs 6 and 7 of the comments). Another important reason for
adopting an additional treaty was that it would thus become possible to apply to
psychotropic substances a somewhat different régime than that applicable to narcotic
drugs. This has also been the reason for including in Schedule I of the Vienna
Convention hallucinogenic substances which would not be excluded from the scope of
the Single Convention.

128 Articles 1 to 3.

129 j.e., the controls other than those of the estimates system. The recommendation
of the World Health Organization pursuant to that article to place a substance under
control is, however, binding only upon Parties which accept it.

130 The provisions of the Vienna Convention and those of the narcotics régime do
not appear to be incompatible with each other, and both could simultaneously be
implemented by a Government, although this may impose unnecessary burdens.
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under consideration refers only to the control by the Single Convention. If
this interpretation is accepted, a substance removed from the Schedules of
the Single Convention could be placed under the Vienna Convention, even
though it might continue to be controlled by provisions of earlier drug
treatjes from which it could not be freed.!13! A Party to the Vienna
Convention!32 which was also bound by those earlier provisions could in
such a case, by denouncing the earlier treaties concerned, avoid being
required to apply to the substance in question the rules of the narcotics
régime as well as those of the Vienna Convention. It may be added that from
the viewpoint of effective drug control there is no objection to a Party to the
Single Convention denouncing the earlier drug treaties other than the 1936
Convention. What is required from that viewpoint is a universal acceptance of
the Single Convention and of the Vienna Convention. Continued and wide
adherence to the 1936 Convention may also be desirable.133 It would not be
necessary to denounce the 1936 Convention, since that Convention provides
only for penal law to be applied to illicit traffickers, and not for the
administrative control measures which technically form the international
narcotics régime. The simultaneous application of that Convention and of
article 22 of the Vienna Convention, which although somewhat different,
contains substantially the same provisions on penal law as the 1936
Convention, would not involve the need for implementing two different
control systems in regard to the same substance.134

12. Whatever may be the correct original meaning of the phrase “under
international control”, the Commission could in any event transfer from the
régime of the Single Convention to that of the Vienna Convention a
substance also controlled by a narcotics treaty preceding the Single
Convention and still in force at the time of the transfer, if no Party to the
Vienna Convention objected. Such an action of the Commission, in the light
of the circumstances prevailing at the time at which it would be taken, might
be considered a “subsequent practice in the application” of the Vienna
Convention “which establishes the agreement of the Parties” regarding the
interpretation of the phrase “‘under international control’” as meaning ‘“under
control of the Single Convention”.135

131 See above paragraph 8.

132 And to the Single Convention.

133 This view regarding the 1936 Convention appears in any event to have been held
by the 1961 Conference; see article 44 of the Single Convention; 1961 Records, vol. 1,
pp. 171-174.

134 It would, however, mean that article 22, paragraph 1, subparagraph (b) could
not be applied in respect of a substance which would continue to be subject to the 1912,
1925 or 1931 Convention (either by operation of the Convention itself or by virtue of”
the 1948 Protocol) although placed under the Vienna Convention. As regards the
relationship between obligations under the 1936 Convention and article 22 of the
Vienna Convention, see below, the general comments on article 22.

135 See article 31, paragraph 3, subparagraph (b) of the Vienna Convention on the
Law of Treaties, done at Vienna on 23 May 1969; Official Records of the United
Nations Conference on the Law of Treaties, First and Second Sessions, Documents of
the Conference (United Nations nublication, Sales No. E.70.Y.5), A/CONF.39/11/Add.2,
p. 283,
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13. It is also submitted that the phrase ‘“‘under international control”
refers only to those acts controlled by the Single Convention!36 which are
also controlled by the Vienna Convention since its purpose is to avoid the
application of the rules of two different régimes to the same situation.

14. Cannabis, cannabis resin or coca leaves could be deleted by the
Commission from the Schedules of the Single Convention and consequently
be freed from that treaty’ controls concemning drugs, with the exception of
those required by article 26 and article 28, paragraph 1.137 The Commission
could not free them from the controls applying to their “production”, i.e. to
their separation from the cannabis plant or the coca bush, as the case may be.
Nor could the Commission abolish the controls of the cultivation of those
plants.138 This could be done only by treaty amendment. It is perhaps
possible to assume that the continued control of the cultivation of the plants
under the Single Convention alone would not be in the way of concluding
that those three drugs, if removed from the Schedules of that Convention, are
not under “international control” in the sense of article 2, paragraph 1 of the
Vienna Convention, since that-treaty does not control “cultivation”; it is,
however, submitted that the Single Convention’s continued control of the
“production” of those drugs would not permit such a conclusion, since the
Vienna Convention rules concerning “manufacture” would apply to the
“production” of those three substances, if included in its Schedules. A
situation would thus be created in which the same action, namely the
harvesting of coca leaves, cannabis or cannabis resin, would be controlled by
two different régimes, i.e. the rules of the Single Convention controlling
“production”, and those of the Vienna Convention concerning ‘“manu-
facture” which are applicable to its Schedule in question. It was suggested
earlier that avoiding such a situation was the purpose of limiting the scope of
the Vienna Convention to substances ‘“not yet under international
control”.139 Consequently cannabis or cannabis resin (or coca leaves) could
not be transferred from the Single Convention to the Vienna Convention
without amending the Single Convention.140

15. A situation in which it would be in the interest of public health and
legally possible to transfer a substance from control by a Single Convention
to control by the Vienna Convention or vice versa might be considered to
“require” an amendment to the Schedules of both treaties under the terms of
article 3, paragraph 1 of the Single Convention and under article 2, para-

136 See above, paragraph 11.

137 See article 1, paragraph 1, subparagraph (j) and article 2, paragraphs 1 to § of
the Single Convention.

138 Articles 26, 27 and 28, paragraph 1 of the Single Convention. This applies also
to opium in respect of which the Commission could also not abolish the special controls
concerning the production of opium for international trade; see articles 23 and 24 of
that Convention.

139 Paragraphs 11 and 13 of the present comments: see also above the general
comments on article 1 (paragraph S of the comments) and the comments on article 1,
paragraph (i} (paragraph 14 of the comments),

140 Or the Vienna Convention.
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graph 1 of the Vienna Convention.!4! Unlike the provisions of the Vienna
Convention excluding substances under international control (i.e., under the
Single Convention) from the range of substances which may be placed under
its control, neither the Vienna Convention nor the Single Convention
contains any provision which, as a general proposition, would exclude from
the scope of the Single Convention a substance in a Schedule of the Vienna
Convention.

16. It is submitted that all drugs under the Single Convention which are
at present controlled because they themselves have the dangerous properties
in question, and not only because they are ‘“‘convertible”142 into drugs
having those properties, are covered by the definition of article 2, paragraph 4
of the Vienna Convention indicating the characteristics for which substances
may be placed under the control of the Vienna Convention. On the other
hand, many of the psychotropic substances fall within the scope of the
definition of article 3, paragraph 3, subparagraph (iii) of the Single Conven-
tion describing the substances which may be subjected to the régime of that
treaty. It may, however, be recalled in this context that amphetamines,
barbiturates and tranquillizers nevertheless cannot be controlled by the Single
Convention if any Party to that treaty objects.143 It has been mentioned
above that the definitions in the two treaties of the properties warranting
international control are overlapping.144

17. There appears therefore to be no legal obstacle to placing under the
régime of the Single Convention substances already controlled by the Vienna
Convention, no matter whether those substances are deleted from the
Schedules of the Vienna Convention or not, provided however that they have
the properties required for inclusion in Schedule I or II of the Single
Convention.

18. A substance in a Schedule of the Vienna Convention which is
“convertible”142 into a substance covered by the definition of article 3,
paragraph 3, subparagraph (iii) of the Single Convention could therefore be
placed under the Single Convention, provided, however, that that dangerous
substance itself is already in Schedule I or II of the Single Convention or is
placed simultaneously in one of the two Schedules.!45 In view of the wide
range of chemical substances which may be under the Vienna Convention or
under the Single Convention, such a case may occur.

19. A situation may arise in which it would be in the-interest of public
health that a substance listed in a Schedule of the Vienna Convention and

141 See also above paragraphs 3 to 5.

142 See above paragraph 7 of the general comments on article 2.

143 Article 3, paragraph 3, subparagraph (iii) of the Single Convention and 1961
Commentary on this provision; see also above paragraph 8 of the general comments on
article 2 of the Vienna Convention and paragraph 10 of the comments on article 2,
paragraph 1.

144 See above paragraph 8 of the general comments on article 2.

145 1961 Commentary on article 3, paragraph 3, subparagraph (iii) of the Single
Convention (paragraph 14 of the comments).
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“convertible” in the sense just mentioned should be included in
Schedule 1146 or II of the Single Convention. This may in particular happen
if the substance in question has relatively minor harmful properties itself but
is “convertible” into a very dangerous substance. It has been pointed out
above!47 that in such a situation an amendment to a Schedule of the Single
Convention or to one of both Conventions! 48 would be “‘required” pursuant
to article 3, paragraph 1 of the Single Convention and article 2, paragraph 1
of the Vienna Convention.

20. The question arises whether the Party concerned or WHO can cause
the discontinuation of the procedure upder article 2 by withdrawing the
notification which it sent to the Secretary-General. The text of the
Convention itself does not give a definite answer to this question. However, it
cannot be overlooked that the procedure under article 2 (or article 3,
paragraph 4) is carried on in the interest of all Parties, and not only of the
World Health Organization or of that Party which sent the notification. In
view of the purposes of the Convention, it may therefore be the better
opinion that the notification cannot be withdrawn, in any event not after it
has been forwarded by the Secretary-General pursuant to paragraph 2, unless
the Commission agrees or at least does not object. It may be assumed that the
Commission has that power, since it is authorized to refuse to take action
under article 2, paragraphs 5 and 6 (and article 3, paragraph 4). Anyway, it
would be in the interest of international control that a notification should
not be withdrawable without the express or tacit consent of the Commission,
especially after it has been forwarded pursuant to paragraph 2. The Party and
WHO have, however, the right to supplement or correct their notifications.

21. A notification initiating the procedure pursuant to article 2 may be
sent by a Party or WHO prior to the coming into force of the Vienna
Convention, a “Party” being a State which has signed without reservation of
ratification, ratified or acceded to that treaty.

Paragraph 2

2. The Secretary-General shall transmit such notification, and any
information which he considers relevant, to the Parties, to the Com-
mission and, when the notification is made by a Party, to the World
Health Organization.

Commentary
1. This paragraph is substantively the same as article 3, paragraph 2 of

146 In the case in which inclusion in Schedule I would be desirable, listing in
Schedule IV may sometimes also be required (article 3, paragraph 5 of the Single
Convention).

147 See above paragraph 15.

148 Only of the Single Convention in the highly improbable case of inclusion in a
Schedule of the Single Convention without deletion from Schedules of the Vienna
Convention.
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the Single Convention.149 Consequently the comments of the 1961
Commentary on the provision of the Single Convention apply also to the
provision of the Vienna Convention. Some.of the points raised in that
commentary may be noted here.

2. In the case of a notification received from a State which is not a Party
to the Vienna Convention, the Secretary-General may inform the Govern-
ment of that State that he will not take action under article 2, paragraph 2,
since only Parties to the treaty or the World Health Organization are entitled
to make such notifications. However, he may also choose to forward to
Parties, to the Commission and to WHO a notification received from a State
not a Party, and leave it to these organizations to refuse to take action. By so
doing he may bring to the attention of the World Health Organization and of
Parties relevant information which might “require”, i.e., justify, a change in
Schedules of the Vienna Convention, and thus enable that Organization or a
Party to make the necessary notification.

3. The Secretary-General may sometimes find it advantageous not to
reject a limine a notification of a State whose character as a Party may raise
controversial legal questions, and thus leave it to the Commission and to
WHO to decide such a legal problem. He may in such a situation seek to avoid
taking a position on a controversy of that kind, although he may hold that
the notifying State is in fact not a Party.

4. The Treaty requires that the Secretary-General should transmit a
notification of a Party to Parties, the Commission and WHO because these
two Organizations have to take action in respect of the control status of the
substance concerned and the Parties should be enabled, if they wish, to
furnish additional relevant information and comments. By receiving the
notification and information supporting it, the Parties should also be enabled
to consider, pursuant to article 2, paragraph 3, the possibility of provisionally
apply to substances which appear suitable for inclusion in Schedule I or II the
appropriate régime governing one or the other of those Schedules.

5. The notification and the accompanying information should also be
sent to the Party from which it was received. The Secretary-General is
required to transmit the notification “to the Parties” and this term covers
also the notifying Party. Apart from such an argument based on the letter of
the law, transmitting the notification to the Party from which it was
originally obtained is also justified on the grounds that that Party would thus
be enabled to see whether the Secretary-General has chosen, from the
information which he had received in support of the notification, all the
required “relevant” data. The Party may ask the Secretary-General to send to
the Parties, to WHO and to the Commission information which it had sent to
him and which he has omitted. It may, however, be noted that the

149 In the English version both provisions are literally the same. The French and
Spanish texts of article 2, paragraph 2, differ slightly from the corresponding texts of the
Single Convention without affecting the identity of the meaning of the provisions of
both treaties.
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Secretary-General is required to transmit only such information as he
considers relevant. If he chose not to transmit the requested additional data
in order to avoid bulky reproduction and heavy costs of translation which he
considers unnecessary, or for any other reason, the Party concerned may, of
course, itself send the additional data which it considers relevant to the
Commission, to WHO and to all those Parties it desires to inform.

6. The Secretary-General is not required to send to WHO the notifi-
cation which he issues and the information which he selects as relevant if it is
that Organization which initiated the procedure by its notification. It is
nevertheless suggested that it might be useful if the Secretary-General would
in such a case send those documents also to WHO, which would thus be enabled
to request the Secretary-General to transmit supplementary data to the
Parties and to the Commission.

7. Although the treaty does not require it, it would also be useful if the
Secretary-General would send to the Board a copy of the notification and of
the supporting information, in order to enable that organ to take all the
preparatory steps which may be required to facilitate a quick execution of
the Commission’s decision concerning the control status of the substance
concerned when taken. Although the Board is given no formal role in the
procedure of article 2 on the control status of substances which are the object

" of a notification, its representative to the Commission and to the WHO
Expert Committee on Drug Dependence would be enabled to play a more
useful role at meetings of those organs considering such substances if the
Board had in advance obtained the relevant data contained in the notification
and in the accompanying information. The Board is regularly represented at
the meeting of those two organs.

Paragraph 3

3. If the information transmitted with such a notification indicates
that the substance is suitable for inclusion in Schedule I or Schedule II
pursuant to paragraph 4, the Parties shall examine, in the light of all
information available to them, the possibility of the provisional applica-
tion to the substance of all measures of control applicable to substances
in Schedule I or Schedule II, as appropriate.

Commentary

1. The Single Convention has two provisions concerning provisional
control of a substance whose international control status is being considered
by the World Health Organization and the Commission: one leaving the
application of provisional control measures to the judgement of each
Party,!5% and another one authorizing the Commission, pending its final
decision on the matter, to prescribe, with binding effect upon Parties, the

150 Article 3, paragraph 3, subparagraph (i).
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application of such measures.’S! The Vienna Convention does not contain
such a mandatory provision, but only a discretionary one which is similar to
the corresponding provision of the Single Convention, but also differs
therefrom in several respects.

2. Under both treaties the Parties are required to examine in the light of
all information available to them the possibility of applying provisional
control measures to the substance in question.!52 The Parties should take
into account not only the data furnished to them in the notification and
supporting information received from the Secretary-General, but all the other
data readily available to them. However, they are not bound to undertake a
special research or even an extended search in order to be able to decide
whether the application of provisional control measures is possible.

3. Although a Party may find that the application of provisional control
measures is possible, it is not bound to impose such measures, no matter what
its reasons may be: whether economic, social, legal, administrative or other
factors.! 53 A Party is not accountable for the reasons for which it may refuse
to apply provisional control, and is not required to explain its refusal to do so
to other Parties or to an international organ.

4. Under the Single Convention Parties are bound to examine the
possibility of applying provisional control to any substance, not yet under
control, whose control status is being examined by WHO and the Commission
in the procedure which that treaty prescribes for that purpose.!54 It does not
matter whether the substance appears suitable for inclusion in Schedule I, in
Schedules I and 1V, or in Schedule II of the Single Convention. Pursuant to
the Vienna Convention Parties are not bound to examine the possibility of
applying provisional control in regard to all substances whose international
régime is being considered in the procedure which the Convention has
established to this end.!55 Parties have that obligation only in respect of
those substances not yet controlled or in Schedules III and IV of the Vienna
Convention which appear suitable for inclusion in Schedule I or II of that
treaty, and in respect of substances in Schedule II appearing suitable for
inclusion in Schedule I.

151 Article 3, paragraph 3, subparagraph (ii); see also article 11, paragraph 1 of the
1931 Convention and article 2 of the 1948 Protocol; see 1961 Commentary on article 3,
paragraph 3, subparagraphs (i) and (ii) of the Single Convention.

152 The Vienna Convention says in English: “in the light of ‘all’ information
available to them’; in French: “4 la lumiére de ‘tous’ les renseignements dont elles
disposeront”; and in Spanish: ‘“teniendo en cuenta ‘toda’ la informacion de que
dispongan”’; the Single Convention uses the phrase in English: “in the light of the
available information”; in French: ‘‘compte tenu des renseignements disponibles”; and in
Spanish: “teniendo en cuenta la informaciéon de que se disponga”. These three versions
of the Vienna Convention qualify the information by the word “all”, “tous” and “‘toda”
and those of the Single Convention do not; it is nevertheless suggested that there is no
difference under both treaties in the scope of information which Parties have to take
into account.

153 See below article 2, paragraphs 5 and 6.
154 Article 3, paragraphs 1 to 7 of the Single Convention.
155 Article 2, paragraphs 1 to 6 of the Vienna Convention.
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5. Under the Single Convention Parties have to consider only the
possibility of applying provisionally the controls applicable to its Schedule I no
matter whether the substance concerned appears suitable for inclusion in its
Schedule I or II. Under the Vienna Convention Parties are required to
examine the possibility of applying provisionally the controls applicable to
substances in its Schedule I in respect of substances appearing suitable for
inclusion in that Schedule, and those applicable to substances in its Schedule

II in respect of substances appearing suitable for inclusion in the latter
Schedule.

Paragraph 4

4. If the World Health Organization finds:
(a) That the substance has the capacity to produce
(i) (1) A state of dependence, and
(2) Central nervous system stimulation or depression, resulting in
hallucinations or disturbances in motor function or thinking
or behaviour or perception or mood, or
(ii) Similar abuse and similar ill effects as a substance in Schedule I,
IL III or IV, and

(b) That there is sufficient evidence that the substance is being or is
likely to be abused so as to constitute a public health and social problem
warranting the placing of the substance under international control,

the World Health Organization shall communicate to the Commission
an assessment of the substance, including the extent or likelihood of
abuse, the degree of seriousness of the public health and social problem
and the degree of usefulness of the substance in medical therapy, together
with recommendations on control measures, if any, that would be
appropriate in the light of its assessment.

Commentary

1. The chemical structure, as such, of the substance to be examined by
WHO pursuant to the paragraph under consideration is not relevant for the
purpose of applying subparagraph (a), clauses (i) and (ii), i.e. of establishing
the liability of a substance to be abused, although there is of course a
relationship between the chemistry of a substance and its effects on the
person consuming it; but minor modifications of the chemical formula of a
substance may result in great changes in its pharmacological properties,
including also its capacity to cause dependence. Substances belonging to
different chemical groups may produce similar pharmacological effects, and
those belonging to a particular chemical group may have very different
pharmacological properties. Chemical classifications alone, therefore, cannot
be the basis for determining the need for control.

2. It has been mentioned above that substances which themselves do not
have the properties as defined in paragraph 4, but are only “convertible” into
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substances having such properties cannot be placed under the régime of the
Vienna Convention. Such substances are in particular not capable of
producing “similar abuse or similar ill effects as a substance in Schedule I, II,
III or IV” because these Schedules do not list substances which are only
convertible into harmful substances without having the properties in question
themselves.156 )

3. Clauses (i) and (ii) describe in two different ways the harmful
properties that are the subject of the findings by the World Health
Organization; but whether falling under the one or the other of the two sets
of criteria, a substance is suitable for control by the Vienna Convention only
if the World Health Organization also finds that “there is sufficient evidence
that the substance is being or is likely to be abused so as to constitute a
public health and social problem warranting the placing of the substance
under international control”.157

4. The phrase “international control” in this context means control by
one of the four régimes applicable to the substances in the four Schedules of
the Vienna Convention.

5. In regard to the question whether a “public health” problem exists
the WHO Expert Committee on Drug Dependence commented in 1968:

“If ... drug abuse or dependence is likely to be, or is known to be,
only sporadic or infrequent in the population, if there is little danger of
its spread . . ., and if its adverse effects are likely to be, or are known to
be, limited to the individual user, there is no public health problem. Such
forms of abuse may be prevented or managed by adequate information
and appropriate medical care. On the other hand, if the drug dependence
is associated with behavioural or other responses that adversely affect the
user’s interpersonal relations or cause adverse physical, social or economic
consequences to others as well as to himself, and if the problem is
actually widespread in the population or has a significant potential for
becoming widespread, then a public health problem does exist.””158

6. It is apparent that only a significant health problem appears to be a
“public health” problem as this phrase is used by the Vienna Convention; but
it must be emphasized that a health problem becomes a “public health”
problem not only because a considerable number of people are already
involved, but also if there is a risk that a considerable number of persons will

156 See above, paragraph 7 of the general comments on article 2; and paragraphs 16
and 18 of the comments on article 2, paragraph 1.

157 Subparagraph ().

158 WHO Expert Committee on Drug Dependence, Sixteenth Report, WHO
Technical Report Series No. 407, section 1, paragraph 2; the Committee uses the term
“drug” in the sense of ‘‘any substance that, when taken into a living organism, may
modify one or more of its functions”, thus including narcotic drugs, psychotropic and
non-controlled substances; ibid., section 1, paragraph 1. At the time of this writing it is
the Director-General of WHO who is authorized to perform the functions of that
Organization under article 2; see World Health Assembly resolution WHA 18.46 (May
1965); see also resolution WHA 7.7 (May 1954).
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be affected. It is submitted that a “public health” problem in the sense of
subparagraph (b) is therefore always a “social problem”.

7. It is nevertheless held that the addition of the words “and social
problem™ to the phrase “public health” does not constitute a pleonasm. It
appears that the addition is intended to require the WHO, in determining
whether the health problem is sufficiently significant to warrant control, to
take into account the actual or potential damaging effects which the abuse of
the substance may have in terms of problems of the society other than those
of a health character, such as a consequential reduction in labour produc-
tivity, or an increase in the incidence of traffic accidents, or considerably
larger public expenditures. A more limited health problem may thus become
relevant if it produces or may produce more extensive social consequences
of a non-health character, while a somewhat greater health problem may be
neglected by WHO for the purpose of its finding whether the substance is
suitable for control pursuant to the paragraph under consideration if its
actual or potential social consequences, other than those of a health
character, are only minor. The extent of the actual illicit traffic or of the
danger of the emergence of a considerable illicit traffic in that substance
would be particularly relevant.

8. The “public health and social problem” must be of such a kind as to
warrant “international control”. If the substance is abused or likely to be
abused in more than one country so as to constitute a public health and social
problem in those countries, the problem is ‘“international’”’; but this
international character alone does not warrant “international control”. What
is required is that controls of the Vienna Convention are suitable to solve or
at least to alleviate the problem and that lack of those controls in one
country, no matter whether it has itself the public health and social problem
caused by the substance under examination, weakens the control in other
countries which have such a problem. On the other hand, although the
“public health and social problem” exists only in a single country,
“international control” of the substance concerned is warranted if the efforts
of control by that country are weakened by the lack of control in other
States.

9. Alcohol appears to be covered by both definitions of dangerous
substances which may be considered for control by the Vienna Convention,
by the definition contained in subparagraph (@), clause (i) as well as by that
laid down in clause (ii) of that subparagraph. Alcohol is capable of producing
a state of dependence, a central nervous system depression! 9 resulting in
such disturbances as some of those referred to in clause (i). Alcohol may also
be considered to be capable of producing similar abuse and similar ill effects

159 While laymen in particular may consider alcoholic beverages to be stimulating,
there appears to be very little doubt that alcohol is not a central nervous system
stimulant, but a primary and continuous depressant agent of that system; see Louis S.
Goodman and Alfred Gilman, The Pharmacological Basis of Therapeutics, Fourth
Edition (London, The Macmillan Company, 1970), p. 135 and pp. 291 to 293; in any
event it appears to be much less a central nervous system stimulant than a depressant.
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as substances in the Schedules of the Vienna Convention.160 There is also
ample evidence that it is being widely abused so as to constitute a very serious
“public health and social problem™. Alcoholism is, moreover, a serious
problem in many countries, and in this sense it is a very important
international problem. The treatment of alcoholics also gives rise to some
problems similar to those relating to the treatment of abusers of many
narcotic drugsté! or of some psychotropic substances.!62 Furthermore, the
degree of usefulness of alcohol in present day medical therapy is minimal. It
must be admitted that the alcohol problem has many features similar to those
related to the abuse of other dependence-producing drugs.

10. Nevertheless, alcohol is not fully covered by the terms of
paragraph 4 and therefore cannot be placed under the control of the Vienna
Convention. The “public health and social problem” which alcohol presents is
not of such a nature as to warrant its being placed under “‘international
control”, which—as has been submitted—means control by the Vienna
Convention.163 Alcohol does not “warrant” that type of control because it is
not “suitable” for the régime of the Vienna Convention.!64 It appears to be
obvious that the application of the administrative measures for which that
treaty provides would not solve or alleviate the alcohol problem.165 In fact,
this was also the view of the 1971 Conference, which did not intend to apply
the Vienna Convention to alcohol and consequently to cover it by the terms
of paragraph 4, subparagraph ().

11. No matter how serious the public health and social problem may be
which tobacco presents in many countries, it is not covered by the criteria
given 'in paragraph 4. Although it is capable of producing a “state of
dependence”, it is not capable of producing the central nervous system
stimulation (or depression)! 66 resulting in any of the disturbances mentioned

160 i.e. barbiturates listed in Schedules III and IV.

161 i.e. drugs subject to the Single Convention.

162 i.e. substances controlled by the Vienna Convention.
163 See above paragraph 4.

164 Or for the régime of the Single Convention,

165 See above paragraph 8.

166 It is held that nicotine which is contained in large quantities in tobacco and in
some quantities in tobacco smoke has effects which consist of a primary transient
stimulation and a secondary more persistent depression of the sympathetic and
parasympathetic ganglia. Ganglion cells are first stimulated and then paralysed. It has
also been established that nicotine has not only effects on the peripheral nervous system,
but also some on the central nervous system. It is said to cause a marked stimulation of
the central nervous system, particularly of the respiratory, vasomotor and emetic centres
of the medulla. Stimulation is followed by depression of the central nervous system.
However, the comparatively small quantities of nicotine contained in tobacco smoke
appear to have only minimal effect on the central nervous system if any; Goodman and
Gilman, op cit. (foot-note 159), pp. 588, 589 and 591. Although not very relevant in this
connexion it may be mentioned that the carbon monoxide contained in tobacco smoke
is also capable of having depressant effects on the central nervous system. The tissues of
the brain are specially sensitive to oxygen deprivation. (Carbon monoxide combines with
haemoglobin to form carboxyhaemoglobin. Haemoglobin in this form does not carry
oxygen); Goodman and Gilman, op. cit., pp. 930 and 932; neither nicotine nor carbon
monoxide have any therapeutic value.
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in subparagraph (a), clause (i), nor does it have the capacity to produce
“similar abuse and ill effects” similar to those of a substance in a Schedule of
the Vienna Convention. Moreover, although of no usefulness in medical
therapy, it is not suitable! ¢4 for the kind of controls for which the Vienna
Convention provides, and which if applied would not make any useful impact
on the tobacco problem. That problem, however serious, therefore does not
“warrant” the placing of tobacco “under international” control, i.e. under
the Vienna Convention.!'®3 Tobacco was not considered by the 1971
Conference to be a suitable object for control by that treaty.

12. The second of the two definitions, i.e. that contained in subpara-
graph (a), clause (ii) describing the properties of substances which WHO
under the conditions of subparagraph (b) and of the concluding subparagraph
of paragraph 4 may recommend for control by the Vienna Convention, is
patterned after article 3, paragraph 3, subparagraph (iii) of the Single
Convention indicating the characteristics of substances which WHO may
recommend for, and the Commission may place under, control by that latter
Convention. The basic difference between those definitions in the two
treaties is that the definition in the Single Convention also covers substances
which are not harmful by themselves but are “convertible’” into dangerous
drugs, whereas that of the Vienna Convention does not.167

13. What is to be considered to be “similar”, as this word is used in the
definition, is not indicated in the Vienna Convention, and in any event could
hardly be defined with a precision which would be useful for the purposes of
that treaty. There may be varying degrees of similarity. It follows that it is
left to the judgement and largely to the discretion of WHO to determine
whether in a given case the characteristics of abuse and ill effects are close
enough to the harmful properties of substances already controlled by the
Vienna Convention to justify the conclusion that a similarity as required by
the definition exists. In the light of the practice of WHO and of the
Commission under the corresponding norm of article 3, paragraph 3, sub-
paragraph (iii) of the Single Convention, it may be assumed that the similarity
required under article 2, paragraph 4, subparagraph (@), clause (ii) would not
be excluded by the fact that the substance examined by the World Health
Organization has a much more potent capacity to produce abuse and ill effects
than the controlled substance with which it is compared.168

14. In all cases of “similarity”, there are some elements of likeness and
some of diversity. Whether WHO concludes that similarity exists or not may
often depend on the particular like or dissimilar features which it may
consider more or less relevant in the light of the circumstances surrounding
the particular substance under consideration. To determine the relevance of
particular features of the substances to be compared is left to the judgement
of WHO, guided by considerations of public health.

167 See above paragraph 2 and foot-note 156.

168 See 1961 Commentary on article 3, paragraph 3, subparagraph (iii) of the Single
Convention (paragraphs 6 and 7 of the comments).
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15. In general, substances covered by the definition of clause (ii) will be
hallucinogenics, stimulants similar to the amphetamines and depressants
similar to the barbiturates and to those tranquillizers already controlled by
the Vienna Convention, excluding however such of those types of psycho-
active substances as are controlled, and as long as they are controlled, by the
Single Convention.169

16. Since the substances which under the conditions of clause (ii) may
be placed under control by the Vienna Convention need not have the
same,! 70 but only similar, harmful characteristics as those already included
in the Convention’s Schedules, the nature of those Schedules may gradually
change. The range of substances which under those conditions could be
placed under the Vienna Convention could thus gradually become wider. The
Convention, by its application, may to some extent be adjusted to changing
conditions in this way.1 71

17. While under the definition of clause (i) it is required that the
substance under consideration be capable of producing “a state of depen-
dence” in order to qualify for international control, such a capacity is not
expressly required under clause (ii). One of the co-sponsors of the new text of
paragraph 4172 which with minor modifications was incorporated in the final
text of the Vienna Convention stated, when introducing the new version at a
meeting of the Committee on Control Measures of the 1971 Conference, that
the concept of “dependence” was an essential part of the definition under
clause (i).173 He added that “the inclusion of that concept did not limit the
scope of the instrument, since there could still be a finding [under clause (ii)]
that a particular substance produced abuse and ill effects similar to those
produced by substances already included in the schedules, without any proof

169 See above comments on article 2, paragraph 1 (paragraphs 6 to 14 of the
comments); see also WHO Expert Committee on Drug Dependence, Sixteenth Report,
WHO Technical Report Series No. 407, section 3, which contains the considerations that
guided the Committee in preparing the original Schedules for the draft treaty which as
modified by the Commission and the 1971 Conference became the Vienna Convention;
for these original Schedules see WHO Expert Committee on Drug Dependence,
Seventeenth Report, WHO Technical Report Series No. 437, section 4, paragraph 4. The
much shorter Schedules of the Vienna Convention as adopted by the 1971 Conference
do not contain a single substance which was not included in the Schedules prepared by
the WHO Expert Committee. See also the Revised Draft Protocol on Psychotropic
Substances, reproduced in 1971 Records, vol. 1, pp. 23 et sequitur.

1701t is hardly possible that a new substance would have exactly the same
properties as a substance already included in the Schedules.

171 See 1961 Commentary on article 3, paragraph 3, subparagraph (iii) of the Single
Convention (paragraph 8 of the comments).

172 1971 Conference, document E/CONF.58/C.4/L.58.

173 The notion of dependence did not appear in the Revised Draft Protocol on
Psychotropic Drugs (article 2, paragraph 4) which served as working document of the
1971 Conference. It was introduced by the sponsors of the new text in line with a
recommendation of the World Health Organization; see World Health Organization
Expert Committee on Drug Dependence, Seventeenth Report (referred to above in
foot-nate 169), section 3 (p. 9), and Eighteenth Report, World Health Organization,,
Technical Report Series No, 460, section 2, paragraph 2 (p. 7) and 1971 Records, vol. 11,
p. 176.
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of dependence being required”.174 The speaker made this statement in
defence of the introduction of the notion of “dependence” in the definition
of clause (i) against opponents of the new text. He appears to have assumed
that not all substances in the Schedules of the Vienna Convention are capable
of producing ‘‘dependence”, which he defined as capacity to “induce
repeated use characterized by want or need”.1 75

18. Whether or not the view presented in that statement at the 1971
Conference is correct, i.e. whether or not under clause (ii) the World Health
Organization, in order to be able to recommend a substance for international
control, must in all cases find that the substance in question is capable of
producing “a-state of dependence”, there can be no doubt that the World
Health Organization, without such a finding, cannot determine that under
clause (ii) a substance has the capacity to produce similar abuse and similar ill
effect to those of a “dependence-producing” substance already in a schedule.
It is submitted that it can hardly be assumed that a substance which is not
dependence-producing has similar harmful properties to those of a depen-
dence-producing substance already controlled by the Vienna Convention.
Moreover, it is suggested that WHO, when determining the similarity of an
uncontrolled substance with a controlled dependence-producing substance,
would not only have to examine whether the uncontrolled substance is
dependence-producing in any sense, but more specifically whether both
substances have “‘similar’ dependence-producing properties. The similarity of
such properties would be one of the elements in the similarity of the harmful
characteristics under clause (ii).

19. Whether WHO, in order to be able to recommend under the
conditions of clause (ii) a new substance for international control, must in all
cases find that it is dependence-producing, depends on the question whether
all substances in the Schedules of the Vienna Convention are dependence-
producing. The answer to this question may in turn depend on the meaning
which one attaches to the term “dependence-producing”. There cannot be
any doubt that most substances in the Schedules of the Vienna Convention
are dependence-producing. A difference of opinion can be found only in
respect of some hallucinogenic substances in Schedule I, especially also in
regard to LSD. Since the WHO Expert Committee on Drug Dependence has
selected, in accordance with standards which it established,!76 all psycho-
tropic substances later included by the 1971 Conference in the Schedules of
the Vienna Convention, one must attribute particular importance to its views
on the subject. One can find in reports of that Committee the express or
implied view that those hallucinogenics are indeed dependence-producing.! 77

1741971 Records, vol. 11, p. 176.

175 Ibid.

176 WHO Expert Committee on Drug Dependence, Sixteenth Report (referred to in
foot-note 169), section 3 and Seventeenth Report (referred to in foot-note 169),
sectioh 4.

177 WHO Expert Committee on Drug Dependence, Sixteenth Report, section 3
(pp. 17 and 18) and Eighteenth Report (referred to above in foot-note 173), section 3,
paragraph 1, foot-note 2 (p. 9).



52 Art. 2—Scope of control of substances

The WHO Scientific Group on the Evaluation of Dependence-Producing
Drugs which met in 1963, however, stated: “The reports of recent outbreaks
of abuse of LSD have not indicated clearly the extent of psychic dependence
and there is no evidence of physical dependence.””178

20. It has on the other hand been found that chronic users of LSD are
quite uncommon, and that even they rarely use the substance more
frequently than biweekly. Most users tend with time to become less
interested in LSD. While they continue to smoke marihuana, they discontinue
the consumption of LSD or other potent hallucinogenics (psychedelics).! 79
One may perhaps consider such users as dependent on the use of drugs or
psychotropic substances in general, rather than on the use of particular
hallucinogenics.

21. One may, however, conclude that it would in practice be of little
importance to decide whether under clause (ii) all new substances must be
“dependence-producing” in order to qualify for international control. In the
case of those few substances in the Schedules of the Vienna Convention
which some authorities may consider not to be dependence-producing, the
actual properties are not controversial. There is only a difference in the
terminology applied to them. What is relevant under clause (ii) is the
similarity of actual properties of the substance to be examined by WHO to
those of a substance in a Schedule. It does not really matter in this context
whether some similar properties of the two substances which are compared
are named ‘“dependence-producing”, as long as they are found to be similar.

22. It may be useful in this context to recall the view of the WHO
Expert Committee on Drug Dependence! 80 expressed in 1963 that “drug! 8!
dependence is a general term selected for its applicability to all forms of drug
abuse and carries no connotation of the degree of risk to public health or
need for a particular type of drug control”. The Committee stated that the
characteristics of drug dependence will vary with the agent involved, and that
there are different ‘“types” of drug dependence, including inter alia the
barbiturate type and the amphetamine type.182 This accords with the
opinion! 83 that a new substance examined by the World Health Organization
could under clause (ii) not be found to be similar in its harmful properties to
a dependence-producing substance already controlled by the Vienna Con-
vention if, although dependence-producing in a general sense, it causes a type

178 Report of the Group, WHO Technical Report Series No. 287, section 3,
paragraph S (p. 22).
179 Goodman and Gilman, op. cit. (foot-note 159), p. 297.

180 Then called WHO Expert Committee on Addiction-Producing Drugs; see 1961
Commentary on article 3, paragraph 3, subparagraph (iii) of the Single Convention,
foot-note 2 (p. 86).

181 As to the term “drug” as including in this instance *“‘psychotropic substances”,
see above foot-note 158.

182 WHO Expert Committee on Addiction-Producing Drugs, Thirteenth Report,
WHO Technical Report Series No. 273, section 4 (pp. 9 and 10).

183 See above, paragraph 18.
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of dependence which is essentially different from that caused by the
substance with which the uncontrolled substance is being compared.
However, such an uncontrolled substance whose dangerous properties would
thus be found to be dissimilar to those of all substances already in the
Schedules could nevertheless qualify for international control under
clause (i).

23. An exact definition of the general notion of a “state of depen-
dence”, therefore, may not be necessary for the purposes of clause (ii),
because the characteristics of the different types of dependence which might
have to be established under that provision would be indicated by the
properties of the controlled substances with which the uncontrolled
substance in question would be compared. It is, however, submitted that it
might be useful for the purposes of clause (i) to consider what the
Convention means by the phrase “a state of dependence”!84 since it is
expressly required that a substance must have the capacity to produce such a
condition in order to qualify for international control, and since the exact
sense of “‘dependence” in particular cases cannot be determined under
clause (i) by reference to the properties of substances already under control,
as it can and must be done under clause (ii).

24. “Dependence” as the term is used in clause (i) means dependence on
a particular central nervous system stimulant or depressant capable of having
the effects outlined in that clause and being considered by WHO as to its
suitability for international control. The word “dependence” as commonly
used has a very broad meaning.185 It may refer to varying degrees of a desire
of an individual to use particular chemical substances in order to obtain a
state of well-being or an absence of discomfort. That desire may be mild or
strong, or even so overpowering as to constitute a craving or compulsion.! 86
The substance producing “dependence” may, but need not, cause “toler-
ance”. The dependence may be only “psychological”, i.e. the repeated use of
the substance on which the individual depends does not cause an altered
physiological state characterized by intense physical disturbances when
consumption of the substance is discontinued.!87 The dependence on a
substance may also be “physical” if its repeated use causes such an altered
physiological state.

184 The Swedish representative stated at the twenty-fourth meeting of the
Committee on Control Measures of the 1971 Conference: “With regard to paragraph 4,
the meaning of the word “dependence” was perfectly clear in the context of the clinical
experience that had been acquired and of the progress which was being continually made
in that connexion.” Paragraph 14 of the minutes of that meeting, 1971 Records, vol. 11,
p. 177; see also paragraph 16 of the minutes of the 25th meeting of that Committee,
1971 Records, vol. 11, p. 179.

185 One may be ‘““dependent” upon a wide variety of substances including laxatives,
headache medicines (aspirin), vitamins, and antibiotics; Goodman and Gilman, op. cit.
(foot-note 159), p. 276.

186 Ibid.

187 Or its action is counteracted by a specific antagonist; Report of a WHO
Scientific Group on-the Evaluation of Dependence-Producing Drugs (cited above in
foot-note 178), section 2 (p. 5).
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25. “Physical dependence” is defined as ““an altered physiological state
produced by the repeated administration of a drug, which necessitates the
continued administration of the drug to prevent the appearance of a
stereotyped syndrome, the withdrawal or abstinence syndrome characteristic
for the particular drug”. “Tolerance” refers to a condition in which “after
repeated administration, a given dose of a drug produces a decreasing effect
or, conversely, when larger doses must be administered to obtain the effects
observed with the original dose™.188

26. The “state of dependence” referred to in clause (i) must always be a
“psychological” or “psychic” dependence; it may, but need not, also be a
“physical” dependence; it does not matter whether it is accompanied by
“tolerance”.

27. To determine more precisely what is to be considered “a state of
dependence” for the purpose of applying clause (i) and in particular what
degree of desire or craving should be required is left to the judgement of the
World Health Organization. In the light of progress made in the understanding
of the problem of drug abuse and of changing requirements of public health,
the,World Health Organization may modify its concept of dependence for the
purpose of carrying out that treaty provision.! 84

28. In this context it may be interesting to reproduce the definition of
“dependence’ by the WHO Expert Committee on Drug Dependence ‘“‘as a
state, psychic and sometimes also physical, resulting from the interaction
between a living organism and a drug,!58 characterized by the behavioural
and other responses that always include a compulsion to take the drug on a
continuous or periodic basis in qrder to experience its psychic effects, and
sometimes to avoid the discomfort of its absence. Tolerance may or may not
be present. A person may be dependent on more than one drug”.189

29. In order to be able to recommend international control under the
definition of clause (i) (and the conditions of subparagraph (b) and of the
closing subparagraph of paragraph 4), the World Health Organization must
not only find that the substance concerned has the capacity to produce “a
state of dependence” and “‘central nervous stimulation or depression”,190
but also that the stimulation or depression could result “in hallucinations or
disturbances in motor function or thinking or behaviour or perception or
mood”. That view follows from the text of subclause (2) of clause (i),
although a disturbance in thinking, perception or mood need not necessarily
result from a central nervous stimulation or depression. Some expert opinion
holds that WHO should also be able to recommend control in cases in which
disturbances do not result from such a stimulation or depression.

188 These two definitions are by Jerome H. Jaffe; Goodman and Gilman, op. cit.
(foot-note 159), p. 277. For the term “‘drug”, see above, foot-note 158.

189 Sixteenth Report (referred to above in foot-note 169), section 1, paragraph 1
(p. 6); see also the Eighteenth Report (referred to in foot-note 173), section 3,

paragraph 1 (p. 9).
190 Or both central nervous stimulation and depression; but either would suffice.
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30. Broad terms such as “thinking” or “mood” very often do not have a
fully exact counterpart in other languages, and even by paraphrasing it is
frequently not possible to render them accurately in translations. “Thinking”
is not exactly the same as ‘Juicio” or ‘jugement”, and ‘“‘mood” not
necessarily the same as “estado de dnimo” or “l’humeur”. However, for the
purposes of the Vienna Convention such terms must have the same meaning
in the different language versions, all five languages being equally authen-
tic.191 Here again it is the function of WHO to interpret those terms in the
light of the purposes of the Convention, and in so doing to attribute the same
sense to clause (i) in the five official language versions. Moreover, the
disturbances mentioned in clause (i) are symptoms resulting from the action
of chemical substances on the central nervous system. Since they are a
medical matter, the findings of WHO regarding those symptoms are to be
“determinative” under paragraph 5 of article 2. It may nevertheless be useful
to give in the following paragraphs some indication of the meaning of the
terms as used in clause (i) for some pharmacological effects of the chemical
substances to be examined by the World Health Organization. It is, however,
submitted that this should in no way be regarded as limiting the authority of
WHO to interpret those terms.

31. The term ‘“hallucinations” includes the perception of objects with
no reality, or experience of sensations with no external cause.192 Some of
the substances already in the Schedules of the Vienna Convention are also
capable of producing “hallucination”. Such hallucinogenic substances are
found in Schedule I of that treaty. However, not only those hallucinogenics
but under certain conditions also other substances such as amphetamines
listed in Schedule II of the Vienna Convention can induce hallucinations.!93
Hallucinations may be accompanied by ‘“‘disturbances” in ‘‘thinking”,
“perception”, “mood” and ‘“behaviour”. Substances causing hallucinations
may be covered not only by the definition of clause (i) but also by that of
clause (ii), in the latter case if they are capable of producing ‘“‘similar abuse
and similar ill effects’ as a substance already in a Schedule of the Vienna
Convention. Hallucinogenics could in appropriate cases also be placed under
control by the Single Convention under the conditions of its article 3,
paragraph 3, subparagraph (iii).! 94

191 Last paragraph of the Vienna Convention.

192 Webster’s New International Dictionary of the English Language, Second
Edition (Springfield, Massachusetts, G and C. Merriam Company, 1948), p. 1129; this
term in its pathological and psychological sense is also defined as the apparent
perception of an external object when no such object is present; The Shorter Oxford
Dictionary (The Clarendon Press, Oxford, 1947), vol. I, p. 858.

193 Goodmian and Gilman, op. cit. (foot-note 159), p. 296; cocaine in Schedule I of
the Single Convention has also such a capacity; ibid.; “‘hallucinogenics” in the technical
sense will differ from other substances which may cause hallucinations, by their capacity
“reliably” to induce or compel such states of altered perception, thought or feeling as
are and can be experienced only in dreams and occasionally also in a condition of
religious exaltation; ibid.

194 See above paragraph 8 of the general comments on article 2, paragraphs 10 and
16 of the comments on article 2, paragraph 1 and 1961 Commentary on article 3,
paragraph 3, subparagraph (iii) of the Single Convention (paragraph 7 of the comments).
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32. The term “perception” may relate to the capacity of perceiving by
the senses as well as to the process of perceiving. It may also cover the
capacity of recognizing objects or facts by the combination of different
sensations and the utilization of past experiences.195 A “disturbance” in
“perception” thus may also be caused by a disturbance in “thinking”.

33. The term ‘“thinking” may refer to the capacity of “judging”
correctly a situation or a problem and to that of arriving at correct
conclusions; it covers also the actual process of weighing and arriving at such
judgements and conclusions.! 96 Disturbances in thinking may inter alia be
accompanied by disturbances in “behaviour” and “mood”.197

34. The term “behaviour” comprises the mode of conducting oneself,
the manner of behaving “absolutely’” or “in relation to others”, or the action
or reaction in relation to environment. In a psychological sense the term
relates to the individual’s activities eventuating either visibly in muscular
movement or invisibly in glandular secretion.!98 Disturbances of ‘“be-
haviour” will often be found to be accompanied by disturbances in “mood”
and frequently also by disturbances in “tf]jnking”. “Drug dependence” as
such—as defined by the WHO Expert Committee on Drug Dependence—is
characterized, inter alia by a “disturbance” in ““behaviour.199

35. The term “mood” being a “frame of mind” or a “state of
feeling”200 does not appear to be a very precise concept. A disturbance of
“mood” may often appear together with a disturbance of behaviour and also
with a disturbance of thinking.

36. All of the disturbances referred to in subclause (2) of clause (i) may
be dangerous not only for the person taking the substance but for other
persons as well. This is particularly true in respect of disturbances in thinking
or mood. It is quite common for more than one of the disturbances
mentioned in subclause (2) to appear simultaneously. Some disturbances
quite frequently may also be caused by the use of substances meeting the
criteria laid down in clause (ii). In fact, the substances already included in the
Schedules of the Vienna Convention by the 1971 Conference may produce
one or more of those disturbances. For instance, barbiturates listed in
Schedule III, whose properties would also be covered by the criteria of
clause (i), can produce several of the disturbances noted in that clause such as
confused thinking, depressed mood, inattention to stimuli and disturbances in

195 Webster’s, op. cit. (foot-note 192), p. 1816 and p. 2276 (entry “‘sensation™).

196 Webster’s, op. cit. (foot-note 192), p. 2026 and p. 2027.

197 This may be the case in the event of mild barbiturate intoxication (in the acute
as well as the chronic effects), Goodman and Gilman, op. cit. (foot-note 159), pp. 289 to
290.

198 Webster’s op. cit. (foot-note 192), p. 246 and the Oxford Dictionary (cited in
the same foot-note), vol. 1, p. 164.

199 See above paragraph 28 and foot-note 189.

200 The Shorter Oxford Dictionary, op. cit. (foot-note 192), vol. I, p. 1278.



Art. 2—Scope of control of substances 57

motor function (ataxia and disequilibrium, ‘“ataxia” being the inability to
co-ordinate voluntary muscular movements.)201

37. While the disturbances mentioned in clause (i) are not mutually
exclusive and two or more of them may frequently appear together as a result
of consumption of the same chemical substance, it is sufficient for the
purposes of subparagraph (@) that WHO find the existence of only one of
them.

38. It is submitted that not all disturbances mentioned in clause (i),
subclause (2), however minor, are “disturbances” within the meaning of that
provision, but only those which are significant, i.e. which, by loss of
behavioural control or of other faculties for preventing self-injury or injury to
others, or otherwise, could cause ‘“adverse physical, social or economic
consequences’ to the user of the substance involved or to others, are relevant
in this context.202 The intensity of disturbance required in order to be
relevant, in the case of each of those symptoms of the effect of the substance
concerned on the central nervous system, will differ. It is suggested that in
determining the relevance of the degree and also of the special features of a
disturbance considered pursuant to clause (i), account would have to be taken
of the role which the disturbance may play in rendering the actual abuse or
likelihood of abuse of the substance in question a “public health and social
problem”.

39. It may be stressed that probably all of the substances placed in the
Schedules by the 1971 Conference could be covered by the terms of
clause (i), subclause (2) and most, if not all, by the definition of the whole
clause (i).203 It may be pointed out that substances fitting the definition of
clause (i) could also be recommended for control under clause (ii) if the
conditions of that latter clause were met204, as would very often be the case.
Clause (i) was not included in the Convention in order to extend the scope of
that treaty to substances essentially different from those which were placed
in the Schedules by the 1971 Conference or could be placed in the Schedules
pursuant to clause (ii). It appears to be intended only to close such possible
future gaps in international control as could be caused by the appearance of
central nervous system stimulants or depressants which would present public

201 Ataxia and disequilibrium may also be caused by some minor tranquillizers and
by ethyl alcohol; Goodman and Gilman, op. cit. (foot-note 159), p. 172. Distortions of
mood, impairment of thinking and of fine motor skills may be after-effects of
barbiturates; ibid., p. 103. Alcohol may cause disturbances in mood accompanied by
motor disturbances; ibid.,, p. 136. Some hypnotics and sedatives (‘“bromide” intoxica-
tion) may produce neurological disturbances manifested in motor inco-ordination; ibid.,
pp. 122 and 270. ;

202 See also above paragraph 5 of the present comments and World Health
Organization Report, Committee on Drug Dependence, Sixteenth Report (cited above
in foot-note 158), section 1, paragraph 2 (pp. 6 to 7).

203 See above paragraphs 17 to 21. Whether all of the substances already in the
Schedules of the Vienna Convention are covered will depend on the meaning of the
phrase “state of dependence’ as applied to them.

204 And of course those of subparagraph (b) and of the concluding subparagraph.
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health and social problems analogous to those created by substances already
controlled by the Vienna Convention, but which for some reasons that could
not be foreseen by the 1971 Conference might be found not to have the
capacity to produce “similar abuse and similar ill effects” to those of
substances already in the Schedules of that treaty. The definitions of clauses
(i) and (ii) are overlapping, and so are both of them with the definition of
article 3, paragraph 3, subparagraph (iii) of the Single Convention.205

40. Under paragraph 4 WHO is required to take four actions: first, an
examination of the substance in question in order to make the findings
described in subparagraph (a) and (b); secondly, to make in the light of the
results of that examination an assessment of the substance as outlined in the
concluding subparagraph of paragraph 4; thirdly, to determine whether
control by the Vienna Convention should be recommended, and if so, what
particular régime provided for in that treaty should be applied; and finally, to
communicate its findings, assessment and recommendations regarding control
to the Commission through the Secretary-General.206 Several questions
which may arise in the course of the examination by the World Health
Organization of the substance which is the subject of the procedure pursuant
to paragraph 4 have been considered in the preceding paragraphs of these
comments on that provision.

41. The ‘““assessment” which pursuant to the concluding subparagraph
WHO is required to include in its communication to the Commission should
not only comprise the factual results of its examination under subpara-
graphs (a) and (b), but also an evaluation of the data which it may have
found, in the light of such considerations of public health as it may consider
appropriate for the purpose of assisting the Commission in arriving at a
correct decision under paragraphs 5 and 6.207 The assessment must in
particular also include WHO’s views on the “extent or likelihood of abuse™,
“the degree of seriousness of the public health and social problem” and “the
degree of usefulness of the substance in medical therapy”.

42. It is obvious that pursuant to subparagraph (b) WHO must also
establish the extent of abuse or the degree of likelihood of abuse of the
substance which it is examining. It must do this in order to be able to
determine whether that abuse or likelihood of abuse constitutes a “public
health and social problem warranting the placing of the substance under
international control”. Those quantitative factors must be taken into account
since they might show whether the case considered by WHO is sufficiently

205 See also above paragraph 16 of the comments on article 2, paragraph 1 and
paragraph 12 of the comments on article 2, paragraph 4; see also 1961 Commentary
(paragraph 6 of the comments on article 3, paragraph 3, subparagraph (iii) of the Single
Convention).

206 As regards the question whether the World Health Organization could without
taking those actions terminate the procedure under article 4 by withdrawing its
notification in cases in which the procedure was initiated by the World Health
Organization itself, see above paragraph 20 of the comments on article 2, paragraph 1.

207 Or under article 3, paragraph 4 under the similar procedure pursuant to that
provision.
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significant to present such a problem.208 The World Health Organization’s
assessment should therefore indicate in sufficient detail the extent of abuse
and the degree of the likelihood of abuse, particularly because their
determination involves not only medical and scientific findings209 which
would have to be accepted by the Commission,2!9 but also the establishment
of other facts on whose proof and relevance the Commission may differ from
the World Health Organization. A detailed explanation of the views of WHO
on the extent of the actual abuse or on the degree of likelihood of abuse of
the substance which it has considered would be very useful to the
Commission in performing its tasks.

43. The extent of abuse or the degree cf likelihood of abuse are
important considerations in assessing “the degree of seriousness of the public
health and social problem’. The World Health Organization must under
subparagraph (b) consider the magnitude of the health and social problem
which is presented by the abuse or likelihood of abuse of the substance which
it examines in order to be able to decide whether that problem is significant,
because it would otherwise not be a ‘“public health and social problem”
within the meaning of subparagraph (b), warranting the imposition of
international controls;208 but it would not be enough for the World Health
Organization to determine simply whether the public health and social
problem is or is not significant enough to warrant control. The Organization
must beyond that assess the degree of seriousness of the problem. Its views on
the matter are important for the Commission, which is not bound to place
under control a substance dangerous under the terms of subparagraphs(a)
and (b) even though it in fact presents a “public health and social problem”
warranting international control according to subparagraph (b). Since in
arriving at its decision the Commission would have to weigh the dangerous
properties of the substance against the non-medical considerations mentioned
in paragraph 5211, it would find it useful to have the views of WHO on the
degree of seriousness of the public health and social problem which it has to
take into account. WHO evaluation of the degree of seriousness of that
problem is in fact indispensable in this context, because there is a relationship
between the nature of the dangerous pharmacological properties of a
substance and the magnitude of the public health and social problem which it
may cause. It is suggested that it would in many cases be useful if WHO
would include in its assessment addressed to the Commission not only its
medical and scientific reasons208 for determining the degree of seriousness of
the public health and social problem concerned but, where appropriate, also
its other considerations.

44. WHO is required to include in its assessment addressed to the
Commission also an evaluation of “the degree of usefulness of the substance

208 See above paragraph 5 to 7 of the comments on article 2, paragraph 4.
209 Pharmacological properties of a substance may be an important factor in
deciding whether there is evidence of likelihood of abuse of the substance.

210 Article 2, paragraph 5; see also article 3, paragraph 4.
211 See also article 3, paragraph 4.
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in medical therapy”. It may be appropriate to recall in this connexion the
view of the WHO Expert Committee on Drug Dependence that “the need,
type and degree of international control must be based on two consider-
ations: (a)the degree of risk to public health and (b) the usefulness of the
drug in medical therapy.212 The degree of therapeutical usefulness of the
substance concerned would accordingly be very important to the World
Health Organization in choosing the particular régime which it might
recommend for the substance. That information will be indispensable for the
Commission in considering in which Schedule of the Vienna Convention,
i.e. under what particular control régime provided for in that treaty, it should
place the substance. It is apparent that in determining the usefulness of a
medicine not only its potential beneficial effects, its value in the case of grave
medical indications and the extent and frequency of its employment, but also
the intensity of its dangerous properties such as those described in
subparagraph (a) and other harmful side effects may have to be taken into
account. All these present “medical matters”.213 It is, however, submitted
that in some cases the great costs of a medicine may also be of some
relevance.

45. The assessment by WHO of “the degree of seriousness of the public
health and social problem and the degree of usefulness of the substance in
medical therapy” is indispensable in all cases in which an uncontrolled
substance is being considered for international control, as well as in those
cases in which a controlled substance is being examined with a view to
transferring it from one Schedule to another Schedule, or with a view to
deleting it from the Schedules, pursuant to article 2, paragraph 6, i.e. with a
view to changing its control régime or to freeing it from control.

46. The phrase “recommendations on control measures™ means “recom-
mendations of the Schedule in which the substance in question should be
placed”. WHO is not prevented from recommending alternatively two
Schedules for the same substance in cases in which it finds it appropriate to
do so. In view of the Commission’s right to choose another Schedule than
that recommended by the World Health Organization, that Organization may
find it useful to make such an alternative recommendation in order to
indicate to the Commission which Schedule the World Health Organization
would consider second best if the Commission does not accept the
Organization’s first choice.214

47. Tt is suggested not only that WHO should recommend the Schedule
in which the substance concerned should be placed in cases in which it finds

212 Its Sixteenth Report cited in foot-note 158, section 3 (p. 18); see also its
Eighteenth Report (cited in foot-note 173), section 3, paragraph 4, subparagraph 1
(p. 31).

213 Article 2, paragraph 5; see also article 3, paragraph 4.

214 The World Health Organization could not make such an alternative recom-
mendation under article 3, paragraph 3, subparagraph (iii) of the Single Conventiop; see
1961 Commentary on that provision (paragraph 3 of the comments).
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that the imposition of control would be appropriate,2!5 but that it might in
appropriate instances also indicate in the assessment to be communicated to
the Commission that control is not required, if it arrives at that conclusion.

48. As regards the question whether a substance should be controlled or
in which Schedule a substance should be placed, WHO has very wide
discretion in making its recommendations, as the Commission has in making
its decisions.21 6

49. It is hardly possible to foresee exactly all the considerations which
WHO and the Commission may appropriately take into account in adopting,
as the case may be, the recommendations or decisions referred to in the
preceding paragraph. However, in view of the purposes of the Vienna
Convention217, it is safe to state that WHO, in recommending a particular
Schedule for a substance218, will be guided by its views of the degree of risk
to public health which that substance presents and of its usefulness in medical
therapy.219 It has been pointed out above that in taking into account those
two basic principles it will also have to pay attention to other factors than
those of a medical or scientific nature.220

50. It may be useful to indicate in this place the more specific
considerations which the WHO Expert Committee on Drug Dependence had
in mind when proposing a substance for inclusion in a particular Schedule. It
may be recalled that all substances but one in the Schedules established by
the 1971 Conference have beenincluded in a Schedule comparable to the
group for which they had been recommended by the WHO Expert
Committee.22! The considerations which guided the Committee in including
psychotropic substances in different groups are as follows:

For inclusion in Group (a) which became Schedule I of the Vienna
Convention:

215 Or under paragraph 6 if it would find that a transfer to another Schedule would
be desirable.

216 Article 2, paragraph S; the same applies to the recommendations of WHO and to
the decisions of the Commission under article 2, paragraph 6 and article 3, paragraph 4.

217 See also the references in the Preamble to public health and social problems, to
the indispensability of the use of psychotropic substances for medical and scientific
purposes and to the desirability that their availability should not be unduly restricted.

218 Or pursuant to article 2, paragraph 6 to free a psychotropic substance from
control (ie. the deletion of a substance from a Schedule without transferring it to
another Schedule) or pursuant to article 3, paragraph 4 to terminate the exemption of a
preparation from control measures.

219 See above paragraph 44 of the comments on article 2, paragraph 4.

220 See above paragraphs 5 to 8 of the comments on the provision under
consideration.

221 Phencyclidine was included by the 1971 Conference in Schedule I, although it
had been proposed by the WHO Expert Committee for inclusion in Group (c)
corresponding to Schedule IV of the Vienna Convention; Seventeenth Report of the
Expert Committee (cited above in foot-note 169), section 4, paragraph 4 (pp. 13 to 18);
however, not all substances recommended for control by the Committee were included
by the 1971 Conference in Schedules of the Vienna Convention.
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Substances whose liability to abuse constitutes an especially serious
risk to public health and which have a very limited, if any, therapeutic
usefulness.

For inclusion in Group (b.1) which became Schedule II:

Substances whose liability to abuse constitutes a substantial risk to
public health and which have little to moderate therapeutic usefulness.
For inclusion in Group (b.2) which became Schedule III:

Substances whose liability to abuse constitutes a substantial risk to
public health and which have moderate to great therapeutic usefulness.
For inclusion in Group (c) which became Schedule IV

Substances whose liability to abuse constitutes a smaller but still
significant risk to public health and which have a therapeutic usefulness
from little to great.222

S1. Although, “bearing in mind the economic, social, legal, adminis-

trative and other factors it may consider relevant™,223 the Commission must
also give particular weight to the degree of risk to public health which the
substance in question presents, and to its therapeutic usefulness, when
deciding whether it should be controlled or in which Schedule it should be
placed. It appears to have held, at its first special session in 1970, the same
views on this question as those of the WHO Expert Committee on Drug
Dependence. That conclusion may be drawn from the text of article 2,
paragraph 4 of the Revised Draft Protocol on Psychotropic Substances224
which it adopted, and which reads in part as follows:

“...the World Health Organization shall determine the degree of
seriousness of the problem (especially serious, serious, substantial or
significant) and the degree of usefulness of the substance in medical
therapy (great, moderate or little, if any).5 If the liability to abuse of
such a substance constitutes an especially serious public health and social
problem, and if it has little, if any, usefulness in therapy, the World
Health Organization shall recommend that the substance be added to
Schedule I. If the liability to abuse of the substance constitutes a public
health and social problem which is lesser but still serious, substantial or
significant, and in the light of the degree of usefulness of the substance in
therapy, the World Health Organization shall recommend that the
substance be added to Schedule II, III or IV, as appropriate. The World
Health Organization shall communicate its findings and recommendations
to the Commission.”

“% The representative of India expressed the view that the degree of seriousness
of the public health and social problem should be the overriding consideration in
regard to recommendations as to the Schedule in which a substance is to be
included.”

222 Ibid., pp. 13, 14 and 16.

223 Article 2, paragraph 5; see also article 3, paragraph 4.
224 The Protocol served as working document of the 1971 Conference; see also

foot-note 169 above.
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52. It is also suggested that WHO may consider whether to recommend
and the Commission whether to decide to place a preparation in a less strictly
controlled Schedule than that in which the substance which it contains is
listed, and thus to transform that preparation into a separate psychotropic
substance according to article 1, paragraph(e) WHO and the Commission
may consider such an action if they find that the preparation, because of its
composition, presents a much lesser.risk to public health than the basic
substance which it contains, and that the basic substance cannot be recovered
by readily available means. Such a measure might appear to be desirable in
the case of preparations whose dangerous properties would be relatively
minor, but whose unilateral exemption pursuant to article 3, paragraphs 2
and 3 would nevertheless appear to be undesirable.

53. WHO may join to its notification of a substance pursuant to
paragraph 1 its assessment and recommendations of control concerning that
substance.225 Where possible, the Organization might consider it desirable to
do so in order to speed up the procedure, as would in some cases be advisable
in the interest of public health. It might in other cases be preferable to delay
the assessment and recommendations in order to give the Parties226 an
adequate time to submit to WHO their comments if they so wish.

54. In a procedure properly initiated by a notification pursuant to
paragraph 1227 WHO may perform its function under paragraph 4 even prior
to the coming into force of the Convention. It may be recalled that the Office
of Legal Affairs of the United Nations ruled in 1964 that WHO was entitled
to make recommendations regarding changes in the Schedules of the Single
Convention prior to the entry into force of that treaty.228

55. The wording of paragraph 4 appears to apply only to cases in which
an uncontrolled substance is being considered for international control.
However, the procedure outlined in that paragraph is to be followed mutatis
mutandis also in cases in which the deletion of a substance from a Schedule,
with or without transfer to another Schedule, is the subject of WHO
examination pursuant to article 2, paragraph 6. Some of the observations
made in reference to paragraph 4 may also have some relevance in that
Organization’s consideration of the termination of the exemption of a
preparation from control measures under article 3, paragraph 4.

225 Both the notification and the assessment are to be addressed to the
Secretary-General; see above paragraph 40.

226 Which would receive the notification of the World Health Organization from the
Secretary-General pursuant to paragraph 2.

227 See above paragraph 21 of the comments on this provision.

228 Commission on Narcotic Drugs, Report of the Nineteenth Session (1964),
Official Records of the Economic and Social Council, Thirty-seventh Session, Supple-
ment No. 9 (E/3893), paragraphs 156 to 158.
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Paragraphs 5 and 6

5. The Commission, taking into account the communication from
the World Health Organization, whose assessments shall be determinative
as to medical and scientific matters, and bearing in mind the economic,
social, legal, administrative and other factors it may consider relevant,
may add the substance to Schedule I, II, III or IV. The Commission may
seek further information from the World Health Organization or from
other appropriate sources.

6. If a notification under paragraph 1 relates to a substance already
listed in one of the Schedules, the World Health Organization shall
communicate to the Commission its new findings, any new assessment of
the substance it may make in accordance with paragraph 4 and any new
recommendations on control measures it may find appropriate in the light
of that assessment. The Commission, taking into account the communi-
cation from the World Health Organization as under paragraph 5 and
bearing in mind the factors referred to in that paragraph, may decide to
transfer the substance from one Schedule to another or to delete it from
the Schedules.

Commentary

1. Paragraph 5 refers to actions which the Commission may take in
respect of the control status of substances not yet controlled, while
paragraph 6 deals with the actions which the Commission may take in respect
of substances already in the Schedules of the Vienna Convention. Under
paragraph 5 the Commission may refuse to place the substance under control,
or it may place it in any one of the four Schedules. Pursuant to paragraph 6,
it may refuse to change the control status of the substance, or it may remove
it from the Schedule in which it is listed with or without transferring it to
another Schedule. The removal from the Schedule would thus be a change in
the control régime or exemption from all control by the Vienna Convention.

2. Only those actions of the Commission by which a Schedule is
changed, i.e. those by which an uncontrolled substance is placed under
control or a controlled substance is placed under a different régime or freed
from control, are ‘‘decisions” within the meaning of article 17, para-
graph 2229 and consequently require adoption by a two-thirds majority of
the members of the Commission, i.e. by a two-thirds majority of its total
membership, no matter how many members are absent, abstain, or although
present, do not participate in the voting.230 A refusal or omission of the
Commission to take such an action, i.e. to make a change in the Schedules,

229 Actions of the Commission terminating wholly or partially exemptions of
preparations from control measures, pursuant to article 3, paragraph 4 are also such
decisions.

230 See above paragraph 10 of the general comments on article 2; see also below the
comments on article 17, paragraph 2.
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however formulated, whether called decision, resolution or otherwise, would
not be a decision in the sense of article 17, paragraph 2. A decision of the
Commission to “seek further information from the World Health Organi-
zation or from other appropriate sources” would also not be a decision in
that sense; neither would other procedural decisions.

3. Tt appears that the Commission is not prevented from changing a
Schedule by a postal or telegraphic vote. It is, however, submitted that the
Commission could so proceed only if each of its members has received a copy
of the relevant assessment of WHO made pursuant to the closing subpara-
graph of article 2, paragraph 4 or under paragraph 6, and if no member
expressly objects to that procedure. The explicit opposition of a single
member appears to be sufficient to exclude that way of adopting the
decision, because otherwise the right of members of the Commission to
participate fully in the decision-making process would be impaired. An
adequate exchange of the views of the members on that matter could hardly
be effected by mail or telegram. Moreover, a postal or telegraphic exchange of
opinion would generally be very time-consuming. Consequently, on legal as
well as on practical grounds, each member should have the right to request
that the decision be postponed pending a full discussion of the question at
the next session of the Commission. On the other hand, the decisions by
postal or telegraphic vote need not in all cases be unanimous. It is held that
there could be no objection to adopting the decision by a two-thirds majority
of the members in such a vote provided that no member objects to the
“procedure”. In any event, in the case of a postal vote the Secretary-General
should send to the members the assessment of WHO and the request to vote,
by registered mail, with a request for a postal return receipt.

4. The Secretary-General could carry out a vote by mail or telegram only
if authorized by the Commission to do so, and only in such cases and under
such conditions as the Commission determined. It is suggested that a vote by
mail or telegram would normally be feasible only in cases which are not
controversial.231

5. Even prior to the coming into force of the Convention,232 the
Commission could under paragraph 5 decide that an uncontrolled substance
should be placed in a Schedule, and under paragraph 6 that a substance
placed in a Schedule by the 1971 Conference should be deleted from a
Schedule, with or without transfer to another Schedule, provided that it has
received an assessment of WHO on the substance concerned under the
concluding subparagraph of paragraph 4 or under paragraph 6, as the case
may be; but the Commission’s decision could not enter into force before the

231 As regards a vote by mail or telegram on placing a substance under control by
the Single Convention: sec 1961 Commentary, paragraphs 19 to 22 of the general
comments on article 3 and paragraph 7 of the comments on article 3, paragraph 3,
subparagraphs (i) and (ii); see in particular the Commission resolution I (XX), Official
Records of the Economic and Social Council, Fortieth Session, Supplement No. 2
(E/4140), paragraphs 60 and 61.

232 Article 26, paragraph 1.
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Convention itself comes into force. Consequently, the Secretary-General
should not under paragraph 7, introductory subparagraph, communicate
those decisions of the Commission to Parties prior to the coming into force of
the Convention itself, because otherwise the provision of that subparagraph
regarding the date on which the decisions of the Commission become
effective could not be applied.233 It may be useful to recall in this place that
the Office of Legal Affairs of the United Nations has similarly ruled that the
Commission could, prior to the coming into force of the Single Convention,
make changes in that treaty’s Schedules, such decisions to be communicated
by the Secretary-General to Parties only after the coming into force of the
Convention.234

6. The word “new” in the phrase “new findings” in paragraph 6 is
intended to indicate that the “findings” which it qualifies are formally
although not necessarily materially different from any earlier findings of
WHO concerning the same substance; but such earlier findings may not exist
in the case of a substance still in the same Schedule in which it was placed by
the 1971 Conference. In respect of cases of that kind the word “new’” would
indicate that the findings are “new”, i.e. formally but not necessarily
substantively different from any views which that Conference may have held
in regard to the substance in question, concerning matters which are the
subject of the World Health Organization’s findings pursuant to paragraph 4.
However, in the phrases “new assessment” and ‘“‘new recommendations’ the
word “new” obviously means that the assessment and the recommendations
differ “materially” from an earlier assessment and earlier recommendations of
the World Health Organization or, as the case may be, from earlier related
views of the 1971 Conference which placed the substance concerned in a
Schedule.

7. The French text coincides in this regard with the English version. The
Spanish text, however, differs from the English and French texts.235 It uses
the words “un nuevo dictamen’ for the English words “its new findings, any

233 Under the same conditions the Commission could also prior to the coming into
force of the Convention change its decisions so adopted. The original decisions should
not be circulated to Parties, but only those replacing them because the former could not
enter into force.

234 See also above paragraph 21 of the comments on article 2, paragraph 1 and
paragraph 54 of the comments on article 2, paragraph 4; see also foot-note 288.

235 The English words: “...the World Health Organization shall communicate to
the Commission its new findings, any new assessment of the substance it may make in
accordance with paragraph 4 and any new recommendations on control measures it may
find appropriate in the light of that assessment™ are reproduced in French: “. .. I’Organ-
isation mondiale de la santé transmettra ¢ la Commission ses nouvelles constatations ainsi
que toute nouvelle évaluation de cette substance qu’elle pourra faire conformément aux
dispositions du paragraphe 4 et toutes nouvelles recommandations portant sur des
mesures de contrdle qui pourront lui paraitre appropriées d la lumiére de ladite
évaluation”, and in Spanish by: “ .. la Organizacion Mundial de la Salud comunicari a
la Comision un nuevo dictamen sobre la sustancia formulado de conformidad con el
pérrafo 4, asi como cualesquier nuevas recomendaciones sobre las medidad de fiscaliza-
cibn que considere apropriadas segtin su dictamen”,
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new assessment”.236 “Nuevo” has in this case the same meaning as “new” in
the English phrase “new findings”; but “nuevo” in that sense refers not only
to what is called in the English version “findings”, but also to what is called
in that text ‘“‘assessment”, while in the English text the word “new” has in
reference to “assessment” a different meaning, as indicated above. It is,
however, submitted that this textual difference does not affect the substance
of WHO communications required under paragraph 6, which would be the
same under all three language versions.

8. In support of that view one may point out that the word “new” in
the English phrase “new findings”, while covering all findings formally “new”
in relation to earlier findings, does not exclude ‘findings” which are
substantively different from earlier findings. Similarly, the Spanish word
“nuevo” in the phrase “nuevo dictamen’ while covering any “dictamen”
formally “new” in respect of an earlier “dictamen”, does not exclude a
“dictamen” which is substantively different from an earlier “dictamen’”.
Consequently if—as has been indicated above and has to be “presumed”
under the rules of interpretation of international treaties237—the word
“dictamen” covers both what the English text calls “findings” and what it
calls “assessment”, the phrase “nuevo dictamen” also includes what the
English text calls “‘new assessment,238 je. also an assessment which is
materially different from an earlier assessment.

9. Moreover, looking at the question from the viewpoint of the purposes
of the Convention,23% the World Health Organization’s communication
pursuant to paragraph 6 has to cover, directly or at least by reference or
implication, all points which it has to examine and to include in its
communication to the Commission under paragraph 4.240 A communication
which does not do so would not be sufficient for the purposes of paragraph 6.
Even in a case in which the World Health Organization holds that the results
of its earlier examination of the substance concerned are still valid and that it
does not need to change its former evaluation (assessment) of those results,
nor consequently its earlier recommendations on control measures, it would
either have to restate its earlier findings and views as being confirmed by its
new examination or as not requiring a new examination, or it would have to
refer to those findings and views expressly or by implication, i.e. it would,
even in such a case, have to cover all points which have to be included in its
communication under the concluding subparagraph of paragraph 4. All of

236 And for the French words “‘ses nouvelles constatations ainsi que toute nouvelle
évaluation”,

237 Vienna Convention on the Law of Treaties, done at Vienna on 23 May 1969,
article 33, paragraph 3; United Nations Conference on the Law of Treaties, Official
Records, Documents of the Conference (A/CONF.39/11/Add.2), pp. 283 et sequitur;
the presumption is that the terms of the different authentic language versions of a treaty
have the same meaning.

238 And the French text “nouvelle évaluation”.

239 Article 31, paragrapn i of the Vienna Convention cited above in foot-note 237.

240 See above paragraphs 40 to 47 of the comments on article 2, paragraph 4.
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those points would be relevant in the Commission’s considerations under
paragraph 6.

10. The English text of the treaty appears to use the word “assessment”
in a somewhat different meaning in paragraphs 4 and 6, employing in
paragraph 6 the term “findings” to cover in part what it calls “assessment” in
paragraph 4, as the French text does with the corresponding words
“constatations” and “évaluation’”, while the Spanish text is consistent in its
use of the term “dictamen” in those two provisions. Those minor differences,
notwithstanding the common meaning of all three texts, permits the
interpretation that a WHO communication under paragraph 6 should cover all
those points which it has to cover under paragraph 4.240 That interpretation
can also be accepted because it accords with the purposes of the Convention.

11. As under article 2, paragraph 4, WHO would not be prevented under
paragraph 6 from recommending alternatively two Schedules for the same
substance.241!

12. WHO is bound242 to make the communication mentioned in
paragraph 6 covering expressly or at least by reference or implication all the
points with which it must deal in a communication under paragraph 4.240

13. The reference to paragraph 5 has in the English text of paragraph 6 a
meaning different from that in its French or Spanish version.243 In the
English text the reference requires the Commission to take into account
under paragraph 6 the communication from WHO, i.e. the communication
received pursuant to paragraph 6, in the same way as it has to do under
paragraph 5 in respect of the communication provided for in paragraph 4.
Consequently, the Commission is in particular bound to consider also under
paragraph 6 as “determinative” the ‘assessments” “as to medical and
scientific matters”, contained in the World Health Organization’s communi-
cation. However, the reference in the French text means that the Commission
should take into account the communication from WHO received in
accordance with paragraph 5, which appears to be incorrect since it is
obviously the communication received pursuant to paragraph 6 which the
Commission has to take into account. Otherwise, the provision of paragraph 6
expressly requiring a communication from WHO containing “new findings”
for the purpose of paragraph 6 would not make sense. Moreover, in cases
under paragraph 6, a relevant communication received under paragraph 5 may
even not exist. The Spanish text would similarly require that the Commission
should take into account the communication from WHO provided for in
paragraph 5, which—as has been submitted—is incorrect. The French and

241 See above paragraph 46 of the comments on article 2, paragraph 4.

242 See above paragraph 40 of the comments on article 2, paragraph 4.

243 The English words “taking into account the communication from the World
Health Organization as under paragraph 5 are reproduced in the Spanish text by
“teniendo en cuenta la comunicacion de la Organizacion Mundial de la Salud prevista en
el parrafo 5, and in the French version by ‘‘tenant compte de la communication regue
de I’Organisation mondiale de la santé conformément au paragraphe 5°'.
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Spanish texts being manifestly incorrect on this point, preference must
obviously be given to the English version.244

14. The “assessments” of WHO “as to medical and scientific matters”,
which are “determinative’ under paragraph 5 and under paragraph 6, include
its medical and scientific opinions as well as its factual findings of that nature
contained in its communications. In other words, those opinions and findings
must be accepted by the Commission, which is not authorized to base its
decisions on other medical or scientific views, whether held by some of its
own members or obtained from other sources than WHO.

15. But only those “‘assessments” of WHO ‘“‘as to medical and scientific
matters” contained in that Organization’s communications pursuant to
paragraphs 4 and 6 are ‘“determinative”, and not the views of the
Organization’s representative at meetings of the Commission, or those of
other of its official spokesmen expressly on other occasions. Views laid down
in decisions of organs of WHO are also not “determinative” for the purposes
of paragraphs 5 and 6 unless included in a communication under paragraph 4
or 6.

16. It is, however, submitted that WHO may supplement or revise its
communications. If its “assessments’ as to “medical and scientific matters”
are thereby affected, they are “determinative* not in their original form but
as modified by the new communication.

17. “Medical or scientific matters” in respect of which the “‘assessment”
of WHO is under paragraphs 5 and 6 “determinative”, are inter alia: a finding
that a substance has or does not have the capacity to produce effects
mentioned in article 2, paragraph 4, subparagraph (a), clauses (i) and (ii);
views on the pharmacological effects of a substance which may play a role in
concluding that there is “sufficient evidence” that the substance “is likely to
be abused”; chemical views regarding the ease of illicit synthesis of a
substance, adduced to justify that there is such “sufficient evidence”; views
on pharmacological effects of a substance, other than those outlined in the
clauses (i) and (ii) mentioned above, adduced in justifying that it constitutes a
“public health” problem or in evaluating “‘the degree of seriousness” of the
public health problem; and views on the degree of usefulness of a substance in
medical therapy.245

18. However, communications from WHO under paragraphs 4 and 6 will
and should also contain factual findings, evaluations and conclusions which
are not “medical” or ‘‘scientific matters” and consequently not ‘“deter-

244 See also article 32, paragraph (a) and (b) of the Vienna Convention on the Law
of Treaties (cited in foot-note 237 above).

245 However, if the therapeutic usefulness of a substance is affected by its great
costs the view of WHO that the substance has a great therapeutic usefulness need not be
accepted by the Commission. The medical considerations of WHO in arriving at its
conclusions regarding the degree of therapeutic usefulness of the substance would in
such a case remain ‘‘determinative”; see above paragraph 44 of the comments on
article 2, paragraph 4.
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minative”, but which WHO has to make in order to carry out its functions
described in paragraph 4 for the purposes of paragraph 5 as well as for those
of paragraph 6.246 It would, e.g. have to take into account statistical data
and reliable estimates as well as actual or potential damaging effects which
the abuse of a substance in question might have on social problems other than
those of a health character in order to establish whether there is “sufficient
evidence that the substance is being or is likely to be abused so as to
constitute a public health and social problem” and how serious that problem
is, as it is required to do under subparagraph(b) and the concluding
subparagraph of paragraph 4 of article 2. WHO would also have to consider
whether the controls for which the Vienna Convention provides would be
helpful, and if so, whether effective control in a country having such a
problem would be impeded by lack of control in other countries, in order to
determine whether that problem warrants “the placing of the substance under
international control”.247 The World Health Organization’s views on the
reliability or importance of statistical data, estimated figures or other factual
evidence on which it would base its evaluations and conclusions, its views on
the significance of an actual illicit traffic or on the likelihood of the
emergence of an illicit traffic248 and its opinions regarding the relevance of
international controls and the effects of the lack of foreign controls on a
domiestic problem of drug abuse, not being “medical and scientific matters”,
would not be determinative, i.e. they would not be binding upon the
Commission.

19. The Commission has, under paragraphs 5 and 6, very wide
discretionary powers;249 but this does not mean that it may act arbitrarily. It
must have good reasons for its decision to change a Schedule as well as for its
refusal to do so. The reasons should be those mentioned in paragraph 5,
although defined in very broad terms, and identically in paragraph 6 by
reference to paragraph 5. It must take into “account” the reasons contained
in the communication from WHO. Those reasons which are of a “medical or
scientific” nature must be accepted, while the others may be replaced by the
Commission’s own establishment of facts, evaluations and conclusions; but all
reasons of the World Health Organization, whether medical, scientific or
others, may be outweighed by such economic, social, legal, administrative or
other factors as the Commission may consider relevant and sufficiently
important to justify a decision dissonant from the views of WHO on the
matter. However, views of the Commission on factors of that kind may often
not be inconsistent with the reasons of the World Health Organization, but
may only supplement them.

246 See paragraphs 40 to 47 of the comments on paragraph 4 as regards the medical,
scientific and other matters which the World Health Organization should consider and
cover in its communications under paragraphs 4 and 6 of article 2.

247 See above paragraphs 5 to 8 of the comments on article 2, paragraph 4.

248 See however paragraph 17 of the present comments.

249 See above paragraph 48 of the comments on article 2, paragraph 4; one may
note the text: “The Commission ...mayadd...” (paragraph 5), and “The Commis-
sion . .. may decide . ..” (paragraph 6).
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20. The Commission is not limited to a choice between accepting or
rejecting WHO’s recommendation regarding the international control status of
the substance under consideration, as it is in regard to changes in the
Schedules of the Single Convention.250 It may, contrary to a recom-
mendation of WHO, place a substance under international control, refuse to
do so, free it from such control or refuse to take that measure. It may place a
substance in a Schedule different from that recommended by WHO.

21. It is, however, submitted that there are cases in which the
Commission would be bound to act in accordance with recommendations of
WHO.

22. If WHO finds under paragraph 4 that a substance does not have the
dangerous properties described in subparagraph (a), clause (i) or (ii), and by
consequence expressly or impliedly recommends in its communication to the
Commission that the substance should not be controlled, the Commission
would not be authorized to place it under control. Doing so would be
incompatible with the provision that the WHO assessment should be
“determinative as to medical and scientific matters, and also with the basic
assumptions of the authors of the Vienna Convention which is intended to
deal only with problems arising from the abuse of substances which have
dangerous qualities as defined in the above-mentioned clause (i) or (ii).

23. For the same reasons the Commission would under paragraph 6 be
bound to free from international control a substance which WHO finds to
lack the pharmacological properties described in paragraph 4, subpara-
graph (a), clause (i) or (ii).

24. It must also be assumed that the Commission would act ultra vires if
it placed in Schedule I a substance which WHO had found to have at least a
significant therapeutic usefulness, and which therefore it did not recommend
for inclusion in Schedule I. This view appears to follow from the provision of
article 7, paragraph (a) requiring Parties to prohibit all use of substances in
Schedule I “except for scientific and very limited medical purposes by duly
authorized persons, in medical and scientific establishments which are
directly under the control of their Governments or specifically approved by
them”. Placing in Schedule I a substance found ineligible by WHO for that
Schedule would unduly restrict its availability for medical and scientific
purposes, and thus conflict with requirements of sound principles of public
health and also with basic aims of the Vienna Convention.25! The view of
WHO on the therapeutic usefulness of the substance, this being a “medical”
matter, would here again be “determinative’’.

25. For the same reasons the Commission would also have to remove
from Schedule I a substance which WHO found to have at least a significant

250 See above paragraph 3 of the general comments on article 2; paragraph 46 of the
comments on article 2, paragraph 4 and 1961 Commentary on article 3, paragraph 3,
subparagraph (iii) (paragraph 17 of the comments), paragraph 5 (paragraph 11 of the
comments) and paragraph 6 (paragraph 2 of the comments) of the Single Convention.

251 See the fifth considerandum in the Preamble of the Vienna Convention.
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therapeutic usefulness, and whose removal from that Schedule it expressly or
impliedly recommended in its communication under paragraph 6.252

26. It is foreseen in paragraph 5, but not in paragraph 6, that the
Commission may seek “further information from the World Health Organi-
zation or from other appropriate sources”. However, that provision only
states expressly what the Commission would in any case be authorized to do
under paragraphs 5 and 6, as is implied in the functions which are conferred
upon the Commission in those provisions. The Commission could consult not
only governmental or intergovernmental sources, but also any private source
which it believed to have relevant knowledge on a question with which it was
dealing under either of the two paragraphs. It appears, however, that the
Commission would not be authorized to seek from any source other than
WHO information as to medical or scientific matters covered in that
Organization’s communication under paragraph 4 or paragraph 6, in order to
examine the validity of the Organization’s opinions or factual findings in
regard to such matters.

27. As regards the medical standards of WHO for placing a substance
under international control or for placing it in a particular Schedule, see
above paragraph 50 of the comments on article 2, paragraph 4; for views of
the Commission on that matter at its first special session in 1970, see
paragraph 51 of those comments. As regards the inclusion of a preparation in
a Schedule see paragraph 52 of these comments.

Paragraph 7, introductory subparagraph

7. Any decision of the Commission taken pursuant to this article
shall be communicated by the Secretary-General to all States Members of
the United Nations, to non-member States Parties to this Convention, to
the World Health Organization and to the Board. Such decision shall
become fully effective with respect to each Party 180 days after the date
of such communication, except for any Party which, within that period,
in respect of a decision adding a substance to a Schedule, has transmitted
to the Secretary-General a written notice that, in view of exceptional
circumstances, it is not in a position to give effect with respect to that
substance to all of the provisions of the Convention applicable to
substances in that Schedule. Such notice shall state the reasons for this
exceptional action. Notwithstanding its notice, each Party shall apply, as
a minimum, the control measures listed below:

Commentary

1. The subparagraph under consideration contains three provisions: one
prescribing to whom the Secretary-General should communicate decisions of
the Commission taken pursuant to article 2; a second determining the date on

252 See also above paragraph 3 of the general comments on article 2.
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which decisions of the Commission become “fully effective”; and a third
granting Parties what one may call a “right of partial non-acceptance”253 of
the Commission’s decision adding a substance to a.Schedule.

2. The words “any decision of the Commission taken pursuant to this
article” refer to all decisions of the Commission changing any of the
Schedules under paragraphs 5 and 6. Decisions by which the Commission
refuses to make any such change are not covered by that phrase. This follows
from the second sentence of the subparagraph under consideration, which
provides that ‘“such decision” shall become “fully effective” on the
expiration of the 180-day period which it defines, the words “such decision”
referring to the phrase “any decision™ in the first sentence. The provision
regarding effectiveness cannot apply to decisions which do not alter the
existing control situation and thus neither add to, nor detract from, the
obligations of Parties.

3. It is, however, suggested that the Secretary-General should not only
communicate decisions by which Schedules are changed—as he is bound to
do—but also those by which the Commission refuses to take such an action.
This appears to be advisable because Governments which under paragraph 2
have been notified that a change in the Schedules was being considered need
the information that the Commission has decided to reject the suggested
change. Inclusion of that information in the Commission’s report on its
session at which that decision would be taken would not be sufficient. It does
not matter in what form the Commission’s decision is taken, nor by what
name it is called.

4. The Secretary-General is bound to send the communications only to
those States which are Members of the United Nations or which, although
non-member States, are Parties to the Vienna Convention. It is suggested that
the Commission should by name indicate to the Secretary-General those
other States which it wishes to be notified of its decision whenever it
considers it desirable that its action should be brought to their attention.
Expressly naming those States appears to be desirable since it might be
controversial on legal or other grounds whether a political entity involved was
a “State”.

5. “The date of such communication” means the date which is indicated
on the document containing the communication, and not the date on which
that document was dispatched, a date which may often not be accurately
known to the recipient. In order to ensure that the time available to a Party
for notifying its “non-acceptance’254 is not unduly shortened and also in
order to enable Governments to take. as quickly as possible the measures
required to implement the Commission’s decision, the Secretary-General
should as speedily as practicable dispatch the communications. It is suggested

253 1971 Records, vol. 11, minutes of the twenty-fifth session of the Committee on
Control Measures, paragraph 60 (p. 182).

254 See above paragraph 1 of the comments on the subparagraph under consider-
ation.
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that in cases in which the document is not handed to a representative of a
Government or the Commission’s decision is not notified to the Governments
by telegram, the Secretary-General should send the communications by
registered air mail with requests for postal return receipts. It is also suggested
that the communications should be sent to all Governments in question on
the same date, and on the day which appears on the document as its date.

6. On the expiration of the 180-day period indicated in the subpara-
graph under consideration, any decision deleting a substance from a Schedule
without transferring it to another Schedule, and thus freeing it from control
by the Vienna Convention, becomes effective in regard to all Parties. That
delay may appear to be somewhat incongruous because in such cases Parties
are not bound to take any action, and it is also difficult to understand why
Parties should not be entitled immediately to free from control the substance
concerned, particularly because the Commission’s decision would remain
effective even pending its review by the Council under paragraph 8, which
does not have a suspensive effect;255 but the text of the Convention does not
appear to permit any other interpretation.

7. A decision of the Commission adding a substance to a Schedule
becomes effective at the same time, but only in regard to Parties which within
the period of 180 days have not made use of their right of ‘“non-
acceptance”?254 of that decision by notifying the Secretary-General in writing
that they are not in a position to give effect with respect to that substance to
all of the provisions of the Convention applicable to substances in that
Schedule. However, Parties which have properly given such notice have, as a
minimum, the obligations outlined in the last sentence of the introductory
subparagraph and in subparagraphs (a) to (e) of paragraph 7. See below,
paragraphs 11 to 16, as regards the effectiveness of decisions transferring
substances from a Schedule subject to stricter controls to a Schedule subject
to less strict controls.

8. The provision delaying the effectiveness of decisions of the Com-
mission is intended to give Parties an adequate time to implement onerous
decisions.256 Although it is desirable that Parties should implement such
decisions as expeditiously as practicable, they must be allowed a reasonable
time to take the measures which may be required to do so. It is held that a
Party which has not fully carried out an onerous decision of the Commission
by the time at which it has become effective, need not necessarily be
considered to have violated its treaty obligations, provided that it has in good

255 Paragraph 8, subparagraph (d); it may also be noted that a Party may sometimes
request review by the Council after the 180-day period of paragraph 7 has expired. The
request may be made by a Party within 180 days from its receipt of the notification of
the Commission’s decision. The date of the communication pursuant to paragraph 7
precedes the date of that receipt; see paragraph 8, subparagraph (a'.

256 1t is submitted that this delay does not have any relevance in relation to the
provisions concerning the review of the Commission’s decisions by the Council under
paragraph 8 since that review does not have a suspensive effect and also since it cannot
be expected that the review procedure would be completed before the expiration of the
180-day period of paragraph 7.



Art. 2—Scope of control of substances 75

faith and without any undue delay taken all steps which are required to carry
out that decision. It appears to be implied in the provision of the
introductory subparagraph of paragraph 7, and also to be in accord with the
purposes of the Vienna Convention, that Parties should, if possible under
their respective constitutions, take the necessary legislative action to
authorize their executive branch of Government to place by decree
substances under the controls required by decisions of the Commission; but
the procedure for issuing such a decree may also require some considerable
time.257

9. Since the 1971 Conference provided, in the Convention which it
adopted, for onerous decisions of the Commission which are binding upon
Parties, it found it necessary to grant them three procedural guarantees. One
of them is the right of ‘“non-acceptance”254 provided in the subparagraph
under consideration, another is the right of requesting a review of the
Commission’s decisions by the Council under paragraph 8 of article 2, and the
third is the requirement, under article 17, paragraph 2, of a two-thirds
majority of the total membership of the Commission for its decisions
amending any of the Convention’s Schedules.258

10. The. provision of the subparagraph under consideration regarding the
right of “non-acceptance”, read in connexion with some of the provisions of
the following subparagraphs concerning that right and its relation with the
review procedure pursuant to paragraph 8, may give rise to several legal
questions which appear to require some consideration.

11. Under the introductory subparagraph the right of ‘non-
acceptance’254 appears to apply to any ‘“‘decision adding a substance to a
Schedule”. Such a decision may involve the inclusion in a Schedule of a
previously uncontrolled substance, the transfer of a substance from a
Schedule subject to less strict controls to a Schedule subject to stricter
controls, or the transfer from a Schedule under stricter controls to a Schedule
under less strict controls. The last sentence of the introductory subparagraph,
in connexion with the following subparagraphs (@) to (e), defines the
obligations of Parties which have made use of their right of “non-acceptance”
in regard to the first two types of those decisions, but not in regard to the
third type. The obligations of Parties which have notified the Secretary-
General of their “non-acceptance” of decisions which place in a Schedule a
formerly uncontrolled substance are listed in subparagraphs (a) to (d), and
those of Parties which have made that notification in regard to decisions
transferring a substance from a Schedule ruled by less strict controls to one

257 Of course, Parties need not implement decisions which are not onerous, i.e.
which free substances from controls by the Vienna Convention or which transfer
substances from a more strict régime to a less strict régime. If they wish to implement
such decisions they may do it at a time of their choice, but only after they have become
effective.

258 See above, paragraph 10 of the general comments on article 2 and paragraph 2

of the comments on article 2, paragraphs 5 and 6, and below, the comments on article
17, paragraph 2.
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ruled by stricter controls are stated in subparagraph (e There is no special
provision regarding the legal position of Parties which have used their right of
“non-acceptance” in regard to decisions by which a substance is moved from
a Schedule more strictly controlled to one less strictly controlled.

12. It is admitted that a Party will normally not notify its “non-accept-
ance” in respect of such decisions reducing their legal obligations, particularly
since they are not bound to alleviate, in accordance with the Commission’s
decision, the régime that they apply to the substance concerned;259 but
there may be cases in which a Party may have an interest in making that
notification. The question as to the obligations that a Party would have in
such an event is therefore not without practical importance.

13. Cases in which a Party may have such an interest may be some of
those in which the Commission decides to include in a Schedule subject to a
less rigid régime a substance that it had earlier decided to place in a more
strictly controlled régime, and in which the Party had notified its ““partial
non-acceptance” in regard to the Commission’s earlier decision. For example,
if the Commission had decided to place a previously uncontrolled substance
in Schedule I, and later resolved to move it to Schedule II, a Party which had
notified its “non-acceptance”254 of the earlier decision may find it necessary
to apply to that substance the provisions of subparagraph (a) rather than the
total régime governing substances in Schedule II, and consequently to notify
to the Secretary-General its “non-acceptance” of the new decision of the
Commission, provided that the right to continue applying subparagraph (a)
would be the result of its second notification. That this would indeed be so is
pointed out below in paragraph 15.

14. It follows from the text of the introductory subparagraph that a
Party has the right to notify its “non-acceptance” in respect of a decision
adding to a less strictly controlled Schedule a substance which is moved from
a more strictly controlled Schedule, as a Party can do in respect of any
decision adding a substance to any Schedule. It would obviously be
impossible to apply subparagraphs (a) to (e) to cases of non-acceptance of
decisions moving a substance from a stricter régime to a less strict régime,
since those provisions expressly apply only to cases in which a previously
uncontrolled substance is added to a Schedule260 or a substance is moved
from a less strict régime to a more strict régime.261

15. It is submitted that no decision adding a substance to a Schedule
becomes effective in regard to a Party which has transmitted to the
Secretary-General in respect of that decision the written notice mentioned in
the introductory subparagraph, except to the extent provided for in
subparagraphs (a) to (e), which—as mentioned above—do not apply to the
transfer of a substance from a more strict régime to a less strict régime. It
follows that a decision making such a transfer, which has properly been the

259 See article 23 of the Vienna Convention.
260 Subparagraphs (a) to (d).
261 Subparagraph (e).
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subject of the above-mentioned written notice of a Party, remains entirely
ineffective in respect of that Party whose legal obligations consequently
remain as they have been before, as long as the written notice is not
withdrawn. Such a Party has to continue to apply to the substance concerned
the régime which would be required if the substance had remained in its
former Schedule. It could continue to apply the relevant provisions of
subparagraphs () to (e) instead of the full new régime if it was entitled to do
so by a previous written notice in accordance with the introductory
subparagraph. As regards the withdrawal of the notification of “non-accept-
ance”, see below, paragraphs 28 and 29.

16. The view presented in the preceding paragraph is also supported by
the text of the last sentence of the subparagraph under consideration,
commencing with the word “notwithstanding”. It must however be admitted
that the “fully” in the phrase ““fully effective” may appear not to be entirely
consonant with that view. It may, however, be assumed that the authors of
the subparagraph included the word “fully’” only because they had obviously
in mind the provisions of subparagraphs (a) to (e), which even in cases of
notifications of “non-acceptance” give some effect to decisions to which they
apply. It is submitted that the word “fully’’ cannot have any meaning in
respect of decisions transferring a substance from a Schedule subject to a
stricter régime to a Schedule less strictly controlled, i.e. to decisions to which
those subparagraphs do not apply. The meaning of the introductory
subparagraph of paragraph 7 would not change if the word “fully” were
omitted. The word seems to be superfluous in that context.

17. The relation between the right of non-acceptance and the review
procedure pursuant to paragraph 8 also requires some consideration. The
Convention does not explicitly indicate if and how a decision of the Council
changing the Commission’s decision affects the rights of a Party which under
the introductory paragraph of paragraph 7 has not accepted the Commission’s
decision.

18. The opinion has been proffered above262 that any decision of the
Commission adding a substance to a Schedule remains ineffective in respect
of a Party which has not accepted it in accordance with the introductory
subparagraph of paragraph 7, except in so far as the Party is bound to apply
the appropriate provisions of subparagraphs (@) to (e) in the cases mentioned
therein instead of the old régime affected by the Commission’s decision.263
It is submitted that any legal obligations which would result from the
Council’s review of the Commission’s decisions are effects of that decision
and consequently do not bind a Party which has not accepted that decision.
Unless or until that Party withdraws its non-acceptance of the Commission’s
decision, its legal position in regard to the substance in question is not

262 See paragraph 15 of the comments on the subparagraph under consideration.

263 This old régime would be that applicable to the Schedule, if any, from which the
substance in question was moved, or if the old régime had properly not been accepted by
the Party under the introductory subparagraph of paragraph 7, the appropriate rules of
subparagraphs (a) to (e) applicable to the former Schedule.
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changed by the Council’s alteration, reversal or confirmation of that
decision. It is admitted that the above-mentioned view may occasionally have
somewhat incongruous legal consequences, e.g., in a case in which the Council
rescinds a decision of the Commission placing a formerly uncontrolled
substance in a Schedule. The Party concerned could in such a case obtain the
freedom granted by the Council by withdrawing its notification of non-
acceptance, and by thus obtaining all the effects of the original decision of
the Commission including the benefits of the Council’s action. The view
presented here, despite that incongruity, appears to be much preferable to an
opinion according to which the Council’s action could terminate the
privileged position of a Party that did not accept the Commission’s decision
in question. It is held that such an opinion could hardly be reconciled with
the terms of the Convention, and would moreover not be in accord with the
purpose of the institution of “non-acceptance” and with the clear intentions
of the 1971 Conference.

19. It was undoubtedly the opinion of the 1971 Conference that the
right of “non-acceptance” was intended to enable a Party to take care of
long-lasting “‘exceptional circumstances”.264 The provision requiring that a
Party’s “non-acceptance” of the Commission’s decision should be justified by
such circumstances in its territory would not be very meaningful if the relief
which a Party could obtain by its refusal to accept the Commission’s decision
could be terminated by the Council’s action under paragraph 8. It has earlier
been pointed out in these comments265 that Governments must be allowed a
reasonable time to carry out onerous decisions of the Commission, and that
they do not violate their treaty obligations as long as they implement those
decisons in good faith and without any undue delay. It may be assumed that
the Council would act quickly, as it would be required to do by the purpose
of the review procedure under paragraph 8.266 In view of its calendar of
sessions the Council could normally arrive at its decision within a maximum
period of one year. Since the Commission’s decision would become
“effective” only after 180 days after the date of its communication, a
Government could generally obtain by its “non-acceptance” not more than
an additional period of grace of about six months if the Council’s decision
were to terminate the effects of its “non-acceptance”. A Government which
was prevented by “‘exceptional circumstances” from implementing imme-
diately an onerous decision of the Commission could certainly justify a delay
of about six months even if it did not make use of the right of
“non-acceptance”. Its position would in practice not be different in this
respect if the Convention did not provide for the right of “non-acceptance”.

264 1971 Records, volume 11, minutes of the fourth meeting of the Committee on
Control Measures, paragraphs 3, 10 and 14 (pp. 133 and 134).

265 See above paragraph 8 of the comments on the introductory subparagraph under
consideration.

266 A delay in the review procedure would not only cause many Governments
administrative difficulties but in many cases might also do harm to public health in some
countries,
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20. It is also submitted that to assume that the relief obtained by a Party
from its ‘“‘non-acceptance” of a decision of the Commission could be
terminated by the Council’s action, could also not easily be reconciled with
the provision of article 19, paragraph 7. That paragraph provides that if the
Board has reason to believe that the aims of the Convention are being
seriously endangered as a result of a Party’s “non-acceptance” of a decision of
the Commission it might apply ‘the “sanction” procedure of article 19. That
procedure could under the conditions laid down in that article lead to so
serious a measure as a recommendation of the Board to the Parties to stop the
export, import, or both, of particular psychotropic substances, from or to the
territory of a Party which has made use of the right of “non-acceptance”
pursuant to article 2, paragraph 7, introductory subparagraph. It is very
difficult to believe that the 1971 Conference intended to impose a serious
sanction such as an import or export embargo, or both, of medicines on a
Party which delays for about six months its implementation of a decision of
the Commission. Moreover even the initial steps of article 19 would normally
not be completed before the Council’s review under article 2, paragraph 8.

21. It must, however, be admitted that the text of the Convention does
not give a clear answer in regard to the question of the relationship of the
right of “non-acceptance” and the review procedure of paragraph 8. The view
presented in the preceding paragraphs, which is based on the interpretation of
the word “effective” in the second sentence of the introductory subparagraph
of paragraph 7, may perhaps not appear to everyone to be fully convincing, in
particular since a Party which has made use of its right of “non-acceptance”
may continue to have obligations under subparagraphs (a) to (e) of
paragraph 7 even though the Council has altered or reversed the Commission’s
decision concerned. Nevertheless—as has been stated above—26 7 that opinion
appears to be much better than the contrary view according to which the
effectiveness of a notification of “non-acceptance’ could be terminated by a
decision of the Council in the review procedure pursuant to paragraph 8, not
only because it can be better reconciled with the admittedly somewhat
ambiguous text of the treaty, but also because it is in clear agreement with
the intention of the 1971 Conference.

22. A proposal before the 1971 Conference was to provide expressly in
the Convention that “if the Council confirms or alters the decision of the
Commission a Party shall comply with the decision of the Council,
notwithstanding any notice of non-acceptance that it has made”.268 That
text was intended to replace article 2, paragraph 8, subparagraph (d) of the
Vienna Convention as finally adopted. It follows that this subparagraph
reading: “During pendency of the review, the original decision of the

267 See above paragraph 18 of the present comments on article 2, paragraph 7,
introductory subparagraph.

268 Report of the Commission on Narcotic Drugs on its First Special Session,
Official Records of the Economic and Social Council, Forty-eight Session, Supplement
No. 8 (E/4785), Chapter III, foot-note 11 under article 2, paragraph 8, subparagraph (d)
(p. 17).
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Commission shall, subject to paragraph 7, remain in effect” was not
understood by the 1971 Conference to allow the conclusion that the effects
of a notification of “non-acceptance” pursuant of paragraph 7 were valid
only during the pendency of the review. On the contrary, that proposal
indicates that the 1971 Conference was of the opinion that the right of
“non-acceptance” under paragraph 7 was not affected by the Council’s review
pursuant to paragraph 8. The insertion of the phrase “subject to paragraph 7”
seemed necessary to exclude the view that during the Council’s review the
original decision remained in effect without any limitation by notifications of
“non-acceptance”. The proposal was not accepted by the 1971 Conference.

23. Moreover, the whole course269 of the discussion of paragraphs 7
and 8 cannot leave any doubt that the 1971 Conference was of the opinion
that under the text of the Convention which it adopted, the rights of a Party
which under paragraph 7 did not accept an onerous decision of the
Commission were not affected by a decision of the Council in the review
procedure of paragraph 8. The 1971 Conference appears to have considered
the “right of non-acceptance” to be a “useful safety-valve over and above the
right of resort to the Economic and Social Council”.270

24. It may be noted in this place that Parties are not entitled to refuse to
accept decisions of the Commission by which under article 3, paragraph 4
their exemptions of preparations from some measures of control under
paragraph 3 of that article are fully or partially terminated.

25. A Party may exercise its right of “non-acceptance” only “in view of
exceptional circumstances”. It is required to state, in its notification to the
Secretary-General, the reasons for its non-acceptance. It may also be noted
that the subparagraph under consideration applies the phrase “exceptional
action” to the “non-acceptance” of a decision of the Commission adding a
substance to a Schedule.

26. It is difficult to foresee what conditions would be such ‘“‘exceptional
circumstances” as to justify a Party’s non-acceptance of a decision of the
Commission. It appears to have been recognized at the 1971 Conference that
the “phenomenally rapid and sometimes unpredictable advances in medical
and scientific research’271 render that very difficult. A representative stated
that the inclusion in Schedule I of a medicine of high therapeutic value giving
good results under strict control might constitute “exceptional circum-

269 1971 Records, vol. 11, minutes of the third meeting (p. 130), the fourth meeting,
paragraphs 1 to 18 (p. 132), the twenty-fifth meeting, paragraphs 53 to 61 (p. 181) and
the twenty-sixth meeting, paragraphs 1 to 11 (p. 182) of the Committee on Control
Measures; summary records of the seventeenth, paragraphs 42 to 66 (p.68), the
eighteenth (p.70) and the nineteenth, paragraph 1 (p. 74) plenary meetings; see also
1971 Conference documents: E/CONF.58/C4/L.60, E/CONF.58/L.5/Add.7, E/
CONF.58/L.4/Add.8 and 9.

270 1971 Records, vol. II, summary records of the seventeenth plenary meeting
(paragraph 57; p. 69).

271 1971 Records, vol. 11, summary records of the eighteenth plenary meeting,
paragraph 9 (p. 71).
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stances” justifying non-acceptance of the Commission’s decision.272 There
might be some genuine differences of opinion about the utility of such a
substance in different countries,273 and the view of the World Health
Organization and of the Commission, representing the dominant opinion,
may in such a case not be in agreement with the experience of the Party
which makes use of the right of non-acceptance. In any event it appears that
the 1971 Conference held that cases in which “exceptional circumstances”
would justify a notification of “non-acceptance’ would be very rare.274 It
was, however, understood that the “exceptional circumstances” might be of
long duration.275

27. From the viewpoint of the purpose of the Convention, it may be
assumed that considerations other than those of public health would
generally not justify a Party in not accepting a decision of the Commission.
The discu