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FOREWORD

This Commentary has been issued in pursuance of paragraph 1
of Economic and Social Council resolution 914 D (XXXIV) of
3 August 1962. The Secretary-General wishes to express his thanks
to Mr. Adolf Lande, former Secretary of the Permanent Central Narcotics
Board and the Drug Supervisory Body, for his valuable assistance in
preparing the Commentary.






ABBREVIATIONS

The following abbreviations are used in the commentary:

The “Single Convention”, for the Single Convention on Narcotic Drugs, 1961, done

at New York on 30 March 1961, reproduced in United Nations, Treaty Series,
vol. 520, p. 151

The “Second Draft”, for the second draft of the Single Convention, document E/CN.7/
AC.3/7 and Corr.1 (English and Spanish only)

The “Third Draft”, for the third draft of the Single Convention, which served as the
working document of the Plenipotentiary Conference, documents E/CN.7/AC.3/9
and E/CN.7/AC.3/9/Add.1, both documents being reproduced in the “Records”,
vol. II, pp. 1-31

The “Records”, for the Official Records of the United Nations Conference for the
Adoption of a Single Convention on Narcotic Drugs, documents E/CONF.34/24

and E/CONF.34/24/Add.1, reproduced respectively in United Nations publica-
tions, Sales Nos. 63.X1.4 and 63.XI.5

The “Commentary on the 1931 Convention”, for the publication entitled “Convention
for Limiting the Manufacture and Regulating the Distribution of Narcotic
Drugs of July 13th, 1931, Historical and Technical Study by the Opium Traffic
Section of the Secretariat of the League of Nations”, League of Nations, docu-

ment C.191.M.136.1937.X1. (Series of League of Nations publications
1937.X1.3)

The “Model Code”, for the Model Administrative Codes to the International Opium
Conventions of 1925 and 1931, League of Nations, document C.774.M.365.-
1932.XI. (Series of League of Nations publications 1932.X1.8)

*
* *
The “Board”, for the International Narcotics Control Board

The “Commission”, for the Commission on Narcotic Drugs of the Economic and
Social Council

The “Council”, for the Economic and Social Council

The “Permanent Central Board”, for the organ which became known as the Per-
manent Central Opium Board and later the Permanent Central Narcotics Board
[Permanent Central Board being the treaty name of that former international
organ, established under chapter VI of the 1925 Convention]

The “Plenipotentiary Conference”, for the United Nations Conference for the Adop-
tion of a Single Convention on Narcotic Drugs, which met in New York from
24 January to 25 March 1961

The “Supervisory Body”, for the organ which became known as the Drug Super-
visory Body [Supervisory Body being the treaty name of that former international
organ, established under chapter II of the 1931 Convention]

“WHO?”, for the World Health Organization

*
* *

vii



The “1912 Convention”, for the International Opium Convention, signed at The Hague
on 23 January 1912, referred to in article 44, para. 1, subpara. (a) of the Single
Convention, and reproduced in League of Nations, Treaty Series, vol. VIII,
p. 187

The “1925 Agreement”, for the Agreement concerning the Suppression of the Manu-
facture of, Internal Trade in, and Use of Prepared Opium, signed at Geneva
on 11 February 1925, referred to in article 44, para. 1, subpara. (b), of the Single
Convention, and reproduced in League of Nations, Treaty Series, vol. LI, p. 337

The “1925 Convention”, for the International Opium Convention, signed at Geneva
on 19 February 1925, referred to in article 44, para. 1, subpara. (c) of the Single
Convention, and reproduced in League of Nations, Treaty Series, vol. LXXXI,
p. 317

The “1931 Convention”, for the Convention for Limiting the Manufacture and Regu-
lating the Distribution of Narcotic Drugs, signed at Geneva on 13 July 1931,
referred to in article 44, para. 1, subpara. (d) of the Single Convention, and repro-
duced in League of Nations, Treaty Series, vol. CXXXIX, p. 301

The “1931 Agreement”, for the Agreement concerning the Suppression of Opium
Smoking, signed at Bangkok on 27 November 1931, referred to in article 44,
para. 1, subpara. (e), of the Single Convention, and reproduced in League of
Nations, Treaty Series, vol. CLXXVII, p. 373.

The “1936 Convention”, for the Convention for the Suppression of the Illicit Traffic
in Dangerous Drugs, signed at Geneva on 26 June 1936, referred to in article 44,
para. 2, of the Single Convention, and reproduced in League of Nations, Treaty
Series, vol. CXCVIIL, p. 299

The “1946 Protocol”, for the Protocol amending the Agreements, Conventions and
Protocols on Narcotic Drugs, concluded at The Hague on 23 January 1912,
at Geneva on 11 February 1925 and 19 February 1925 and 13 July 1931, at
Bangkok on 27 November 1931 and at Geneva on 26 June 1936, signed at Lake
Success, New York, on 11 December 1946, referred to in article 44, para. 1,
subpara. (f), of the Single Convention, and reproduced in United Nations,
Treaty Series, vol. 12, p. 179

The “1948 Protocol”, for the Protocol Bringing under International Control Drugs
Outside the Scope of the Convention of 13 July 1931 for Limiting the Manufacture
and Regulating the Distribution of Narcotic Drugs, as Amended by the Protocol
Signed at Lake Success, New York, on 11 December 1946, signed at Paris on
19 November 1948, referred to in article 44, para. 1, subpara. (4), of the Single
Convention, and reproduced in United Nations, Treaty Series, vol. 44, p. 277

The “1953 Protocol’’, for the Protocol for Limiting and Regulating the Cultivation of
the Poppy Plant, the Production of, International and Wholesale Trade in,
and Use of Opium, signed at New York on 23 June 1953, referred to in article 44,
para. 1, subpara. (i), of the Single Convention, and reproduced in United Nations,
Treaty Series, vol. 456, p. 3

viii



Article 1
DEFINITIONS

Paragraph 1, introductory subparcgraph and subparagraph (a)

1. Except where otherwise expressly indicated or where the
context otherwise requires, the following definitions shall apply
throughout the Convention:

(a) “Board” means the International Narcotics Control Board.

Commentary

This abbreviation of the name of the International Narcotics Control
Board is employed throughout the Single Convention except in article 5 where
the full name is used. In article 45 qualifying words supplement the abbrevia-
tion to make clear that reference is made to that organ and not to the past
Permanent Central Board which is also mentioned in that article. Article 45
refers to the International Narcotics Board by the following phrases: “the
Board provided for in article 9” (of the Single Convention), “the new Board
referred to in article 9” and “that Board”. The Permanent Central Board
had been constituted under the terms of chapter VI of the 1925 Convention
and functioned from 15 January 1929 to 1 March 1968. * As from 2 March 1968
it was replaced by the International Narcotics Control Board by resolution
1106 (XL) of the Economic and Social Council of the United Nations adopted
pursuant to article 45, paragraph 2 of the Single Convention. The name
“Permanent Central Board” was that given by the 1925 Convention to the
earlier organ which called itself first Permanent Central Opium Board and
later (since 1965) Permanent Central Narcotics Board ? in order to indicate
in its name the nature of its work.

See below, comments on article 45.

1 The 1925 Convention entered into force on 25 September 1928; the members
of the first Permanent Central Board were elected on 14 December 1928 (Official
Journal of the League of Nations, 10th Year, No. 1 (January 1929), pp. 52-53); the

Board held its first meeting on 15 January 1929 (League of Nations document C.C.P./
Ist session/P.V.1).

2 The Permanent Central Board adopted this new name at its 86th session (26 May
to 4 June 1965). (Document E/OB/W.1925; see also document E/OB/21.)




2 Art. 1—Definitions

Paragraph 1, subparagraph (b)
(b) “Cannabis” means the flowering or fruiting tops of the
cannabis plant (excluding the seeds and leaves when not accompanied

by the tops) from which the resin has not been extracted, by whatever
name they may be designated.

Commentary

1. “Cannabis” is a “drug” within the meaning of the Single Convention. !
This treaty uses the word “cannabis” in place of the term “Indian hemp”
used by earlier narcotics treaties. 2 It follows in this the practice adopted in
the documentation of the United Nations and the World Health Organization. 3
It may be noted that the term “cannabis” of the Single Convention does not
refer only to the dried tops of the “pistillate” (female) cannabis plant—as did
the term “Indian hemp” employed by the 1925 Convention—but covers all
tops including those which are not yet dried, as well as those of the male
plants. The term “Indian hemp” as used by the 1925 Convention covered
only the dried or fruiting tops of the female plant. It was held that the tops
of the female plants especially those which have not been fertilized are partic-
ularly rich in the pharmacologically strongly active resin. ¢ The authors of
the Single Convention, however, wished to cover also the male plants even if
they might yield lesser quantities of the potent material, inter alia, in order to
facilitate the task of enforcement officers who would find it mostly impossible
and in any event very difficult to distinguish material obtained from female
plants from that derived from male plants. Recent studies undertaken after
the adoption of the Single Convention appear to have shown that the male and
female plants contain similar amounts of cannabinols per weight of fresh
plant material. However, the mature female plants have a more ample foliage
and contain therefore more cannabinols than the male plants. ® At the time
of this writing intensive research on the chemical composition of cannabis
and also of other parts of the cannabis plant is being carried on in several
countries. It is definitely established that tetrahydrocannabinol, one of the
cannabinols, ¢ is a psychoactive principle of cannabis. Whether cannabis

1 Seearticle 1, para. 1, subpara. (j) of the Convention and the list of drugs included
in Schedule I, annexed to the Convention.

2 Articles 4 and 11 of the 1925 Convention and article 4 of the 1948 Protocol;
see also veeu 2 included in the Final Protocol of the International Opium Conference,

signed at The Hague, 23 January 1912, League of Nations, Treaty Series, vol. VIII,
p. 213.

8 The Commission on Narcotic Drugs expressed the view in 1953 that the sugges-
tion of the representative of the World Health Organization to use the term “cannabis”
instead of “Indian hemp” should be followed; report of the eighth session of the

Commission on Narcotic Drugs, Official Records of the Economic and Social Council,
Sixteenth Session, Supplement No. 4, para. 181.

¢ Anselmino, ABC des Stupéfiants: Comité central permanent de I’opium, Société
des Nations, Geneve, 1931, (League of Nations, document No.: C.C.P.44), p. 30.

8 Report of Professor S. Agurell (Department of Pharmacognosy, University
of Uppsala, Sweden) to the Symposium held by the London Institute for the Study of
Drug Dependence on the Botany and Chemistry of Cannabis and its Derivatives in
London on 9 and 10 April 1969.

¢ Others are cannibinol and cannabidiol.



Art. I—Definitions 3

contains other psychoactive principles appears to have not yet been established
at the time of this writing. The cannabis plant is dioecious, i.e. unisexual
flowers are on separate plants. It appears, however, that rare monoecious
specimens have been found, i.e. cannabis plants each of which had simulta-
neously unisexual male as well as female flowers. ? The tops of such rare
monoecious plants would also be covered by the Single Convention’s definition
of cannabis.

2. The seeds and the leaves of the plant when not accompanied by the
tops are excluded from that definition. The provisions of the Convention
concerning cannabis therefore do not apply to such leaves. “Marihuana”
cigarettes containing material derived only from the leaves are consequently
not subject to the provisions governing cannabis. It was suggested at the
Plenipotentiary Conference that the leaves, unlike the tops, were not suitable
for smoking “since they were green and burned very quickly if they were
dried”.® It has, however, been found that marihuana cigarettes seized from
the illicit traffic in fact contain leaves.

3.  While the Parties to the Single Convention need not apply to the leaves
when not accompanied by the tops the provisions governing cannabis, they are
bound to adopt the necessary measures to prevent the misuse of, and the illicit
traffic in, these leaves. ?

4. The words “by whatever name they may be designated” contained in
the Single Convention’s definition of cannabis are legally superfluous. The
name under which any drug—and not only cannabis—appears in commerce
does not affect its control status under the Single Convention. These super-
abundant words were taken over from the definition of “Indian hemp” in the
1925 Convention which contains the phrase “under whatever name they may
be designated in commerce”.® The Plenipotentiary Conference deleted the
words “in commerce” from the Third Draft of the Single Convention '* which
it used as working document. The Draft had been prepared by the Commis-
sion on Narcotic Drugs which had included these words, following the text
of the 1925 Convention. Very little cannabis is at present traded in the inter-
national legal commerce. Huge quantities of the drug appear however in
the illicit traffic under many different designations. This seems to explain
the deletion by the Plenipotentiary Conference.!? The authors of the 1925
Convention apparently wished, by including the legally superabundant phrase,
to alert the Governments to the fact that cannabis appears in commerce under
numerous names. It may be noted that the Single Convention excludes
from its definition of cannabis the tops of the plant from which the resin has

7 Information obtained from the Chief of the United Nations Laboratory of the
Division of Narcotic Drugs of the United Nations Secretariat; see also Encyclopedia
Britannica, revised edition (1969), vol. 11, p. 351.

8 Records, vol. 11, p. 176.

® Article 28, para. 3 of the Single Convention.

10 Article 1.

11 Records, vol. 11, pp. 1 et seq.

2 For numerous names of cannabis see Multilingual List of Narcotic Drugs
under International Control, New York, 1968 (document E/CN.7/513, United Nations

publication, Sales No. 69.X1.1), pp. 34-36; see also p. 37 for different names of
cannabis resin.




4 Art. I—Definitions

been extracted. The authors of the 1925 Convention did the same in their
definition of “Indian hemp” as the drug was then commonly called. They
used to this effect the same words as the Single Convention. ** This exclusion
may be justified on the ground that the tops from which the resin has been
extracted contain only a very insignificant quantity of the psychoactive principle.
Tops from which the resin has been extracted appear to be of little practical
importance; but the exclusion, if taken over by national legislation, may cause
some difficulties in the fight against the illicit traffic.

5. It may finally be noted that it follows from the context that the term
“cannabis” covers in article 2, paragraph 6, also “cannabis resin” and in

article 49, paragraph 2, subparagraph (f) “cannabis”, “cannabis resin” and
“extracts and tinctures of cannabis”.

13 Article 1 of the 1925 Convention.

Paragraph 1, subparagraph (c)
(c) ““Cannabis plant” means any plant of the genus cannabis.

Commentary

1. The Single Convention uses the term “Cannabis plant” in place of the
scientific name “Cannabis sativa L.” used in the 1925 Convention! or of
“Indian hemp plant”. In choosing the word “cannabis plant” rather than
“Indian hemp plant”, the authors of the Convention followed the practice
adopted in documents of the United Nations and the World Health Organiza-
tion. !

2. It was formerly held that such a variety of the plant as Cannabis
indica L. growing on the Indian-Pakistani subcontinent constitutes a separate
species. The genus Cannabis is now considered by dominant opinion to be
monotypic, i.e. consisting of a single species Carnnabis sativa L. The different
varieties cultivated for the drug, fibre or seeds or growing wild in various coun-
tries appear to owe their differences, including their divergent contents and
potencies of the drug, to environmental and specially climatic differences.
The definition of the Single Convention covers all forms of the cannabis plant,
no matter whether they are considered to be different species or varieties.
1t would also include a species of the genus which might in future be discovered.
It must be emphasized that the Single Convention’s definition also covers
cannabis plants which are grown for the fibre or seeds, which may yield only
insignificant amounts of the resin, if any, whose tops may contain only negli-
gible quantities of the active principle and whose character as potential source
of a dangerous drug may even be unknown to the local population.

3. As to the exemption from the provisions relating to cannabis plants of
the cultivation of that plant grown exclusively for industrial or horticultural
purposes, see below comments on article 28, paragraph 2.

1 See comments on article 1, para. 1, subpara. (b).
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Paragraph 1, subparagraph (d)
(d) “Cannabis resin” means the separated resin, whether crude
or purified, obtained from the cannabis plant.

Commentary

1. “Cannabis resin” is a “drug” within the meaning of the Single Conven-
tion.! It is defined separately from “cannabis” although the Convention
applies the same rules to cannabis resin as to cannabis. 2 The resin can be found
principally in the tops of the plant. If the resin were not specifically subjected
to international control—as is done by its express mentioning in Schedule I
annexed to the Single Convention and its definition in the subparagraph under
consideration—it might, if obtained from the tops, be considered to be covered
by the Convention as part of the tops, i.e. of “cannabis”; but it is held that some
resin—however small its quantity may be—might be obtained from some
leaves and even from the upper part of the stalk whose capacity to yield resin
is, however, said to disappear after the fruits are mature.® It would be difficult
to distinguish resin obtained from the tops from that derived from other parts
of the plant. The specific subjection to control of the resin whatever its origin
thus facilitates the tasks of enforcement.

2. The 1925 Convention distinguishes between cannabis, which it calls
“Indian hemp” and which it defines, and cannabis resin, which it calls “the
resin obtained from Indian hemp” and which it does not define. It applies
somewhat stricter provisions to such resin than to cannabis. Since it limits
its definition of “Indian hemp” to the tops of female plants and covers only
resin obtained from these tops, it does not subject to its rather limited control
measures resin which might be obtained from the tops of male plants or from
other parts of the plant whether male or female.* The Single Convention,
on the other hand, applies its comprehensive control régime to cannabis resin
of the male as well as the female plants. It does not exclude any part of the
cannabis plant as source of the resin. It states that cannabis resin means the
resin “obtained from the cannabis plant”.

3. The resin, however, becomes “cannabis resin” only when it is “sepa-
rated” from the plant; without such a separation it remains a part of the canna-
bis plant, and if in the top part, of “cannabis”. The separated resin is “canna-
bis resin” not only when it is “purified”, but also in its “crude”state, i.e. when
it is still mixed with other parts of the plant. It may sometimes be difficult
to decide whether a substance is already “crude ”cannabis resin or still “canna-
bis”, i.e. part of the tops of a cannabis plant.

1 Seearticle 1, para. 1, subpara. (j) of the Convention and the list of drugs included
in Schedule I, annexed to the Convention.

2 Article 2, paras. 1 and 5, article 28, para. 1 and article 49; article 49, para. 2,
subpara. (f) omits a specific reference to cannabis resin, but this seems to have been
an oversight; see below comments on this subparagraph.

3 Document E/CN.7/AC.3/4/Rev.1, United Nations publication, Sales No.
1952.X1.7, para. C.359, and Anselmino, op. cit., page 30; this appears at least to have
been the view at the time of the adoption of the Single Convention and might eventually
have to be modified in the light of recent research.

¢ Articles 1 and 11 of the 1925 Convention.




6 Art. 1—Definitions

Paragraph 1, subparagraphs (e) and (f)
(e) “Coca bush” means the plant of any species of the genus
erythroxylon.
(f) “Coca leaf” means the leaf of the coca bush except a leaf
from which all ecgonine, cocaine and any other ecgonine alkaloids
have been removed.

Commentary

1. There are about 200 species belonging to the genus erythroxylon which
is one of the three genera forming the family of erythroxylacee, the other
two being the genus nectaropetalum to which four species belong, and the genus
aneulophus, comprising only one species.

2. The “coca leaf” is a “drug” within the meaning of the Single Conven-
tion.! The leaves “from which all ecgonine, cocaine and other ecgonine
alkaloids have been removed” are used for the manufacture of a flavouring
substance of beverages, and therefore have been excluded from the definition
of “coca leaf ”. The provisions of the Single Convention governing drugs in
Schedule I in which the “coca leaf” within the meaning of the definition of
this term is included, and the additional special provisions ? governing this
leaf consequently do not apply to leaves from which the alkaloids have been
extracted. ®

3. Itappears that many of the numerous species of the genus erythroxylon
have at the time of this writing not yet been analyzed for their contents of alka-
loids. Some of those which were examined have been found to contain only
very small quantities of the dangerous substances. * It does not seem probable,
but it cannot be excluded, that a species covered by the Single Convention’s
definition of “coca bush” would not contain any ecgonine, cocaine or any
other ecgonine alkaloid. A leaf of such a bush would nevertheless be a “coca
leaf” within the meaning of article 1, paragraph 1, subparagraph (f). Conse-
quently, while a leaf from which the alkaloids have been extracted is excluded
from that subparagraph’s definition, a leaf which never contained the alkaloids
would not.

4. The definition of “coca leaf” in the Single Convention differs in this
respect from those of the earlier narcotics treaties. The 1925 and 1931
Conventions contain the same definition which reads as follows: 8

“<“Coca leaf’ means the leaf of the Erythroxylon Coca Lamarck and the
Erythroxylon novogranatense (Morris) Hieronymus and their varieties, belonging
to the family of Erythroxylaceee and the leaf of other species of this genus from
which it may be found possible to extract cocaine, either directly or by chemical
transformation”.

1 See article 1, para. 1, subpara. (j) of the Convention and the list of drugs included
in Schedule I, annexed to the Convention.

2 See article 2, para. 1, article 26, para. 1, articles 27 and 49.

3 As regards the obligation of Parties to furnish separate estimates and statistical
information in respect of coca leaves used for the preparation of the flavouring agent
see article 27, para. 2.

1+ Document E/CN.7/W.34, pp. 1-5.

s Article 1 of the 1925 Convention and article 1, para. 3 of the 1931 Convention.
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5. Erythroxylon coca Lamarck and Erythroxylon novogranatense
(Morris) Hieronymus are at present the only species of the genus erythroxylon
which with their varieties are of practical importance as sources of the leaves
which are of concern to international narcotics control. The leaves of these two
species contain significant quantities of the dangerous alkaloids. Both species
belonging to the genus erythroxylon are covered by the definition “coca bush”
in article 1, paragraph 1, subparagraph (e) of the Single Convention, as are
their leaves by the definition of “coca leaf” in article 1, paragraph 1, subpara-
graph (f); but while the leaves of any other species of the genus erythroxylon—
no matter whether they contain any of the dangerous alkaloids in question—
fall under the definition of the Single Convention, leaves of such a species
which did not contain these alkaloids, or from which it was merely found
impossible to extract them, would not be covered by the definition of the
earlier narcotics treaties.

6. These two earlier treaties, on the other hand, do not exclude from their
definition leaves from which the alkaloids have been removed. Since they
do not limit the use of coca leaves to medical and scientific purposes, they do
not contain a special provision to make possible the manufacture of the
flavouring substance.

Paragraph 1, subparagraph (g)

(g) “Commission” means the Commission on Narcotic Drugs of
the Council.

Commentary

1. “The Commission” to which this subparagraph refers is a “functional
commission” of the Economic and Social Council set up pursuant to Article 68
of the Charter of the United Nations. Its composition and terms of reference
are determined by the Economic and Social Council. The Commission is at
present composed of representatives of Governments.? The Council could,
however, change this character of the Commission and transform it into a body
consisting of independent experts, or into a mixed organ composed in part of
Government representatives and in part of such experts. 2

2. It may be noted that under the existing rules, States non-members of
the United Nations which are members of specialized agencies of the United
Nations or Parties to the Single Convention may be elected to membership
on the Commission. ?

3. Asregards the authority of the General Assembly and the Economic
and Social Council over actions of the Commission under the provisions of
the Single Convention see below comments on article 7; see also comments
on article 3, paragraph 9.

1 Twenty-four Governments at the time of this writing (Economic and Social
Council resolution 1147 (XLI), para. 4).

2 Leland M. Goodrich, Edvard Hambro and Anne Patricia Simons, Charter of
the United Nations, Commentary and Documents, third edition, revised, New York,
Columbia University Press, 1969, pp. 435-436.

3 Economic and Social Council resolution 845 (XXXII) of 3 August 1961,
Section II, para. 1.
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Paragraph 1, subparagraph (h)

(k) “Council” means the Economic and Social Council of the
United Nations.

Commentary

1. This subparagraph refers to the Economic and Social Council as
composed pursuant to Article 61 of the Charter of the United Nations in the
version in force at a relevant time.

2. For the functions of the Council, see article 3, paragraph 8, article 7,
article 9, article 10, paragraphs 4 and 5, article 14, paragraph 1, subparagraphs
(a) and (c) and paragraph 2, article 15, paragraph 1, article 24, paragraph 2 and
paragraph 4, subparagraph (a), clause (iii), article 40, paragraph 1, article 45,
paragraph 2, and article 47.

Paragraph 1, subparagraph (i)

() “Cultivation” means the cultivation of the opium poppy, coca
bush or cannabis plant.

Commentary

In all places ! but two 2 in which the Single Convention employs the term
“cultivation” or words derived therefrom, the provision itself indicates which
plant is meant. The text states either explicitly ® or by an express ¢ or implied 3
reference to a nearby mention of the plant, whether the term “cultivation”
refers to the opium poppy, coca bush or cannabis plant, ¢ or to all three of
them. ? Only in article 1, paragraph 1, subparagraph (i) and in article 36,
paragraph 1, is the word “cultivation” used without such direct statement or
reference. The definition of article 1, paragraph 1, subparagraph (i) clarifies
the meaning of the term in these two cases; but even without the definition
there could not be any doubt that the “cultivation” which under article 1,
paragraph 1, subparagraph (/) constitutes “illicit traffic” or which under
article 36, paragraph 1, is a punishable offence refers to cultivation of the opium
poppy, the coca bush or cannabis plant. Both of these paragraphs qualify
the “cultivation” with which they deal as being “contrary to the provisions” 8

1 Article 20, para. 3, article 22, article 23, para. 1 and para. 2, introductory sub-
para. and subparas. (@), (b), (c) and (d), article 25, para. 1, article 26, paras. 1 and 2
and article 28, paras. 1 and 2.

* Article 1, para. 1, subpara, (/) and article 36, para. 1.

3 All provisions mentioned in the preceding foot-note, except article 23, para. 2,
subparas. (b) and (c).

4 Article 23, para. 2, subpara. (b).

5 Article 23, para. 2, subpara. (c).

¢ All provisions mentioned in foot-note above, except article 22.
7 Article 22.

8 The French text of article 1, para. 1, subpara. (/) uses the phrase “contraires
aux buts de la présente Convention”, see below comments on article 1, para. 1, sub-
para. (/).
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of the Single Convention, which contains provisions regarding the opium poppy,
the coca bush and cannabis plant only, and does not deal with any other
plant. °

® For a particular meaning of the word “cultivate” and terms “derived” therefrom
see resolution III of the United Nations Opium Conference of 1953, document E/NT/8,
United Nations publication, Sales No. 1953.X1.6.

Paragraph 1, subparagraph ()
(J) “Drug” means any of the substances in Schedules I and II,
whether natural or synthetic.

Commentary

1. The term “drug” as defined in this subparagraph covers all substances
for which the Single Convention requires the application of control measures
except:

(a) The opium poppy, * coca bush ? and cannabis plant, 3
(b) Poppy straw, *
(¢) The leaves of the cannabis plant; ® and

(d) “Substances which do not fall” under the Single Convention, “but
which may be used in the illicit manufacture of drugs”. ¢

2. All the substances in Schedules I and II are also “drugs” in the ordinary
meaning of this English word. Contrary to the French text of some pre-war
narcotics treaties, ? the French version of the Single Convention does not
employ the word “drogue”, which was found to be inadequate, as an equivalent
to “drug” in the English text.® It uses instead the noun “stupéfiant” which
corresponds to the English phrase “narcotic drug”. The Spanish text follows
the French version in employing the word “estupefaciente”. The words

1 Article 20, para. 3; article 23 and article 25, para. 1, subpara. (a).

2 Article 26.

3 Article 28.

4 Article 20, para. 1 (b); article 25; article 29, para. 3; article 30, para. 2, sub-
para. (a).

8 Article 28, para. 3.

¢ Article 2, para. 8; acetic anhydride used in the manufacture of heroin might be
such a substance in some countries; Records, vol. I, p. 64.

7 Article 1, para. 2 of the 1931 Convention; title of the 1936 Convention.

8 The French and Spanish versions of the First Draft of the Single Convention
prepared by the United Nations Secretariat use the words “drogue” and “droga”
respectively (document E/CN.7/AC.3/3, section 1 (f)). The Second and Third Drafts
employ the words “stupéfiant” and “estupefaciente” (document E/CN.7/AC.3/7,
article 1 (k) and E/CN.7/AC.3/9, article 1 (k)). The second draft was prepared by
the Secretariat on the basis of decisions of the Commission on Narcotic Drugs; the
third draft was prepared by the Commission itself and served as the working document
for the Plenipotentiary Conference. The Russian version of the Single Convention
(article 1, para. 1, subpara. (k)) uses the term “narkoticheskoe sredstvo”, thus following
the French and Spanish versions.
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“stupéfiant” and “estupefaciente” mean inducing stupor or sleep, as does the
English word “narcotic”. Cocaine, cannabis and cannabis resin, which are
listed in Schedule I, nevertheless do not have the property of inducing sleep or
stupor. There are, on the other hand, substances (e.g. ether) which have
this property, but are not included in Schedules I or II, and cannot be added
to them under article 3, whose criteria do not fit these substances. The words
“stupéfiant” or “estupefaciente”, which cover all substances in Schedules I
and II whether or not they induce sleep or stupor, have therefore in the Single
Convention a legal sense which differs from their literal meaning. ®

3. Inaccordance with the definition given below in article 1, paragraph 1,
subparagraph (), Schedules I and II, are the correspondingly numbered lists of
drugs annexed to the Single Convention, as amended from time to time in
accordance with article 3. A particular substance may thus become or cease
to be a “drug”, by the operation of article 3 by which substances may be
added to, or deleted from, the Schedules.

4. The term “natural” refers to those substances in the Schedules which
are obtained from the opium poppy, coca bush or cannabis plant, and the term
“synthetic” to drugs manufactured by a process of full chemical synthesis.
The same drug may, however, be either “natural” or “synthetic”, e.g. morphine,
which may be manufactured from opium or poppy straw, both products of the
opium poppy, or may be made by a process of full chemical synthesis. The
phrase “whether natural or synthetic” makes it clear that a “natural” drug
does not cease to be a drug if it is manufactured synthetically. The chemical
structure of the substance governs, and not the way in which it is obtained. 1¢

® The word “narcotic” is used in the same sense as “stupéfiant” and “estupefa-
ciente” in the French and Spanish texts, in the title and preamble of the English version
of the Single Convention, in the name of the International Narcotics Control Board
and in article 35, para. (b) in the phrase “illicit traffic in narcotic drugs”; see also the
title of resolution I of the Plenipotentiary Conference, Records, vol. 11, p. 316, the name
of the Commission on Narcotic Drugs and of the former Permanent Central Narcotics
Board; see also the title and preamble of the 1931 Convention, articles 1 and 5 of the
1936 Convention and various provisions of the 1953 Protocol.

1o See also the provision of article 1, para. 2, penultimate subparagraph of the
1931 Convention, which reads: “The substances mentioned in this paragraph shall be
considered as drugs even if produced by a synthetic process”.

Paragraph 1, subparagraph (k)

(k) “General Assembly” means the General Assembly of the
United Nations.

Commentary

The “General Assembly” is mentioned in articles 6, 7 and 10, paragraph 6;
see also comments on article 1, paragraph 1, subparagraph (/).
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Paragraph 1, subparagraph (1)
(1) “Ilicit traffic” means cultivation or trafficking in drugs
contrary to the provisions of this Convention.

Commentary

1. The term “trafficking” not only includes all forms of trade and distri-
bution, but also manufacture! and “production” i.e. “separation of opium,
coca leaves, cannabis and cannabis resin from the plants from which they
are obtained”. ?

2. The English text defines “illicit traffic” as cultivation or trafficking
“contrary to the provisions” of the Single Convention, while the French
version uses the phrase “contraires aux buts” of that treaty.® The phrase
“trafic illicite” of the French text has thus a somewhat broader meaning than
the words “illicit traffic” in the English text; but this divergence is of little if
any importance. It may in particular be noted that articles 36 and 37, which
contain detailed provisions for action against illicit traffickers, do not even
employ the term “illicit traffic” or “illicit trafficker” but enumerate in a
casuistic manner the actions which are subject to penal law ¢ or refer to such an
enumeration. ®

3. The definition of subparagraph (/) limits the actions contrary to the
provisions of the Single Convention ¢ which it declares to be “illicit traffic”
to cultivation of the opium poppy, coca bush and cannabis plant ? and to
trafficking in “drugs” (i.e. in substances listed in Schedules I and II).® The
term “illicit traffic” is, however, used in article 28, paragraph 3 in the phrase
“illicit traffic in the leaves of the cannabis plant”, which is intended to mean
“in the leaves of the cannabis plant not accompanied by the tops of that
plant”. Such leaves are, however, excluded from the definition of cannabis,
are not separately listed in Schedules I and II and are therefore not “drugs”
within the meaning of that word in the Single Convention. The term “illicit
traffic” as used in article 28, paragraph 3 therefore does not accord with its
definition in article 1, paragraph 1, subparagraph (/); it is however employed
in conformity with its ordinary meaning. See also comments on article 28,
paragraph 3. °

! For the definition of manufacture, see below, article 1, para. 1, subpara. (n).
2 Article 1, para. 1, subpara. (¢).

3 The Spanish text uses the phrase “contrarios a las disposiciones de la presente
Convencion”, which corresponds exactly to the words of the English version.

¢ Article 36.

® Article 37.

§ In the French text “contraires aux buts”; see above.
7 Article 1, para. 1, subpara. (7).

8 Article 1, para. 1, subpara. (j).

® Provisions of the Single Convention which use the term “illicit traffic” in
accordance with its definition in article 1, para. 1, subpara. (I), article 18, para. 1 (¢),
article 22, article 24, para. 1, subpara. (b), para. 4, subpara. (b) and para. 5, subpara. (b)
and article 35, paras. (a), (b) and (¢).
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Paragraph 1, subparagraph (m)
(m) “Import” and “export” mean in their respective connotations
the physical transfer of drugs from one State to another State, or from
one territory to another territory of the same State.

Commentary

1. The definition is in substance the same and textually nearly the same
as that included in article 1 of the 1953 Protocol.* The term “State” denotes
the whole area for which a “State”, within the meaning of this term in inter-
national law, has international responsibility. A “territory” is a part of a
“State” which is treated as a separate entity for the purposes of narcotics
control, in particular for the application of the import certificate and export
authorization system provided for in article 31 of the Single Convention. ?
The question arises as to the exact moment at which an export or import has
taken place. As regards an export, is it the moment at which the consignment
has been dispatched, that at which it passes customs control, or that at which
it crosses the frontier of the exporting country or territory? Similarly, as
regards an import, is it the moment of crossing the border of the importing
country or territory, that of customs clearance, or that of receipt by the
consignee? The time of border crossing, customs clearance and dispatch or
receipt—as the case may be—may not fall into the same quarter of the calendar
year. A decision on this question is relevant because Parties to the Single
Convention are required to furnish to the International Narcotics Control
Board ® quarterly statistics on their imports and exports of drugs and poppy
straw, % and the choice of the moment at which the import and export are to be
considered to have taken place may determine in which of the two succeeding
quarterly statistical reports a given shipment is to be included. The Inter-
national Narcotics Control Board is of the opinion that the time of actual
movement across the frontiers should be considered as the moment of export
or import for the purpose of statistics, and not the time of customs clearance
or of issue of the export and import authorization. ®

2. National authorities have stated on the other hand, that they were not
in a position to know the particulars of an importation of narcotics until the
importer transmitted the documents required for customs clearance. They
were therefore not able to include in their statistical reports an import shipment
at the moment at which it crossed the border of the importing country or
territory but only after it received clearance. ¢

! It is identical with the definition of the Third Draft of the Single Convention
(article 1, para. (p)) which was prepared by the Commission on Narcotic Drugs.

2 For a definition of “territory” see below article 1, para. 1, subpara. (y). Express
provision for territories as separate administrative entities for purposes of narcotics
control has already been made in the 1931 Convention and 1953 Protocol, but not
yet in the 1912 and 1925 Conventions.

3 Articles 5 and 9 of the Single Convention.
4 Article 20, para. 1, subpara. (d), para. 2, subpara. (b).

5 Form A/S of the International Narcotics Control Board, 5th edition (Novem-
ber 1969), instruction 10.

¢ Document of the Permanent Central Narcotics Board, E/OB/W513, para. 59.
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3. It is, however, very important that the border authorities should note
without delay the arrival of a narcotics shipment for customs inspection, in
order to ensure that pending clearance the required custodial precautions are
taken to prevent theft. The copy of the export authorization which must
accompany the shipment will enable the authorities to take such immediate
notice. ? The authorization will also contain all particulars required for
preparing the statistical reports. There is no need to wait for the customs
clearance, which in some countries may take considerable time if the procedure

depends on some action to be taken by the importer such as the production
of documents.

4. Some national authorities may not be aware of the actual entry or exit
of a narcotics shipment before its arrival for customs control. They are
generally unable to note the exact moment of its movement over the frontier,
nor to collect at that time the particulars needed for the purposes of narcotics
control; but the interval between the crossing of the frontier by an import
shipment and its receipt by the customs office can and should be very short,
and so can and should be the time between the release by the customs office
of an export consignment and its physical exit from the country or territory
concerned. It appears that what the Board had in mind was not the actual
moment of movement over the frontier, which the national authorities generally
cannot exactly establish and at which moment in any case they can hardly
establish the details which they need for the performance of their functions.
What the Board seems to have intended is, in the case of an import, the
earliest possible moment at which the authorities could become aware of the
entry of the shipment, and, in the case of an export, a moment as near as
possible to the actual movement over the frontier, i.e. in the former case, the
arrival of the goods for customs control, and in the latter case, their departure
from the customs house or customs control. In fact the Board did not require
that the actual moment of the movement over the border should be taken into
account in establishing the statistical figures, but only that the “statistics
should be based on actual movement across frontiers”.® It is, of course,
necessary that the customs authorities should handle narcotics shipments
with the greatest possible dispatch.

5. By accepting the foregoing proposed understanding of the terms
“import” and “export”, such difficulties will also be avoided as that of deter-
mining the line which forms the legal frontier. The receipt and release by
customs authorities are matters of fact, while the line of the frontier may be
legally disputed. ®

7 Article 31, para. 6 of the Single Convention; sce also below comments on
article 31, para. 6 and para. 7, subpara. (¢).

8 Form A/S referred to in foot-note 5 above, instruction 10.

9 A difference of opinion may particularly arise in case of shipments entering
or leaving the country or territory by sea, namely whether the outer line of the terri-
torial sea forms the national border (theory of sovereignty over the territorial sea)
or the low water mark on land (theory of servitude). The theory of sovereignty
is now dominant; see articles 1 and 2 of the Convention of 1958 on the Territorial Sea
and the Contiguous Zone, United Nations, Treaty Series, vol. 516, p. 205; the width

of the territorial sea of a particular country and thus its outer line may also be contro-
versial.
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6. The Board also holds that for the purpose of determining whether an
“export” and “import” has taken place, a bonded warehouse, free port or free
zone is to be considered to be a part of the country or “territory” in which they
are located. Shipments which are sent to a bonded warehouse, a free port or
zone without leaving a country or territory are therefore not to be considered
“exports” and “imports”, while those addressed to such a warehouse, port or
zone in another country or territory fall within those terms. A consignment
passing through a country or territory in transit and placed temporarily in a
bonded warehouse, free port or free zone while in such transit, pending its
further shipment, is not held to be an export to or import by the country or
territory of transit. 1° In the case of a shipment to a particular “territory” of
another State, the import is to be considered to have taken place at the time at
which the consignment crosses the border of the importing “territory”, and
not at that at which it passes the frontier of the “State” to which that territory
belongs.

7. Narcotic drugs or poppy straw which, for any reason whatsoever, are
returned by the importing country or territory to the exporting country or
territory are, for the purposes of the implementation of the Singie Convention,
to be considered as having been exported by the former and imported by the
latter. 11

8. See below comments on article 1, paragraph 1, subparagraph (y); see
also comments on article 31, paragraphs 9 and 12.

9. The terms “export” and “import” as used in article 24 appear to apply
to shipments from one State to another State, but not to those from one
“territory” to another “territory” of the same State. 12

¢ Form A/S referred to in foot-note 5, instruction 11.
1 Ibid.

12 See below, comments on article 24, para. 4; sce also comments on article 23,
para. 1.

Paragraph 1, subparagraph (n)
(n) ‘“Manufacture” means all processes, other than production,

by which drugs may be obtained and includes refining as well as the
transformation of drugs into other drugs.

Commentary

1. Three technical terms are used in narcotics treaties which precede
the Single Convention, for operations by which substances subject to the inter-
national narcotics régime arc made:

(i) “Production”, which is defined in article 1 of the 1953 Protocol as
“the cultivation of the (opium) poppy with a view to harvesting opium”. This
term is, however, used in several other places of the Protocol ! in the sense of

* See article 3, introductory paragraph, article 4, introductory paragraph and
para. (a), subpara. (i), article 5, para. 1, introductory subparagraph and para. 2,
subpara. (@) and article 19, para. 1, subpara. (b); the term “harvesting” is used in
article 9, para. 1, subpara. (a), clause (i); see also the title of the Protocol.
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“harvesting” (opium), i.e. in the sense of separating the opium from the plant,
and thus in the same sense as in the Single Convention. 2 In this latter sense
the term is also used in the 1912,3 1925 4 and 1936 Conventions. ®

(i) “Manufacture”, which is defined in article 1, paragraph 4 of the 1931
Convention to include “any process of refining”. As regards the process of
making a drug falling under its régime from another drug also under its régime,
the 1931 Convention calls this operation “manufacture” in relation to the
former drug and “conversion” in relation to the latter.® The Conventions
of 1912, 1925 and 1936 and the Protocol of 1953 use the term “manufacture”
in a sense identical or very similar to that given to it by the 1931 Convention. ?

(iii) “Conversion”, which is defined in article 1, paragraph 4 of the 1931
Convention as “the transformation of a drug (under the régime of the Conven-
tion) by a chemical process with the exception of the transformation of
alkaloids into their salts.” Not only the transformation into other “drugs”,
i.e. into substances under the régime of the 1931 Convention, but also into
uncontrolled substances, e.g. the transformation of morphine into apomorphine,
is “conversion” under the terms of that treaty.® The term “conversion” also
occurs in the 1936 Convention ® and the 1948 Protocol,!® and the word
“convert” in the 1953 Protocol, ! in the sense in which they are used in the
1931 Convention.

2. The Single Convention uses only two terms for the operations by
which “drugs”, i.e. substances falling under its régime, are obtained, namely
“manufacture” and “production”. The difference between “manufacture”
and “conversion” has not been taken over from the earlier treaties by the
Single Convention. The term “manufacture” includes also what has been
called “conversion” in earlier treaties. The definition of the Single Convention
expressly provides that the term “includes. .. transformation of drugs into

2 See below article 1, para. 1, subpara. (¢).
3 Article 1.
4 Article 2 and 22, para. 1, subpara. (a).

5 Article 1, para. 2 and article 5; the term is also used in nearly all provisions of
the earlier narcotics only in connexion with opium or coca leaves and not in connexion
with cannabis or cannabis resin. Only in article 5 of the 1936 Convention may the
term “production” be understood to include the production of these cannabis drugs.
The 1912 and 1925 Conventions do not contain any definition of the term; the 1936
Convention (article 1) states that it applies the term production to “the processes
whereby raw opium is obtained from the opium poppy”.

¢ Article 1, para. 4 of the 1931 Convention.

7 Articles 9, 10 and 14 of the 1912 Convention (see also article 6), articles 5, 6
and 22, para. 1, subpara. (b) of the 1925 Convention (see also article 23, para. 1);
article 1, para. 1 and article 2, para. (a) of the 1936 Convention; article 5, para. 1,
subpara. (a) and (b), article 7, para. 2, 3 and 5, article 8, para. 1, subpara. (b) and
article 9, para. 1, subpara. (@), clause (iii) of the 1953 Protocol.

8 See article 5, para. 2, subpara. (b), article 6, para. 1, subpara. (b), article 11,
paras. 1, 3 and 4 (the latter 2 paras. for the term “convertible”), article 14, para. 3,

subpara. (d) (for the term “converted”) and article 18 (for the term “converted”)
of the 1931 Convention.

® Article 1, para. 2 and article 2, para. (a) of the 1936 Convention.
10 Article 1, para. 2, introductory subparagraph.
1 Article 7, para. 2.
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other drugs”. No mention is made in the definition of the transformation
of “drugs” into substances which are not “drugs”, i.e. substances not falling
under the control of the Single Convention; but the word “manufacture”
is also used for this kind of transformation in article 19, paragraph 1, sub-
paragraph (b) in the phrase “drugs to be utilized for the manufacture of other
drugs, of preparations in Schedule III, and of substances not covered by this
Convention”, and in a similar phrase of article 20, paragraph 1, sub-
paragraph (b).?

3. While the Single Convention has not taken over from the earlier
treaties the term “conversion”, and includes part of what was formerly called
“conversion” in the definition of its expanded term “manufacture”, it still
employs the term “convertible ” in article 3, paragraph 3, subparagraph (iii). **
For the meaning of “convertible”, see comments on this subparagraph below.

4. Itis in several places “expressly indicated” ** by the Single Convention
that the term “manufacture” applies also to the making from drugs of substances
not covered by the Convention, and not only to the making of drugs; see
article 1, paragraph 1, subparagraph (x), clause (ii), article 19, paragraph 1,
subparagraph (b), article 20, paragraph 1, subparagraph (b) and article 21,
paragraph 1, subparagraph (b). ** In article 4, paragraph (c¢) it is on the other
hand explicitly stated that the required limitation of manufacture “exclusively
to medical and scientific purposes” relates only to drugs. A general obligation
of Parties to limit the manufacture of substances not covered by the Single
Convention to such purposes would of course not make sense. Such an
express restriction of the meaning of the term accords with its definition in
article 1, paragraph 1, subparagraph (x), with the aims of the treaty and with
the obvious will of the Parties, as expressed in article 4, paragraph (¢) and
several other provisions of the Single Convention.® It appears, however,
that in some other places it would be more in conformity with the aims of the
Convention if the term “manufacture” could be understood in a broader
meaning than that of making “drugs” only, although the provisions concerned
expressly limit the termin that sense.  Article 29, paragraph 1, and paragraph 2,
subparagraph (@) and (b) require that the “manufacture of drugs” be under-
taken only under licence or by a State enterprise, that all persons and enterprises
engaged in the “manufacture of drugs” be controlled, and that control under

2 The French text uses the word “fransformation” and the Spanish text the word
“transformacién” for the English word “transformation”. The French versions of
the earlier narcotics treaties use the word “transformation” for the English word
“conversion”; the Spanish text of the 1953 Protocol uses in article 7, para. 2 “convertir”
for the English “convert”.

3 The French text uses “fransformable” and the Spanish text “que puede ser
transformada”.

1 Article 1, para. 1, introductory subparagraph.

15 In the provisions of articles 19, 20 and 21 the term “manufacture” refers also
to the compounding of preparations in Schedule II1.

16 Article 20, para. 1, subpara. (b) (phrase: “utilization of poppy straw for the
manufacture of drugs”), article 21, para. 1, introductory para. and para. 3 (in para. 3
not only the definition of “manufacture” in article 1, para. 1, subpara. (1) but also the
context requires that the word “manufactured” be applied only to drugs); and article
25, para. 1, subpara. (b); for the use of the phrase “manufacturers of opium alka-
loids, medicinal opium or opium preparations” see article 23, para. 2, subpara. (e).
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licence be exercised over the establishments and premises on which “such
manufacture” (i.e. of drugs) may take place. It is, however, essential for the
effective functioning of the control régime of the Single Convention that the
measures prescribed by these provisions should be applied not only to the
manufacture of “drugs”, but also to the making, from “drugs”, of substances
not covered by the Single Convention. A serious gap in the control system
would otherwise exist. It is on the other hand not necessary that the makers of
such substances be required to “obtain periodical permits specifying the kinds
and amounts” of the substances not covered by the Single Convention “which
they shall be entitled” to make. Article 29, paragraph 2, subparagraph (c)
requiring such periodical permits needs to be applied only to manufacturers
of “drugs”, in accordance with its literal meaning. The provision of article 29,
paragraph 3 restricting the quantities of drugs and poppy straw which “drug
manufacturers” may hold in stock could usefully be applied also to makers,
from drugs, of substances not covered by the Single Convention; but this does
not appear to be as essential as the application of paragraph 1 and paragraph 2,
subparagraphs (a) and (b); see below comments on article 29.

5. Itisalso important that makers, from drugs, of substances not covered
by the Single Convention should keep detailed records of their transactions
Article 34, paragraph (b) requires Parties to impose such an obligation on
“manufacturers”. If the definition of “manufacture” in article 1, paragraph 1,
subparagraph (n) were used in interpreting the term “manufacturers” in
article 34, paragraph (b), only manufacturers of “drugs”, and not makers of
substances not covered by the Single Convention, would be obligated to keep
these essential records; this was, however, undoubtedly not the intention of the
authors of the Single Convention. See below comments on article 34,
paragraph (b).

6. In two other places the term “manufacture” 17 and “manufacturing” 18
respectively are used without qualifying words. Looking at these provisions
in the light of the objects and purpose of the Single Convention it appears
not to be necessary to apply these terms to other substances than “drugs”.
The provision employing the term “manufacture” '7 stipulates that the Parties
to the Single Convention should apply penal measures to “manufacture” and
other enumerated activities which are contrary to the provisions of the
Convention. The manufacture of substances not covered by the Convention,
i.e. not causing harm whose prevention is the aim of the treaty, is obviously
not an activity which the authors of the Single Convention intended should be
penalized. The other provision!® requires that the Economic and Social
Council “shall give consideration to the importance of including on the
(International Narcotics Control) Board, in equitable proportion, persons
possessing a knowledge of the drug situation in the producing, manufacturing
and consuming countries, and connected with such countries”. *® There is no
reason to assume that the authors of the Single Convention wished to extend

17 Article 36, para. 1.
18 Article 9, para. 3.

1* These words follow the corresponding text of the fourth para. of article 19

of the 1925 Convention as amended by the 1946 Protocol (fifth para. of the unamended
text).
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the application of this provision to countries other than those manufacturing
“drugs”. The terms “manufacture” and “manufacturing” used respectively
in these two provisions must be understood in the narrow sense given to the
word “manufacture” in the definition in article 1, paragraph 1, subparagraph (»),
i.e. as applying only to drugs; see below comments on article 9, paragraph 3 and
article 36, paragraph 1.

7. The term “manufacture”, as defined in article 1, paragraph 1, sub-
paragraph (1), does not include those processes of making drugs which the
Convention calls “production”, i.e. the separation of the drugs opium, coca
leaves, cannabis and cannabis resin from the plants from which they are
obtained. If by the procedure foreseen in article 3 of the Single Convention
a substance obtained from another plant than the opium poppy, cannabis plant
or coca bush is in the future added to Schedule I or II, and thus obtains the
legal character of a “drug” within the meaning of the Convention, the separation
of such a substance from the plant would not be “production”, but “manu-
facture” in the sense in which this term is defined in article 1, paragraph 1,
subparagraph (n). If, by the procedure of article 3, particular kinds of
cannabis leaves found to be specially potent are added to Schedule I or II, and
thus become “drugs” although not accompanied by the tops, 2° their separation

from the cannabis plant would also not be “production” but “manufac-
ture”.

8. The definition of “manufacture” in the subparagraph (#) includes
“refining”. In this it follows the definition of the 1931 Convention. 2* It will
be recalled in this connexion that the 1925 Convention gives separate definitions
for “crude cocaine” and “cocaine”. 22 The fact that only “crude cocaine” is
there treated as a separate drug may perhaps be because at the time of the
adoption of the 1925 Convention, “crude cocaine” was the only crude drug
which was normally exported and imported by countries for the purpose of
refinement. 2 It is still so exported and imported. Governments were in the
past required to furnish to the Permanent Central Narcotics Board 2* separate
statistics on the manufacture of crude morphine and refined morphine, and
quite recently, of crude and refined cocaine.

9. “Refining”, by being included in the definition, has been subjected
to the provisions of the Single Convention providing for the control of the
“manufacture” of “drugs”; it must thus not be undertaken except for medical
and scientific purposes, 26 nor otherwise than by licensed persons or state
enterprises, and only in licensed establishments and premises 2? etc. The
special mention of “refining” in the definition of “manufacture” also makes
clear that the International Narcotics Control Board can request separate

20 Article 1, para. 1, subpara. ().
2 Article 1, para. 4.
22 Article 1.
2 1931 Commentary, para. 6, note 2 (p. 18).
See above comments on article 1, para. 1, introductory para. and subpara. (a).

25 Document of the International Narcotics Control Board, E/INCB/7, annex B,
synoptic tables, table 1V, foot-note *.

26 Article 4, para. (¢).
27 Article 29, para. 1 and para. 2, subparas. (a) and (b).
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statistics on the manufacture of crude and refined drugs 28 if it should find
it necessary for the performance of its functions. The Board may perhaps in
the future arrive at such a conclusion in respect of particular drugs. Such
a separate counting would hardly be useful where the crude stage occurs only as
an intermediary product in a factory manufacturing the refined drug; but
where the crude substance is made available in trade, and particularly where
it is made in another country than that which refines it, separate figures may
possibly be of interest to the Board. In fact, the Single Convention as adopted
by the Plenipotentiary Conference expressly requires the furnishing of such
separate data in one particular case. The Conference included in Schedule I
“concentrate of poppy straw”, defining it as “the material arising when poppy
straw has entered into a process for the concentration of its alkaloids, when
such material is made available in trade.” The concentrate, which is in fact
crude morphine, is thus considered to be a drug separate from morphine, and
the Parties to the Single Convention are consequently required to furnish
separate statistical information for morphine and “concentrate of poppy
straw”, 2® but only if the concentrate is made available in trade, i.e. if it does
not merely constitute an intermediary product in a factory’s process of making
morphine. Before 1966, the concentrate was considered by the Permanent
Central Narcotics Board to be crude morphine.3® That Board did not
publish separate figures for morphine and the concentrate, but included the
morphine content of the concentrate in the figures which it published on
morphine. 3 If by operation of article 3 of the Single Convention “concentrate
of poppy straw” is deleted from Schedule I and ceases to be a separate “drug”,
the International Narcotics Control Board would still be entitled to require the
Parties to furnish separate data on morphine and on the concentrate, which
would in this case be held to be “crude morphine”. The Board may do the
same in respect of other crude and refined drugs if it decides to consider the
making of the crude product and its “refining” as two separate manufacturing
processes. The Board could in such cases avoid double-counting by including
appropriate instructions in the form which Parties to the Single Convention
are obligated to use in making their statistical reports. 32

10. The 1931 Convention excludes from the term “conversion” “the trans-
formation of alkaloids into their salts”. 3 The term “manufacture” as defined
in article 1, paragraph 1, subparagraph (n) includes a part of what is called
“conversion” in the 1931 Convention and in particular the “transformation
of drugs into other drugs”, but it does not exclude from that transformation
that of alkaloids into their salts. The salts of the drugs listed in Schedule I,

9

® Article 20, para. 1, subpara. (a).

*® Form C/S of the International Narcotics Control Board (4th edition, Novem-
ber 1969), instruction No. 2 and foot-note (1) on page 7, and Form A/S of the Board
(5th edition, November 1969), instruction No. 2 and foot-note (¢) on page 7.

3 Document of the International Narcotics Control Board, E/INCB/7, annex B,
synoptic tables, table III, foot-note *.

8 Document of the Permanent Central Narcotics Board, E/OB/21, annex B,
synoptic tables, table III.

e Article 20, para. 1, introductory subpara. and article 13, para. 1; see also
article 19, para. 1, introductory subpara. and article 12, para .1.

33 Article 1, para. 4 of the Single Convention.
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including the salts of possible esters, ethers and isomers of those drugs whenever
the existence of such salts is possible, and the salts of drugs in Schedule II,
including the salts of possible isomers of drugs in Schedule II whenever the
existence of such salts is possible, are expressly listed respectively in Schedules I
and II. 3 The salts are thus “drugs” in the meaning of the Single Convention. 3°
The transformation of basic drugs into their salts, whether of the basic drugs
listed individually in Schedules I and II or of their esters, ethers or isomers,
is thus “transformation of drugs into other drugs” and consequently “manu-
facture” of “drugs”. The provisions of the Single Convention controlling the
“manufacture” of “drugs” govern therefore also the making of the salts.
In regard to the salts, however, the International Narcotics Control Board
does not need separate estimates of the requirements of drugs or separate
statistical reports. Parties to the Single Convention are required to furnish
to the Board annual estimates and, if necessary, supplementary estimates of
their “drug” requirements, and statistical reports in the form and manner
prescribed by the Board on forms prepared by that organ under the terms
of articles 19 and 20. On the basis of the letter of the provisions of the Single
Convention, 3¢ the Board could perhaps require the Parties to furnish separate
estimates and statistical data in respect of the salts. The “drugs” are, however,
generally not used in form of pure basic drugs and their salts, but much more
often in form of preparations 37 of the basic drugs and in particular of their
salts. The Board does not need separate data on the various forms in which
the drugs are used, and thus requires the Parties to the Single Convention to
furnish information covering all forms of each drug without distinguishing
between them. The Board has therefore inserted in its forms for Government
reports instructions * to the effect that the figures included in estimates and
statistical returns should cover the quantities of pure drugs contained in
refined drugs, crude drugs, salts and preparations, which must also be taken
into account in compiling reports. The pure drug content is thus the common
factor of the various categories of substances which must be considered in
computing the global figures. Separate estimates must, however, be furnished
for the quantities of drugs (i.e. pure drug content) to be utilized for the making
(manufacture) of preparations listed in Schedule III annexed to the Single
Convention, 3° and separate statistics must be supplied in respect to the
quantities of drugs (i.e. pure drug content) so utilized. ¢® Preparations listed in
Schedule III are exempted from several control provisions of the Single
Convention. #* The Board, however, does not require the Parties to the Single

3¢ L ast paragraphs of Schedules I and II.
3 Article 1, para. 1, subpara. (j).

3 Article 1, para. 1, subpara. (j) and (n), the last paragraphs of Schedules I and
I1, article 19 and article 20.

37 “Preparation” is defined in article 1, para. 1, subpara. (s) as “a mixture, solid
or liquid, containing a drug”.

# Form C/S (4th edition, November 1969), Form A/S (5th edition, November
1969) and Form B/S (6th edition, March 1970) of the Board, instructions No. 3;
article 2, para. 3 of the Single Convention.

3% Article 19, para. 1, subpara. (b).
¢ Article 20, para. 1, subpara. ().
4 Article 2, para. 4.
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Convention to furnish estimates under article 19, paragraph 1, subparagraph (b)
of the quantities of drugs to be utilized for the manufacture of salts, although
salts are “other drugs” within the meaning of this phrase, nor does it request
the Government to supply under article 20, paragraph 1, subparagraph (b)
statistical information on the utilization of drugs for such manufacture.

11. “The isomers, unless specifically excepted, of the drugs” in Schedule I
“whenever the existence of such isomers is possible within the specific chemical
designation”, “the esters and ethers, unless appearing in another Schedule,
of the drugs in this Schedule whenever the existence of such esters or ethers is
possible”, and “the isomers, unless specifically excepted, of the drugs” in
Schedule II “whenever the existence of such isomers is possible within the
specific chemical designation”, are included in Schedules I and II respec-
tively. 42 They are therefore “drugs” within the meaning of this term in the
Single Convention. ¢ The manufacture of such isomers, esters and ethers
is thus “manufacture” of drugs in the sense of article 1, paragraph 1, sub-
paragraph (n) and therefore subject to the provisions of the Single Convention
governing the manufacture of drugs.

12. The manufacture of preparations of drugs is, however, not “manu-
facture” of drugs in the sense of article 1, paragraph 1, subparagraph (n). ¥
The Single Convention provides that preparations should be subjected to the
same measures of control as the drugs which they contain. There are a few
exceptions. #* The making of preparations is therefore subject to those control
provisions which apply to the manufacture of drugs. Manufacturers of
preparations need not obtain the periodical permits which manufacturers of
drugs must have, and which indicate the kind and amounts of drugs which the
latter are entitled to make. ¢

12 Third and second para. from the bottom of Schedule I and penultimate para. of
Schedule II as adopted by the Plenipotentiary Conference.

4 Article 1, para. 1, subpara. (j).

4 The terim “manufacture” is however applied to the making of preparations in
Schedule ITI in article 2, para. 4, article 19, para. 1, subpara. (b), article 20, para. 1,
subpara (b) and article 21, para. 1, subpara. (). The term “manufacturers” is used
in article 23, para. 2, subpara. (¢) for makers of opium preparations; see also above
foot-note 15.

4 Article 2, para. 3.

46 Article 2, para. 3 and article 29, para. 2, subpara. (c).

Paragraph 1, subparagraph (o)

(o) “Medicinal opium” means opium which has undergone the
processes necessary to adapt it for medicinal use.

Commentary

1. The Single Convention follows earlier narcotics treaties ! in defining
“medicinal opium” as a special form of opium in which that drug is used in

* Chapter I1I, introductory paragraph of the 1912 Convention; article 1 of the
1925 Convention; and article 1 of the 1931 Convention. The term is also used, but
not defined in the 1948 Protocol (article 4) and the 1953 Protocol (article 1) (in the
definition of opium) and article 7, para. 5.
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medical treatment. The early treaties 2 defined three forms of opium i.e. “raw
opium”, “prepared opium”, and “medicinal opium”, because they provided
different régimes for each of them. The 1953 Protocol abolished these
differences, subjecting all three forms to the same control measures. The
Protocol made this clear by expressly stating in its definition of opium that it
meant “the coagulated juice of the poppy in whatever form including raw
opium, medicinal opium and prepared opium”.® The Single Convention
subjects opium in all its forms to the same régime, opium being listed in
Schedule I and consequently falling under the same régime as other drugs in
the Schedule.® It uses the term “medicinal opium” in a single provision,
article 23, paragraph 2, subparagraph (e). This subparagraph requires a
Party to the Single Convention which permits the cultivation of the opium
poppy for the production® of opium, to limit the right of maintaining
(wholesale) stocks of opium ° to its “National Opium Agency”. 7 It authorizes
the Party to except from this exclusive right of the Agency opium stocks
“held by manufacturers of opium alkaloids, medicinal opium?® or opium
preparations”.

2. Lactoseis generally added to the opium to reduce its morphine content
to the standard of about 10 percent prescribed for “medicinal opium”. When
containing lactose or other admixtures such as burnt sugar or powdered cocoa
husk, medicinal opium is in fact a “preparation” ® of opium. In any event,
whether it is an opium preparation or only manipulated opium, it is subject to
the provisions of the Single Convention controlling opium. 1°

* The 1912 introductory paras. of Chapters I, IT and II[ and the 1925 (article 1).
Conventions.

3 Article 1.
¢ Article 2, para. 1.

® For a definition of production see below article 1, para. 1, subpara. (¢); see also
above the comments on article 1, para. 1, subpara. (n).

¢ For a definition of “stocks” see below article 1, para. 1, subpara. (x); the defi-
nition excludes stocks held by retail outlets.

? The “national opium agency” is the “one or more government agencies” which
a Party permitting the cultivation of the opium poppy for the production of opium
must charge with carrying out the functions described in article 23, para. 2.

¢ The fifth edition of the Pharmacopea Helvetica (1949), p. 765, defines “medicinal
opium” as opium powder reduced to a content of 9.2 to 10.2 per cent of anhydrous
morphine by the addition of lactose. This pharmacopceas calls “medicinal opium”
also “powdered opium”. The term “medicinal opium” has been abandoned in several
new pharmacopeeas, e.g. the British Pharmacopea of 1968, p. 686, which uses the term
“Powdered Opium”; and Pharmacopea Internationalis, first edition, vol. I, p. 164
which uses the term “Standardized Powdered Opium”; the same name is used in its
second edition (1967), p. 403.

® Article 1, para. 1, subpara. (s).
1o Article 2, paras. 1 and 3.
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Paragraph 1, subparagraphs (p), (q) and (r)

(p) “Opium” means the coagulated juice of the opium poppy.

(g) “Opium poppy” means the plant of the species Papaver
somniferum L

(r) <Poppy straw” means all parts (except the seeds) of the opium
poppy, after mowing.

Commentary

1. Itis sometimes difficult to decide, and therefore a difference of opinion
exists whether different forms of a plant constitute different varieties of the
same species or different species of the same genus, e.g. “Papaver setigerum”
is by some considered to be a variety of the species Papaver somniferum L. and
by others a separate species.! It appears that some, albeit insignificant,
quantities of morphine can be obtained from Papaver setigerum.

2. The authors of the Single Convention appear to have assumed that
all plants from which opium can be obtained in significant quantities are only
varieties of a single species, Papaver somniferum L. They therefore defined
“opium poppy” as the plant of the species Papaver sommiferum L. The
1953 Protocol, on the other hand, defines “Poppy” to mean “the plant Papaver
somniferum L., and any other species of Papaver which may be used for the
production of opium”. 2

3. Should any plant which is considered not to be a variety of the species
Papaver somniferum L., but another species of the genus Papaver, be found to
yield opium, ? the plant itself and its product would not be covered by the
control provisions of the Single Convention, but only by those of the Protocol.
The coagulated juice of the plant would for the purposes of the Single Conven-
tion not be “opium” but could by the operation of article 3 of the Single
Convention be listed in Schedule I and become a “drug” of Schedule I—like
the “opium” obtained from the species “Papaver somniferum L.”—and thus be
placed under the régime provided by the Single Convention for drugs in this
Schedule. Its separation from the plant, not being “opium poppy” within
the meaning of the Single Convention, would also not be “production”, 4 but

! United States of America. Treasury Department. Bureau of Narcotics,
The Opium Poppy and Other Poppies, Washington D.C., United States Government
Printing Office, 1944, pp. 33, 37 and 38.

2 The 1912 Convention (chapter I, introductory paragraph), the 1925 Convention
(article 1) and the 1931 Convention (article 1, para. 3) do not give a separate definition
of the plant, but name “Papaver somniferum” (1912) or “Papaver somniferum L>
(1925 and 1931) as source of the “raw opium” which they define.

¢ Inthegeneral sense, sincethecoagulated latex in question would not be “opium”
within the meaning of the definition of this term in the Single Convention although it
would be opium under the terms of the 1953 Protocol; it is held to be improbable that
a plant not belonging to the species Papaver somniferum would be found to yield
opium or, in significant quantities, morphine; see United States of America, Treasury
Department, Bureau of Narcotics, op. cit. p. 55; but this opinion may be challenged in
view of the possibilities of breeding and of mutations created by exposure to radio-
activity.

4 Article 1, para. 1, subpara. (¢); see above, comments on article 1, para. 1,
subpara. (n).
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“manufacture”. ® Another way of handling such a situation would be an
amendment of the definition of opium poppy so as to cover the additional
species found to yield opium. It might in such a case be possible to obtain for
such a revision the consenus of the Parties to the Single Convention required
for the application of the simplified procedure foreseen in article 47. ¢

4. The straw of a plant which is not a variety of the species Papaver
somniferum L., but which nevertheless contains morphine for extraction,
would not be “poppy straw” within the meaning of article 1, paragraph 1,
subparagraph (r). The special provisions ? of the Single Convention governing
“poppy straw” would therefore not apply to such straw. If a plant which,
although not belonging to the species Papaver somniferum, is any other species
of Papaver, has straw containing morphine, but cannot be used for the pro-
duction of opium, its straw would also not be “poppy straw” under the terms
of the 1953 Protocol, and therefore would not be controlled by its provisions
governing that straw. ® If Papaver setigerum is considered to be only a variety
of Papaver somniferum, its capsules and stems would after mowing be “poppy
straw” in the sense of the Single Convention. If the plant is held, however,
to be a separate species, its capsules and stems would not be subject to the
provisions of the Convention relaing to “poppy straw”. The same conclusion
must be drawn in respect of the 1953 Protocol. The capsules and straw would
be “poppy straw” under the terms of the Protocol if the plant is held to be only
a variety, and would not have that legal character if it is considered a separate
species. Under the definitions of the Protocol, the capsules and stems of
Papaver somniferum L. are “poppy straw” no matter whether the plant can be
used for the production of opium; those of any other species of Papaver,
however, would be “poppy straw” only if that species can be used for such
production. While the plant Papaver somniferum L. properly so called yields
opium, Papaver setigerum does not.

5. Thelegal position of the capsules and stems of the Papaver setigerum is
however hardly of any practical importance, since they contain only insig-
nificant quantities of morphine. The legal problems involved become,
however, very relevant in the case of Papaver bracteatum. It has been found
that the two-year-old roots of this plant contain 0.7 to 1.3 per cent thebaine
of their dried weight. A hectare of land cultivated with Papaver bracteatum
could yield a quantity of roots sufficient for the extraction of thirty kilograms
of thebaine, ® a drug listed in Schedule I of the Single Convention. 1°

5 Article 1, para. 1, subpara. (n).
¢ Article 47, para. 2, first sentence.

7 Article 20, para. 1, subparas. (b) and (d), article 25, article 29, para. 3 and arti-
cle 30, para. 2, subpara. (a).

8 Article 4 in connexion with the definitions of “poppy” and “poppy straw” in
article 1.

® Neubauer, D and Mothes K., Uber Papaver Bracteatum in Planta Medica
(Stuttgart), vol. II (1963), pp. 387-391.

1o Thebaine, being toxic, can itself not be misused; it was included in Schedule I
because it is “convertible” (article 3, para. 3, subpara. (iii} into such “drugs” as hydro-
codone, oxycodone and thebacon (listed in Schedule I), and codeine and dihydro-
codeine (listed in Schedule IT).
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6. Papaver bracteatum and its close relative Papaver orientale'! are
considered to be another species of the genus Papaver than Papaver somni-
ferum.* If this opinion is accepted, no parts of Papaver bracteatum can be
considered to be “poppy straw” as defined in the Single Convention. They
are, however, also not poppy straw under the terms of the 1953 Protocol,
because Papaver bracteatum cannot be used for the production of opium; but
the extraction of thebaine from the roots of this plant would be “manu-
facture” *® of a “drug” and thus be controlled by the provisions of the Single
Convention governing “manufacture”.

7. “Poppy straw” is defined in subparagraph (r) under consideration to
mean “all parts (except the seeds) of the opium poppy, after mowing”. 4
The authors of the Single Convention appear to have used the term “mowing”
because they thought only of the capsule and the stem (particularly its upper
part) as source of “drugs”. It may be assumed that they would have used
another term than “mowing” if they had thought of the roots, which must be
dug out, as possible raw material for the manufacture of drugs. They might
have used words to make clear that all parts of the plant, except the seeds,
after having been removed from the land on which they are grown, are included
in the definition. It is, however, suggested that it is possible to understand
the present text as including the roots. They are still a part of the plant after
mowing has taken place, although they have to be dug out to be used for the
manufacture of the drug. If, however, it is found desirable to revise the
Convention in order to extend its régime to such plants as Papaver bracteatum
and their parts, it may be advisable not only to broaden the definition of
opium poppy so as to include other species of the genus Papaver than Papaver
somniferum, but also to modify the definition of “poppy straw” so as to remove
any possible doubt that it also comprises the roots of the plant.

8. It may be noted that “poppy straw” is not a “drug” ** under the terms
of the Single Convention. It appears neither in Schedule I nor in Schedule II
as a separate entry. It is, however, subject to a few rules. ¢

9. The Single Convention follows the 1953 Protocol!” in giving a
definition of opium which covers all three varieties of this drug, namely “raw
opium”, “medicinal opium” and “prepared opium”, which earlier narcotics

1 This plant also contains some thebaine; United States Treasury Department,
Bureau of Narcotics, op. cit., p. 70.

12 United States Treasury Department, Bureau of Narcotics, op. cit., p. 33.
13 Article 1, para. 1, subpara. (n).

12 The 1953 Protocol also uses the term “mowing” in its definition (article 1):

‘Poppy straw’ means all parts of the poppy after mowing (except the seeds) from
which narcotics can be extracted.”

15 Article 1, para. 1, subpara. (j); the “concentrate of poppy straw” which is
listed in Schedule I and is thus a “drug”, is not “poppy straw”.

18 See above, foot-note 7.

17 The 1953 Protocol (article 1) expressly states in its definition of “opium”
that it includes raw opium, medicinal opium and prepared opium; the 1912 Convention
(introductory paragraphs of chapters I, II and III) defined “raw opium” “prepared
opium” and “medicinal opium”; the 1925 Convention (article 1) and the 1931 Conven-
tion (article 1, para. 3) define “raw opium” and “medicinal opium”. The Single
Convention defines separately (article 1, para. 1, subpara. (0)) “medicinal opium”.
See also article 4 of the 1948 Protocol.

13
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treaties defined separately and subjected to different rules. The treaties prior to
the 1953 Protocol did not contain one single term covering all three types of
opium.

10. See also above comments on article 1, paragraph 1, subparagraph (o).

Paragraph 1, subparagraph (s)

(s) “Preparation” means a mixture, solid or liquid, containing a
drug.

Commentary

1. The earlier narcotics treaties use the term “preparation”, but do not
define it. The definition of subparagraph (s) appears to exclude gaseous
mixtures containing a “drug”.® It cannot be excluded that some gaseous
preparations will in the future come to have practical importance. The
problem which would arise could be handled by an amendment to the Single
Convention, deleting from the definition of subparagraph (s) the words “solid
or liquid”. Such a revision could be accomplished by the simplified amend-
ment procedure of article 47 2 if—as can be expected—no Party to the Single
Convention objects. It is, however, suggested that such a gaseous preparation
could also be placed under the régime of the Convention by separately including
it, by operation of article 3, in Schedule I or II, or I and IV, or by adding in the
relevant Schedule words indicating that gaseous mixtures are included.

2. The régime governing preparations is described in article 2, para-
graphs 3 and 4 of the Single Convention. 3

1 Article 1, para. 1, subpara. (j).

2 Para. 2, first sentence.

® See also article 3, para. 4 and para. 6, introductory subparagraph, and sub-
para. (), article 19, para. 1, subpara. (b), article 20, para. 1, subpara. (b), article 23,
para. 2, subpara. (e), article 29, para. 2, subpara. (c) and article 30, para. 1, subpara.
(b), clause (ii).

Paragraph 1, subparagraph (t)
(t) “Production” means the separation of opium, coca leaves,

cannabis and cannabis resin from the plants from which they are
obtained.

Commentary

1. The industrial activities by which drugs may be obtained have
throughout the history of international narcotics control been distinguished
from the agricultural operations by which this can be done, different terms
being applied to these two classes of operations, the former being called
“manufacture”, the latter “production”.® This distinction was first made

1 See above comments on article 1, para. 1, subpara. (n), foot-notes 1-5.
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because it was for a long time considered unfeasible to subject the agricultural
operations to a comprehensive system of control,? and has later been
maintained because it is held that the régime to be applied to agricultural
operations must be different from that governing industrial activities.

2. The word “production” by itself, in its ordinary meaning does not
indicate that it refers only to agriculture, and has not infrequently been used
in documents of intergovernmental organs dealing with narcotic drugs as a
synonym of the word (industrial) “manufacture”; it is however consistently
employed in the Single Convention to designate only the separation of
agricultural products from the plants from which they are obtained.

3. Only four substances, namely the coca leaf, cannabis, cannabis resin
and opium which are directly obtained by a separation from plants, i.e. from
the coca bush, cannabis plant and opium poppy respectively are entered in
Schedule I and thus are “drugs” ® within the meaning of the Single Convention;
no such substance appears in Schedule II. The term “production” has
therefore been limited to apply to the separation of these four drugs from
three plants just mentioned. Delegates to the Plenipotentiary Conference
which adopted the Single Convention were undoubtedly aware of the theoretical
possibility that some other substances obtained by separation from other
plants might in the future be found to have such dangerous properties as to
justify their addition to Schedule I or II by operation of article 3, and thus
become subject to the control régime applicable to “drugs” in the Schedule in
question. It could not, however, be foreseen which plants would yield such
substances, and whether the régime applicable to the opium poppy, coca
bush and cannabis plant would be suitable for the possibly quite different
circumstances of cultivation and growth of these additional plants.

4. The separation of “drugs” from other plants than the opium poppy,
cannabis plant and coca bush would therefore not be “production”, but
“manufacture” within the meaning of the Single Convention, and consequently
would not be subject to the provisions relating to “production”, but rather to
those governing “manufacture”. The same would be the case of other “drugs”
than opium, cannabis, cannabis resin and coca leaf which hypothetically
might be obtained by separation from the opium poppy, cannabis plant or
coca bush. ¢

5. The separation of “poppy straw” from the opium poppy, and that of
cannabis leaves not accompanied by the tops from the cannabis plant, are
neither “production” nor “manufacture” because the straw and the leaves
are not listed in Schedule I or II and therefore are not “drugs”. They are,
however, subject to the special rules expressly applicable to them. 8

6. The rules governing “production” can be found in article 2, para-
graphs 6 and 7, article 4, paragraph (c), article 20, paragraph 1, subparagraph (a)

2 The production of opium has first been subjected to a comprehensive control
régime by the 1953 Protocol and the production of coca leaves, cannabis and cannabis
resin by the Single Convention.

3 Article 1, para. 1, subpara. (j).
4 See above comments on article 1, para. 1, subparas. (n), (p), (g) and (r).

5 As regards poppy straw see above foot-note 7 of comments on subparas. (p),
(¢9) and (¥); article 28, para. 3 applies to cannabis leaves.
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and paragraph 3, article 22, article 23, article 24, article 25, paragraph 1, sub-
paragraph (a), article 26, article 27, article 28, paragraphs 1 and 2, article 36,
article 37, and article 49, paragraph 1, subparagraph (e), paragraph 2, sub-
paragraphs (a) and (g), paragraph 3, paragraph 4, subparagraph (a), clauses (i)
and (iii) and subparagraph (b) and paragraph 5.

Paragraph 1, subparagraph (u)

(u) “Schedule I”, “Schedule II”, “Schedule III” and Sche-
dule IV” mean the correspondingly numbered list of drugs or prepara-
tions annexed to this Convention, as amended from time to time in
accordance with article 3.

Commentary

1. In addition to rules applying to particular plants® and substances, 2
the Single Convention contains provisions governing whole groups of substances
and the mixtures containing them. These latter substances are called “drugs” ®
and the mixtures “preparations”. * All drugs are listed either in Schedule I
or II. Those included in Schedule I, such as morphine, are subject to all rules
applicable to “drugs” except article 2, paragraph 5; those in Schedule II such
as codeine are exempted from some of these provisions. A few drugs listed
in Schedule I, such as heroin, are also included in Schedule IV. They are
governed, in addition to all rules applicable to drugs in Schedule I, by the
provisions of article 2, paragraph 5. While preparations are generally
controlled by the same régime as applies to the drug which they contain, 5
preparations listed in Schedule III, whether or not they contain a drug in
Schedule I or Schedule II, fall under the provisions applying to drugs in
Schedule I, and are moreover exempted from some of them; e.g. a preparation
“containing not more than 0.2 per cent of morphine calculated as anhydrous
morphine base and compounded with one or more other ingredients in such
a way that the drug cannot be recovered by readily applicable means or in
a yield which would constitute a risk to public health”. ¢

2. The Single Convention thus distinguishes four groups of substances
for which it provides four general régimes of differing strictness. The Schedule
in which a drug or preparation is included determines the particular régime by
which it is governed. For a general description of these four régimes, see
article 2, paragraphs 1-5 and comments thereto.

1 Opium poppy, coca bush and cannabis plant.

2 Opium, coca leaf, cannabis and cannabis resin which, being listed in Schedule I,
are also subject to the general rules applicable to drugs in Schedule I, and poppy straw
and cannabis leaves, subject only to the rules specially applicable to them.

3 Article 1, para. 1, subpara. ().

¢ Article 1, para. 1, subpara. (s).

® For exceptions, see article 2, paras. 3 and 4; see also foot-note 3 to comments
on article 1, para. 1, subpara. (s).

¢ Entry in Schedule III as amended by the Commission on Narcotic Drugs under
article 3, at its twenty-first session; Commission on Narcotic Drugs, report on the
twenty-first session, para. 68, document E/4294, Official Records of the Economic
and Social Council, Forty-second Session, Supplement No. 2.
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3. Schedules I, IT and IV list “drugs”, and Schedule III lists “prepara-
tions”. A drug listed in Schedule IV must also be included in Schedule I. ?
The “drugs” included in Schedules I, II and IV are at present “pure” drugs,
i.e. not mixtures containing a drug; but there appears to be no legal obstacle to
placing in one of these Schedules, as appropriate, a preparation 8 containing a
drug appearing in another Schedule. Such a mixture would for the purposes
of the Single Convention become a “drug” different from the drug which it
contains. If included in Schedule IV, it would also have to be added to
Schedule 1.

4. The Schedules may be amended in a different way than the other parts
of the Single Convention. A special procedure, that of article 3, is provided
for their revision. Amendments of the Schedules, but not that of other
sections of the Single Convention, can become binding on Parties to that
treaty ® without their express or implied consent. 1°

5. In addition to article 1, paragraph 1, subparagraphs (j) and (u), the
following provisions use the term “Schedule”: article 2, paragraphs 1-5;
article 3, paragraphs 1 and 3 to 6; article 8, paragraph (a), article 19,
paragraph 1, subparagraph (b); article 20, paragraph 1, subparagraph (b);
article 21, paragraph 1, subparagraph (b); article 30, paragraph 2, sub-
paragraph (b), clause (ii) and paragraph 6; article 31, paragraph 16 and
article 39.

? In order to be a “drug” a substance must be listed either in Schedule I or II
(Article 1, para. 1, subpara. (j); it would not make sense to list in Schedule II a drug
in Schedule IV because it would be subject to all provisions applicable to drugs in
Schedule I and thus could not enjoy the exemptions which are the reason for lisitng
a drug in Schedule II (article 2, para. 5).

8 L.e. a mixture containing a drug, i.e. a substance listed either in Schedule I
or II.

® For the procedure of amending the Single Convention see article 47, which
could hypothetically also be applied to the Schedules.

10 Article 47.

Paragraph 1, subparagraph (v)

(v) “Secretary-General” means the Secretary-General of the
United Nations.

Commentary

The Single Convention confers upon the Secretary-General two different
types of functions: those relating to the implementation of the international
control régime (control functions), and those of a “ministerial” character,
l.e. relating to signatures, ratifications, accessions, reservations, territorial
application and amendments. He is in particular also the depositary of the
Single Convention.! His ministerial functions are laid down in that part of
the Convention which contains the “final” or “formal clauses”, i.e.

! Being the administrator of the “archives of the United Nations”; last para. of
the Single Convention.
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articles 40-51, 2 except article 493 which provides for some modifications
of the control régime prescribed in the main body of the treaty, i.e. in
articles 2 to 39. In view of his control functions provided for in the main
body of the treaty 4 and in article 49, 5 the Secretary-General must be considered
to be one of the control organs of the international narcotics régime, although
he is not listed among such organs in article 5. ¢ Heis, in particular, responsible
for furnishing the secretariat services of the Commission on Narcotic Drugs
and of the International Narcotics Control Board. ? Those of the Board are
subject to arrangements which the Economic and Social Council is required
to make, in consultation with the Board, in order to ensure the full technical
independence of that organ in carrying out its functions. 8

2 Article 40, paras. 2 and 3; article 42, article 43, paras. 1 and 2, article 44, para. 2,
article 46, paras. 1 and 2, article 47, para. 1, introductory subparagraph, article 50,
para. 3 and article 51; see also article 49, para. 3, subpara. (@) and para. 4, subparas. (@)
and (b).

3 The Secretary-General is referred to as having control functions in para. 3,
subpara. (@) and in para. 4, subpara. (a), clause (iii) and para. ().

¢ Article 3, paras. 1, 2, 7 and 8, subparas. (@) and (b), article 15, para. 2, article 16
and article 18, para. 1, introductory subparagraph.
> See foot-note 3; see also article 43, paras. 1 and 2.

¢ Article 5 headed “The International Control Organs” lists only the Commission
on Narcotic Drugs and the International Narcotics Control Board; but the General
Assembly, in view of article 7, and the Economic and Social Council, in view of
article 3, para. 8, article 7, article 9, para. 2, article 14, para. 2, article 15, para. 1 and
article 24, para. 2, subpara. (b), are also undoubtedly “control organs” of the system.
The “Secretariat” was referred to as one of the international control organs in section 6
of the first draft of the Single Convention, prepared by the United Nations Secretariat,
document E/CN.7/AC3/3, United Nations publication, Sales No. 1951.X1.13.

7 Article 16.

8 Article 9, para. 2.

Paragraph 1, subparagraphs (w) and (x)

(w) “Special stocks” means the amounts of drugs held in a
counfry or territory by the government of such country or territory
for special Government purposes and to meet exceptional circumstances;
and the expression “special purposes” shall be construed accordingly.

(x) <Stocks” means the amounts of drugs held in a country or
territory and intended for:

(i) Consumption in the country or territory for medical and
scientific purposes,

(ii) Utilization in the country or territory for the manufacture
of drugs and other substances, or

(iii) Export;

but does not include the amounts of drugs held in the country or

territory,

(iv) By retail pharmacists or other authorized retail distributors
and by institutions or qualified persons in the duly authorized
exercise of therapeutic or scientific functions, or
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(v) As “‘special stocks”.

Commentary

1. The terms “stocks and “special stocks” of the Single Convention
correspond to the term “reserve stocks” and “Government stocks” of the
1931 Convention.! The 1931 Convention defines as “reserve stocks” the
stocks required:

(i) For the normal domestic consumption of the country or territory
in which they are maintained,

(ii) For conversion 2 in that country or territory, and
(iii) For export.
The term “Government stocks” was defined by that Convention as “stocks

kept under Government control for the use of the Government to meet
exceptional circumstances”.

2. Atthetime of the adoption of the 1931 Convention, most Governments
did not hold in stock drugs destined for normal civilian consumption, but
only for military and emergency purposes. The terms “Government stocks”,
“government purposes”® and “use of the Government” therefore conveyed
the idea of relation to military purposes and to “exceptional circumstances”
such as epidemics. But since then, a considerable number of countries have
become socialist and many more have adopted governmental (“socialist™)
systems of medical services. In the world as a whole the terms “Government

”

stocks”, “use of the Government” and “Government purposes” have acquired
a new meaning; they no longer exclude the normal civilian consumption,
as they still did in most countries in 1931. The authors of the Single Convention
found it necessary therefore to employ the term “special stocks” instead of the
earlier term “Government stocks”, and the phrase “special Government
purposes” instead of the phrases “use of the Government” ¢ or “Government
purposes”. ®

* The 1925 Convention does not contain specific provisions directly applying
to “Government stocks”. Like the Single Convention, it uses the single word “stocks”
for what the 1931 Convention calls “reserve stocks”. It requires Governments to
furnish statistical information only on stocks “in the hands of wholesalers or held by
the Government for consumption in the country for other than Government purposes™
(article 22, para. 1, subpara. (c)), i.e. only on what the Single Convention calls “stocks”
and the 1931 Convention calls “reserve stocks”, excluding what the 1931 Convention
names “Government stocks” and the Single Convention “Special stocks™. The
1931 Convention does not, however, expressly exclude stocks held by retailers from
its term “reserve stocks”, although this was in practice done by international control
organs as well as by Governments. The 1953 Protocol gives its term “stocks” about
the same meaning as the 1925 and 1931 Conventions gave to their terms “stocks”
and “reserve stocks” respectively. It expressly excludes stocks held by retailers, but
not opium held by, or under the control of the Government, for Government purposes
other than “military purposes” (article 1). The 1912 Convention does not use the
term “stocks” (article 21).

® Le. corresponding to what the Single Convention calls “utilization . . . for the
manufacture of drugs and other substances”; see also above comments on article 1,
para. 1, subpara. (n).

3 Article 22, para. 1, subpara. (c) and para. 3 of the 1925 Convention.

1 Article 1, para. 4 of the 1931 Convention.

® Article 22, para. 1, subpara. (c) of the 1925 Convention.



32 Art. I—Definitions

3. It will be noted that the Single Convention excludes ¢ drugs held by
retail outlets from its definition of “stocks”, while the 1931 Convention does
not expressly do the same in regard to its corresponding term “reserve stocks”. ?
The League of Nations Advisory Committee on Traffic in Opium and Other
Dangerous Drugs® recommended, however, that the term “reserve stocks”
should be taken to mean only the stocks maintained by manufactures and
wholesalers. ® The Permanent Central Board!® also recommended that
Governments take the same view. 1!

4. The meaning of the phrase “special purposes” is not made quite clear
in subparagraph (w). The phrase is used in article 20, paragraph 4, where
the context shows that its meaning is the same as that of the words “special
Government purposes and to meet exceptional circumstances”. '* Moreover
this paragraph applies the phrase only to drugs imported or procured within
the country by the Government and coming under its control. The phrase is
also used with the same meaning in article 12, paragraph 4, article 13,
paragraph 4 and article 21, paragraph 1, subparagraph (e). The Board
interprets the words “special purposes” in the same way.® See also below,
comments on article 20, paragraph 4.

5. The term “special Government purposes” is understood to “include in
particular drugs procured for the use of the armed forces”. It does not
include the purpose of meeting “exceptional circumstances”,!* since this
phrase is used separately in the definition of subparagraph (w). It will be
noted that the definition of stocks in subparagraph (x) does not exclude stocks

¢ Article 1, para. 1, subpara. (x), clause (iv).

7 The 1925 Convention did exclude drugs held by retailers from the information
it required Governments to furnish on “stocks”; article 22, para. 1, subpara. (c);
see above foot-note 1.

8 The Advisory Committee was the predecessor of the present Commission on
Narcotic Drugs. It had been established by a resolution adopted by the Assembly of
the League of Nations on 15 December 1920; League of Nations, Records of the
First Assembly, Plenary Meetings (Geneva, 1920) pp. 538-539. The Advisory Com-
mittee had been made responsible by the unamended versions of the pre-war narcotics
treaties with those functions which were transfered to the United Nations Commission
on Narcotic Drugs by the amendment of these treaties by the 1946 Protocol.

® League of Nations, Model Administrative Codes to the International Opium
Conventions of 1925 and 1931, p. 4, (League of Nations, document C.774.M.365,
Sales No. 1932.X1.8).

10 See above comments to article 1, para. 1, introductory subparagraph and sub-
para. (a).

1 Statistical Form of the Permanent Central Board B (L), Note 6; the Form is
reproduced in the Commentary on the 1931 Convention as Annex 1.

12 This view is supported by the text of article 22, para. 3 of the 1925 Convention
whose substance is resumed by article 20, para. 4 of the Single Convention. The
term “Government purposes” as used by the 1925 Convention was interpreted to
mean “use of the armed forces of the Country or to meet exceptional circumstances”
(Form C/1 of the Permanent Central Board, 12 edition (November 1962), instruction
No. 6).

18 Forms of the Board: A/S (5th edition, November 1969), instruction 12, and
C/S (4th edition, November 1969), note (c) to table II, p. 9.

4 As the term “Government purposes” used by the 1925 Convention did; see
above foot-note 12.
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held by the Government other than “special stocks”.® The term “special
Government purposes” does not include “the normal needs of the civilian
population”. ¥ Since Parties to the Single Convention are not required to
furnish statistical returns *? respecting “special stocks”, the contrary inter-
pretation would remove stocks held by the Government and required for
normal civilian needs from the scope of their obligation to furnish to the Board
annual statistics on their stocks of drugs.!®* Such an interpretation would
result in a considerable weakening of the international narcotics régime as it
existed before the Single Convention, !* which was not the intention of the
Plenipotentiary Conference. Moreover, to apply the phrase “special Govern-
ment purposes” to the normal needs of the civilian population could not be
reconciled with the ordinary meaning of the word “special”. It may be
concluded that the phrase “special Government purposes” can cover all
purposes other than the normal needs of the civilian population and those
“to meet exceptional circumstances”. In practice the phrase is generally
synonymous with “military purposes”.

6. The expression “exceptional circumtances” is meant to cover such
catastrophic events as large-scale epidemics and major earthquakes. 2° Since
the term “special stocks” refers only to drugs held by the Government, it
does not include stocks not held by the Government even if they are intended
“for special Government purposes and to meet exceptional circumstances”.
Stocks held by a private business man with the intention of keeping them
for sale to the Government for military needs and emergency requirements are
not “special stocks” within the meaning of subparagraph (w), but “stocks” as
defined in subparagraph (x).

7. It is, however, not necessary that the “special stocks” “held” by the
Government be technically owned by it. The Spanish text uses the words
“en poder del gobierno” (meaning “in the power of the Government”) for the
English words “held... by the Government”.?! While ownership by the
Government is not necessarily required, the power which the sovereign has
over everything in its territory (eminent domain) is of course not sufficient.
The “special stocks” must be under the control of the Government in such
a way that it can at discretion dispose of them for “special Government
purposes” or “to meet special circumstances”, or can withdraw from them
drugs for the needs of the civilian population whether by sale to a private
trader or otherwise. 22 Drugs so withdrawn would of course cease to be a part
of the “special stocks”.

13 Article 1, para. 1, subpara. (x), clause (v).

1% Form C/S, referred to in foot-note 13, note b to Table II, p. 9.

17 Article 20, para. 4.

18 Article 20, para. 1, subpara. (f) and para. 2, subpara. (a).

1? The term “stocks” as used in the 1925 Convention and the term “reserve
stocks” in the 1931 do not exclude stocks held by the Government for normal needs
of the civilian population.

20 Form C/S, referred to in foot-note 13, note ¢ to table II, p. 9.

21 The French text employs the words “détenues . . . par le gouvernement”.

22 Article 20, para. 4; the 1931 Convention (article 1, para. 4) defines “Govern-
ment stocks” as stocks “kept under Government control”; the 1953 Protocol excludes

from its turn “stocks” opium “stocks” “held by, or under the control of, the Govern-
ment for military purposes.”
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8. The Single Convention requires Governments to furnish much more
limited information on “special stocks” 2 than on other stocks, * as did
the 1931 Convention in respect of “Government stocks” 26 and the 1925
Convention in regard to stocks held by the Government for Government
purposes. 26 This distinction was motivated by the desire to protect confidential
information which might have military value. That stocks held “to meet
exceptional circumstances”, i.e. to provide for catastrophic conditions, have
been given the same privileged position as military stocks may be explained by
the fact that the armed forces very often furnish relief in such situations,
with supplies (including drugs) taken from stocks stored for their own use.
This motivation of the distinction between “stocks” and “special stocks”, like
that between the corresponding provisions of the earlier narcotics treaties, may
also indicate why only stocks held by the Government, and not those under the
control of a private business man even if intended for the armed forces, enjoy
this privileged position. It has apparently been assumed that stocks held by
private business men will generally not involve significant military secrets.

9. In view of what has been said above, the term “consumption” in sub-
paragraph (x) clause (i) not only includes the “normal” consumption of
the civilian population, but also that of the armed forces as well as the increased
consumption in “exceptional circumstances”, i.e. under catastrophic
conditions, provided always that the stocks in question are not held by the
Government. The term “normal” qualifying the word “consumption” in the
definition of the term “reserve stocks” in the 1931 Convention has not been
taken over in the Single Convention.

10. Only those drugs held for “consumption” which are intended for
consumption “for medical and scientific purposes” are to be included in the
stocks as defined in subparagraph (x). This limitation is not contained in the
definition of “reserve stocks” in the 1931 Convention, nor in that of the draft
prepared by the Commission on Narcotic Drugs and used by the Plenipoten-
tiary Conference as working document. 2 The words “for medical and
scientific purposes” appear to have been inserted to indicate that the obligation
of Parties to the Single Convention to supply information refers only to legal
stocks, and not to those held by illicit traffickers and thus unknown to the
Governments. Legal stocksintended for consumption are in fact generally held
only for medical and scientific purposes as the Single Convention requires; 28
but Parties which under the terms of article 49 temporarily permit the
quasi-medical use of opium, opium smoking, coca leaf chewing or the use of
cannabis drugs 2? for non-medical purposes are under an obligation to furnish

2 See article 19, para. 1, subpara. (d) and article 20, para. 4.

24 Article 19, para. 1, subpara. (c) and article 20, para. 1, subpara. (f).

25 Article 5, para. 2, subparas. (¢) and (d).

26 Article 22, para. 1, subpara. (c¢) and para. 3; see also the 1953 Protocol, arti-

cle 8, para. 1, subparas. (¢) and (d) and article 9, para. 1, subparas. (c) and (d) and
article 9, para. 1, subpara. ().

27 Document E/CN7/AC3/9, reproduced in Records, vol. II, pp. 1 et seq., see
article 1, para. (z).

28 Article 4, para. (c).

2% [ e. cannabis, cannabis resin, extracts and tinctures of cannabis; article 49,
para. 1, subpara. (d).
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separate statistical information, inter alia, on the “stocks” of these
drugs held for non-medical consumption. 3° The “stocks” which are the
object of this obligation are strictly speaking not “stocks” within the meaning
of article 1, paragraph 1, subparagraph (x), since the consumption for which
they are intended is neither medical nor scientific. 3!

11. The stocks in respect of which Parties authorizing the non-medical
use of drugs have to furnish annual estimates under article 49, paragraph 3,
subparagraph (b) are also not “stocks” within the meaning of the definition of
article 1, paragraph 1, subparagraph (x).

12. Parties which use the coca leaves for the preparation of a flavouring
agent for beverages but which destroy the extracted alkaloids must also
annually furnish in regard to such leaves separate estimates and statistical
information, including estimates of the stocks which they intend to hold
and statistical information on the stocks which they actually hold. 32 These
stocks of coca leaves not intended for medical and scientific purposes are
equally not “stocks” within the meaning of this term in article 1.

13. The use of the term “consumption” in clause (i) is consistent with
its definition in article 1, paragraph 2. The word is not used in its ordinary
meaning, but denotes for the purposes of the Single Convention the transfer
of drugs from the wholesale (including manufacturing) phase of the drug
economy to the retail stage. Drugs transferred to this stage are considered
to be consumed and are consequently excluded from “stocks” under article,
paragraph 1, subparagraph (x), clause (iv).

14. The term “other substances” in clause (ii) includes drugs not covered
by this Convention, such as nalorphine or apomorphine, 3 but would also
apply to any drugs which eventually come to be “commonly used in industry
for other than medical and scientific purposes” and which would have to be
“denatured” or subjected to such other means of treatment as would ensure
that they could not be abused or in practice be recovered in a form liable to
abuse. See below comments to article 2, paragraph 9.

15. The term includes also preparations in Schedule 111, ** but not other
preparations of drugs. It covers all substances whose manufacture would
make the drugs used in the process go outside the statistical accounting system
of the Single Convention. The drugs contained in manufactured preparations
other than preparations in Schedule III must, however, continue to be counted
in calculating the figures on stocks as long as the preparations are not trans-

30 Article 49, para. 3, subpara. (b).

3 Such a special exception from the obligation of limiting the possession of drugs
“exclusively to medical and scientific purposes” is authorized by the text of article 4,
para. (c).

32 Article 27, para. 2 together with article 19, para. 1, subpara. (c) and article 20,
para. 1, subpara. (f).

3 Made from “drugs” (article 1, para. 1, subpara. (j)), see above comments on
article 1, para. 1, subpara. (n).

3t See below comments on article 2, para. 4, article 19, para. 1, subpara. (b) and
article 20, para. 1, subpara. (b).
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ferred to the retail level of the drug economy, % i.e. are not “consumed”. 36
The drugs contained in preparations in Schedule III are on the other hand not
to be included in the computation of “stocks”. 37

16. The French text uses the words “a la fabrication et a la préparation”
and the Spanish text similarly the words “para la fabricacion y preparacion”
for the English words “for the manufacture” in article 1, paragraph 1, sub-
paragraph (x) clause (ii). The meaning of all three texts is the same. The
words “préparation” and “preparacion” were apparently added because the
drafters of the French and Spanish versions were taking into account the fact
that the term “other substances” was intended to include preparations in
Schedule III. It will also be recalled that the definition of “manufacture”
in article 1, paragraph 1, subparagraph (#) *® does not include the making of
other substances than drugs.

17. The Board holds that quantities held in bonded warehouses, free ports
or free zones of a country or territory should be included in the calculation
of the stocks of that country or territory, but not drugs passing in transit
through the country or territory and placed temporarily in such a warehouse,
port or zone, pending the continuation of their transportation. ®® The same
must be assumed in regard to “special stocks”, i.e. in regard to drugs held by
the Government for “special Government purposes and to meet exceptional
circumstances” and placed temporarily in a bonded warehouse, free port or
free zone. While Parties to the Single Convention are not bound to report
to the Board the size of their special stocks, 4° they might be required to
compute their amount in order to be able to furnish to the Board an exact
estimate of the quantities which might be necessary for addition to their
special stocks. # In making this computation Governments should of course
apply the rules of the Single Convention and if necessary the above-mentioned
views of the Board on the legal position of drugs temporarily placed in ware-
houses, free ports or free zones.

18. By the provision of article 1, paragraph 1, subparagraph (x), clause (iv)
those drugs which under the statistical system of the Single Convention are
considered to have been “consumed” are excluded from the calculation of
“stocks”. 42 They must be excluded to prevent double counting, since the
amounts transferred from the wholesale level of the drug economy to its retail
phase are reported by Governments in their statistical returns on consump-

35 Article 1, para. 1, subpara. (x) (clause (iv)); see also article 2, para. 3 and
comments on article 1, para. 1, subpara. (n), in particular foot-note 38.

3 Article 1, para. 2.

37 Article 2, para. 4; see also Form C/S of Board, 4th edition (November 1969),
Instruction No. 3.

3 See above comments on this subparagraph.

3 Form C/S (4th edition, November 1969) of the Board note b to table II, p. 9;
this accords with the Board’s understanding of the terms “import” and “export”;
see above comments on article 1, para. 1, subpara. (m).

40 Article 20, para. 1; see also para. 4.
4 Article 19, para. 1, subpara. (d).
42 Article 1, para. 2.
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tion. ¥ Considerations of statistical convenience were, however, also a
factor in the exclusion from “stocks” of the quantities held by retail outlets.

19. It follows from the foregoing that all drugs held in a country or
territory for whatever purposes other than (a) “special stocks”, (b) those held
by retail outlets and (c¢) those intended for non-medical consumption are
“stocks” within the meaning of subparagraph (x). Quantities held for tempo-
rarily authorized non-medical consumption #* as well as coca leaves intended
only for preparation of a flavouring agent and whose alkaloids are to be
destroyed ° must, however, separately be reported. Although they are
not “stocks” as defined in subparagraph (x), they must be considered to be
“stocks” for the purpose of article 27, paragraph 2 and article 49, paragraph 3,
subparagraph (b) *¢ which require Parties to the Single Convention which use
coca leaves for the manufacture of a flavouring agent (and destroy the
alkaloids), as well as those temporarily authorizing the non-medical use of
drugs pursuant to article 49, paragraph 1, to report inter alia annually to the
Board the stocks of drugs actually held specifically for such uses as well as
those which they intend to hold by the end of the next year. See also below
comments on article 19, paragraph 1, subparagraph (¢), article 20, paragraph 1,
subparagraph (f), and article 49, paragraph 3, subparagraph (b).

20. The definition of “special stocks” in subparagraph (w), as well as the
definition of stocks in subparagraph (x), take into account that Governments
may treat a part of their national area as a sevarate entity for purposes of their
narcotics régime, i.e. as a “territory” within the meaning of article 1, para-
graph 1, subparagraph (y), and consequently may hold in such a territory
“special stocks” and “stocks” which are separate from those of the metropolitan
country or of other “territories” of that country.

21. For provisions relating to stocks and special stocks, see article 12
paragraph 4, article 13, paragraph 4, article 19, paragraph 1, subparagraphs (c)
and (d) and paragraph 2, article 20, paragraph 1, subparagraph (f) and
paragraph 4, article 21, paragraph 1, subparagraphs (d) and (e) and paragraph 2,
article 23, paragraph 2, subparagraph (e), article 27, paragraph 2 and article 49,
paragraph 3, subparagraph ().

22. For provisions relating to stocks, but not using this term, see article 29,
paragraph 3 and article 30, paragraph 2, subparagraph (a).

. Article 20, para. 1, subpara. (c).

44 Article 49, para. 1.

45 Article 27, para. 2.

4 Together with article 19, para. 1, subpara. (¢) and article 20, para. 1, sub-

para (f).
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Paragraph 1, subparagraph (y)

(y) “Territory” means any part of a State which is treated as
a separate entity for the application of the system of import certificates
and export authorizations provided for in article 31. This definition
shall not apply to the term ‘‘territory” as used in articles 42 and 46.

Commentary

1. According to subparagraph (y), the term “territory” is employed
in the Single Convention in two different meanings, in an administrative sense
as defined in the subparagraph and used everywhere except in articles 42 and 46,
and in another sense in those two articles. This second meaning required by
the context may be called “political”. It must, however, be borne in mind
that all terms defined in article 1 have the meaning given to them in their
definitions only where it is not otherwise expressly indicated or where the
context does not otherwise require.* As will be pointed out further below,
the term “territory” is also, according to the context, used in different senses
in some other provisions than articles 42 and 46. The political notion 2
appears in earlier narcotics treaties * which contain “territorial clauses”.* The
administrative term appears first in the 1931 Convention. * The 1925 Conven-
tion does not expressly provide for the possibility of dividing the area of a
contracting State into separate administrative units for purposes of international
narcotics control, but Parties to that Convention have in fact treated parts of
their national area as separate entities for the application of the system of
import certificates and export authorizations established by Chapter V of
that Convention.® The 1953 Protocol provides for “territories” in the
administrative sense.?” It gives a definition of the term “territory” in this
meaning which is substantively and nearly literally the same as that of the
Single Convention.

1 Article 1, para. 1, introductory subparagraph.

z Different terms have been used for different forms of “territories”: possessions,
colonies, protectorates, leased territories, overseas possessions, overseas territories
under (the country’s) sovereignty or authority, territories under suzerainty or mandate,
territories for which (the Party) has international responsibility, non-self-governing,
trust, colonial and other non-metropolitan territories for the international relations
of which any Party is responsible. The Single Convention (article 42) uses the general
phrase: “non-metropolitan territories for the international relations of which any
Party is responsible”.

3 All except the 1946 Protocol.

4 Article 23 of the 1912 Convention, article 39 of the 1925 Convention, article 26
of the 1931 Convention, article 18 of the 1936 Convention, article 8 of the 1948 Proto-
col and article 20 of the 1953 Protocol; see also article XIII of the 1925 Agreement
and article V of the 1931 Agreement (referring only to “any territory over which it
(the Party) exercises only a protectorate”); the territorial clauses were formerly often
referred to as “colonial clauses”.

5 See article 1, para. 4, articles 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15.

8 The system was applied by a number of States prior to the 1925 Convention,
on the recommendation of the League of Nations Advisory Committee on the Traffic
in Opium and Other Dangerous Drugs. For the Advisory Committee, see above,
comments on subparagraphs (w) and (x), foot-note 8.

7 Article 1 (definition), article 6, para. 3, articles 8, 9, 11, 12 and 19.
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2. The narcotics treaties are only incidentally concerned with the
economic aspects of the domestic and international drug trade. The provisions
governing imports, exports and the transit of international shipments through
third countries 8 were not adopted for economic reasons, but because such inter-
national transactions have been considered to constitute particularly dangerous
situations in which drugs can be diverted into illicit channels; but shipments
which are economically exports and imports are not the only ones that are
exposed to such a danger, but also those consignments from one part to
another non-contiguous part of the same State which pass over the open sea
or through another State. It is the similarity of the risk of diversion which
has been instrumental in moving the authors of the narcotics treaties to
provide for the application of the import certificate and export authorization
system not only to shipments from one State to another State, but also to
some consignments dispatched from one part to another part of the same
State, to combine both of these categories under the terms “import and export”
and to introduce the institution of “territory” in the administrative meaning of
subparagraph (»). ®

3. There has been another reason for this. Territories separated from
their metropolitan countries by the open sea or by the territory of other States
have often considerable internal autonomy, generally including an independent
separate administration of health and police matters, and thus of drug control.
This internal organization is reflected in the treaty provisions allowing a Party
to treat some part or parts of its national area as separate entities for purposes
of international narcotics control.

4. The geographic and administrative conditions of narcotics control
in different countries differ too much to make it feasible to establish binding
treaty rules which would determine what kind of area should be treated by a
party as a territory within the meaning of the definition of subparagraph (»).
In any event, it would be extremely difficult to obtain general agreement on
such rules. The authors of the Single Convention have therefore left it to the
discretion of each Party to decide in the light of its particular national condi-
tions whether it wishes to make provision for “territories” as defined in sub-
paragraph (»), and which parts of its area it desires to treat as such; but if a
Party permits the shipment of drugs from one to another of its areas through
a foreign country, it must apply the import certificate and export authorization
system to such consignments and therefore treat the two areas as two different
territories or as parts of two different territories within the meaning of article 1,
paragraph 1, subparagraph (), unless the drugs are dispatched by aircraft
which does not make a landing in the foreign country. 1°

5. The Single Convention also expressly foresees that Parties may change
the division of their national area or parts of their area into “territories”,
particularly by dividing one of their “territories” into two or more, or by
consolidating two or more of them into one. It is provided that Parties must
notify to the Secretary-General of the United Nations such administrative
actions. *

8 Chapter V of the 1925 Convention and article 31 of the Single Convention.
® See above comments on article 1, para. 1, subpara. ().

10 Article 31, paras. 6, 10, 11 and 14.

1 Article 43, para. 1; see also para. 2 of this article.
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6. Taking into account the existence of customs unions and anticipating
the establishment of more such associations, the Plenipotentiary Conference
also included in the Single Convention a provision allowing two or more
Parties to notify the Secretary-General that they constitute a single “territory”
as result of the establishment of a customs union between them. The provisions
regarding the two types of notifications just mentioned state that they are made
for the purpose of article 19, 20, 21 and 31.

7. These articles require that they be applied by a Party separately to
its different “territories” 2 (to the metropolitan country and to each of its
“territories”). Article 31 contains special provisions relating to the inter-
national trade in drugs and poppy straw ** and in particular the rules of the
system of import certificates and export authorizations; article 19 requires
Parties to furnish estimates of their requirements of drugs, article 20 provides
for the statistical returns which Parties must furnish to the International
Narcotics Control Board and article 21 contains the rules by which the maxi-
mum quantities of drugs are determined which Parties (i.e. each of their
“territories” separately) may annually obtain by manufacture and/or import.
These rules also authorize the Board to require Parties to discontinue exports of
drugs to any country or territory whose imports have exceeded certain limits, 14

8. The implementation of these four articles is closely interrelated; but
there are other provisions which expressly or by their nature require that
Parties apply them separately to each of their territories. Article 18 para-
graph 1, subparagraph (a) stipulates that each Party should furnish to the
Secretary-General an annual report on the working of the Single Convention
within each of its territories. Article 17 which obligates Parties to maintain a
special administration for the purpose of applying the Single Convention
does not expressly indicate that it must be separately implemented in each of
a Party’s territories, but such separate administrations will generally be the
consequence of the obligation to implement separately basic provisions of the
Single Convention. 1®

9. It is therefore suggested that Governments should apply the same
territorial arrangement in carrying out not only articles 19, 20, 21 and 31 but
also those other provisions where separate implementation in regard to
different territories is required by the terms of the Single Convention or may be
advisable for other reasons. An unnecessarily complex administrative
situation may otherwise arise.

12 The term “territory” as used in these provisions refers also to the metropolitan
country; the term “country” (articles 20, 21 and 31) to a State whose area is not
divided into “territories”; see below.

3 Poppy straw is not a “drug” within the meaning of article 1, para. 1, sub-
para. (j); see above comments on this subparagraph.

4 The Board may in such cases even require a Party to discontinue shipments
from its metropolitan country to one of its territories or vice versa or from one of
its territories to another; see below comments on article 21, para. 4.

15 Article 14 provides for measures by the Board to ensure the execution of provi-
sions of the Single Convention. In acting under this article the Board must also base
itself on the territorial organization indicated in the notifications under consideration,
i.e. in its assumption that a “territory” has failed to carry out the provisions of the
Single Convention (Article 14, para. 1, subpara. (a)) and in making a recommendation
to impose an import and/or export embargo of drugs on a territory (Article 14, para. 2);
see also article 12, paras. 2, 3 and 4.
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10. Article 43 provides that Parties “may” make the notifications under
consideration. It appears however that Parties “may” make the admini-
strative changes in question, i.e. have full discretion in respect to them, but
must make the notifications if they wish to carry out the provisions of the
Single Convention in accordance with the new territorial arrangements.
Any other interpretation would be incompatible with paragraph 3 which
stipulates that any of these notifications “shall take effect on 1 January of the
the year following the year in which the notification was made”. It follows
that the changes in the territorial arrangements do not take effect for the
purposes of the Single Convention unless the notifications concerned are made
in time.

11. As long as its territorial organization existing at the time of its
becoming a Party ¢ continues, a State is not required by any express provision
of the Single Convention to notify the Secretary-General of which parts of
its area it treats as territories as defined in subparagraph (). The provision
of article 43, paragraph 1 regarding the notification of territorial arrangements
appears to apply only to changes in the situation as it existed at that time.
The Commission on Narcotic Drugs may however require Parties to furnish
to the Secretary-General information on the original territorial organization
if it considers this as being necessary for the performance of its functions. 17
The Commission may in particular insert a question to this effect in the form
which it is entitled to prepare and which Governments must use in furnishing
to the Secretary-General their annual reports on the working of the Single
Convention “within each of their territories.” #

12. The Secretary-General and the Board would also in any event obtain
the information on the territorial organization of those Parties which send in
separate annual reports for their different territories or which carry out their
obligation to supply annual estimates® of their drug requirements and
statistical returns ?° “for each of their territories”. The information which
Parties must furnish “on the names and addresses of governmental authorities
empowered to issue export and import authorizations or certificates” 2! will also
often indicate their territorial organization for purposes of narcotics con-
trol.

13. Members of a customs union, on the other hand, which wish to
constitute a single “territory” for the purpose of implementing articles 19,
20, 21, and 31 of the Single Convention must, under article 43, paragraph 2,
notify the Secretary-General of such an arrangement in order to make it

effective under t hat treaty even if it already existed at the time of their becoming
Parties.

16 Article 41.

17 Article 18, para. 1, introductory subparagraph.

18 Article 18, para. 1, subpara. (a) and para. 2; Governments must also use a
form prepared by the Commission in furnishing the other data which they are bound

to supply under article 18, para. 1, subparas (b)-(d) or any other information which
the Commission may request as being necessary for the performance of its functions.

1% Article 19, particularly para. 1, introductory subparagraph.
20 Article 20, particularly para. 1, introductory subparagraph.
2 Article 18, para. 1, subpara. (d).
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14. The administrative term as defined in subparagraph (y) applies to a
part of a State treated as separate entity for the application of the system of
import certificates and export authorizations whether or not this part is the
metropolitan county, i.e. the “territory” in which the Central Government
has its seat; but as defined it does not apply to a State whose total area forms
a single entity for the application of the above-mentioned system. The context
requires however in several places of the Single Convention that the term
“territory” be understood to cover not only parts of a State treated as separate
entities for purposes of narcotics control, including metropolitan countries
so treated, but also undivided States forming single entities; see article 4,
paragraph (a), 2* article 12, paragraph 3; article 18, paragraph 1, sub-
paragraph (a), article 19, paragraph 1, introductory subparagraph and para-
graph 2; article 20, paragraph 1 introductory subparagraph and paragraph 3;
article 31, paragraph 2; 2 article 43, paragraph 1; and article 49, paragraph 1,
introductory subparagraph and paragraph 2, subparagraph (a).

15. In several other places where the term “territory” appears in
association with the word “country” it is clear that it does not cover
undivided States, but only parts of States treated as separate administrative
entities as defined in subparagraph (y), including those parts which contain
the seat of the central Government (i.e. “metropolitan countries”), an
undivided State being called “country”; see article 1, paragraph 1, sub-
paragraphs (w) and (x), introductory clause and clauses (i) and (ii); article 12,
paragraphs 2 2® and 4; article 14, paragraph 1, subparagraph (¢) and para-
graph 2; article 20, paragraph 4; article 21, paragraph 1, introductory sub-
paragraph, and paragraph 4, subparagraph (e) and subparagraph (b), intro-
ductory clause and clause (i); article 24, paragraph 4, subparagraph (a),
introductory clause; and article 31, paragraph 1, introductory subparagraph
and subparagraphs (a) and (b), paragraph 5, paragraph 7, subparagraph (a),
paragraph 12 and paragraph 14. 2 In all these provisions the term “territory”
is employed in the sense of the definition of article 1, paragraph 1, sub-
paragraph (y). This is also the case in article 1, paragraph 1, subparagraph (m)
where the word “territory” does not appear in association with the term
“country”.

16. It may be noted in this place that the word “country” is employed
in a number of articles, alone, i.e. without association with the term “territory”.
It denotes in these provisions “State as a whole” whether divided in territories
as defined in article 1, paragraph 1, subparagraph (») or not; see article 24,
paragraph 2, subparagraph (a), clause (ii) and subparagraph (), clause (iii),
paragraph 3 and paragraph 4, subparagraph (b); article 31, paragraphs 9

22 The word “territories” could in this place also be understood to mean “areas”.

2 The term “territories” in this paragraph appears to be the one defined in sub-
para. (¥) and not the one used in article 42. A “territory” within the meaning of
article 42 can form a single territory as defined in subpara. (y) but could also be
divided in two or more such territories.

2¢ The meaning of these provisions would however not be affected if the word
“country” would be interpreted to coveran undivided State as well as the metropolitan
country of a State divided for purposes of narcotics control.
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and 11; % article 32, paragraphs 1, 2 and 3; 2 and article 36, paragraph 2,
subparagraph (a), clause (i).

17. Under the express terms of article 43, paragraph 2, the area of several
States which form a customs union may constitute one “territory” as defined
in article 1, paragraph 1, subparagraph (»).

18. It was also the understanding of the Plenipotentiary Conference
that an enclave of a State within the customs boundaries of another State
surrounding it would for purposes of the Single Convention be administered
as part of the surrounding State or of one of its “territories” within the definition
of article 1, paragraph 1, subparagraph (y). 27

19. The word “territory” may according to its context also mean “area of
a State”. It used in this sense in article 24, paragraph 1, subparagraph (b) and
paragraph 4, subparagraph (a), introductory clause; 28 article 31, paragraphs 10,
11 and 14, and article 36, paragraph 2, subparagraph (a), clause (iv). 2?

20. Article 1, paragraph 1, subparagraph (y) expressly states that its
definition of the word “territory” does not apply to the use of this word in
articles 42 and 46. The meaning of “territory” as employed in these articles is
nowhere expressly defined. The qualifying word “non-metropolitan” which
is used in article 42 3° appears to indicate that the term “territory” in articles 42
and 46 applies to an area which is separated by the sea or by a third State
from the motherland. 3 The phrase in article 42 referring to the term “for
the international relations of which any Party is responsible” 32 shows moreover
that a territory within the meaning of these articles must have some political
identity different from that of the mother country. The same or a similar
phrase is also used in the “territorial” clauses of a number of other treaties 3
in which the territories with which these clauses deal are understood to have
such a separate identity.

21. Article 42 distinguishes two different categories of territories those to
whom the Single Convention cannot be applied without their previous consent
as required by their respective Constitution or that of the mother country
concerned or by custom, and the others whose previous consent is not required.
It applies different rules to each of these two groups.

%5 See below, comments to article 31, para. 11.

26 See below, comments on article 32, para. 1.

%7 Records, vol. I, pp. 167 and 170.

# In the phrase “in the territory of”; in the phrase “from any country or territory”
used in this clause the term “territory” has the administrative meaning defined in
article 1, para. 1, subpara. ().

2% See also foot-note 19 above and the provisions to which it refers.

30 See also article 20 of the 1953 Protocol.

3 Records, vol. 1, p. 167. Statement of the Legal Adviser of the Plenipotentiary
Conference.

32 Or the equivalent phrase used in article 46, para. 1: “for which it (i.e. any
Party) has international responsibility”.

3 E.g. article 20 of the 1953 Protocol; for the use of this phrase, see territorial
clauses in Multilateral Treaties in Respect of which the Secretary-General Performs
Depositary Functions, Annex: Final Clauses, document ST/LEG/SER.D/1, Annex,
Supplement No. 2 (31 December 1969), United Nations publication, Sales No.
E.70.V 4.
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22. A territory within the meaning of articles 42 and 46 may form one or
more administrative territories as defined in article 1, paragraph 1, sub-
paragraph (y); it may also hypothetically be combined with one or more other
territories in the sense of articles 42 and 46 to constitute a single administrative
territory for purposes of narcotics control. It may however be assumed that
a territory within the meaning of articles 42 and 46, particularly also one to
which the Single Convention cannot be applied without its consent will as a
rule also at the same time be a territory as defined in article 1, paragraph 1,
subparagraph (y). Its autonomous powers will include the police and health
functions involved in narcotics control.

23. Article 1, paragraph 1, subparagraph (y) does not mention article 49,
paragraph 2, subparagraph (b) as one of the provisions to which its definition
does not apply. It appears however that the term “territory” used in the latter
subparagraph has in view of its context the same meaning as in articles 42
and 46.3* See also below, comments on article 42.

34 In view of the text of article 1, para. 1, subpara. (») the term “territory” used
in article 49, para. 2, subpara. (b) could also be understood to mean a “territory”
as defined in article 1 which is a part of, or identical with a territory in the sense of
article 42; this may however be a somewhat forced interpretation; both interpretations
would have the same practical effect.

Paragraph 2

2. For the purposes of this Convention a drug shall be regarded
as “consumed” when it has been supplied to any person or enterprise
for retail distribution, medical use or scientific research; and ‘“con-
sumption” shall be construed accordingly.

Commentary

1. The words defined in this paragraph are given a meaning which
corresponds to the sense in which even prior to the 1953 Protocol and the Single
Convention Governments generally interpreted the term “consumption” for
the purpose of carrying out their obligation to furnish statistical information.
“Consumption” was not defined in the treaties preceding the 1953 Protocol.
Parties to the 1925 Convention assumed the obligation to furnish annual
statistics on the “consumption”, other than for Government purposes, ! of a
number of narcotic drugs. 2 They used three different methods in order to
obtain figures as close as possible to actual “consumption” as this term would
be understood in its ordinary sense:

1 See above comments on article 1, para. 1, subparas. (w) and (x).

2 Article 22, para. 1, subpara. (d); this obligation was extended to all drugs of
Group 1 of the 1931 Convention by article 13, para. 1 of that treaty, and by the
1948 Protocol to additional drugs assimilated to drugs of Group I of the 1931 Conven-
tion; the 1912 Convention required Parties to furnish statistics as regards “the trade”
in some narcotic drugs (article 21, para (b)). The figures supplied under the terms
of this treaty also contained information on “consumption”.
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(a) Establishing the actual sales by retail pharmacists, 3

(b) Establishing the quantities actually delivered by manufacturers or
wholesalers to retail outlets, or

(c) Establishing the difference between
(aa) The sum of
(i) The quantities in stock in the hands of manufacturers
and wholesalers (including Government monopolies)
at the beginning of the year.
(ii) The quantities manufactured or “produced” (harvested)
as the case may be,
(iii) The quantities imported, and
(iv) The quantities confiscated from the illicit traffic and not
destroyed, but released for licit purposes other than
“Government purposes” during the year in question, and
(bb) The sum of
(1) The quantities in the hands of manufacturers and
wholesalers (including Government monoplies) ® at the
end of the year,
(ii) The quantities utilized for the manufacture of other
“drugs”, of preparations for the export of which export
authorizations were not required ¢ and of uncontrolled
substances, and
(iii) The quantities exported during the year in question.
The methods mentioned under (b) and (c) were sometimes used simultaneously,
one checking the other. ?

2. Prior to the coming in operation of the 1953 Protocol and the Single
Convention, the Permanent Central Board advised Governments to supply
their “consumption” statistics as follows:

“Unless a Government has established a more exact method of calculating
consumption, the Board recommends that in column 18 should be reported
the quantities supplied to pharmacists, doctors, dentists, veterinarians and to
hospitals, dispensaries and similar health institutions both public and private,
that have authority to supply narcotic drugs to patients. Quantities of drugs

3 This method was occasionally used before the coming into force of the 1931
Convention; whether it was used later was not known to the Secretariat of the Perma-
nent Central Board in 1966 (Doc.E/OB/W500, p. 3) nor is it known to the Secretariat
of the International Narcotics Control Board at the time of this writing.

4 For other than “Government purposes”; see above comments on para. 1,
subparas. (w) and (x).

5 For other than “Government purposes”.

¢ The class of these preparations under the earlier narcotics treaties corresponds
to the category of preparations listed in Schedule III of the Single Convention, see
article 8 together with article 4 of the 1925 Convention; article 13, para. 2, article 5,
para. 2, subpara. (a), article 6, para. 1, subpara. (@), article 14, para. 3, clause (g)
article 17, closing para. and article 22 of the 1931 Convention; and article 1, para. 4
of the 1948 Protocol. The preparations in this class have often loosely but inaccur-
ately been called “exempted preparations”.

7 Model Code, pp. 10 and 11; document of the Permanent Central (Opium)
(Narcotics) Board E/OB/W500, pp. 2-3.

8 Headed “Consumption other than for Government purposes”.
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dispensed through a national health scheme would also figure in this column,
regardless of the fact that the system is administered by the State.

“The figures in column 1 should not include amounts consumed in the form
of exempted preparations. . .”.°

3. Under the earlier narcotics treaties as well as under the Single Conven-
tion the international organs receive information only on the stocks held by
manufacturers and wholesalers, and not on those in the hands of retail outlets. 1°
They obtain also separate data on the quantities acquired by the various
countries or territories by way of manufacture, production?* and import,
and by means of seizure from the illicit traffic and appropriation for legal
purposes. They are also provided with information on the quantities which
were disposed of in each country and territory by utilization for the manufacture
of the other “drugs”?? and substances, by exports and “consumption”.®
If “consumption” were understood to denote “sales by retail pharmacists”,
a gap in the statistical system of the international narcotics régime would
exist. The international organs would not know the quantities of drugs
which passed from the wholesale level to the retail level of the drug economy
and thus would not obtain a complete picture of the drug movements in the
various countries and territories. They could not strike the balance which
would show whether significant quantities of drugs were diverted from
manufacture and wholesale trade into illicit channels. It is therefore suggested
that of the three methods mentioned above as having been used in the calculation
of “consumption” that described under (a) (actual sales by retail pharmacists),
although more accurately reflecting the actual consumption by patients than
the method outlined under (b) and described in greater detail in the Permanent
Central Board’s* recommendation, was inconsistent with the statistical
system of the narcotics treaties which preceded the 1953 Protocol and the
Single Convention. The gap just mentioned was closed by giving the term
“consumption” on the amount of which Governments were required to
furnish figures the meaning of transfer from the wholesale to the retail level
of the national or territorial drug economy in question.

4. By knowing the quantities sold to retail outlets each year, the inter-
national organs can also obtain a reasonably accurate picture of the actual
quantities used in medical, veterinary and dental practice. While the amount
sold to retail outlets in a particular year may differ considerably from the
quantity used up in the practice of the medical professions, i.e. from actual
“consumption” as this term is ordinarily understood, the average annual sale
during three to five years will be rather close to such consumption.

5. As the Single Convention also limits the information which Govern-
ments are required to furnish on “stocks” to that regarding drugs held by

® Form C/1 of the Permanent Central Board, entitled “Annual Statistics of
Consumption” (9th edition, November 1959), Instruction No. 4.

1 See above comments on subparas. (w) and (x).

1 Article 1, para. 1, subpara. (2).

12 Article 1, para. 1, subpara. (j).

3 Article 22 of the 1925 Convention and article 20 of the Single Convention.
14 See above comments on article 1, para. 1, subpara. (a).

-



Art. I—Definitions 47

manufacturers and wholesalers, 1® it has to call for information from the
Parties on the quantity of drugs transferred each year from the wholesale
level to the retail level of their trade. This requirement is met by defining
“consumption”, on which Governments have to supply annual statistics,
to mean such transfer.’® By incorporating this definition in the Single
Convention, the Plenipotentiary Conference accepted what had already been
done in practice by Governments under the earlier narcotics treaties.

6. “Consumption” of preparations other than preparations in Schedule I11
is considered to be “consumption” of the “drugs” which they contain, Since
the International Narcotics Control Board does not need separate data on
the consumption of a “drug” and its preparations, !7 it inserted in the form
which Governments must employ in making their annual statistical reports an
instruction, requiring that the figures (including those on consumption)
should cover the pure drug content of the drugs or preparations. ®* The drugs
contained in preparations in Schedule III which are “supplied to any person or
enterprise for retail distribution, medical use or scientific research” (i.e.
transferred from the wholesale level to the retail level of the drug economy)
are, however, not counted in the computation of the “consumption” statistics. 1°
Preparations listed in Schedule III, and consequently the drugs which they
contain, are never “consumed” within the meaning given to this term in
article 1, paragraph 2.2° The International Narcotics Control Board has
advised to consider as “consumed”

“the amounts supplied for retail distribution, medical use or scientific 1esearch,

to any person, enterprise or institute (retail pharmacists, other authorized retail

distributors, institutions or qualified persons duly authorized to exercise the
therapeutic or scientific functions: doctors, dentists, veterinarians, hospitals,
dispensaries, and similar health institutions, both public and private; scientific
institutes)”.

The Board also added that

“quantities dispensed through a national health scheme should also be included”

in the consumption figures, “regardless of the fact that the system is administered

by the State”. 2!

It will be noted that this instruction of the Board under the Single Convention
is essentially the same as that quoted above given by the Permanent Central
Board under the earlier narcotics treaties.

15 Article 1, para. 1, subpara. (x), clause (iv); see also comments on article 1,
para. 1, subparas. (w) and (x).

16 Article 20, para. 1, subpara. (c) and para. 2; article 9, para. 1, subpara. (a),
clause (ii) of the 1953 Protocol gives in substance the same meaning to consumption
as article 1, para. 2 of the Single Convention.

17 Article 2, para. 3 of the Single Convention.

18 Form C/S of the Board, 4th edition (Nov. 1969), instruction No. 3; see also
comments on article 1, para. 1, subpara. ().

12 Article 2, para. 4.

20 The drugs contained in such preparations are however separately recorded in
the statistics which Governments must supply on the quantities of drugs used in the
manufacture of preparations of Schedule III; article 2, para. 4 and article 20, para. 1,
subpara. (b); Governments must also furnish separate estimates of the quantities of
drugs which they require for the manufacture of such preparations, art. 2, para. 4
and art. 19. para. 1, subpara. (b).

2 Form referred to in foot-note 18, note a to table II, p. 9.
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7. Theterm “medical use” in paragraph 2 means only medical administra-
tion or dispensation and not personal “consumption” in the ordinary sense of
this word.

8. It may be noted that the Single Convention sometimes applies the
word “use” for consumption by individual patients or animals, i.e. for
“consumption” in its common meaning. See article 2, paragraph 5, article 4,
subparagraph (c), article 32, paragraph 2, and article 49, paragraph 1, sub-
paragraphs (a@) and (d), paragraph 2, subparagraphs (d), (f), and (g) and
paragraph 3, subparagraph (a).

9. The word “use” is, however, also employed in other meanings. 2
For the use of the term “consumed” in the meaning of the definition of article 1,
paragraph 2, see article 19, paragraph 1, subparagraph (@) and article 21,
paragraph 1, subparagraph (a); for the use of the word “consumption” in the
same meaning see article 1, paragraph 1, subparagraph (x), clause (i) and
article 20, paragraph 1, subparagraph (c).

10. For the meaning of the word “consuming” in article 9, paragraph 3,
see below, comments on that paragraph.

22 E.g., article 1, para. 2 (medical administration or dispensation); article 2,
para. 9 (“‘used in industry”), article 18, para. 2 (“use such forms”), article 19, para. 4
(“methods used” for making estimates), article 21, para. 1, subpara. (b) (“used ...
for the manufacture”), article 21, para. 2 (“released for licit use” (including use in
treatment and research, but also other uses such as in manufacture)), article 27,
(“such use” (for the preparation of a flavouring agent)); (“used for the extraction of
alkaloids and the flavouring agent”) and article 30, para. 2 subpara. (b) (“use” in
medical treatment); for use of such terms as “abuse” and “misuse” see article 3, para. 3,
subpara. (iii) and paras. 4 and 5 and article 28, para. 3.



Article 2
SUBSTANCES UNDER CONTROL

General comments

1. Article 2 offers a synopsis of the various régimes which the Single
Convention provides for different categories of “drugs” ! and their “prepara-
tions” 22 the other substances ¢ and the three plants which it controls, namely
the opium poppy, coca bush and cannabis plant. ® This is done by citation
of the relevant articles and in a few cases by giving the substantive rules
themselves. ¢ The following different régimes are provided for:

(1) The régime applicable to drugs in Schedule I with the exception of
opium, the coca leaf and extracts and tinctures of cannabis in territories
in respect of which they have been made the object of a reservation under
article 49 by the Parties concerned and of the drugs also listed in
Schedule 1V. 7

(2) The régime applicable to preparations, other than preparations in
Schedule III, of the drugs subject to the régime mentioned under (1).

(3) The régime applicable to opium and the coca leaf in territories in respect
of which the Parties concerned have not made a reservation under
article 49; as opium and the coca leaf are listed in Schedule I, they are
subject to the rules governing the drugs listed in that schedule and to
some additional provisions. 8

(4) The régime applicable to preparations, other than those in Schedule III,
of opium and the coca leaf referred to under (3).

(5) The régime applicable to opium and the coca leaf in territories in respect
of which they have been made the object of a reservation under article 49
by the Parties concerned.

(6) The régime applicable to preparations, other than those listed in
Schedule III, of the opium and the coca leaf, in the circumstances
referred to under (5).

' As defined in article 1, para. 1, subpara. (§).
2 As defined in article 1, para. 1, subpara. (s).

3 For the survey of the régimes of “drugs” and “preparations” see article 2,
paras. 1-6 and 9.

4 Paras. 7 (poppy straw and cannabis leaves) and 8.

® Para. 7.

¢ Paras. 5, § and 9.

7 Cannabis and cannabis resin listed in Schedule IV are subject to some provi-
sions not applicable to the other drugs in this Schedule; see article 2, para. 6. Canna-
bis resin is not separately referred to in this paragraph although it is considered to be
a drug separate from cannabis in the relevant provisions. It is subjected to the same
régime as cannabis; see article 1, para. 1, subparas. (b) and (d), article 28, para. 1,
article 49, para. 1 (d) and Schedule IV.

8 Article 2, para. 6.
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(22)
(23)

® See above, foot-note 7.

10

The régime applicable to extracts and tinctures of cannabis in territories
in respect of which they have been made the object of a reservation
under article 49 by the Parties concerned.

The régime applicable to preparations, other than those included in
Schedule I1I (if any) of such extracts and tinctures.

The régime applicable to drugs in Schedule II.

The régime applicable to preparations of drugs in Schedule II, with the
exception of preparations included in Schedule III.

The régime applicable to drugs in Schedule IV, with the exception of
cannabis and cannabis resin. °

The régime applicable to preparations, other than preparations listed
in Schedule III (if any) *° of drugs in Schedule IV, with the exception of
cannabis and cannabis resin.

The régime applicable to cannabis and cannabis resin in territories in
respect of which they have not been made the object of a reservation
under article 49 by the Parties concerned.

The régime applicable to preparations, other than preparations in
Schedule III (if any)!° of the cannabis and cannabis resin referred to
under (13).

The régime applicable to cannabis and cannabis resin in territories in
in respect of which they have been made the object of a reservation under
article 49 by the Parties concerned.

The régime applicable to preparations, other than preparations in
Schedule III if any,?° of the cannabis and cannabis resin mentioned
in (15) above.

The régime applicable to preparations in Schedule I11. 1*

The régime applicable to poppy straw. 12

The régime applicable to cannabis leaves. *

The régime applicable to the opium poppy. 14

The régime applicable to the coca bush. 1%

The régime applicable to the cannabis plant. 16

The régime applicable to substances which do not fall under the drug

régime of the Single Convention, but which may be used in the illicit
manufacture of drugs. 17

As to the question whether preparations of drugs in Schedule IV can be

included in Schedule III see below comments on article 3, para. 4. At present no
preparations of drugs in Schedule IV are listed in Schedule I1I.

11

12

Article 2, para. 4.
Article 2, para. 7, article 20, para. 1, subpara. (), article 29, para. 3 and

article 30, para. 2, subpara. (@), and article 25.

"

3

14

-

5

~

[]

17

Atrticle 2, para. 7 and article 28, para. 3.
Article 23, article 24, and article 25, para. 1.
Article 26.

Article 28, paras. 1 and 2.

Article 2, para. 8.
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(24) The régime applicable to drugs which are commonly used in industry for
other than medical or scientific purposes. 8

2. This enumeration includes the different basic régimes expressly
referred to in article 2, 1° and it also mentions the various régimes governing
preparations containing the various kinds of drugs. 2° These régimes governing
preparations not only differ, however slightly, from the controls applicable
to the drugs concerned, but also from each other. ! The list also mentions
several régimes which are neither expressly nor impliedly referred to in
article 2, but which result from the application of article 49 concerning
“transitional reservations”. 22

3. The divergences between many of these régimes are only very minor.
The long list, could, however, even be extended if some additional small
distinctions were taken into account, e.g. between the provisions governing
opium and those regarding the coca leaf. 22 The authors of the Single Conven-
tion found it necessary to provide for such a great variety of controls because
they wished to take into account the conditions prevailing in all countries
of the world. National laws enacted to implement the Single Convention may
contain a smaller number of different régimes—and indeed they generally
do—provided always that they thereby do not establish a less “strict” or
“severe” control system than that required by the Convention. ¢

18 Article 2, para. 9.

1? J.e. the régimes numbered 1, 3, 9, 11, 13, 17, 18, 19, 20, 21, 22, 23 and 24.
20 Under numbers 2, 4, 10, 12 and 14, see also numbers 6, 8 and 16.

2 Article 2, para. 3.

22 The régimes numbered 5, 6, 7, 8, 15 and 16.

® Article 26, para. 1, article 27 and article 49, para. 2, subparas. (c¢), (d) and
(e); see the régimes listed under numbers 3, 4, 5 and 6.

24 Article 39.

Paragraph 1

1. Except as to measures of control which are limited to specified
drugs, the drugs in Schedule I are subject to all measures of control ap-
plicable to drugs under this Convention and in particular to those
prescribed in articles 4 (c), 19, 20, 21, 29, 30, 31, 32, 33, 34 and 37.

Commentary

1. The control provisions applicable to drugs in Schedule I constitute
the standard régime under the Single Convention. The principal features of
that régime are: limitation to medical and scientific purposes of all phases of
narcotics trade (manufacture,! domestic trade, both wholesale and retail,
and international trade) in, and of the possession and use of, drugs; requirement
of governmental authorization (licensing or state ownership) of participation

! “Production”, i.e. harvesting of opium, coca leaves, cannabis and cannabis
resin (article 1, para. 1, subpara. (¢)) must also in principle be limited to such purposes
(see article 4 (¢) and article 49); but this is a provision of a specific régime and not
part of the standard régime.
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in any phase of the narcotics trade and of a specific authorization (import 2 and
export authorization) of each individual international transaction; obligation
of all participants in the narcotics trade to keep detailed records of their
transactions in drugs; requirement of a medical prescriptions for the supply or
dispensation of drugs to individuals; and a system of limiting the quantities of
drugs available, by manufacture or import or both, in each country and
territory, ® to those needed for medical and scientific purposes.

2. All “drugs” are included either in Schedule I or II;* drugs in
Schedule IV must simultaneously be in Schedule 1. 8

3. As regards the criteria for including a drug in Schedule I, see below,
comments on article 3, paragraph 3, subparagraph (iii).

4. The term “drug” is defined to mean any of the substances in Schedules
I and II. * Consequently all provisions concerning “drugs” apply to drugs
in Schedule I and II unless it is expressly indicated otherwise. The only
general provision applicable to “drugs” which does not govern all drugs
listed in Schedule 1, but only those of them which are simultaneously included
in Schedule 1V, is that of article 2, paragraph 5. The Single Convention does
not state in any other place that a provision concerning “drugs” does not
apply to all drugs in Schedule I; but some drugs in Schedule I which are not
listed in Schedule IV, namely opium and the coca leaf, are subject to special
provisions in addition to those applicable to all drugs in Schedule I. Cannabis
and cannabis resin, which appear in both Schedule I and IV, are also governed
by some additional special provisions. ¢

5. These additional provisions do not refer to the general term “drugs”,
but state specifically that they apply respectively to opium, coca leaves or
cannabis and cannabis resin. 7 Article 2, paragraph 1 sums up this situation
by stating that “Except as to measures of control which are limited to specific
drugs, the drugs in Schedule I are subject to all measures of control applicable
to drugs”. The “specific drugs” are those listed in Schedule IV and opium,
the coca leaf, cannabis and cannabis resin. &

6. The paragraph under consideration enumerates the principal control
provisions applicable to all drugs in Schedule I including the “specific” drugs
just mentioned. It is clear from the text that this enumeration is not meant
to be exhaustive; see article 14, paragraph 2, article 18, paragraph 1, sub-
paragraph (c), article 25, paragraph 1, subparagraph (b) and article 36, para-
graph 1.°

7. Schedule T of the Single Convention corresponds to Group I of the

2 As regards the use of the term “import certificate” see also article 31, para. 5,

® Article 1, para. 1, subpara. ().

4 Article 1, para. 1, subpara. (j).

5 Article 2, para. 5, introductory subparagraph; see also articles 3, para. 5.

 Article 2, para. 6, articles 23, 24, 26, 27 and 28, para. 1; see also article 49
which refers also to extracts and tinctures of cannabis also listed in Schedule 1.

7 For the specific reference to “extracts and tinctures of cannabis” see article 49.
para. 1, subpara. (d).

8 Cannabis and cannabis resin are moreover included in Schedule IV.
¢ See also articles 22, 37 and 38 and article 9, para. 3.
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1931 Convention *° and the 1948 Protocol. * The régime applicable to the
drugs in Schedule I corresponds to that governing drugs in Group I under the
earlier treaties. The 1931 Convention divided ** Group I into two subgroups,
subgroup (a) and (b), subgroup (a) ? including drugs considered to be “capable
of producing addiction”, and subgroup (b) consisting of drugs not themselves
capable of producing addiction, but convertible into addictive drugs which
are not much used in medical practice.* The same control régime applies
to both subgroups. The Single Convention does not divide Schedule I into
two sections. 1®

10 Article 1, para. 2, article 11, paras. 3, 4 and 6, article 13, para. 1 and article 18.

11 Article 1, para. 2 and article 2.

2 Article 1, para. 2.

13 Article 11, paras. 3 and 4 of the 1931 Convention.

14 Commentary on the 1931 Convention, para. 8, section 2 (p. 30); such convertible
drugs extensively used in medicine are in Group II of the narcotics régime preceding
the Single Convention.

15 The 1948 Protocol does not distinguish between subgroups (a) and (b) of
Group 1.

Paragraph 2

2. The drugs in Schedule II are subject to the same measures of
control as drugs in Schedule I with the exception of the measures
prescribed in article 30, paragraphs 2 and 5, in respect of the retail
trade.

Commentary

1. It may first be noted that no drug in Schedule II can simultaneously
be listed in Schedule IV. All drugs in Schedule IV must also appear in
Schedule I. *

2. Schedule II corresponds to Group II of the 1931 Convention * and the
1948 Protocol.® The drugs in Group II are those which are considered not to
be capable by themselves of producing “addiction”, * but to be convertible into
such drugs, and which are widely used in medicine. 3

3. As regards the criteria applied by the Plenipotentiary Conference for
inclusion in Schedule II, see below, comments on article 3, paragraph 3,
subparagraph (iii).

4. For practical reasons, i.e. in order not to place too great a burden on
medical practitioners, retail pharmacists and patients, drugs in Group II of
the earlier narcotics treaties were exempted from several controls applicable

1 Articie 2, para. 5.

2 Article 1, para. 2, article 11, paras. 3, 4 and 6 and article 13, para. 2.
3 Article 1, para. 2.

4 As to the term “addiction”, see below, comments on article 38.

5 Drugs of this nature of no or limited medical use are in subgroup (b) of Group I
of the earlier narcotics treaties; see above, comments on article 2, para. 1 and Commen-
tary on the 1931 Convention, para. 8, Section 2, pp. 29-30; see article 11, paras. 3 and
4 of that Convention and article 1, para. 2 of the 1948 Protocol. Codeine, which is
slightly addiction-producing, was included in Group II of the 1931 Convention, not
because of this property, but because of its capacity to be converted into “addiction”-
producing drugs and of its wide use in medicine.
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to drugs in Group I. The relevant provision of the 1931 Convention, ¢ which
contains the régime governing drugs in Group II prior to the coming into force
of the Single Convention, exempted the retail trade in these drugs from the
system of international narcotics control. This means that under the treaties
preceding the Single Convention, retail distributors of such drugs did not
require a licence and did not have to keep records ? of their transactions, as
they were required to do in respect of drugs in Group I. Medical prescriptions
were also not needed for the supply or dispensation of drugs in Group II.
Moreover Governments were not required to furnish 8 in regard to such drugs
quarterly import and export statistics, but only annual statistics, and did not
have to report figures on their consumption. The estimates of their require-
ments of drugs in Group II which Governments were bound to furnish under
the 1931 Convention ? could include a wider margin than in the case of drugs
in Group 1.1°® If requested ! to explain the estimates of drugs in Group 1I,
Governments could limit their reply to a “summary statement”, i.e. they did
not have to go into the same detail as in the case of a request for explanations
in respect of drugs in Group 1.'? Finally, preparations of drugs of Group II
“adapted to a normal therapeutic use” were exempted from the administrative
controls of the 1925 Convention, in particular from its import certificate and
export authorization system ** (i.e. from the requirement of a special govern-
ment authorization of each import and export). Under the conventions pre-
ceding the Single Convention, such preparations of Group II drugs had the same
exempted position as preparations exempted from the controls of the 1925
Convention ! by a decision of the World Health Organization under article 8%
of that Convention. They were in fact exempted from control as regards
both internal distribution (wholesale and retail) and international trade. 18

5. The Single Convention places drugs in Schedule IT under a considerably
stricter régime than the earlier treaties for the drugs of Group II. Drugs in

¢ Article 13, para. 2; “the interpretation of this paragraph presents certain
difficulties”; Commentary on the 1931 Convention, para. 135, p. 174. The description
of the régime governing drugs in Group II accepts the interpretation of the Commen-
tary, paras. 135-138.

? By entries in books or retaining the medical prescriptions; article 6, para. (c)
of the 1925 Convention together with article 13, para. 2, subpara. (a) of the 1931
Convention.

¢ Formerly to the Permanent Central Board and now to the International Nar-
cotics Control Board; see article 45 of the Single Convention; see also above comments
on article 1, para. 1, subpara. (a).

® Articles 2-5.
10 Article 5, para. 3.

11 Formerly by the Drug Supervisory Body now by the International Narcotics
Control Board, article 45 of the Single Convention,; see comments on this article.

1z Article 5, para. 6, second subpara. of the 1931 Convention; Commentary on
the 1931 Convention, para. 74, p. 121.

13 Chapter V of the 1925 Convention, article 13, para. 2 of the 1931 Convention.

14 Requirement of licensing, import and export authorization, statistical reporting,
record keeping, medical prescription, limitation of trade and use to medical and
scientific purposes.

15 Article 8 as amended by the 1946 Protocol; the decision to exempt was, under
terms of the unamended text, taken by the Health Committee of the League of Nations.

1 Commentary on the 1931 Convention, para. 50, p. 80.
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Schedule 1I are subject to the same measures of control as drugs in Schedule I,
with only a few exceptions indicated in article 2, paragraph 2,7 i.e. they are
not subject to the provisions of article 30, paragraphs 2 and 5, as regards
the retail trade. Governments are thus not bound to prevent the accumulation
of drugs in Schedule II in the possession of retail distributors, in excess of
the quantities required for the normal conduct of business.?® Medical
prescriptions for the supply or dispensation of these drugs to individuals are
not obligatory.*® Such drugs are also exempted from the provision—which
in fact is no more than a suggestion—concerning the use of official prescription
forms in the shape of counterfoil books issued by the competent governmental
authorities or by authorized professional associations.?° Furthermore,
Parties to the Single Convention need not require that the label under which
a drug in Schedule II is offered for sale in the retail trade show the exact
content by weight or percentage. 2! No express provision is made for a
privileged position for preparations of drugs in Schedule IT which are “adapted
to a normal therapeutic use”, but the same effect is obtained by including in
Schedule III preparations of drugs in Schedule II which, as defined in that
Schedule, are in fact “adapted to a normal therapeutic use”; see below,
comments on article 2, paragraph 4.

6. Contrary to the situation as it existed in regard to drugs of Group II
under the earlier treaties, the Single Convention requires a licence for the
retail trade in, or retail distribution of, drugs in Schedule II, except where
such trade or distribution is carried out by a State enterprise. It even
prescribes “control under license” for the establishments and premises in
which the retail trade in, or retail distribution of, drugs in Schedule II takes
place. This provision does not, however, apply to any preparations, including
preparations of drugs in Schedule II. Governments must also quite generally
control all persons and enterprises carrying on or engaged in the trade in or
distribution of all drugs, including drugs in Schedule II and the retail trade and
distribution. 22

17 See also article 30, para. 6.

18 Article 30, para. 2, subpara. (a). The corresponding, but somewhat different
provisions of article 16, para. 1, subparas. (@) and (b) and para. 2 of the 1931 Conven-
tion apply only to manufacturers and not to distributors, neither wholesale nor
retail. See below, comments on article 30, para. 2, subpara. (a).

19 Article 30, para. 2, subpara. (b), clause (i).

20 Article 30, para. 2, subpara. (b), clause (ii); see below, comments on this
clause.

2 Article 30, para. 5. The provision applies only to drugs in Schedule I other
than drugs dispensed to individuals on medical prescription. The corresponding
but somewhat different provision of article 19 of the 1931 Convention applies to all
narcotic drugs and their preparations, including drugs of Group II and their prepara-
tions whether “adapted to a normal therapeutic use” or not, and even to preparations
exempted by a decision under article 8 of the 1925 Convention. Article 19 requires
that “the labels under which any of the drugs, or preparations containing those drugs,
are offered for sale, shall show the percentage of the drugs”; see below, comments
on article 30, para. 5; see also Commentary on the 1931 Convention, para. 189, page
208.

22 Article 30, para. 1, subpara. (b), clauses (i) and (ii) together with para. 6;
see below comments on these clauses. The requirement of licensing of “establish-
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7. It may in particular be noted that, contrary to the régime applicable
under the earlier treaties to drugs of Group II such as codeine and ethyl-
morphine, Parties to the Single Convention must furnish figures on the
consumption of drugs in Schedule II and gquarterly statistics concerning their
imports and exports of these drugs.

8. The fact that only annual import and export statistics of drugs in
Group II had to be supplied by Parties to the earlier treaties excluded these
drugs from the application of article 14, paragraph 2 of the 1931 Convention.
Under this paragraph the Permanent Central Board 2* could, as the Inter-
national Narcotics Control Board ?* can still do at present, order the discon-
tinuation of the export of narcotic drugs to any country or territory during the
current year in question if it learned from the information which it obtained
under article 14, paragraph 1 2¢ of the 1931 Convention and in particular also
from the (quarterly) import and export statistics which it received, that the
quantity of the drugs in question exported or authorized to be exported to that
country or territory exceeded its import limits, as defined in article 14, para-
graph 2, for the year concerned. The Permanent Central Board could not
apply this provision to drugs in Group II, in respect of which it received import
and export statistics only annually, since it did not receive the data and
therefore could not act during the year in which the excessive imports occurred,
and it was only for the duration of that year that the Board was authorized
to impose the embargo.

9. Article 21, paragraph 4 of the Single Convention is basically the
same provision. 2 The International Narcotics Control Board, however,

ments and premises” applies only to the manufacture of drugs under the earlier
conventions; the general requirement of “control” just mentioned in the main body
of the text does not apply to the retail trade in drugs of Group II under these treaties.
See article 6 of the 1925 Convention together with article 13, para. 2 of the 1931 Con-
vention; see also article 10 of the 1912 Convention. This article, forming a part of
Chapter III of the Convention, was replaced by the provisions of the 1925 Convention
as between Parties to this Convention; article 31 of the 1925 Convention.

2 Article 20, para. 1, subparas. (¢) and (d) and para. 2, subpara. (b) together
with article 2, para. 2 of the Single Convention.

2¢ See above comments on article 1, para. 1, subpara. (a).
=5 Article 45 of the Single Convention.

2 Article 14, para. 1 is in this procedure only of minor importance. Its provi-
sions are obsolete and were not taken over by the Single Convention. It requires a
Party which has authorized the export of any of the drugs in Group I of the 1931
Convention to a country or territory to which neither this Convention nor the 1925
Convention applies to inform immediately the Permanent Central Board of this
authorization provided that if the amount to be exported is five kilogram or more the
authorization shall not be issued until the Party concerned has ascertained from the
Permanent Central Board that the export to be authorized will not cause “the estimates”
i.e. the import limits of the importing country or territory to be exceeded. The func-
tions of the Permanent Central Board under this para. have been taken over by the
International Narcotics Control Board (Article 45 of the Single Convention). As
regards the use of the word “estimates” in article 14, para. 1 in the sense of “the total
of the estimates” see Commentary on the 1931 Convention, para. 144, p. 183; see also
below foot-note 4 to the comments on article 19, para. 5 of the Single Convention;
see also Commentary on the 1931 Convention, para. 146, p. 184.

27 The embargo foreseen in article 14, para. 2 of the 1931 Convention has often

been referred to as “automatic embargo” because the Permanent Central Narcotics
Board was under an obligation to impose the embargo which was binding upon the
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can apply this provision to drugs in Schedule II, since it receives quarterly
import and export statistics in respect of them. 2® See below, comments on
article 24, paragraph 4.

10. Drugs in Schedule II are exempted only from those controls applicable
to drugs in Schedule I which are expressly mentioned in article 2, paragraph 2.
They are, in particular, not exempted from the application of article 34,
paragraph (b) which requires, inter alia, “traders”, including retail traders,
“to keep such records as will show the quantities. . . of each individual acquisi-
tion and disposal of drugs”. Medical practioners (physicians, surgeons,
dentists and veterinarians) are not “traders” in the sense in which this word is
used in this paragraph. This is confirmed by the fact that it was suggested at
the Plenipotentiary Conference to include medical practitioners in addition to
“traders” in the enumeration of those required to keep records. This
suggestion was not adopted because medical practitioners “were too busy to
keep records of every administration of narcotic drugs”.?? The Single
Convention does not provide for the keeping of records by medical practitioners,
either in respect of drugs in Schedule II or of those in Schedule 1.

11. The term “traders” as used in article 34, paragraph (b) undoubtedly
includes, however, pharmacists, who are therefore bound to keep records of
each individual acquisition and disposal of drugs. The necessity for such a
provision regarding drugs in Schedule I can hardly be questioned; but it is
nowhere stated in the Single Convention that it does not also apply to drugs in
Schedule II. 1t is, however, suggested that it was hardly the intention of the
Plenipotentiary Conference to require the keeping of records of the retail
distribution of drugs in Schedule II, in particular not of that by pharmacists.
The records of the sale of drugs to individuals are mostly maintained by
retaining and preserving the medical prescriptions or copies of them.3°
Medical prescriptions are however not required by the Single Convention for
drugs in Schedule II. Moreover, to obligate pharmacists to keep a record
of each sale of such widely used drugs in Schedule II as codeine might in some
countries impose a burden which would affect adversely the achievement of one
of the purposes of the Single Convention expressed in its Preamble, namely
that of making “adequate provision. . . to ensure the availability of narcotic
drugs” “for the relief of pain and suffering”. In fact, a number of Parties to
the Single Convention do not require pharmacists to keep records of their
retail sale of drugs in Schedule II, and other Parties have not objected to this.
It may be assumed that a kind of understanding exists that Governments are
not bound to impose such an obligation on pharmacists. It would seem to
have been by oversight that the Plenipotentiary Conference did not expressly

exporting Parties, in contradistinction to the cases of articles 24 and 26 of the 1925
Convention and of article 14, para. 3 of the 1931 Convention in which the Permanent
Central Board could only recommend the embargo and had the discretion to do so or
not. For the “mandatory embargo” in respect of opium see art. 12, para. 3 of the
1953 Protocol; for the recommendation of an opium embargo see para. 2 of this
article, see also article 8, para. 11 of the Protocol.

28 The International Narcotics Control Board is, however, not bound to impose
the embargo—it may choose not to do it.

29 Records, vol. II, pp. 145-146, in particular page 145; see also vol. I, p. 36.
30 See also article 6 (c¢) of the 1925 Convention.
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exempt retail sales of drugs in Schedule II from the requirement of keeping
records. There is, however, no doubt about the need for obligating phar-
macists to keep exact records of their acquisitions of drugs in Schedule II.
See also comments to article 34, paragraph (b).

12. Attention is finally drawn to article 39, which expressly states that
Parties are not precluded from adopting more strict or severe controls than
those provided by the Single Convention and in particular from requiring
that drugs in Schedule IT be subject to measures of control applicable to drugs
in Schedule I from which they are exempted by the Convention.

Paragraph 3

3. Preparations other than those in Schedule III are subject to
the same measures of control as the drugs which they contain, but
estimates (article 19) and statistics (article 20) distinct from those
dealing with these drugs shall not be required in the case of such pre-
parations, and article 29, paragraph 2 (c) and article 30, paragraph 1 (b)
(ii) need not apply.

Commentary

1. Drugs are mostly not used in their pure state for medical purposes,
but rather in form of their salts and particularly of “preparations”, i.e. of
mixtures which contain other substances in addition to the drugs or their
salts.! The effect of a preparation, and thus its possible harmful character,
generally depend on the nature of the drug which it contains. Paragraph 3
therefore provides that preparations are “subject to the same control measures
as the drugs which they contain”. If a preparation contains two drugs falling
under different régimes, it is to be controlled by the more strict control system.
This means that if a preparation contains one drug listed in Schedule I and
another one listed in Schedule I, it would be controlled by the régime applicable
to drugs in Schedule I. It would thus be subject to the provisions governing
drugs in Schedule I as well as to those governing drugs in Schedule I, since the
measures prescribed for drugs in the former Schedule include all those applicable
to drugs in the latter Schedule.

2. The estimates of their drug requirements 2 and the statistical returns 3
which Governments must furnish to the Board should include the quantities of
the pure drug contained in crude drugs, refined drugs and their salts and
preparations. * This reduction to a common denominator makes it possible to
avoid multiple counting. Paragraph 3 stipulates therefore that estimates and
statistics distinct from those relating to the drugs which they contain are not
required. ® See below comments on articles 19 and 20 and above comments
on article 1, paragraph 1, subparagraph ().

! Article 1, para. 1, subpara. (s).
2 Article 19.
3 Article 20.

4 See Forms of Board B/S (6th edition, March 1970), instruction No. 4 and C/S
(4th edition, November 1969), instruction No. 3 and A/S (5th edition, November 1969),
instruction No. 3.

5 See also article 5, para. 2, introductory subparagraph of the 1931 Convention.
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3. Licensed drug manufacturers must obtain periodical permits speci-
fying the kinds and amounts of drugs which they are entitled to make. ¢ This
provision enables Governments to assign manufacturing quotas to each
authorized drug factory in order to prevent the quantities which are manu-
factured from exceeding the limits allowed under the terms of the Single
Convention. The limits of drug supplies which countries and territories ?
may obtain by manufacture or import or both are expressed in terms of the pure
drug content of the crude and refined drugs and of their salts and preparations,
as are the above-mentioned estimates of drug requirements which Govern-
ments must furnish and on the basis of which the limits are computed. ® Since
the Single Convention prescribes no limits for the supply of preparations apart
from those for the drugs which they contain, no provision is made requiring
periodical permits to be obtained by licensed manufacturers of preparations.
See also comments on article 29, paragraph 2, subparagraph (c).

4. Under the narcotics treaties preceding the Single Convention, estab-
lishments and premises in which the manufacture of drugs takes place require a
licence. This licence is in addition to that which the manufacturers themselves
(natural or legal persons) must obtain. The requirement of licensing of
establishments and premises does not apply to the manufacture of preparations,
nor to the trade in drugs and their preparations. ® This licensing is prescribed
under the Single Convention not only for the manufacture of drugs, but also
for that of preparations and for the trade in drugs but not in preparations 1°
See also below, comments on article 29, paragraph 2, subparagraph (b) and
on article 30, paragraph 1, subparagraph (b).

5. As regards preparations listed in Schedule 111, see article 2, paragraph 4
and comments thereon.

¢ Article 29, para. 2, subpara. (c).
? Article 1, para. 1, subpara. (»).
8 Article 21, para. 1.

® Article 6, subparas. (a) and (b) of the 1925 Convention and article 13 of the
1931 Convention.

10 Article 29, para. 2, subpara. (b), article 30, para. 1, subpara. (b), clause (ii)
and article 2, para. 3.

Paragraph 4

4. Preparations in Schedule III are subject to the same measures
of control as preparations containing drugs in Schedule II except
that article 31, paragraphs 1 (b) and 4 to 15 need not apply, and that
for the purpose of estimates (article 19) and statistics (article 20) the
information required shall be restricted to the quantities of drugs
used in the manufacture of such preparations.

Commentary

1. Schedule III contains preparations which enjoy a privileged position
under the Single Convention, i.e. are subject to a less strict régime than other
preparations. They form a category which corresponds to those preparations
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which are referred to in the 1931 Convention ! as “preparations for the export
of which export authorizations are not required” and which are often somewhat
inexactly called “exempted preparations”.

2. The “exempted preparations” under the treaties preceding the Single
Convention are:

(a) Preparations expressly exempted from the provisions of the 1925
Convention; 2

(b) Preparations of drugs in Group II of the 1931 Convention (and
of the 1948 Protocol) which are “adapted to a normal therapeutic use”;?3

(¢) Preparations exempted from the 1925 Convention by a decision of the
Health Committee of the League of Nations (under the unamended text
of article 8 of the 1925 Convention) or by the World Health Organization
(under that article as amended by the 1946 Protocol).

3. These preparations were exempted from the application of the 1925
Convention and were subject to only a few rules of the 1931 Convention.
Governments had to include the quantities of drugs required for the manu-
facture of these preparations in the estimates which they furnished of the
quantities of drugs which they needed “for use as such for medical and
scientific needs”.* They were bound to require wholesalers within their
territories to make, at the close of each year, reports stating the amount of
each drug contained in those preparations which they had exported or imported
during the year.® Governments were obliged to include in their annual
statistics the amounts of drugs used by their manufacturers and wholesalers
for the compounding of preparations mentioned above under (@) and (c).
This obligation to furnish information did not cover preparations of drugs in
Group II “adapted to a normal therapeutic use”, mentioned under (b).°
Finally, Governments were obliged to require that the labels under which the
preparations listed under (a), (b) and (¢) above are offered for sale show the
percentage of the drugs which they contain. ?

4. The Single Convention places the preparations in Schedule III under a
considerably stricter régime than applied under the earlier treaties to “prepara-
tions for the export of which authorizations are not required”.

1 Article 5, para. 2, subpara. (a), article 6, para. 1, subpara. (a), article 14, para. 3,
subpara. (g), article 17, last para. and article 22; see also the forms of the Board A/S
(5th edition, November 1969), instruction No. 5, B/S (6th edition, March 1970),
instruction No. 6 and heading of column 2 (), and Annex to the statistical forms
(“Yellow List™) (14th edition, March 1970), Part II, p. 4.

2 Article 4 (c) of the 1925 Convention and article 13, para. 1 of the 1931 Conven-
tion; see also article 9 of the 1925 Convention.

3 Article 13, para. 2, subpara. () and Commentary on the 1931 Convention,
para. 135, p. 175.

4 Article 5, para. 2, subpara. (a) of the 1931 Convention; see also article 6, para. 1,
subpara. (a).

5 Article 17, last para. of the 1931 Convention, Commentary on the 1931 Conven-
tion, para. 183, pp. 204-205.

¢ Article 22, first para. of the 1931 Convention; Commentary on the 1931 Con-
vention, para. 193, p. 213.

7 Article 19 of the 1931 Convention, Comimentary on the 1931 Convention,
para. 189, p. 208.
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5. The number of the former is much smaller than that of the latter. 8
As regards the criteria for including a preparation in Schedule III, and as to
the question of placing in that Schedule preparations of drugs in Schedule 1V,
see below, comments on article 3, paragraph 4.

6. The Single Convention does not contain any express provision
concerning preparations of drugs in Schedule II “adapted to a normal
therapeutic use” which would correspond to the provision of the 1931 Conven-
tion exempting from the controls of the 1925 Convention such preparations of
drugs in Group II. Nor does Schedule III contain a general entry regarding
preparations of drugs in Schedule II “adapted to a normal therapeutic use”.
It includes, however, at the time of this writing ® preparations of most drugs
in Schedule II listed individually. The common characteristics which these
preparations must have to be part of the Schedule are described. They
indicate that the preparations are in fact “adapted to a normal therapeutic
use”.

7. Preparations in Schedule III are subject to the same régime as
preparations of drugs in Schedule II, with the exceptions mentioned in
article 2, paragraph 4.1° For the régime applicable to preparations of drugs
in Schedule II, see above comments on article 2, paragraphs 2 and 3.

8. As regards the exceptions, they are: (i) government authorizations
are not required for each import or export of preparations in Schedule III.
The import certificate and export authorization system laid down in article 31,
paragraphs 4 to 15, which governs the international transactions in drugs
and their preparations, does not apply to the preparations in Schedule III;
(ii) parties to the Single Convention must include in the estimates of their
drug requirements which they must furnish to the Board an estimate of the
quantities of drugs to be utilized for the compounding of preparations in
Schedule ITI, ! and in their statistical returns information on the amounts
of drugs actually so used; 2 but apart from that, the estimates and statistical
returns need not contain any information on preparations in Schedule II1.3

9. The following measures must be applied to preparations in
Schedule III because of their being subject to the régime governing prepara-
tions of substances in Schedule I1: licensing of manufacture and trade (wholesale

8 For the long list of preparations “exempted” under the earlier treaties see
Schedule III of the Third Draft of the Single Convention on Narcotic Drugs (document
E/CN.7/AC.3/9/Add.1), which included the “exemptions” as they existed at the time
of the preparation of the addendum to that Draft in 1958. See Records, vol. I, pp. 23
et seq.; for the deletion of numerous entries from the draft list of exemptions by
the Technical Committee of the Plenipotentiary Conference, see Records, vol. II,
pp. 101-106.

® At the time of the adoption of the Single Convention by the Plenipotentiary
Conference Schedule III included preparations of all drugs in Schedule II.

10 See also article 31, para. 16.

1 Article 19, para. 1, subpara. (b).

1z Article 20, para. 1, subpara. (b).

3 Parties to the Single Convention would however have to furnish, in addition
to the limited information just mentioned, such other data regarding preparations in

Schedule III as the Commission may request as being necessary for the performance of
its functions; article 18, para. 1, introductory subparagraph.
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and retail) except when carried out by a State enterprise;!* control under
licence of the establishment and premises in which manufacture takes place; *
in general, control of all persons and enterprises engaged in manufacture,
trade or distribution;!® the requirement that manufacturers and traders keep
detailed records; '? the limitation to medical and scientific purposes of manu-
facture, trade, possession and use. 18

10. On the other hand, Governments are not bound to prevent the
accumulation of preparations in Schedule III in the possession of retail traders
in excess of the quantities required for the normal conduct of business.
Medical prescriptions are not required for the supply or dispensation of these
preparations. 1® It is also expressly stated that the provision of article 31,
paragraph 1, subparagraph (b) does not apply to preparations in Schedule III.
Under this provision Parties must not knowingly permit the export of drugs
and preparations to a country or territory in excess of the total of the estimates
of the drug requirements of the importing country or territory concerned, as
defined in article 19, paragraph 2 of the Single Convention. 2° Preparations
in Schedule III are also exempted from the provisions regarding the use of
official forms for medical prescriptions and from those concerning labels of
drugs offered for retail sale. 2!

11. For the reasons given in the comments on article 2, paragraph 2,
medical practitioners are not “traders” within the meaning of article 34,
paragraph (b). The Single Convention, therefore does not require the keeping
of records by medical practitioners in respect of preparations in Schedule III,
or indeed concerning any drug or other preparation.

12. The Single Convention does not, however, contain any provision
which would exempt pharmacists, who are undoubtedly “traders” in the sense
in which this term is used in article 34, paragraph (b), from the obligations
arising under this provision in respect to preparations in Schedule III. If the
Single Convention is taken literally, Parties would have to require pharmacists
to keep “such records” as would “show the quantities. . . of each individual

14 Article 29, para. 1, article 30, para. 1, subpara (@); for article 31, para. 3, sub-
para. (a) see farther below and comments on this paragraph.

15 Article 29, para. 2, subpara. (b).

16 Article 29, para. 2, subpara. (a), article 30, para. 1, subpara. (b), clause (i) for
article 31, para. 3, subpara. (b), see below, comments on article 31, para. 3, subpara. (a).
17 Article 34, para. (b).

18 Article 4, para. (c); article 30, para. 4 concerning the marking of the interior
package or wrapping thereof also appears to apply to preparations in Schedule III.
** Article 30, paras. 2 and 6 in connexion with articles 2, paras. 3 and 4.

20 It appears on the other hand that a Party may not manufacture a quantity of
preparations in Schedule III which contain a larger quantity of drugs than that given
in its estimate of the amounts to be utilized for that manufacture; see article 19, para. 1,
subpara. (b) and para. 5: see below comments on that para. 5. The preparations in
Schedule III made be retail pharmacists are, however, not to be taken into account,
since the drugs contained in them are considered to be “consumed”; see article 1,
para. 2 and comments thereon.

2 Article 30, para. 2, subpara. (b) clause (ii) and para. 5 in connexion with
article 2, paras. 3 and 4. The provision of article 19 of the 1931 Convention regarding
labels applies, however, to preparations “exempted” under the earlier treaties; see
Commentary on the 1931 Convention, para. 189, p. 208.
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acquisition and disposal” of preparations in Schedule III. While keeping
the record of acquisitions would mostly not be a very onerous requirement,
to maintain records of the disposal of such preparations may be very
burdensome, and would, in the case of those preparations which the pharmacists
do not compound themselves but acquire in ready form, also be entirely
unnecessary from the viewpoint of narcotics control.

13. For the reasons given in the comments on article 2, paragraph 2,
concerning the exemption of drugs in Schedule II and their preparations,
from the obligation of pharmacists to keep records of individual sales, but
a fortiori, it is suggested that Parties to the Single Convention need not require
pharmacists to maintain records of their sales of ready-made preparations in
Schedule III. The Single Convention exempts such preparations from the
requirement of a medical prescription. As mentioned in these comments,
the sales records of pharmacists are often composed of the original medical
prescriptions and sometimes of copies which are retained and filed. In view
of the exemption from the prescription requirement, it can hardly be assumed
that the authors of the Single Convention wished to provide for the maintenance
of these records. Their failure to exclude from article 34, paragraph (b) the
retail sale of preparations in Schedule III was obviously an oversight.
Moreover, numerous Parties to the Single Convention—without objection
from other Parties—continue not to require the maintenance of records of
such sales by pharmacists. It seems to be generally agreed that Parties need
not require these records.

14. Maintenance by pharmacists of records of the acquisition of prepara-
tions in Schedule 1II appears, however, to have some value. Such records
enable the authorities to verify the correctness of the records of the manu-
facturers or wholesalers who compounded the preparations and from whom
the pharmacists bought them.

15. The compounding by retail pharmacists of preparations, including
preparations in Schedule III, has now become rather rare. The pharmacists
normally buy the preparations in ready form from those who manufacture
them. As mentioned before, records of retail sales of preparations in
Schedule III sold in ready-made form are without value; but each supply or
dispensation to an individual of a preparation listed in Schedule III of a drug
in Schedule 1, 22 and which the pharmacist compounds himself, should be
recorded. Otherwise a gap in the control system would exist through which
dishonest retail traders could divert into illicit channels dangerous drugs
which they could pretend to have used for the manufacture of preparations in
Schedule III and sold without records. This does not apply to preparations
of drugs in Schedule II, which are not considered to be very dangerous by
themselves, and whose retail sale is therefore not subject to the requirements
of a medical prescription or of record-keeping by pharmacists. 2

16. It has been mentioned above that Governments must limit to medical

and scientific purposes the manufacture of, trade in, possession and use of
preparations in Schedule III. The Single Convention does not contain any

22 Preparations of opium, morphine, cocaine and diphenoxylate, all four drugs
in Schedule I, are included in Schedule III at the time of writing.

23 See above comments on article 2, para. 2.
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provision exempting such preparations from article 4, paragraph (¢) which
provides for this obligation. Since the preparations are, however, not subject
to the requirement of medical prescription or to the import certificate and
export authorization system, it results that Governments need do no more than
apply the licensing system and require the keeping of records, #* and enforce
both requirements by adequate penal sanctions, 2* in order to carry out their
obligation under article 4, paragraph (c) in respect of the international and
retail trade in, and of use and possession of, preparations in Schedule III.
As regards the unauthorized possession of preparations in Schedule III for
personal consumption, see below, comments on article 33.

17. Attention is drawn to article 39 expressly stating that a Party is not
precluded “from adopting measures of control more strict or severe than those
provided by this Convention and in particular from requiring that preparations
in Schedule III. . . be subject to all or such of the measures of control applicable
to drugs in Schedule I as in its opinion is necessary or desirable for the protection
of the public health and welfare”.

18. It will be noted that the English text of article 2, paragraph 4 differs
from the French and Spanish versions. The English text exempts preparations
in Schedule III from the application of article 31, paragraphs 4 to 15 while the
two other language versions exempt them from article 31, paragraphs 3 to 15.
For a discussion of this divergence see below, comments on article 31, para-
graph 3, subparagraph (a).

24 See however above the comments on the question of records of retail sales_
2% Article 36.

Paragraph 5

5. The drugs in Schedule IV shall also be included in Schedule I
and subject to all measures of control applicable to drugs in the latter
schedule, and in addition thereto:

(a) A Party shall adopt any special measures of contrel which in
its opinion are necessary having regard to the particularly dangerous
properties of a drug so included; and

(b) A Party shall, if in its opinion the prevailing conditions in its
country render it the most appropriate means of protecting the public
health and welfare, prohibit the production, manufacture, export and
import of, trade in, possession or use of any such drug except for
amounts which may be necessary for medical and scientific research
only, including clinical trials therewith to be conducted under or subject
to the direct supervision and control of the Party.

Commentary

1. It will be recalled that while drugs in Schedule IV are also listed
in Schedule I, drugs in Schedule IT are not. !

1 See above comments on article 2, para, 2.
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2. As regards the criteria for including drugs in Schedule IV and for
placing preparations of such drugs in Schedule III, see below, comments on
article 3, paragraphs 4 and 5.

3. The introductory paragraph expressly states that “the drugs in
Schedule IV shall also be. . . subject to all measures of control applicable to
drugs” in Schedule I. This refers, of course, only to the general measures
applicable to all drugs in Schedule I, and not to those specially provided for,
and limited to, specified drugs.? Cannabis and cannabis resin, which the
Plenipotentiary Conference included in Schedule IV and which at the time of
this writing are still listed in that Schedule, are subject to such special pro-
visions ? in addition to those governing all drugs in Schedule I and to those of
article 2, paragraph 5 relating to all drugs in Schedule IV. Two rules are
provided for all drugs in Schedule IV, one general rule in subparagraph (a),
and a specific rule in subparagraph (b) relating to measures of prohi-
bition.

4. The general rule of subparagraph (@) requires a Party “to adopt any
special measures of control which in its opinion are necessary having regard
to the particularly dangerous properties” of the drug concerned. Such
special measures might be, for example, a requirement that manufacturers
draw the special attention of physicians to the dangerous properties, particular
restrictions on the therapeutic use, or even measures of prohibition such as
those referred to in subparagraph (b). A Party is obliged to apply such
special measures only if it believes them to be necessary. Its opinion on
this matter could generally not be challenged by another Party; but the
provision of subparagraph (@) must be carried out in good faith, like other
treaty provisions. If a Party believed, in reality, that special measures were
required, but refused to adopt them and claimed they were unnecessary, it
would not be acting in good faith and thus would violate its obligation under
subparagraph (a).

5. A Party is likewise obligated to take measures under subparagraph (b)
only if it believes them to be “the most appropriate means of protecting public
health and welfare”. Here again the Party would have to act in good faith.
Its “opinion” would have to be bona fide. Its refusal on whatever pretext to
adopt measures under subparagraph (b) which it considers necessary would
constitute a treaty violation.

6. Whether the prohibition of drugs in Schedule IV (Cannabis and
cannabis resin, desomorphine, heroin, ketobemidone) should be mandatory
or only recommended was a controversial question at the Plenipotentiary
Conference.* This was a continuation of a long-lasting international
controversy regarding the usefulness of prohibiting particularly dangerous drugs
without therapeutic properties not obtainable from other less dangerous
substances. A proposal to abolish the use of heroin was made as early as 1923
in the League of Nations’ Advisory Committee on Traffic in Opium and Other

2 See article 2, para. 1 and comments thereon.
2 Article 28, para. 1, and article 49.
4 Records, vol. I, pp. 20-22, 63 and 65, vol. 11, pp. 3 (article 2, para. 1, subpara. (e)

of the Third Draft), 33 (Canadian redraft, article 2, para. 5), 76, 80-83, 261 (foot-
note 3).
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Dangerous Drugs. ®  Such proposals were also made at the Geneva Conferences
of 1924/25 and of 1931, which respectively concluded the 1925 and 1931
Convention, but were not adopted.® The 1931 Conference, by way of
compromise, included article 10 in the 1931 Convention, imposing a partic-
ularly restrictive régime on the international trade in heroin (diacetyl-
morphine). ¢ Under this provision exports of diacetylmorphine and of its
preparations were prohibited. The only exception was for shipments to a
country which did not manufacture the drug. Moreover only such quantities
could be exported as were necessary for the importing country’s medical and
scientific needs. The shipment had to be specially requested by the Govern-
ment of that country, and consigned to the Government Department indicated
in the import certificate. The Conference also adopted a recommendation (VI)
to the effect that each Government should examine in conjunction with the
medical profession the possibility of abolishing or restricting the use of heroin. ?
While opposition to the discontinuation of the use of heroin was formerly
based on the assertion that it still had some specific medical value not obtainable
from other less dangerous drugs, more recent objections rested on the belief
that the decision regarding prohibition should be left to the judgment of each
Government, and that international organs should limit themselves to
recommending prohibition where advisable, but should not be authorized to
prescribe it in a mandatory manner. In fact, this was also the position of
those delegates to the Plenipotentiary Conference who opposed a provision in
the Third Draft of the Single Convention® which would have established a
mandatory prohibition of the production, ® manufacture of, trade in, possession
and use of drugs in Schedule IV except for small amounts for research purposes.
The opponents included representatives of States which in fact had adopted
the prohibitions in question. Article 2, paragraph 5, subparagraph (b)
constitutes a compromise which leaves prohibition to the judgement, though
theoretically not to the discretion, of each Party.

7. In the post-war period, international efforts to bring about the
discontinuation of the use of heroin® were extended to other drugs. In
line with those endeavours, the Plenipotentiary Conference included in

® The Advisory Committee was the League equivalent of the United Nations
Commission on Narcotic Drugs. Its functions in the international narcotics régime
were transferred to the Commission by the 1946 Protocol.

¢ Commentary on the 1931 Convention, para. 101, p. 144.

? Reproduced on page 231 of the Commentary on the 1931 Convention containing
the Final Act of the 1931 Conference, pp. 227 et seq.

¢ Article 2, para. 1 (¢). The Third Draft is reproduced in the Records, vol. 1I,
pp. 1 et seq. 1t served as working document of the Plenipotentiary Conference.

? Article 1, para. 1, subpara. (r).

10 Resolution WHA/6 of 14 May 1952 of the World Health Assembly; resolution
548 G (XVIII) of the Council; see also reports of the Commission on Narcotic Drugs,
Official Records of the Economic and Social Council, Eighteenth Session, Supplement
No. 8, annex A, and Twentieth Session, Supplement No. 8, annex B, resolution No. III;
reports of the WHO Expert Committee on Dependence Producing Drugs (formerly
“on Drugs Liable to Produce Addiction”), WHO Technical Reports Series No. 21,
p. 5; No. 57, pp. 5-6; No. 76. p. 5; No. 95, p. 5; No. 102, p. 4; No. 116, p. 5; No. 142,
p. 5; see also Official Records of WHO, No. 19, p. 31.
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Schedule IV cannabis and cannabis resin, ! desomorphine (dihydrodesoxy-
morphine) 2 and ketobemidone. 13

8. For a considerable period of time—and still at the time of writing—
there has been no significant diversion of legally manufactured drugs from
legal trade into illicit channels; but if a Government were unable to prevent
such a diversion of drugs in Schedule IV, a situation would arise in which the
measures of prohibition mentioned in subparagraph (b) would be “the most
appropriate means of protecting the public health and welfare”. Whether
this was or was not the case would be left to the judgement of the Party
concerned whose bona fide opinion on this matter could not be challenged by
any other Party.

9. Another situation in which measures of prohibition would be
“appropriate” for the protection of public health and welfare might exist
where the members of the medical profession administered or prescribed drugs
in Schedule IV in an unduly extensive way, and other less radical measures,
such as warnings by public authorities, professional associations or manu-
facturers, were ineffective. It may however be assumed that such a situation
could rarely if ever arise.

10. It is also suggested that the prohibition of manufacture referred to
in subparagraph (b) will generally not cover the manufacture of heroin as an
intermediary product in the manufacture of nalorphine. Heroin in such cases
is often only an intermediary stage in a continuous process of manufacture of
nalorphine, and such heroin presents no real risk of diversion. Should,
however, this risk be considerable, it would become an appropriate public
health measure to extend the prohibition of manufacture to the intermediary
product.

11. While medical purposes authorized by the Single Convention 4
include use in veterinary medicine, it may be pointed out that the protection of
human health, ** and not that of animals, however desirable from a general
view point, is the aim of the treaty. Where the trade in and use of drugs in
Schedule IV for veterinary purposes do not affect the appropriate protection
of public health and welfare, they do not need to be subjected to the pro-
hibitions of subparagraph (b). It is evident that a prohibition covering only

1 See resolution 548 (XVIII) of the Council; reports of the Commission on Nar-
cotic Drugs, Official Records of the Economic and Social Council, Eighteenth Session,
Supplement No. 8, annex A; Twentieth Session, Supplement No. 8, annex D (contents
of proposed schedule IV); reports of the WHO Expert Committee referred to in the
preceding para., WHO Technical Reports Series No. 57, p. 11; No. 76, p. 10; No. 95,
p. 13.

2 WHO document WHO/APO/54 (1955), Report of the WHO Expert Committee
referred to in foot-note 9 (Sixth Report), WHO Technical Report, Series No. 102, p. 6;
Report of the Commission on Narcotic Drugs on the tenth Session, Official Records of
the Economic and Social Council, Twentieth Session, Supplement No. 8, annex D
(contents of proposed Schedule IV).

s Resolution of the Economic and Social Council 548 H (XVIII) II, reports of
the Commission on Narcotic Drugs. Official Records of the Economic and Social
Council, Eighteenth Session, Supplement No. 8, annex A; Twentieth Session, Supple-
ment No. 8, annex D (contents of proposed Schedule IV).

14 Article 4, para. (c).

15 See the phrase of the preamble “Concerned with the health and welfare of
mankind”.
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production or manufacture of, trade in, and use of, drugs in Schedule IV for
the purpose of treating human beings would not be the same as the measure
defined in subparagraph (b), since the only exception allowed is that for
“medical and scientific research” “including clinical trials”, which does not
include treatment in veterinary practice; but where prohibition for purposes
of veterinary medicine is not needed, the full measure of prohibition defined
in subparagraph (b) might not always be “the most appropriate means of
protecting the public health and welfare”, and an exception from the pro-
hibition for veterinary purposes might be more “appropriate”. Such a limited
prohibition not applied to veterinary medicine might be one of the “special
measures” referred to in subparagraph (a); but it would obviously not suffice
where the reason for the prohibition was a significant risk of diversion of drugs
into the illicit traffic, and not merely their unduly extensive use in the treatment
of human beings.

12. The phrase “clinical trials” refers to the use of the drugs on human
beings. It may be noted that only “clinical trials”, and not any other medical
or scientific research with drugs in Schedule IV, must under subparagraph (b)
be “under or subject to the direct supervision and control of the Party”
concerned. Purely chemical research or research on animals need not be
“under or subject to” such “supervision and control”.

13. The phrase of subparagraph (b) describing the supervision and control
which must be exercised over clinical trials uses three different expressions
to indicate that the steps required of Governments go beyond the control
measures which the Parties are normally required to take to control the trade
in and use of drugs under the terms of the Single Convention.

(a) First, the clinical trials must be “under or subject to” the direct
supervision and control of the Party concerned. The word “under” refers
to continuous measures of supervision and control, while the alternative
phrase “or subject to” relates to intermittent governmental actions. Where a
system of continuous supervision and control is not applied, intermittent steps
of surveillance would be sufficient.

(b) The supervision and control must be “direct”. This appears to
indicate that reporting to the authorities on clinical trials and keeping detailed
records of the research activities and of the drugs used would not be sufficient.
It appears that Governments would also from time to time, have to inspect, by
visits of officials, the execution of the clinical trials in question.

(¢) Measures of “supervision and control” are required. It would not
be sufficient if Governments limited themselves to a “supervisory” role, i.e. to
obtaining information on the execution of the clinical trials and of the use of
drugs therein. They would, in addition, have to exercise an influence, by
general regulations or particular instructions, on the way in which the clinical
trials were carried out, that is, they would also have to take measures of
“control”.

14. Cannabis and cannabis resin were, at the time of the adoption of the
Single Convention and still at the time of this writing, the only drugs in
Schedule IV whose “production”, i.e. separation ¢ from the cannabis plant, 17

18 Article 1, para. 1, subpara. (¢).
17 Article 1, para. 1, subpara. (c).
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might have to be prohibited under article 2, paragraph 5, subparagraph (b).
The other drugs *® which were included in that Schedule by the Plenipotentiary
Conference and those added thereto by the Commission are obtained by
“manufacture” '® and not by “production”. Extracts and tinctures of cannabis
which are manufactured from cannabis are listed only in Schedule I and not in
Schedule IV. 2°

15. A prohibition of “production” of cannabis and cannabis resin would
not necessarily imply a prohibition of the culiivation of the plant itself. Culti-
vation itself might, however, have to be prohibited under the conditions of
article 22. #

16. The French text of article 2, paragraph 5, subparagraph (b) differs
from the English text by requiring only that the measure must be the most
appropriate means for the protection of “la santé publique”, while the English
text uses the phrase “public health and welfare” and the Spanish text the
phrase “la salud y el bienestar pliblicos”. The French text omits any word
for the words “welfare” and “bienestar” in the two other texts. It is, however,
suggested that the meaning of the three versions is nevertheless the same.
The protection of “public health” is simultaneously a protection of “public
welfare”.

18 Desomorphine, heroin and ketobemidone.
13 Article 1, para. 1, subpara. (rn); see comments on Schedule IV.

20 They were included in Schedule IV of the third draft, but were excluded by
that Conference, Records, vol. 11, p. 31.

21 See below, comments on article 22.

Paragraph 6

6. In addition to the measures of control applicable to all drugs
in Schedule I, opium is subject to the provisions of articles 23 and 24,
the coca leaf to those of articles 26 and 27 and cannabis to those of
article 28.

Commentary

Not only cannabis, but also cannabis resin, is subject to the additional
measures of article 28, paragraph 1.! Both these drugs, listed at present
in Schedule I as well as IV, are, in addition to the measures applicable to all
drugs in Schedule I, also governed by the provisions of article 2, paragraph 5
controlling drugs in Schedule IV. Opium, 2 the coca leaf, cannabis and
cannabis resin are also subject to those “transitional” provisions of article 49
which are respectively applicable to them; so are extracts and tinctures of
cannabis, at present listed only in Schedule I.

1 See above comments on article 1, para. 1, subpara. (b).
2 As regards opium see also article 25, para. 1, subpara. (a).
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Paragraph 7

7. The opium poppy, the coca bush, the cannabis plant, poppy
straw and cannabis leaves are subject to the control measures pres-
cribed in articles 22 to 24; 22, 26 and 27; 22 and 28; 25; and 28,
respectively. -

Commentary

1. The enumeration of references in this subparagraph does not appear
to be complete.

2. Article 20, paragraph 1, subparagraph (d) and paragraph 2, sub-
paragraph (b) and article 31, paragraphs 4 to 15, which apply to poppy straw,
are indirectly covered by this subparagraph because they are mentioned in
article 25, which is listed; however, article 29, paragraph 3 and article 30,
paragraph 2, subparagraph (a) also govern poppy straw, but are not mentioned
either in article 2, paragraph 7 or in article 25.

3. In addition to the provisions mentioned in article 2, paragraph 7,
article 20, paragraph 3 also applies to the opium poppy, and various transi-
tional provisions in article 49 apply to each of the three plants. Article 25
not only contains provisions for poppy straw but also (in paragraph 1, sub-
paragraph (a)) for the opium poppy.

Paragraph 8

8. The Parties shall use their best endeavours to apply to sub-
stances which do not fall under this Convention, but which may be
used in the illicit manufacture of drugs, such measures of supervision
as may be practicable.

Commentary

1. The Single Convention provides for the application of control
measures to two types of substances which, as such, do not cause the kind
of damage to human health the prevention of which is the aim of the treaty.
The first group consists of substances readily “convertible” into drugs under
the narcotics régime. Substances of this nature were included by the Pleni-
potentiary Conference in Schedules I and II, and are thus subject to the régime
governing “drugs”.® Moreover, the Single Convention provides for the
addition to the Schedules of substances of this kind by the procedure provided
for making changes in the Schedules. As regards this first group, see below,
comments on article 3, paragraph 3, subparagraph (iii).

2. The second group consists of the substances dealt with in article 2,
paragraph 8.2 Their definition is very broad and undoubtedly rather vague.

1 Article 1, para. 1, subpara. ().

2 In addition, “poppy straw” is subject to some measures of control; see above,
comments on article 2, para. 7 and below, comments on article 25. Concoctions of
poppy straw (poppy straw tea) may contain morphine. The leaves of the cannabis
plant governed by article 28, para. 3, may have the same kind of effect as cannabis,
however weak.
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It was pointed out in the discussion of this paragraph by the Plenipotentiary
Conference that the phrase “substances... which may be used in the illicit
manufacture of drugs” might be interpreted to include water, which was used
in such manufacture. * It is, however, clear that the application of control
measures to water would not be “practicable”. It cannot, however, be foreseen
what kind of substance could in the future be employed in the illicit manufac-
ture of narcotic drugs, and which by “practicable” measures could be made
unavailable or much more difficult to obtain for clandestine manufacturers.
It is this impossibility to foresee the substances which might require the
application of control measures which led to the adoption of this very broad
and vague provision.

3. Measures which may be practicable in one country may be very
difficult or even impossible to apply in another country. Acetic anhydride
was mentioned in the discussions of the Plenipotentiary Conference ¢ as a
substance to which paragraph 8 could be applied. It is used in the conversion
of morphine into heroin, but also very widely in the chemical industry for
industrial purposes. Countries which do not have a chemical industry may
find practicable the application to acetic anhydride of control measures which
industrial countries may find impractical or even impossible to impose.
Countries without a chemical industry, in which the clandestine manufacture
of heroin nevertheless takes place, may find it practicable to prohibit the
importation and possession of acetic anhydride. Other countries may con-
sider it impractical to go so far, but may find it possible to take measures
against the exportation of acetic anhydride to countries which obviously have
no legitimate use for this substance, and in which the clandestine manufacture
of heroin takes place or from which the chemical may be exported to other
countries which have a problem of such manufacture.

4. The vagueness of the wording of paragraph 8 leaves it practically
to the discretion of each Party to decide to what substances it should apply
the control provided in this paragraph, and what measures it would be prac-
ticable to take.

8 Records, vol. I1, p. 78.
4 Records, vol. I, p. 64.

Paragraph 9

9. Parties are not required to apply the provisions of this Conven-
tion to drugs which are commonly used in industry for other than
medical or scientific purposes, provided that:

(z) They ensure by appropriate methods of denaturing or by
other means that the drugs so used are not liable to be abused or have
ill effects (article 3, paragraph 3) and that the harmful substances
cannot in practice be recovered; and

(b) They include in the statistical information (article 20) furnished
by them the amount of each drug so used.

Commentary
1. The provisions of this paragraph were already included in the Second
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Draft of the Single Convention on Narcotic Drugs, * prepared by the Secre-
tariat of the United Nations in accordance with decisions of the Commission
on Narcotic Drugs. When the Commission decided at its tenth session to
incorporate these provisions in the Draft Treaty, ? it was mentioned in the
discussion that morphine was used in certain processes of photography. 3
How frequent this use was, and whether it still exists at present, are not known
to the Secretariat of the United Nations; but cases certainly occur in which
chemicals commonly used in industry for other than medical or scientific
purposes turn out also to have useful medical properties. 2 It cannot there-
fore be excluded that a drug falling under the international narcotics régime,
or a substance which because of its dangerous properties should be placed
under that régime by operation of article 3, might be needed for wide use in
industrial processes other than those of pharmaceutical factories. It would
hardly be feasible to apply to drugs used in industrial processes the restrictive
controls of the international narcotics régime.

2. It was mentioned in the Plenipotentiary Conference, during the
discussion of the draft of the paragraph under consideration, ¢ that the pro-
vision was of no immediate practical importance, but had been inserted to
anticipate possible future developments. * The developments appear still to
be in the future at the time of this writing.

3. The liability “to be abused” or to “have ill effects” which is men-
tioned in subparagraph (¢) and which must be prevented by the Government
concerned “by appropriate methods of denaturing or by other means”, is the
same dangerous property as that which under article 3, paragraph 3, sub-
paragraph (iii) justifies the placement of a substance under the international
narcotics régime. See below, comments on that subparagraph. Not only
must Governments ensure that the recovery of drugs used up in manufacture
is prevented or made impracticable, but it must also be made impossible or
impracticable to restore the dangerous properties of those drugs which are
not used up in the industrial process, but only transformed for use for harmless
non-medical purposes, e.g. as dyes.

4. Under article 20, paragraph 1, subparagraph (b), Governments must
include in their annual statistical reports to the Board the quantity of each
drug ¢ utilized for the manufacture of any substance not covered by the Single
Convention, and the name of the substance obtained. ? The Board could
therefore require information on the quantities of drugs used up in the manu-
facture of other substances not only under the special provision of article 2,

1 Document E/CN.7/AC.3/7.

2 Commission on Narcotic Drugs. Report on the tenth session, Official Records
of the Economic and Social Council, Twentieth Session, Supplement No. 8, para. 112
and annex D, p. 8.

3 Ibid., para. 111.

¢ The final text is literally the same as the draft; see article 2, para. 4 of the Third
Draft, Records, vol. 11, p. 3. The bracketed references differ in their numbers, but
point to the same substantive provisions.

5 Records, vol. 11, p. 79.

¢ Article 1, para. 1, subpara. ().

? Form C/S of the Board (4th edition, November 1969), table I, column C,
sub-column 3.
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paragraph 9, subparagraph (b) but also under the general rule of article 20.
It is, however, suggested that Parties, under the special provision would also
have to furnish data on the amount of drugs which are not used up, but
retain their separate identity and are made harmless—as required by article 2,
paragraph 9, subparagraph (a)—for employment for other than medical or
scientific purposes, i.e. for common industrial uses.

5. Failure to furnish information under article 2, paragraph 9, sub-
paragraph (b) would not only constitute a violation of this provision and
possibly of article 20, paragraph 1, subparagraph (b), but would also render
illegal the non-application of the full narcotics régime prescribed by the Single
Convention to the use of the drugs.




Article 3
CHANGES IN THE SCOPE OF CONTROL

General comments

1. The need for extending international control to additional drugs,
without the delay which would be caused by the need to conclude a new treaty
each time the occasion arises, was already felt at an early stage of the evolution
of the international narcotics régime. The first narcotics treaty which has a
procedure for placing additional drugs under control is the 1925 Convention.
Two other treaties preceding the Single Convention, namely, the 1931 Conven-
tion and the 1948 Protocol, also had provisions to this effect.

2. The 1925 Convention as amended by the 1946 Protocol authorized
the World Health Organization® to extend its application to “any narcotic
drug” which it found to be “liable to similar abuse and productive of similar
ill effects as the substances” 2 to which Chapter III of the Convention applied
(i.e., similar to those of medicinal opium, cocaine, ecgonine, morphine, heroin
and galenical preparations (extracts and tinctures) of Indian hemp (canna-
bis)). * The control régime of the Convention could thus be extended to
morphine-like, cocaine-like and cannabis-like drugs, whatever may be their
chemical structure, but the World Health Organization’s action was only a
“recommendation” which became binding solely upon those Parties to the
1925 Convention which expressly accepted it.

3. The World Health Organization was also empowered ¢ to exempt
from the application of the 1925 Convention a preparation of a drug controlled
by Chapter III of that Treaty if it found that the preparation “cannot give
rise to the drug habit” on account of the medicament or medicaments with
which the drug was compounded and which in practice precluded the recovery
of the drug. °

4. The 1925 Convention did not provide for revision of these two kinds
of decisions.

5.  The 1931 Convention provided ® for extension of control to additional
drugs by decisions of international organs which did not require acceptance
by the Parties but were automatically binding upon them. This authority

! Article 10; the unamended text gave this authority to the Health Committee
of the League of Nations.

2 As to the language describing the additional drugs see also the wording of
article 14, para. (d) of the 1912 Convention; article 1, para. 1 of the 1948 Protocol
and also article 3, para. 3, subpara. (iii) of the Single Convention.

3 Article 4 of the 1925 Convention.

4 Article 8 as amended by the 1946 Protocol; the unamended article gave this
power to the Health Committee of the League of Nations.

5 For substantially the same conditions for placing a preparation in Schedule III
of the Single Convention, see article 3, para. 4.

8 Article 11.

74



Art. 3—Changes in the Scope of Control 75

was however, limited to two narrowly defined chemical groups, namely to
products “obtained from any of the phenanthrene alkaloids of opium or from
the ecgonine alkaloids of the coca leaf”. A finding by the World Health
Organization ? that such a product was “capable of producing addiction”
obliged Governments to place the drug under the régime applicable to drugs in
Group I of the 1931 Convention. 8 If the World Health Organization ? found
however, that the produce was “not itself a drug capable of producing addic-
tion, but is convertible into such a drug”, the decision whether the régime for
drugs in Group I or that for drugs in Group II should be applied was taken
by an ad hoc Expert Committee of three members, of whom one member
was selected by the Government “concerned” (i.e. which initiated the pro-
cedure by its notification to the Secretary-General of the United Nations), °
one by the Commission on Narcotic Drugs 1® and the third member by the
two members so selected. Parties to the 1931 Convention were bound by
the Expert Commission’s decision, but could, of course, apply the stricter
régime of drugs in Group I if the Expert Committee had decided for the
régime of drugs in Group II. Any decision taken by this procedure could
be revised by the same procedure.

6. The 1931 Convention also provided for a system of provisional
control pending completion of the procedure just outlined. No trade in or
manufacture for trade of any product obtained from the two chemical groups
in question, which was not in use on 13 July 1931 *!* for medical or scientific
purposes and had not yet been placed under the régime of the 1931 Convention
either directly by its article 1 or by the procedure of its article 11, could take
place unless and until the Government concerned was satisfied that the product
in question was of medical or scientific value. If such a Government per-
mitted trade or manufacture, it was obliged, pending the World Health
Organization’s or Expert Committee’s action, to apply to the product involved
the régime of the 1931 Convention regarding drugs in Group I unless it deter-
mined that the drug was not capable of producing addiction or of conversion
into a product capable of producing addiction. The Government was obliged
in any event to notify the Secretary-General of the United Nations ? of its
authorization of trade or manufacture. The Secretary-General, ° on his part,
informed the World Health Organization !? and the other Parties to the 1931
Convention. It may be noted that the World Health Organization 2 could
not act unless the procedure had been initiated by a Government’s noti-
fication. 13

? Under article 11 as amended by the 1946 Protocol; the finding was made under
the amended text by the Health Committee of the League of Nations.

8 Regarding Groups I and II of the 1931 Convention and the division of Group I
into subgroup (a) and (b) see above comments on article 2, paras. 1 and 2.

® Prior to the 1946 Protocol, the notification was addressed to the Secretary-
General of the League of Nations.

1o Prior to the 1946 Protocol, by the League’s Advisory Committee on Traffic
in Opium and Other Dangerous Drugs.

1 J.e. date of conclusion of the 1931 Convention.
12 Prior to the 1946 Protocol the Health Committee of the League of Nations.

13 Underarticles 8 and 10 of the 1925 Convention, the procedure could be initiated
by the World Health Organization itself (and could be so initiated by the Health
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7. Notification by any Government permitting trade or manufacture
and the decisions of the World Health Organization ** and Expert Committee
were mandatory under this procedure.

8. Chemical progress since the conclusion of the 1931 Convention has
led to the discovery of an increasing number of drugs which are “addiction-
producing” or “convertible into addiction-producing drugs”, but which are not
obtained “from any of the phenanthrene alkaloids of opium or from the
ecgonine alkaloids of the coca leaf”, and therefore cannot be placed under
international control by the procedure of article 11 of the 1931 Convention.
Governments reacted to this development by adopting the 1948 Protocol,
which created a machinery for extending the controls of the 1931 Convention 14
to synthetically manufactured drugs. Under the provisions of this treaty,
if a Party considered that a drug “which is or may be used for medical or
scientific purposes” and to which the 1931 Convention did not apply 1° “is
liable to the same kind of abuse and productive of the same kind of harmful
effects as the drugs” under the régime of the 1931 Convention, i.e. had mor-
phine-like or cocaine-like effects or was convertible into drugs having these
effects, 1¢ that Party was bound to notify the Secretary-General of the United
Nations accordingly and to send to him “all material information in its
possession” relating to the matter. The Secretary-General, on his part, was
required “immediately” to transmit the notification and information to the
other Parties, to the Commission on Narcotic Drugs and to the World Health
Organization. 7 If that Organization found that the drug involved was
“capable of producing addiction or of conversion into a product capable of
producing addiction”, it had to decide whether the régime of the 1931 Conven-
tion governing drugs in Group I or that governing drugs in Group II should
apply. *®* The World Health Organization’s decision bound the Parties to
the Protocol, ** which might, however, apply the stricter régime applicable
to drugs in Group I to a substance placed by the World Health Organization
under the régime governing drugs in Group II. The Commission on Narcotic
Drugs was empowered pending the procedure before the World Health
Organization, to place the drug in question under provisional control. The
Parties to the Protocol were bound by this decision of the Commission, and
were obligated to apply provisionally to the substance involved the régime
of the 1931 Convention governing drugs in Group L. 2® It may be noted that
under the 1948 Protocol the procedure could be initiated only by a Party,

Committee of the League of Nations prior to the 1946 Protocol); the World Health
Organization also could not act under the 1948 Protocol without a notification by a
Party, but it may itself initiate the procedure of article 3 of the Single Convention.

4 And thus also of the 1925 Convention; see article 13 of the 1931 Convention.
15 And cannot be extended by the procedure of article 11 of that Convention.

16 Opium, coca leaf and cannabis (Indian hemp) are expressly excluded from the
scope of the 1948 Protocol; see article 4 of that Protocol.

17 Article 1, para. 1 of the 1948 Protocol.

18 Article 1, para. 2. The application of the régime of the 1931 Convention
includes the application of provisions of the 1925 Convention; see article 13 of the
1931 Convention.

19 Article 1, paras. 3 and 4 of the 1948 Protocol.
20 Article 2 of the 1948 Protocol; see also above, foot-note 18.
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and that the notifications of Parties as well as the decisions of the World
Health Organization to place drugs under control were, under the conditions
of that treaty, mandatory. A Party which considered that a drug had the
harmful effects envisaged by the Protocol had an obligation to make the noti-
fication which initiated the procedure, and the World Health Organization
had an obligation to decide to place the drug under international control if
it found that it had such properties. Its discretion was restricted to choosing
between two régimes, the one applicable to drugs in Group I and the other
governing drugs in Group II. The chemical structure of the drug was ir-
relevant for the World Health Organization’s decision. According to the
letter of the Protocol, a Party would have to make the notification even in
the case of a drug which was still in the laboratory stage, and which was thus
neither manufactured for trade nor admitted in trade nor likely to appear in
the illicit traffic. Parties, however, very often failed to make notifications
concerning drugs which were addiction-producing or convertible into addiction-
producing drugs, but which existed only in the laboratory stage and were
thus unlikely to be made by clandestine manufactures or to be traded illicitly.
They did this without any objection raised by other Parties. The number of
drugs which have the dangerous properties envisaged by the 1948 Protocol,
but which exist only at the laboratory stage and which, since their chemical
and pharmacological properties are known only to the manufacturers and
scientists concerned, are not likely to be abused is very great indeed, and
continuously increasing. To place all of them under control, without any
consideration of such practical factors, would unduly encumber the proce-
dures and administrative machinery of the international narcotics régime.

9. The decisions taken under the terms of the 1948 Protocol could be
revised in the light of subsequent experience by the same procedure as that
by which they were taken. !

10. The procedure of the Single Convention 2* for placing additional
drugs under control, changing their régime, freeing drugs from control,
exempting preparations from measures of control and abolishing such exemp-
tions took over several features from the preceding narcotics treaties; it
differs, however, from each of the earlier procedures in some respects.

11. As under all three of the preceding treaties, control under the Single
Convention can be extended only to substances which have similar dangerous
properties to those of drugs already under control. 22

12. As under the 1925 Convention and the 1948 Protocol, but unlike
the 1931 Convention, the control of the Single Convention may be extended
to a substance of any chemical structure whatsoever. Unlike the 1931 Conven-
tion and the 1948 Protocol, but similarly to the 1925 Convention, ¢ the
procedure of the Single Convention may be initiated not only by a Party,
but also by the World Health Organization.

21 Article 3 of the 1948 Protocol.
22 Article 3.
23 Under article 1, para. 1 of the 1948 Protocol the additional drugs must be

liable to the same kind of abuse and productive of the same kind of harmful effects
as the drugs already under control.

2¢ Under articles 8 and 10 as amended by the 1946 Protocol; under the unamended
version the initiative could be taken by the Health Committee of the League of Nations.
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13. The 1925 Convention did not require Governments to notify an
international organ of the need for control of additional drugs ?* or of the
desirability of exempting preparations, 2¢ although it did not prevent a State
from making such a notification in order to set in motion the required pro-
cedure. The 1931 Convention and 1948 Protocol required Parties, under
the conditions specified therein, ?? to notify to the Secretary-General 2® the
drug involved. This notification initiating the procedure was thus “man-
datory”. Under the Single Convention, Parties are obliged to furnish to
the Secretary-General only such information as in their opinion may require
changes in control, i.e. changes in the Convention’s “Schedules”. 2 Onerous
decisions taken under article 3 of the Single Convention are automatically
binding upon Parties, as were the corresponding decisions under the 1931
Convention and the 1948 Protocol, but not under the 1925 Convention.
The Single Convention expressly authorizes 2° Parties to apply stricter controls
than those which it requires, but this is undoubtedly also the case under the
earlier treaties, although they do not contain such an express provision.

14. The Single Convention authorizes the Commission on Narcotic
Drugs to order, pending the outcome of the procedure on the control status
of the drug involved, the provisional application of control. 3 The 1948
Protocol contained the same provision, 32 while the 1925 Convention did not
provide for provisional control and the 1931 Convention defines the drugs
to which provisional control had automatically to be applied. 33

15. Decisions under article 3 of the Single Convention can subsequently
be revised. Provision for revision of the corresponding decisions existed
in the 1931 Convention 3¢ and in the 1948 Protocol, 3® but not in the 1925
Convention. Like the 1925 Convention, 3¢ the Single Convention permits
decisions %7 exempting preparations from measures of control, which are
however not so far reaching 38 as those of the older treaty.

16. The Commission on Narcotic Drugs takes the final as well as the
provisional decisions under article 3 of the Single Convention while under
the earlier treaties the only decisions of this kind it could take were the pro-

25 Article 10.
26 Article 8.

27 Article 11, para. 2 of the 1931 Convention; article 1, para. 1 of the 1948 Pro-
tocol.

28 Under the text of the 1931 Convention as amended by the 1946 Protocol,
to the Secretary-General of the United Nations, under the original text to the Secretary-
General of the League of Nations.

2% Article 3, para. 1.

° Article 39.

1 Article 3, para. 3, subpara. (ii); see also subpara. (i).

32 Article 2.

3 Article 11, para. 1.

4 Article 11, para. 7.

35 Article 3.

¢ Article 8.

7 Article 3, para. 4.

8 Article 2, para. 4; see above, comments on that paragraph.
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visional decisions under the 1948 Protocol. 3®* The decisions under the
1925 Convention were taken by the World Health Organization, ° and under
the 1931 Convention by that Organization ** and by the ad hoc Expert Com-
mittees 42 respectively. The 1948 Protocol makes the World Health Organi-
zation responsible for final decisions 4* and the Commission on Narcotic
Drugs 44 for those regarding provisional control.

17. The Commission can make changes in the Schedules of the Single
Convention only in accordance with recommendations of the World Health
Organization, but it can refuse to make changes recommended by that
Organization; see below comments on article 3, paragraph 3, subparagraph (iii);
and paragraphs 4, 5 and 6.

18. An appeals procedure is provided only in the Single Convention. 48
Decisions of the Commission on Narcotic Drugs amending any of the schedules
of the Convention are subject to review by the Economic and Social Council
upon the request of any Party. Decisions of the Commission to place a drug
under provisional control are, however, not subject to this review. 4%

19. The Commission at its twentieth session adopted a resolution 47
providing that if a recommendation is made by the World Health Organization
for the control of a new narcotic substance, and the Commission is not in
session and will not within a period of three months be in session, a decision
should be taken by the Commission before its next session. ‘¢ The resolution
requests the Secretary-General #° for that purpose to arrange in those excep-
tional circumstances for a decision of the Commission to be taken by a vote
by mail or telegram. Each member of the Commission, on being consulted,
may indicate his agreement or disagreement or propose that the decision be
deferred pending full discussion of the matter at the Commission’s next
session.

20. It is submitted that if a member “proposes” that the decision be
deferred until the next session, no action can be taken on the matter involved

3% Article 2.

40 Articles 8 and 10 as amended; prior to the 1946 Protocol, the decisions were
taken by the Health Committee of the League of Nations.

4 Article 11, paras. 3 and 4 as amended by the 1946 Protocol; prior to this
Protocol the decisions were taken by the Health Committee of the League of Nations
(and ad hoc Expert Committee).

42 Article 11, para. 4.

4 Article 1, paras. 2-4.

i Article 2.

4 Article 3, para. 8; see however, article 12, para. 3, subpara. (b) of the 1953
Protocol for a different appeals procedure, i.e. for appeal against the imposition of
a mandatory opium embargo by the Permanent Central Board. This mandatory
embargo can now be imposed by the International Narcotics Control Board; see
article 45, para. 2 of the Single Convention.

4 Article 3, para. 3, subpara. (ii) of the Single Convention.

47 Resolution I (XX), Commission on Narcotic Drugs, report on the twentieth
session. Official Records of the Economic and Social Council, Fortieth Session,
Supplement No. 2, paras. 60 and 61; see also below comments on article 7.

4 QOperative para. 1 of the resolution.

49 Operative para. 2 of the resolution.
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before that session. This view accords with the practice of the Commis-
sion. %°

21. It is obvious that the application of this procedure is generally
feasible only in respect to non-controversial questions.
22. The Commission’s resolution does not appear to apply to action on

provisional control pursuant to article 3, paragraph 3, subparagraph (ii)
prior to the recommendation of the World Health Organization. %!

*¢ Commission on Narcotic Drugs, report on the twenty-first session (1966),
Official Records of the Economic and Social Council, Forty-Second Session, Supple-
ment No. 2, paras. 61 and 62. ’

1 See below comments on article 3, para. 3, subparas. (i) and (ii).

Paragraph 1

1. Where a Party or the World Health Organization has infor-
mation which in its opinion may require an amendment to any of the
Schedules, it shall notify the Secretary-General and furnish him with
the information in support of the notification.

Commentary

1. The procedure under article 3 for a change in a schedule requires
a notification either by a Party to the Convention or by the World Health
Organization to the Secretary-General of the United Nations that such a
change is in its opinion needed. The procedure cannot be set in motion
without such a notification.

2. The amendment which may be required in the opinion of the Party
or the World Health Organization, and consequently is made the subject
of a notification to the Secretary-General, may involve:

Placing an uncontrolled substance under international control by inserting it in Sche-
dule I or II or by inserting it simultaneously in Schedules I and IV and thus
subjecting it to the stricter régime applicable to drugs in Schedule IV

Changing the régime applicable to a drug by:

Transferring a drug from Schedule I to Schedule II or vice-versa,

Placing in Schedule IV a drug already in Schedule I,

Deleting a drug listed in Schedules I and IV from the latter Schedule;
Exempting a prescription from certain controls by including it in Schedule III;
Cancelling such an exemption by deleting from Schedule III a preparation listed

therein;

Freeing a drug from international control by deleting it from Schedule I or II and,
if the action concerns a drug which is in Schedule I as well as in Schedule IV,
by removing it from both these Schedules.

3. Itis left to the judgement of the Party or World Health Organization
to decide whether such an amendment is required; but if either is of the
opinion that an amendment is required, it is bound to make the notification
mentioned in the paragraph. This provision, like all the other provisions of
the Single Convention, must of course be carried out in good faith.
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4. An amendment to a Schedule is “required” if it is needed to combat
the abuse of “narcotic” drugs, or to facilitate the availability of the drugs
for the relief of pain and suffering without endangering the basic aim of the
Single Convention, i.e. that of fighting drug abuse. ?*

5. Not every newly discovered “narcotic” 2 drug needs to be placed
under international control. If a Government does not intend to permit
the commercial manufacture of, or trade in, such a drug, if it is highly improb-
able that any other Government would do so and if there is moreover no
danger that the drug could be made by clandestine manufacturers, the opinion
might be justified that the discovery does not “require an amendment to any
of the Schedules”. The Government concerned would in such a case be
justified in not making the notification mentioned in the paragraph. In fact,
numerous “narcotic drugs” existing only in laboratories are not subject to
international control, and, not being in trade, do not present a significant
risk of abuse or of illicit traffic. ®

6. The notification should contain the exact chemical structure (formula)
of the substance and all its names known to the Party or to the World Health
Organization, as the case may be.

7. The information which must be furnished “in support of the noti-
fication” should include all the data which could assist the Commission on
Narcotic Drugs, and if furnished by a Government, also the World Health
Organization, in performing its functions under article 3. The information
should also enable the Parties to the Convention, other than the Government
furnishing it, to take a position on the control problem involved, and to send
to the World Health Organization or to the Commission or to both such
comments as they consider useful. It should include data on relevant research,
and in particular on clinical experiments. The texts or adequate summaries
of useful publications dealing with the matter should be enclosed, and exact
bibliographical references should be given. The notification should be
furnished in one of the official languages of the United Nations. Speedy
action to extend the narcotics régime to the uncontrolled substance involved
often being very important, it would be helpful if Governments would supply
the notification and at least the most essential parts of the supporting infor-
mation in all languages which at that particular moment are the working lan-
guages of the United Nations Secretariat for documents of this kind.

! See preamble of the Single Convention.

% J.e. having harmful properties of the kind of those justifying international
control (article 3, para. 3, subpara. (iii)).

¢ See above the general comments on article 3.
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Paragraph 2

2. The Secretary-General shall transmit such notification, and
any information which he considers relevant, to the Parties, to the
Commission, and, where the notification is made by a Party, to the
World Health Organization.

Commentary

1. The Secretary-General must forward the full text of the notification.
He may add such explanatory comments as he considers fit. He may suggest
to the Party concerned or to the World Health Organization revisions which,
if accepted, he may incorporate in the document which he dispatches. He
may himself correct obvious typing mistakes to avoid delay which an inquiry
may cause in a procedure which should be expeditious.

2. The notification must be sent by the Secretary-General to all Parties,
to the Commission on Narcotic Drugs and, if it is made by a Party, to the
World Health Organization. It would, however, be useful to send it also to
the International Narcotics Control Board, which would thus be enabled to
take all preparatory steps necessary to put its control of the drug involved
immediately into effect if the Commission takes a decision to control.

3. The supporting information which Governments furnish is sometimes
very bulky and contains repetitions or irrelevant data or both. The Single
Convention authorizes therefore the Secretary-General to forward only
information which he considers relevant, ! to avoid the unnecessary burden
of bulky reproductions and heavy costs of translation. He may transmit
excerpts or summaries. He may choose to transmit only a part of the infor-
mation to Governments, but the whole or a larger part to the World Health
Organization, since the latter transmission may not require any work of trans-
lation. The Secretary-General may also choose to forward in the original
language, without translation, the whole or parts of the supporting information,
in particular that of a scientific nature such as scientific articles, on the assump-
tion that the scientific advisers of the Governments are able to read in the foreign
language involved, the technical literature in their special field.

4. The question arises whether the Secretary-General can reject a
limine a notification by a Government of a State which is not a Party and
inform the notifying Government that he will not take action under article 3,
paragraph 2, since only Parties to the Single Convention or the World Health
Organization may make notifications pursuant to article 3, paragraph 1.
The text of paragraph 2 appears to justify such action by the Secretary-General
since he is required only to transmit to the adressees mentioned in that para-
graph “such notification”, which clearly refers to a notification made under
paragraph 1, i.e. a notification by a Party or the World Health Organization.

1 Under article 1, para. 1 of the 1948 Protocol the Party concerned had to send
the notification “with all material information in its possession” to the Secretary-
General of the United Nations, who must “transmit it immediately” to the other
Parties, to the Commission on Narcotic Drugs and to the World Health Organization.
Although he had no express treaty authority to do so, the Secretary-General has in
fact under this provision sometimes transmitted only a part of the bulky information
received, omitting what he considered irrelevant.
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It is, however, suggested that it would be preferable if he would forward the
notification of a State not a Party to the Governments and organizations
mentioned in paragraph 2, and thus leave it to the Commission to refuse to
take action. By such a course of action the Secretary-General might bring
to the attention of the Parties and the World Health Organization information
which may in fact “require an amendment to any of the Schedules”, 2 and thus
enable a Party or that Organization to make the formal step which would
be needed to commence the procedure. It may, moreover, sometimes be
difficult to decide whether the notifying country is a Party or not. This may
be a controversial question which the Secretary-General may wish to avoid.

5. It would not, however, be appropriate for the Secretary-General
to circulate any notification emanating from a private person, firm or society.
If the information transmitted appeared to have any value, it could be inform-
ally communicated to the World Health Organization.

2 Article 3, para. 1.

Paragraph 3, subparagraphs (i) and (ii)
3. Where a notification relates to a substance not already in
Schedule I or in Schedule IT,

(i) The Parties shall examine in the light of the available infor-
mation the possibility of the provisional application to the substance
of all measures of control applicable to drugs in Schedule I;

(ii) Pending its decision as provided in subparagraph (iii) of this
paragraph, the Commission may decide that the Parties apply pro-
visionally to that substance all measures of control applicable to drugs
in Schedule I. The Parties shall apply such measures provisionally
to the substance in question.

Commentary
Provisional control

1. Placing an uncontrolled dangerous substance under the international
narcotics régime may sometimes be very urgent in order to prevent a wide
spread of abuse before it is brought under control. The procedure of article 3
of the Single Convention, requiring action by the World Health Organization
as well as by the Commission, may, however, be too time-consuming to prevent
extensive addiction to an uncontrolled substance. * It is for this reason that
the Single Convention, following the example of earlier narcotics treaties, 2
provides for provisional control measures pending the procedure for placing
a substance under the international régime.

! Under the earlier narcotics treaties, the functions of the World Health Organiza-
tion regarding the control status of a drug have been delegated by the World Health
Assembly to the Director General of the Organization to facilitate speedy action;
see resolution of the World Health Assembly WHA 7.6 (May 1954).

2 J.e. the 1931 Convention (article 11, para. 1) and the 1948 Protocol (article 2);
see above the general comments on article 3.
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2. The Convention has two different provisions dealing with this subject;
a discretionary one by which the application of provisional control measures
is left to the judgement of each Party (article 3, paragraph 3, subparagraph (i)),
and a mandatory one which binds the Parties to carry out a decision of the
Commission on Narcotic Drugs to place a substance under provisional control
(article 3, paragraph 3, subparagraph (ii)).

3. The provisional control in question is in both cases the régime
applicable to drugs in Schedule I, i.e. the standard régime of the Single Conven-
tion. 3

4. The discretionary rule requires the Parties to “examine in the light
of the available information the possibility” of applying this provisional control
to a substance respecting which the procedure has begun under article 3 of
the Single Convention to apply the international narcotics régime. The
“available information” which should be the basis of a Government’s exam-
ination consists not only of the notification and supporting data which it
receives from the Secretary-General of the United Nations in accordance
with article 3, paragraphs 1 and 2, but also of such data which it already
possesses or may obtain from other sources. *

5. Under the mandatory ® rule, the Commission on Narcotic Drugs
may require that, pending its final decision which it can take only after it has
received a recommendation of the World Health Organization on the matter, ¢
the Parties place the substance in question under provisional control. This
rule is substantially the same as that of the corresponding provision of the
1948 Protocol. ?

6. The Commission can take the decision on provisional control on
the basis of notification and supporting data which it receives from the Secre-
tary-General of the United Nations under article 3, paragraph 2, but also in
the light of such other information as may be put at its disposal by the Secre-
tariat of the United Nations, by the World Health Organization whose repre-
sentative regularly attends the sessions of the Commission, by Governments
which as Commission members 8 or observers participate in the deliberations
of the Commission, or by the representatives of these Governments in their
capacity as experts in the field.

3 See above comments on article 2, para. 1; similarly the provisional régime of
the 1931 Convention and of the 1948 Protocol is that applicable to drugs in Group 1;
see article 2 of the 1948 Protocol and the Commentary on the 1931 Convention,
para. 114 (p. 156); see also above the general comments on article 3.

4 See also resolution 730 D (XXVIII) of the Economic and Social Council.

s Article 3, para. 3, subpara. (ii).

¢ Article 3, para. 3, subpara. (iii); see also para. 5.

7 Article 2 of that Protocol; the provisional control decreed by the Commission
under this provision must be applied pending the procedure on the control status
of the substance involved, before the World Health Organization, which takes the
final decision under that treaty, and not the Commission.

¢ The Commission is at present composed of Governments; see resolution 9 (I)
of the Economic and Social Council, as amended up to and including the Council

resolution 1147 (XLI); see also below comments on articles 5 and 7 and foot-note 3
to the comments on article 8.
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7. By a resolution ? of the Commission in force at the time of this
writing, the Commission under certain circumstances may vote by mail or
telegraph regarding the extension of international control to an additional
drug. Though the resolution does not apply to decisions on provisional
control, in any event, prior to the World Health Organization’s recommen-
dation, there seems to be no legal obstacle to adopting, by such voting, decisions
on provisional control, provided always that the right of members of the Com-
mission to participate fully in the decision-making process is not thereby
impaired, and in particular provided that they are not prevented from bringing,
if they so wish, their views on the question to the attention of the other mem-
bers before the vote is taken. Voting by mail or telegraph on provisional

control would, however, generally be feasible only in regard to non-contro-
versial matters.

8. The Commission’s decision on provisional control must be com-
municated by the Secretary-General to all Members of the United Nations,
to other States Parties to the Single Convention, to the World Health Organiza-
tion and to the International Narcotics Control Board, as provided for in
paragraph 7 of article 3.

9. Decisions pursuant to article 3, paragraph 3, subparagraph (ii)
are not subject to review under article 3, paragraph 8 nor under article 7.

¢ Resolution 1 (XX) adopted during the twentieth session of the Commission;
Official Records of the Economic and Social Council, Fortieth Session, Supplement No. 2,
para. 60; see also above general comments on article 3.

Paragraph 3, subparagraph (iit)

(iii) If the World Health Organization finds that the substance is
liable to similar abuse and productive of similar ill effects as the drugs
in Schedule I or Schedule II or is convertible into a drug, it shall com-
municate that finding to the Commission which may, in accordance
with the recommendation of the World Health Organization, decide
that the substance shall be added to Schedule I or Schedule II.

Commentary

Placing uncontrolled substances under the international narcotics régime

1. Two bodies must act under subparagraph (iii) to submit an uncon-
trolled substance to the controls of the Single Convention: the World Health
Organization and the Commission on Narcotic Drugs of the Economic and
Social Council of the United Nations.

2. Tt is left to the World Health Organization to determine which of its
organs should exercise the functions with which it is entrusted under the
Single Convention. At the time of this writing, it is the Director General
of the Organization who is authorized to perform the functions under
article 3. He may act on the advice of such bodies or experts as he chooses

1 Resolution WHA 18.46 (May 1965) of the World Health Assembly; see also
the Assembly’s resolution WHA 7.6 (May 1954).
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to consult. As a rule he acts at present on the recommendation of the WHO
Expert Committee on Drug Dependence. *

3. The action of the World Health Organization under subparagraph (iii)
consists of two parts, both of which are mandatory. It must first make a
finding whether the substance in question has harmful effects which justify
its subjection to international control. It must determine whether the sub-
stance is “liable to similar abuse and productive of similar ill effects as the drugs
in Schedule I or II”, i.e. as substances already subject to the narcotics régime
of the Single Convention, or whether it “is convertible into a drug”, i.e. into
such a controlled substance. Secondly, if its finding is affirmative, the World
Health Organization must make a recommendation as to the régime, i.e. wheth-
er the rules applicable to drugs in Schedule I or those applicable to drugs
in Schedule II should be applied. If it recommends the régime governing
drugs in Schedule I, it may, under the conditions set out in article 3, para-
graph 5, also make a recommendation to place the substance in Schedule IV.
See below, comments on that paragraph.

4. The Technical Committee of the Plenipotentiary Conference applied
two general criteria in preparing the lists of substances in the Schedules of
the Single Convention: the substance’s “degree of liability to abuse”, and
its “risk to public health and social welfare”. The Committee stated also
more specifically that the substances which it listed for Schedule I were those:

“(a) Having addiction-producing or addiction-sustaining properties greater
than those of codeine and more or less comparable to those of morphine;

“(b) Convertible into substances having addiction-producing or addiction-
sustaining properties with an ease or yield such as to constitute a risk of abuse
greater than codeine; or

“(c) Having a liability to abuse comparable to that of cannabis, cannabis
resin or cocaine; or

“(d) Convertible into substances having a liability to abuse comparable
to that of cannabis, cannabis resin or cocaine”.

The Committee also reported that it listed for inclusion in Schedule II sub-
stances:

“(a) Having addiction-producing or addiction-sustaining properties not
greater than those of codeine but at least as great as those of dextropropoxy-
phene; 3 or

“(b) Convertible into a substance having addiction-producing or addiction-
sustaining properties with an ease and yield such as to constitute a risk of abuse
not greater than that of codeine”.

5.  To sum up, it results that the substances in these two Schedules, i.e.
the drugs under the narcotics régime, have morphine-like, cocaine-like or
cannabis-like effects or are convertible into “drugs” having such effects.

2 Formerly called successively WHO Expert Committee on Habit-Forming
Drugs, WHO Expert Committee on Drugs Liable to Produce Addiction and WHO
Expert Committee on Dependence-Producing Drugs.

3 Dextropropoxyphene was freed from control by the Commission on Narcotic
Drugs. It had been inserted in Schedule II by the Plenipotentiary Conference;
Commission on Narcotic Drugs, report on the nineteenth session, Official Records of
the Economic and Social Council, Thirty-seventh Session, Supplement No. 9, para. 157.

¢ Records, vol. 11, p. 263-264; see also vol. I, pp. 190-191.
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6. The similarity of abuse and ill-effects which the World Health
Organization must determine is therefore the similarity to those of morphine-
type, cocaine-type or cannabis-type drugs; but there may be varying degrees
of “similarity”, and the Single Convention does not indicate what degree is
required. It is therefore generally left to the judgement of the World Health
Organization to decide what it considers as “similarity” for the purposes
of article 3, paragraph 3, subparagraph (iii). It will be guided in this evaluation
by the risk which in its opinion the substance involved presents for “public
health and social welfare”; but it follows from the history of the drafting
of the Single Convention that a very important restriction is imposed on this
discretion of the World Health Organization. The Office of Legal Affairs of
the United Nations ruled, in an opinion given to the Commission on Narcotic
Drugs at its twenty-third session, that barbiturates, tranquillizers and ampheta-
mines were outside the scope of the Single Convention. It pointed out that
there was an understanding at all stages of the drafting of the Single Conven-
tion, in particular at the Plenipotentiary Conference of 1961 which adopted
that treaty, that the Convention was not applicable to these three types of
substances, although the effects of amphetamines have some degree of simi-
larity to cocaine, and those of barbiturates and tranquillizers to morphine.
The Legal Office also mentioned that this obstacle to extending the application
of the Single Convention to these drugs could informally be removed by
agreement of the Parties on the matter, but no such agreement existed. ®

7. Hallucinogenic drugs such as mescaline, psilocine, tetrahydrocanna-
binols, or LSD-25 are, however, not excluded from the scope of article 3,
paragraph 3, subparagraph (iii) if the World Health Organization should
find that they present the “similarity” to cannabis and cannabis resin required
under that subparagraph. The fact that a substance considered for inter-
national control under the procedure of subparagraph (iii) is much more
potent than the already controlled drug with which it is compared does not
affect the “similarity” required for its placement under the narcotics régime.
Etorphine and acetorphine, which are many times more potent than morphine,
have been placed in Schedule I by the Commission on Narcotic Drugs in
accordance with the recommendation of the World Health Organization,
because they were found to have morphine-like effects. ¢ Being particularly
harmful and not having any known value in the treatment of human beings,
they have also been included in Schedule IV. ? It appears that the fact that

s Commission on Narcotic Drugs, report on the twenty-third session, Official
Records of the Economic and Social Council, Forty-sixth Session, paras. 351-357;
some members of the Commission disagreed with the opinion of the Legal Office.
See also the final report of the Permanent Central Board and Drug Supervisory Body
(E/OB/23-E/DSB/25) paras. 131-142; these two organs had the same opinion as the
Legal Office; for the full text of opinion of the Legal Office see United Nations docu-
ment E/CN.7/L.306.

¢ WHO Expert Committee on Dependence-Producing Drugs, 15th Report,
sections 1.1 and 1.3, WHO Technical Report Series No. 343; Commission on Narcotic
Drugs, report of the twenty-first session, paras. 61-64, Official Records of the Eco-
nomic and Social Council, Forty-second Session, Supplement No. 2.

7 Commission on Narcotic Drugs, report on the twenty-second session, Official

Records of the Economic and Social Council, Forty-fourth Session, Supplement No. 2,
para. 43.
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the potent hallucinogenics whose abuse has spread in recent years have not
been brought under international narcotics control does not result from legal
reasons, but rather from the view of Governments that a régime different
from that offered by the Single Convention would be more adequate. &

8. The character of the Schedules may be gradually changed, since the
substances which may be included in them need not have the same, ® but only
“similar” dangerous properties to those of substances already listed. As a
consequence, the range of different substances which could be brought under
the narcotic régime by the operation of subparagraph (iii) would corres-
pondingly be increased. Some adjustment to changing conditions might be
brought about by this gradual process.

9. Not only substances which have harmful effects themselves, but also
those which are “convertible” into such dangerous substances, were included
by the Plenipotentiary Conference in the Schedules of the Single Convention
and can be added to them by the procedure of subparagraph (iii). The 1931
Convention and 1948 Protocol already provided for the control of such
“convertible” substances; 1® but when the 1931 Convention introduced in the
international field the idea of controlling “convertible” substances, the possi-
bilities of chemical synthesis were not as advanced as they were in 1948, nor
particularly as advanced as they are today. Moreover, the “convertible”
substances which could be placed under international control under article 11
of the 1931 Convention had to be products “obtained from any of the phenan-
threne alkaloids of opium or from the ecgonine alkaloids of the coca leaf”.
The range of substances which could be controlled as “convertible” was
therefore narrowly circumscribed in the 1931 Convention.

10. Neither the 1948 Protocol nor the Single Convention requires that
“convertible” substances which may be brought under their control belong to
certain chemical groups. The chemical formula of the substances is irrelevant,
and the range of chemical classes to which they may belong is thus theoretically
unlimited. Moreover, such substances as by-products of petrol or coal tar
can be “converted” into narcotic drugs, and actually are. It cannot have
been the intention of the authors of the 1948 Protocol and of the Single
Convention to place under international narcotics control anything which
may theoretically be “convertible” into narcotic drugs. The purpose of the
provisions regarding “convertible” substances is to make it as difficult as
practicable for illicit traffickers to obtain material which they could in practice,
i.e. with relative ease, transform into controlled dangerous drugs.

11. It can be seen from the discussions of the Plenipotentiary Conference
that what the delegates had in mind when they used the term “convertible”

8 Control of the hallucinogenics as well as of amphetamines, barbiturates and
tranquillizers is provided for in the Convention of 21 February 1971 on Psychotropic
Substances which also provides for a procedure, similar to that of the Single Conven-
tion, for placing additional substances under its régime; document E/CONF.58/6
and E/CONF.58/6/Corr.1 (the latter document only in English).

® Which—strictly speaking—would hardly be possible; see however article 1,
para. 1 of the 1948 Protocol.

10 Article 11, paras. 3, 4 and 6 of the 1931 Convention; article 1, para. 2 of the
1948 Protocol.
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was “easily” or “readily” convertible. 1* This has in fact been the traditional
meaning of the words “convertible” and “conversion” in the field of inter-
national narcotics treaties. 1> Moreover, the representatives at the Conference
were very often technical experts in the field of international narcotics control
or had such experts as advisers. Most of them must therefore have been
aware of the resolution adopted by the World Health Assembly in 1954 and
dealing with the matter. * In this resolution the Assembly declared that
under the 1931 Convention “a substance will be considered by the World
Health Organization as ‘convertible’ where the ease of conversion and the
yield obtained constitute a risk to public health and that in cases where there
is uncertainty whether a substance will fall under this definition, the substance
will be considered as ‘convertible’ rather than as ‘not convertible’ ”.

12. When including “convertible” substances in Schedules I and II of
the Single Convention, the Technical Committee of the Plenipotentiary
Conference, in fact accepted this definition of the World Health Organization,

as can be seen from the criteria quoted above which it used in preparing the
Schedules. 14

13. It may be concluded that the “convertibility” required by article 3,
paragraph 3, subparagraph (iii) must be of such a kind as to make it, by the
ease of the process and by the yield, practicable and profitable for a clandestine

manufacturer to transform the substance in question into controlled
drugs.

14. A substance which is not by itself “liable to similar abuse and produc-
tive of similar ill effects as the drugs in Schedules I or II” must be convertible
into a “drug”, i.e. into a controiled substance listed in either of those Schedules,
if it is to be brought under control by operation of subparagraph (iii). This
is quite clear under the English and French texts, which respectively use the
phrases “convertible into a drug” 15 and “transformable en un stupéfiant”.®
The Spanish text describes however the convertible substance as “sustancia ...
que puede ser transformada en un producto que se preste a un uso indebido
similar o que puede producir efectos nocivos semejantes”. This means that under
the Spanish text the dangerous product into which the substance concerned
must be “convertible” under subparagraph (iii) need not be in Schedule I
or II, i.e. need not itself be controlled. It is suggested that preference must
in this case be given to the English and French texts. It cannot be assumed
that the authors of the Single Convention intended to control a substance
which by itself is not harmful because it is convertible into another substance
which, however dangerous, is not itself under the international narcotics
régime. There can, however, be no objection under subparagraph (iii) to
placing simultaneously under international control both the harmless substance

as well as the dangerous substance into which the harmless one is conver-
tible.

11 Records, vol. 1, p. 66, vol. I, pp. 90-91.

12 T.e. the sense in which these terms are used in the 1931 Convention and 1948
Protocol.

13 Resolution WHA 7.7. (May 1954).
14 Records, vol. 11, pp. 263-264.
15 Article 1, para. 1, subpara. (j).
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15. The World Health Organization may recommend for inclusion in
Schedule II not only substances which are by themselves not dangerous in
the meaning of subparagraph (iii), but only convertible into “drugs”, *° i.e. into
products already under the narcotics régime, but also those substances which
have the dangerous properties themselves. 1¢

16. The WHO has very wide discretion in selecting the Schedule. It
may choose either Schedule, both for substances which are themselves dan-
gerous and for those which are not dangerous in themselves, but are convertible
into drugs. 1 It will be guided in this choice by the interest of public health
in each case, as it appears not only from the degree of danger which the sub-
stance in question presents but also from the need to make useful medicines
as easily available as may be compatible with the requirements of their control.
Substances which are comparatively less dangerous and widely used in medical
practice may therefore often be proposed for inclusion in Schedule II. The
criteria which the technical Committee of the Plenipotentiary Conference
used in establishing the Schedules and which are quoted above may offer a
useful guide in the selection of the Schedule for a substance to be recom-
mended for international control under subparagraph (iii).

17. The Commission on Narcotic Drugs decides whether a substance is
to be placed under international control. It can take a positive decision
only in accordance with the recommendation of the World Health Organiza-
tion. It can include the substance only in that Schedule which is recommended
by the Organization. If the World Health Organization recommends Sche-
dule I, the Commission cannot decide to add the substance to Schedule II,
or vice versa. The Commission must either accept the Schedule recommended
by the World Health Organization or abstain from extending control at all.
It may, however, decide to place a drug only in Schedule I and not in Schedule IV
if the World Health Organization has recommended simultaneously inclusion
in both these Schedules. In no case can the Commission decide to extend
control to a substance if the World Health Organization has not recommended
to do it.

18. It is suggested that the Commission should in principle accept
the pharmacological and chemical '7 findings of the World Health Organiza-
tion. When it does not accept the recommendation of the World Health
Organization, it should be guided by other considerations such as those of
an administrative or social nature. 8

16 Under article 11 of the 1931 Convention substances which were “addiction-
producing” could not be included in Group II, but only those which were not “addic-
tion-producing” themselves but merely convertible into addiction-producing drugs.

17 Le. as regards “convertibility”.

18 Records, vol. I; pp. 66 and 68; vol. 11, pp. 92 and 93.
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Paragraph 4

4. If the World Health Organization finds that a preparation
because of the substances which it contains is not liable fo abuse and
cannot produce ill effects (paragraph 3) and that the drug therein is
not readily recoverable, the Commission may, in accordance with the
recommendation of the World Health Organization, add that prepara-
tion to Schedule III.

Commentary
Exemption of preparations from certain measures of control

1. Preparations in Schedule III are subject to considerably more exten-
sive controls than those “for the export of which export authorizations are not
required”, i.e. which were “exempted” under the earlier narcotics treaties.
For the controls under the Single Convention and under the earlier treaties,
see above, comments on article 2, paragraph 4.

2. As in the case of all changes in the Schedules of the Single Conven-
tion, action of both the World Health Organization and of the Commission
on Narcotic Drugs is required to add a preparation to Schedule III. The
Commission cannot do this unless it is recommended by the World Health
Organization, and cannot change the definition of the preparation given by
the World Health Organization. If deciding to add a preparation to Sche-
dule III, it must act fully in accordance with the recommendation of the
World Health Organization. It may, however, refuse to make an addition
to Schedule III recommended by that Organization.

3. The Director-General of the World Health Organization is at the
time of this writing the organ authorized to act on behalf of the Organization
under paragraph 4, as in respect to all other findings and recommendations
under article 3. See above, comments on article 3, paragraph 3, subpara-
graph (iii).

4. If the World Health Organization receives through the Secretary-
General a notification from a Party stating that Party’s opinion that the addi-
tion of a given preparation to Schedule III may be required, it must examine
whether the preparation has the pharmacological and chemical properties
which under paragraph 4 justify exemption. It is, however, suggested that
even if its examination results in an affirmative finding, the World Health
Organization need not in all cases recommend the preparation’s addition to
Schedule III. It may hold that a wide consumption of the preparation in-
volved, without medical supervision, is not advisable, that exemption is not
justified in the light of sound principles of public health, and that consequently
an amendment to Schedule III is not “required”. * The World Health Orga-
nization may in particular arrive at this opinion in the case of a preparation
which, although fulfilling the conditions of paragraph 4, is only of very little
or questionable therapeutic value. It must not be overlooked that a prepara-
tion whose harmful drug content is not “readily” recoverable may nevertheless
represent some limited risk to public health. Acceptance of this risk should
be justified by some therapeutic advantages which would be offered by an

* See article 3, para. 1.
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exemption, making a useful preparation very easily available for wide consump-
tion without requiring a medical prescription. Inclusion of a preparation
in Schedule III is not favoured by the spirit of the Single Convention. 2

5. The Single Convention, however, does not contain any provision
excluding from Schedule III preparations of drugs in Schedule IV. Since
drugs in Schedule IV have no substantial therapeutic value not possessed by
other less dangerous drugs ® and are therefore not really needed in the treat-
ment of the sick, it is not very probable that a preparation of such a drug
might be so widely needed for legitimate purposes as to justify, under the
conditions of paragraph 4, exemption in order to facilitate wide-spread con-
sumption without medical supervision. It cannot, however, be excluded
from a theoretical view point that a combination containing a drug in
Schedule IV may in the future be found to have such important and widely
needed therapeutic properties as to justify exemption if the conditions of
paragraph 4 are met.

6. The Technical Committee of the Plenipotentiary Conference which
adopted the Single Convention, listed in Schedule III preparations which :

“(a) Are intended for legitimate medical use; and

“(b) Have a specified drug content and are compounded with one or more
ingredients in such a way that the preparation has no, or a negligible risk of abuse,
and in such a way that the drug cannot be recovered by readily applicable means
or in yield which would constitute a risk to public health”.*

7. The criteria mentioned under (b), although described in more detail,
are those incorporated in paragraph 4 of article 3. The 1925 Convention
provided for substantially the same conditions for exemption of preparations
from its controls. ® It has been suggested above that the criterion indicated
under (@) might also be taken into account by the World Health Organization
when considering the recommendation which it should make under article 3,
paragraph 4. The factors which may be relevant in the procedure for including
a preparation in Schedule III may be summed up as follows:

(a) Drug content of the preparation;

(b) Potency of the drug;

(¢) Nature of the admixtures, their degree of effectiveness in counter-
acting ° the dangerous properties of the drug;

(d) Practicability of recovery of the drug by illicit traffickers or persons
desiring to abuse it;

(¢) Therapeutic value and extent of the legitimate use of the preparation.
8. In arriving at its decision as to the control status of the preparation
involved the Commission will, of course, be guided by the pharmacological
and chemical findings of the World Health Organization; but the question of
the practicability of the recovery of a drug is not only a matter of chemical

* See article 39.
3 Article 3, para. 5.
4 Records, vol. 11, p. 264.

5 Article 8; see above, comments on article 2, para. 4 and the general comments
on article 3.

¢ E.g. by emetic action.
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evaluation. The conditions under which illicit traffickers may be able to
engage in the extraction of the drug in different countries, e.g. what type of
machinery or solvents may in practice be available to them, and the price
which the drug may fetch in the contraband trade may be very important
factors among the questions on which the members of the Commission will
have special expert knowledge.

9. It has been noted above that the number of preparations which are
included in Schedule III of the Single Convention is much smaller than that
of the preparations “exempted” under earlier narcotics treaties. ?

10. The procedure of article 3, paragraph 4 can also be initiated by the
World Health Organization.

7 See above comments on article 2, para. 4.

Paragraph 5

5. If the World Health Organization finds that a drug in Sche-
dule I is particularly liable to abuse and to produce ill effects (para-
graph 3) and that such liability is not offset by substantial therapeutic ad-
vantages not possessed by substances other than drugs in Schedule IV,
the Commission may, in accordance with the recommendation of the
World Health Organization, place that drug in Schedule IV.

Commentary
Insertion in Schedule IV

1. As in the case of all other changes in the Schedules, action of both
the World Health Organization and of the Commission on Narcotic Drugs
is required to bring about a new listing in Schedule IV. See above, comments
on article 3, paragraph 3, subparagraph (iii) and paragraph 4.

2. For the authority of the Director-General of the World Health
Organization to act on behalf of that Organization, see above, comments on
article 3, paragraph 3, subparagraph (iii).

3. The question arises whether the World Health Organization can make
a finding that a substance has dangerous properties as defined in paragraph 5
only if it is a drug already placed in Schedule I by the Plenipotentiary Con-
ference or by the Commission on Narcotic Drugs, or whether the Organization
has the power to make simultaneous findings that a substance should be placed
both in Schedules I and IV. The latter appears preferable from a practical
view point, and also seems to agree with the opinion of the World Health
Organization on this matter.? To require the World Health Organization

1 The World Health Organization recommended to place simultaneously in
Schedules I and IV acetorphine and etorphine, both substances notified by the Govern-
ment of the United Kingdom of Great Britain and Northern Ireland under article 3,
para. 1; WHO Expert Committee on Dependence-Producing Drugs, 15th Report,
Sections 1.1 and 1.3, WHO Technical Report Series 343. The Commission on Nar-
cotic Drugs did not object to this simultaneous recommendation when acting on
these two drugs; Commission on Narcotic Drugs, reports on the twenty-first session
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to delay its recommendation to place a substance in Schedule IV until the
Commission has decided to accept the Organization’s recommendation to
include the same substance in Schedule I does not seem to be a desirable
procedure; it might delay the expeditious adoption of necessary international
control measures. As can be seen from the text of article 3, paragraph 3,
subparagraphs (i) and (ii) regarding provisional control, provision for the quick
extension of controls was considered by the authors of the Convention to be
necessary in order to prevent the spread of the abuse of uncontrolled sub-
stances. No Party has objected to the World Health Organization’s recom-
mendation to place substances simultaneously in Schedules I and IV, ! and
it can be assumed that it is generally acceptable to interpret the phrase “a drug
in Schedule I” in the conditional clause of paragraph 5 to mean “a drug
listed in Schedule I or recommended for inclusion in Schedule I”. 2

4. It will be recalled that drugs in Schedule IV must also be included
in Schedule I. *  As the WHO can recommend for inclusion in Schedule IV
only drugs already in Schedule I or substances which it recommends simul-
taneously to place in Schedule I, so can the Commission on Narcotic Drugs
place in Schedule IV only drugs in Schedule I or substances which it decides
simultaneously to place in Schedule 1.

5. As in the drawing up of all Schedules of the Single Convention, the
Technical Committee of the Plenipotentiary Conference which adopted that
treaty was guided by the “degree of liability to abuse” and the “risk to public
health and social welfare” ¢ of the substances which it considered for inclusion
in Schedule IV. It described the substances which it listed in this Schedule
as those:

“(a) Having strong addiction-producing properties or a liability to abuse
not offset by therapeutic advantages which cannot be afforded by some other
drug; and/or

“(b) For which deletion from general medical practice is desirable because
of the risk to public health”.®
6. The standards set out by the Technical Committee under (a) are

substantially the same as the criteria of article 3, paragraph 5, justifying the
inclusion of a drug in Schedule IV; the criterion mentioned under (b) was not
incorporated in the text of the Single Convention. The standards of (a) and
(b) were formulated by the Technical Committee as cumulative or alternative
conditions. Since the desirability of deleting a drug from general medical
practice must under (b) be due to its “risk to public health”, cases covered
by the definition of (b) will generally if not always also fall under (a). There
is, therefore, hardly any difference between the standards used by the Technical
Committee when composing Schedule IV and those which were incorporated
in paragraph 5 of article 3.

and on the twenty-second session, Official Records of the Economic and Social Coun-
cil, Forty-second Session, Supplement No. 2, paras. 61-64 and Ibid., Forty-fourth Ses-
sion, Supplement No. 2, para. 43.

2 See also above comments on article 3, para. 3, subpara. (iii).
* Article 2, para. 5, introductory subparagraph.

4 Records, vol. 11, p. 263.

8 Records, vol. II, p. 264.
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7. If it is found that a drug has particularly dangerous properties and
lacks therapeutic value, as paragraph 5 requires for inclusion in Schedule IV,
its deletion from general medical practice will usually be desirable from the
view point of public health. The recommendation of the World Health
Organization and the decision of the Commission on Narcotic Drugs to place
a drug in Schedule IV will in fact largely be motivated by such a desire. ¢

8. It may, however, also be desirable to remove from general medical
practice a drug which does not have the particularly harmful effects defined
in paragraph 5, but is nevertheless of no therapeutic value. However appro-
priate such an action might be from a more general view point of public health,
a drug of this kind could not be placed in Schedule IV.

9. As the reference to paragraph 3 makes quite clear, the dangerous
properties required by paragraph S are of the same types as those defined in
paragraph 3, subparagraph (iii), i.e. in view of the present composition of
Schedules I or II they must be morphine-like, cocaine-like or cannabis-like. ?
The difference between the harmful effects required by paragraph 5 and those
defined in paragraph 3, subparagraph (iii) is one of degree and not of kind.

10. Those who question the particularly harmful character of cannabis
and cannabis resin may hold that the Technical Committee of the Plenipoten-
tiary Conference was under its own criteria not justified in placing these drugs
in Schedule IV; but the approval of the Committee’s action by the Pleni-
potentiary Conference places this inclusion beyond any legal doubt. Should
the results of the intensive research which is at the time of this writing being
undertaken on the effects of these two drugs so warrant, they could be deleted
from Schedule 1V, and these two drugs, as well as extracts and tinctures of
cannabis, could be transferred from Schedule I to Schedule II. &

11. While the Commission on Narcotic Drugs will accept the findings
of the World Health Organization made under paragraph 5 on the harmful

¢ Prohibition of the production or manufacture of, trade in or use of the drugs
involved may be one of the measures which a Party to the Single Convention may have
to adopt in respect of drugs in Schedule IV; article 2, para. 5; see above, comments
on that paragraph.

? See above, comments on article 3, para. 3, subpara. (iii), particularly as regards
the possible gradual change in the character of drugs included in the Schedules. The
comments on para. 5 refer to Schedules I and II because it cannot be excluded that a
drug having properties similar in kind to those of a drug in Schedule II may be so
much more potent as to require its inclusion not only in Schedule I but also in Sche-
dule IV. As regards the relevance of potency to inclusion in a Schedule, see also
above, comments on article 3, para. 3, subpara. (iii).

¢ It is submitted that after the Vienna Convention of 21 February 1971 has come
into force, cannabis, cannabis resin and extracts and tinctures of cannabis could be
placed under its régime if they are removed from the Schedules of the Single Conven-
tion. Article 28, para. 1 of the Single Convention would, however, continue to apply
unless this treaty is revised to prevent this. (The same must also be stated in respect
to article 22.) The effect of reservations under article 49 concerning these cannabis
drugs would be restricted to the application of article 28, para. 1. It is however
admitted that this legal possibility of transferring cannabis and cannabis resin from
the scope of the Single Convention to the régime of the new treaty may be disputed.
Some may hold that in view of the continued application of article 28, para. 1, cannabis
and cannabis resin are not substances “not yet under international control” within
the meaning of article 2, para. 1 of the Vienna Convention; the Vienna Convention
is reproduced in document E/CONF.58/6.
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properties and lack of therapeutic value of a drug, it need not implement the
Organization’s recommendation to place the drug in Schedule IV. The
Commission may in particular accept a recommendation of the World Health
Organization to include a substance in Schedule I, while refusing a simultaneous
recommendation to add the substance also to Schedule IV. When failing
to make a recommended insertion in Schedule IV, it may act on the basis of
a great variety of considerations other than those of a pharmacological charac-
ter, as accords with the competence of its members in administrative and social
matters. The Commission may, however, in no case place a drug in Sche-
dule IV without a recommendation of the World Health Organization to do so.
It must in this case act “in accordance with the recommendation of the World
Health Organization”.

12. As regards the possibility of placing in Schedule III preparations of
drugs in Schedule IV, see above, comments on article 3, paragraph 4; for the
régime governing drugs in Schedule IV and for the historical background of
this régime, see comments on article 2, paragraph 5.

Paragraph 6

6. Where a notification relates to a drug already in Schedule I
or Schedule II or to a preparation in Schedule III, the Commission,
apart from the measure provided for in paragraph 5, may, in accordance
with the recommendation of the World Health Organization, amend any
of the Schedules by:

(a) Transferring a drug from Schedule I to Schedule II or from
Schedule II to Schedule I; or

(b) Deleting a drug or a preparation as the case may be, from
a Schedule.

Commentary
Other changes in the Schedules

1. Paragraph 6 deals with all changes in the Schedules of the Single
Convention other than those with which paragraph 3, subparagraph (iii) and
paragraphs 4 and 5 are concerned. It does not deal with the insertion of an
uncontrolled substance either in Schedule I or II, and with any additions to
Schedule III or IV.

2. Some of the changes with which paragraph 6 deals must be accom-
panied by other consequential changes: A drug which is listed in Schedules I
and 1V, if transferred from Schedule I to Schedule II, must be deleted from
Schedule IV. This must also be done if the drug is deleted from Schedule I
without being transferred to Schedule II. * Preparations listed in Schedule III
of drugs which are deleted from Schedule I or II without being transferred
to the other Schedule, i.e. are freed from international control, must be deleted
from Schedule III, 2 The Commission must make these consequential obli-

* Article 2, para. 5, introductory subparagraph.
2 Article 1, para. 1, subpara. (s) in connexion with subpara. (j).
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gatory changes even if the World Health Organization has failed to recommend
them, while it may effect all the other changes in the Schedules only “in ac-
cordance with the recommendation of the World Health Organization”,
i.e. if they are recommended by that Organization.

3. The procedure to be applied in changing the Schedules under para-
graph 6 is the same as that to be followed in the changes under the preceding
paragraphs. The criteria to be employed under these paragraphs in the inclu-
sions in Schedules I, II, III and IV are also those which must be taken into
account in the transfers and deletions of paragraph 6. Regarding these
criteria and this procedure, and in particular the initiation of the procedure
by notifications, the role of the World Health Organization and the Com-
mission on Narcotic Drugs, the relation between recommendations of the
World Health Organization and the decisions of the Commission on changes
in the Schedules, and the authority of the Director-General of the World
Health Organization to act under article 3, see the comments on the preceding
paragraphs of this article.

Paragraph 7

7. Any decision of the Commission taken pursuant to this article
shall be communicated by the Secretary-General to all States Members
of the United Nations, to non-member States Parties to this Conven-
tion, to the World Health Organization and to the Board. Such
decision shall become effective with respect to each Party on the date
of its receipt of such communication, and the Parties shall thereupon
take such action as may be required under this Convention.

Commentary

Communication of decisions of the Commission on Narcotic Drugs effecting
changes in the Schedules of the Single Convention

1. The Secretary-General of the United Nations is required to com-
municate the decisions of the Commission taken pursuant to article 31 to
all States which have treaty obligations to co-operate in international narcotics
control, i.e. to the Parties to the Single Convention, which are bound to carry
out those of the Commission’s decisions under article 3 which are onerous,
and to the Members of the United Nations, which under the terms of the Char-
ter of the United Nations have undertaken to co-operate in the fight against
drug abuse as well as in other social matters. 2 It will, on the other hand,
be noted that the notifications initiating the procedure for changes in the
Schedules of the Single Convention are communicated only to Parties to that

! I.e. pursuant to para. 3, subparas. (ii) and (iii) and paras. 4 to 6 of this article.

 Articles 55 and 56 of the Charter being understood by the founding San
Francisco Conference to cover international narcotics control. Fifth report of the
Drafting Committee of Committee 1I/3 of the San Francisco Conference, document
WD 40 II/3/A/5 26 May 1945; statements of the representatives of Canada, China,
India and the United States in Committee II/3; verbatim minutes of the 19th meeting,
4 June 1945; see comments below on article 5.
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treaty, and not to those Members of the United Nations which are not Parties. *
It is thus only the former that are enabled to participate in the procedure by
submitting comments addressed to the World Health Organization, or to
the Commission, or both.

2. It may also be noted that provision is made for communication to
the Board of the Commission’s decisions, but not of the notifications. The
Board must take steps to implement the decisions, but plays no role in the
procedure by which they are adopted. * It has, however, been suggested
above that, although not required by any provision of the Single Convention,
it would be useful to communicate the notifications also to the Board in order
to enable that organ to take such preparatory measures as may be necessary
to ensure the quick execution of the Commission’s decisions when taken.

3. Governments should carry out the onerous decisions of the Com-
mission as expeditiously as practicable. National narcotics laws normally
provide for changes, by decree, in the lists of drugs subject to control; but the
procedure for issuing such a decree requires some time. A Party is certainly
allowed a reasonable interval between the receipt of the communication of
the Commission’s decision and the issue of its decree implementing the
decision.

4. Paragraph 7 provides that the decision of the Commission becomes
effective in respect to each Party on the date of its receipt of the communication
of that decision. Fixing these dates exactly may be of minor importance
for determining whether the lapse of time between the receipt of the decision
by a Party and its enactment of the decree implementing it has not been too
long, since it must be assumed that Governments will act in good faith and
will not deny the receipt of the communication, so that a few days’ difference
will not be relevant; but under article 3, paragraph 8, subparagraph (a), the
period of ninety days within which a Party may lodge an appeal against a
decision of the Commission begins to run on the date of its receipt of the
notification of the decision. It is therefore suggested that the Secretary-
General of the United Nations could determine these dates and record them
if he communicated the decisions of the Commission by registered mail with
requests for postal return receipts.

5. It might also be helpful if Governments would notify the Secretary-
General of the office to which the Commission’s decisions should be addressed
in order to ensure speedy follow-up action on the national level. Use of
crowded normal diplomatic channels or other channels used for numerous
United Nations communications may sometimes cause an undue delay.

3 Article 3, para. 2.

¢ By its regular representation at sessions of the WHO Expert Committee on
Drug Dependence and of the Commission on Narcotic Drugs, the Board may, how-
ever, exercise some influence in the procedure under article 3; but this representation
is not based on provisions of the Single Convention.
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Paragraph 8, subparagraph (a)

8. (a) The decisions of the Commission amending any of the
Schedules shall be subject to review by the Council upon the request of
any Party filed within ninety days from receipt of notification of the
decision. The request for review shall be sent to the Secretary-General
together with all relevant information upon which the request for review
is based;

Commentary
Filing an appeal * or “request” for “review”

1. Only Parties, and not other States whether Members of the United
Nations or not, are authorized to make a request for review under para-
graph 8. Parties can choose two different ways to bring about a revision of
decisions which the Commission has taken under article 3 and with which
they are not satisfied. They may make a notification under article 3, para-
graph 1, to obtain a reconsideration of the matter by the Commission itself
under paragraphs 3 to 6, or they may file an appeal to the Economic and Social
Council. By the first method a Party may obtain remedial action even in
cases in which the Commission has failed to make a change in a Schedule desired
by that Party, whether in so doing the Commission rejected or followed a
recommendation of the World Health Organization. The Party may put
forward any relevant argument, including those relating to the pharmacolo-
gical and chemical properties of the drug involved, because the World Health
Organization would again be called upon to make its findings and recommen-
dations.

2. By the appeals procedure of paragraph 8, only those decisions of
the Commission which alter the Schedules can be contested by a dissatisfied
Party. Failures of the Commission to effect revisions are not subject to the
Council’s review. As just stated, a remedy for such refusals of the Commission
can be secured only by a new procedure before the Commission. A Party
may, on the other hand, obtain by the appeals procedure a listing in a Schedule
other than that recommended by the World Health Organization. It cannot
achieve this result by a new procedure before the Commission unless the
World Health Organization changes the view which it held earlier. The
Single Convention does not require that the Council’s decision be “in accord-
ance with the recommendation of the World Health Organization”. 2

3. A Party can thus accomplish by an appeal the following changes
in the Commission’s decisions:

(a) Cancellation of a decision to place an uncontrolled substance under
the narcotics régime by entering it either in Schedule I or II;

(b) Revision of such a decision by transferring it from Schedule I chosen
by the Commission to Schedule II or vice versa;

1 As regards the lack of an appeal procedure in earlier narcotics treaties. See
above the general comments on article 3.

* Article 3, para. 8, subpara. (c); see on the other hand, para. 3, subpara. (iii),
paras. 4, 5 and 6, introductory subparagraph.
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(c) Cancellation of a decision to free from control a drug by deleting
it from Schedule I or II in which it is entered;

(d) Altering a decision to free from control a drug listed in Schedule I,
with the effect that the drug in question is merely transferred to Schedule II;

(e) Addition to Schedule IV of a drug which either the Commission

or the Council itself, in the course of the review procedure, has placed in
Schedule I;

(f) Cancellation of a transfer from Schedule I to Schedule II or vice
versa;

(g) Cancellation of a decision to make or delete an entry in Schedule I1I
or IV.

4. It is, however, suggested that the Council could hardly list in Sche-
dule I a drug which, having been in Schedule II, was completely freed by the
Commission from control. There is no express provision in the Single
Convention which would impose a restriction on the Council’s authority to
alter or reverse decisions of the Commission. 3 It is, however, hardly possible
to imagine a situation in which the Council could justify the strict control
of Schedule I for a drug in Schedule II, whose complete freedom from control
is considered appropriate by the Commission, by the World Health Organiza-
tion * and by the Party which, by its notification, 5 has initiated the procedure
before the Commission.

5. It will be recalled ¢ that the Commission must delete from Schedule IV
drugs which it removes from Schedule I, and from Schedule III preparations
of drugs which it completely frees from control. Such obligatory decisions
can be rescinded by the Council only if it simultaneously changes the Com-
mission’s decisions whose consequences they are.

6. Parties can be dissatisfied with a decision of the Commission on
administrative or social grounds, or also because they disagree with the
pharmacological and chemical findings of the World Health Organization on
which the decision in question was based. During the consideration by the
Plenipotentiary Conference of a procedure for reviewing the Commission’s
decisions, a number of speakers held that medical or scientific grounds should
not form the basis of an appeal to, or request for review by, another organ.
They mentioned that such grounds were within the competence of the World
Health Organization, on whose recommendation the Commission would act,
and that the reviewing body should be guided only by the administrative
aspects of the question. ” The Economic and Social Council is, however,
not excluded by the Single Convention from taking into account medical
and scientific arguments when deciding on an appeal. Such comments as
the World Health Organization may wish to make on the appeal are in fact

3 Article 3, para. 8, subpara. (c).

* Without whose concurrence the Commission could not have acted; see
article 3, para. 6, introductory subparagraph and subparagraph (b).

5 Article 3, para. 1.

¢ See above, comments on article 3, para. 6.

? Records, vol. 1, pp. 65-68; vol. 11, pp. 92-93.
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made available to the Council; ® but unless they differ from the views which
the Organization held in the procedure before the Commission, it is difficult
to conceive a situation in which the Council would reject the pharmacological
and chemical findings which the Organization had presented to the Commis-
sion. It is therefore assumed that Parties will base their appeals on adminis-
trative and social arguments rather than on those of a medical or scientific
nature. It is suggested that they would find it to be more advantageous
to use the latter in a new procedure before the Commission, which they could
at any time initiate by a new notification under paragraph 1.

7. The appeal must be filed in one of the official languages of the
United Nations. It would be helpful if the appellant Government would
furnish the appeal and the supporting documentation in as many working
languages of the Council as feasible. The member of the delegation who
hands the appeal to the Secretary-General of the United Nations or to an
authorized member of the United Nations Secretariat could ask for a receipt
in order to have evidence that the document has been filed in time, i.e. within
ninety days from receipt by his Government of the decision involved. If
the appeal is mailed, it should be registered for the same reason. For a sugges-
tion that the Secretary-General should communicate the Commission’s deci-
sions to Governments by registered mail with requests for return receipts
and keep a record of the dates on which each Government received the com-
munication, see comments on paragraph 7 above.

8 Para. 8, subpara. (b).

Paragraph 8, subparagraph (b)

(b) The Secretary-General shall transmit copies of the request for
review and relevant information to the Commission, the World Health
Organization and to all the Parties inviting them to submit comments
within ninety days. All comments received shall be submitted to the
Council for consideration.

Commentary

Communication of copies of the request for review (appeal) to the Parties
and organs participating in the procedure.

1. It will be noted that copies of the request for review (appeal) and
supporting documentation must be sent by the Secretary-General of the United
Nations to the same organs and Governments as those to which he com-
municates the notification with supporting information by which the procedure
before the Commission is initiated.? Communications which are intended to
enable the addressees to participate in the procedure, in that of first instance as
well as in that of appeal, must be sent to all Parties, but need not be furnished
to Members of the United Nations which are not Parties to the Single Conven-
tion. Communications under paragraph 2 and paragraph 8 (b) are of this
nature. Notifications of decisions which may have to be implemented by

1 See article 3, para. 2 and comments thereon.
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Governments are, on the other hand, also communicated to all non-Parties
which are Members of the United Nations ? and to the International Narcotics
Control Board. Decisions of this kind are those to be notified under para-
graph 7 and paragraph 8, subparagraph (c¢). No provision is made for
furnishing to the Board a copy of the request for review or an invitation to
submit comments, since the Board is not given a formal role under the procedure
of article 3. It is, however, suggested that it would be useful if copies of the
request for reviewand of the invitation® to make comments were also sent to the
Board, which is regularly represented at those sessions of the Economic and
Social Council and of its Social Committee which deal with narcotic drugs. ¢

2. It may be noted that the Secretary-General need not forward to the
addressees mentioned in subparagraph (b) all the supporting information which
he receives from the Party requesting the review, but only that part of it which
he considers “relevant”. What is “relevant” is left to his judgement. He is
granted this discretionary power for reasons of economy, since the supporting
documentation may be very bulky. &

3. It is suggested that the World Health Organization should submit its
comments in all languages which are at that moment working languages of the
Economic and Social Council. This would not only be of help in expediting
the procedure, but would also ensure that the Organization’s views, which
might be of a highly technical nature, were accurately presented in all those
languages.

4. Parties are required to make their comments in one of the official
languages of the United Nations. It is, however, suggested that it would be
very useful if they could furnish translations into as many working languages
of the Council as possible. Despite the fact that, pending the review, the deci-
sion of the Commission remains in effect, ® anything which could be done to
expedite the Council’s action would be important in order to shorten the period
of uncertainty about the international control status of the drug in question,
and to alleviate the eventual legislative or administrative difficulties which
might result therefrom in a number of countries.

5. The Commission, the World Health Organization and the Parties are
“invited” to furnish their comments “within ninety days”, i.e. within ninety
days from receipt of their respective invitations. ? The text using the word

2 See comments on article 3, para. 7 and foot-note 2 relating to these comments.

3 A copy of the invitation, but not an invitation. The Board is however not
precluded from making comments, since it can do so under article 15.

4 See comments on article 3, para. 7 and foot-note 4, relating to these comments
as regards the participation of the Board in the deliberations of the Commission on
Narcotic Drugs.

& See for the similar discretion granted to the Secretary-General under article 2,
para. 2, comments on this paragraph.

8 Article 2, para. 8, subpara. (d).

? This interpretation, based on the ordinary meaning of the text, is also supported
by the fact that the author of both subparas. (@) and (b) was the same and obviously
meant to count the “ninety days” of subpara. (b) in the same way as those of sub-
para. (a); see Conference document E/CN.7/C2/L.7 containing a United States propo-
sal. Para. 7, subparas. (@) and (b) of this proposal are identical with article 3, para. 8,
subparas. (@) and (b) of the Single Convention; Records, vol. II, pp. 36-37.
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“inviting” permits also the conclusion that comments received after this
period need not be excluded from consideration. Those of them would in any
event be taken into account, according to the present practices of the Economic
and Social Council, which are received in time to be circulated to members of
the Council within six weeks ® before the beginning of the session which is
called upon to deal with the review.

6. The provision requiring the Secretary-General to transmit to the
Commission on Narcotic Drugs a copy of the request for review and an
invitation to submit comments within ninety days may give rise to some
questions. If, at the time at which the Secretary-General issues the invitations
under paragraph 8, subparagraph (), the Commission happens to be in session
or is scheduled to meet so as to be able to make the comments pursuant to this
subparagraph in time, i.e. “within ninety days”, the Secretary-General may
carry out his task by making the necessary arrangements to enable the Com-
mission to deal with the matter. Such arrangements would include placing
the item on the provisional agenda ? of the Commission, or if the invitation is
made during a session, transmitting it to the assembled Commission, and in
both cases submitting to the members of the Commission, in form of United
Nations documententation, a copy of the request for review, the supporting
relevant information and the invitation to make comments. It is perhaps
difficult to say when the period of ninety days would commence to run in these
cases. It is submitted that it would be within the spirit of subparagraph (b)
to assume that the “ninety days” may be counted from the day on which the
invitation is addressed to the assembled Commission, or if this organ is not
in session at the time of the communication, from the date at which the last
of its members has received the invitation.

7. It is, however, suggested that if the Secretary-General issues the
invitations to make comments at a time at which the Commission is not
scheduled to meet early enough to be able to make its comments in time, it
would be in accordance with the spirit of subparagraph (b) not to solicit the
comments of the Commission as a whole, but those of its individual members.
To adopt this suggested procedure would be more in accordance with the objec-
tives of article 3, paragraph 8 than to delay unduly the decision of the Council,
and thus to cause to a number of national administrations the above-mentioned
legislative or administrative inconveniences which would result from a prolong-
ed uncertainty about the international control status of the drug involved.
The Secretary-General could in such a case address to the members of the
Commission the invitation to make comments at the same time as to the
Parties and to the World Health Organization. The members should be asked
to furnish their comments within ninety days from the dates on which they
receive their respective invitations.

8. The invitations to make comments, as well as comments other than
those handed to the United Nations Secretariat by members of delegations,

8 Rule 14, para. 4 of the Rules of Procedure of the Economic and Social Council;
document E/3063/Rev. 1, United Nations Publication, Sales No. 67.1.32.

® Rules 5 and 6 of the Rules of Procedure of the Functional Commissions of the

Economic and Social Council; document E/4767, United Nations publication, Sales
No. 70.1.9.
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should be sent by registered mail. ?° The Secretary-General should request
postal return receipts for his communications, and should keep a record of the
dates on which the invitations were received by each addressee. '* The Director-
General of the World Health Organization is at the time of this writing authoriz-
ed to make comments on behalf of his Organization pursuant to subpara-
graph (b). 12

9. The question arises whether the Secretary-General should reject
a limine a request for review by a non-Party, i.e. whether he should inform the
requesting Government that only Parties to the Single Convention are authoriz-
ed to ask for a review by the Council, and that he consequently could not for-
ward the request pursuant to article 8, subparagraph(b). The wording of this
subparagraph does not appear to exclude such a course of action. It might,
however, be preferable if the Secretary-General brought the legal problem to
the attention of the Government concerned with the informal suggestion of
withdrawal of the request for review; but if the Government maintained its
appeal, it might be advisable to deal with the request under subparagraph (b)
as if it had emanated from a Party, and thus to leave it to the Council to refuse
the review, as it would be required to do under paragraph 8, subparagraph (a).
Since the character of the requesting State as a Party may sometimes be disputed,
the Secretary-General could by this procedure also avoid taking a position on a
controversial question with possibly difficult political implications.

10. The same kind of procedure is also suggested if a request is made for
review of a decision of the Commission refusing to amend any of the Schedules,
such a refusal not being subject to review under paragraph 8.

1o Comments of the Commission in session need of course not be sent by mail;
the comments can also be handed over to the Secretary-General or his representative
by a messenger.

11 See above comments on article 3, para. 7.

12 Resolution WHA 18.46 of the World Health Assembly; see also above, com-
ments on article 3, para. 3, subpara. (iii).

Paragraph 8, subparagraph (c)

(¢) The Council may confirm, alter or reverse the decision of
the Commission, and the decision of the Council shall be final. Noti-
fication of the Council’s decision shall be transmitted to all States
Members of the United Nations, to non-member States Parties to

this Convention, to the Commission, to the World Health Organization
and to the Board.

Commentary

The decision of the Economic and Social Council

1.  Requests for review of decisions of the Commission refusing to amend
any of the Schedules must be rejected by the Council, and so must requests for
review by non-Parties.? As regards the question of the Secretary-General

1 See above, comments on article 3, para. 8, subparas. (a) and (b).
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rejecting such requests a limine, see above comments on the preceding sub-
paragraph.

2. The Council “may confirm, 2 alter or reverse” a decision of the
Commission which has amended any of the Schedules and whose review has
been requested by a Party. It may be noted that the Council is in no case
required to act in accordance with a recommendation of the World Health
Organization, * which may, however, comment on the matter under review. *
No restriction is imposed on the Council’s discretion to base its decision on
such reasons as it may consider relevant. For the role of pharmacological and
chemical properties of the drug involved in the Council deliberation, see above,
comments on subparagraoh (a).

3. As regards the various alterations and reversals which may be
effected by the Council’s decision, see above, comments on paragraph 8§,
subparagraph (a). The Council’s decision is said to be “final”. This means
that no appeal against the decision to a higher instance was intended to be
admitted.

4. Chapter IX of the United Nations Charter, on international economic
and social co-operation, provides in Article 55 that “the United Nations
shall promote ... b. solutions of international economic, social, health and
related problems. . .”, and in Article 60 that

“Responsibility for the discharge of the functions of the Organization set
forth in this Chapter shall be vested in the General Assembly and, under the
authority of the General Assembly, in the Economic and Social Council, which

shall have for this purpose the powers set forth in Chapter X.”

If decisions of the Council reviewing decisions of the Commission under
paragraph 8 of article 3 of the Convention were to be regarded as in perform-
ance of functions under the Charter, they would be, by the terms of the Charter,
under the authority of the General Assembly, and hence subject to reversal or
modification by it. If, however, these decisions of the Council are regarded as
separate from the functions conferred by the Charter and as being based
solely on the Single Convention, then only the provisions of the Convention
apply, and the General Assembly is not competent to modify Council decisions
which are stated to be “final”. The latter view seems the more persuasive, in
view of the nature of the decisions here involved. Under the Charter, neither
the Commission nor the Council has the authority to make decisions which
impose obligations on States, or alter such obligations; the binding character
of decisions by those organs under the Single Convention proceeds exclusively
from the terms of the Convention. Therefore, even though decisions under the
Convention are related to the Charter function of promoting “solutions of
international economic, social, health and related problems”, it seems preferable
to regard them as a separate matter, and hence not subject to reversal or
modification by the General Assembly. To the extent that the decisions in
question, notwithstanding their special character, could be regarded as falling

® The obligatory refusal to review a decision of the Commission denying any
change in any of the Schedules amounts of course in fact to a confirmation of the
Commission’s action.

2 See comments on article 3, para. 8, subpara. (a) .
¢ Article 3, para. 8, subpara. (b) and comments on subpara. (a).
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within the Charter functions of the Council, they would of course theoretically
be subject to discussion and review by the General Assembly, but the outcome
of such review could only have a recommendatory character, and would not
alter the binding legal force of the Council’s decision.

5. The Council acts as last instance in the process which was initiated
by a particular notification in question under article 3, paragraph 1. The
French text makes quite clear what is meant by the English words: “the decision
of the Council shall be final”. The French version reads: “il (le Conseil) sta-
tuera en dernier ressort”. The Council’s decision is not “final” in the sense
that the international control status of a drug which it has determined cannot
later be changed by a new procedure under article 3, paragraphs 3 to 6 if a
Party or the World Health Organization makes the required notification under
paragraph 1. It may, however, be assumed that the Commission, being a
functional Commission of the Council, would not decide to make such a
change on grounds which had been rejected by the Council. It may, on the
other hand, take such a decision if new scientific findings, later experience,
other new factors or other arguments not put forth in the earlier procedure
warrant it; for example, the Commission may in the new procedure transfer to
Schedule II a relatively less dangerous drug which was placed by the Council
in Schedule I, and which only after the Council’s decision has come in wide-
spread use in medical practice. °

6. Asin the case of the other decisions which may have to be implemented
by Governments under article 3, ¢ notifications of the Council’s decisions are
transmitted by the Secretary-General not only to Parties to the Single Conven-
tion, but also to non-Parties which are Members of the United Nations. ? The
notification must also be sent to the Commission and the World Health Organ-
ization, which take part in the procedure of first instance and in that of review,
and to the Board, which must give effect to the Council’s decisions in the per-
formance of its treaty functions.® The Commission can thus take note of the
limits which it should observe in future proceedings on the control status of a
drug which the Council has determined in a review proceeding.

5 For the inclusion in Schedule IT of drugs which are relatively harmless and widely
used in medical practice, see above, comments on article 3, para. 3, subpara. (jii).

¢ See para. 7.

7 As regards the obligation of Members of the United Nations to co-operate in
the international fight against drug abuse see above comments on article 3, para. 7
and foot-note 2 relating to these comments.

8 For differences in the addressees of different communications under article 3,
see paras. 2, 7 and 8, subpara. (b) and the comments on these provisions.

Paragraph 8, subparagraph (d)
(d) During pendency of the review the original decision of the
Commission shall remain in effect.
Commentary
Non-suspensive effect of a request for review

The provision of this paragraph is based on the consideration that delay
in the application of controls might lead to widespread dependence on the
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drug involved, ! and that—as experience has shown—it is very difficult indeed
to repair such a situation once it exists. It may cause some Governments
considerable legislative or administrative inconveniences if the review decision
differs from that of the Commission; but it can be expected that this would only
be very rarely the case. As of the time of this writing no request for review
has yet been filed under paragraph 8.

! The provisions of article 3, para. 3, subparas. (i) and (ii) regarding provisional
controls are based on similar considerations; see comments on these provisions.

Paragraph 9

9. Decisions of the Commission taken in accordance with this
article shall not be subject to the review procedure provided for in
article 7.

Commentary

In article 7 the single Convention confers upon the Economic and Social
Council and the General Assembly the same authority to change decisions or
recommendations adopted by the Commission under the terms of the Conven-
tion as these two principal organs of the United Nations have in respect of
decisions and recommendations of the Commission adopted under the United
Nations Charter. Paragraph 9 exempts decisions of the Commission taken
under paragraphs 3 to 6 of article 3 from the ordinary authority of the Council
and General Assembly to review actions of the Commission. Such decisions
seem not to be subject to change by the General Assembly,! and can be
modified by the Council only in accordance with the procedure of article 3,
paragraph 8. They may, however, be revised by the Commission itself pursuant
to paragraphs 1 to 6 of that article. See below, comments on article 7.

1 See above, comments on article 3, para. 8, regarding the authority of the
General Assembly to change decisions by the Council on review.




Article 4
GENERAL OBLIGATIONS

Paragraph 1

1. The Parties shall take such legislative and administrative
measures as may be necessary:

(@) To give effect to and carry out the provisions of this Convention
within their own territories;

(b) To co-operate with other States in the execution of the pro-
visions of this Convention; and

(c) Subject to the provisions of this Convention, to limit exclusively
to medical and scientific purposes the production, manufacture, export,
import, distribution of, trade in, use and possession of drugs.

Commentary

1. In providing for a general obligation of Parties to “take such legisla-
tive and administrative measures as may be necessary to give effect to and
carry out the provisions of the Convention”, article 4 only states expressly what
would in any event be the consequence of undertaking treaty obligations.
The phrase “to give effect to and carry out” has the same meaning as the
shorter phrases “pour exécuter” and “para dar cumplimiento” of the French
and Spanish texts.

2. For the meaning of the word “territories”, see above, comments on
article 1, paragraph 1, subparagraph () and foot-note 22 relating to those
comments.

3. Legislation authorizing a central organ of the executive branch of
Government to give effect by decree to decisions of the Commission on
Narcotic Drugs or of the Economic and Social Council under article 3 appears
to be one of the legislative measures which Parties are required to take under
article 4 if they have not yet done so. A delay in placing a drug under the
national narcotics régime caused by the need for parliamentary legislation or
for action by the component states, provinces or cantons of a federal country
would hardly be compatible with the object and purpose of the provisions of
article 3.

4. All measures which Parties must carry out under the various terms
of the Single Convention require, of course, some domestic administrative
action. By several specific provisions Governments are moreover required to
maintain particular administrative institutions: a “special administration” for
the purpose of applying the provisions of the Single Convention, ! possibly
national opium, coca leaf or cannabis agencies, 2 as appropriate, and, with “due

! Article 17.
2 Article 23, article 26, para. 1 and article 28, para. 1.

108
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regard to their constitutional, legal and administrative systems”, “arrangements
at the national level for co-ordination of preventive and repressive action
against the illicit traffic”. 8

5. A few specific administrative actions which are not expressly indicated
in the text of the Single Convention, but which, it is suggested, Parties are
required to take under the general rule of article 4, may be mentioned: main-
tenance of a staff sufficient in numbers and technical qualifications to carry out
their treaty obligations, provision of training facilities for members of this
staff where needed, and maintenance of a system of inspection * of businesses
engaged in the various phases of the narcotics trade (agriculture, manufacture
and wholesale and retail trade). > Governments which do not already have the
required facilities would also fulfil their obligation regarding training by enabl-
ing members of their staff to participate in training arrangements offered by
other countries or by international organizations such as the United Nations,
the World Health Organization or the International Criminal Police Organiza-
tion INTERPOL). ¢

6. Co-operation of States is an indispensable requirement for effective
narcotics control. This is recognized in the Preamble of the Single Conven-
tion, which states that “effective measures against abuse of narcotic drugs
require co-ordinated and universal action”, and that “such universal action
calls for international co-operation”. The general rule of article 4 requiring
Parties “to take such legislative and administrative measures as may be neces-
sary” “to co-operate with other States in the execution of the provisions of
this Convention” is supplemented by some specific provisions. Article 35,
paragraphs (b)-(e), contains rules regarding co-operation in the fight against
the international illicit traffic. Article 36, paragraph 2, subparagraph (b),
dealing with the extradition of illicit traffickers, is another provision aiming at
international co-operation in this campaign. ?

* Article 35, para. (a).

4 The obligation to make inspections appears also to arise from the provisions
of article 29, para. 2, subpara. (b), article 30, para. 1, subpara. (b), clause (i) and
article 31, para. 3, subpara. (b).

® The word “inspection” appears in the heading of article 34, but no express
provision for inspection is made in the body of this article; the same applies to the
corresponding and substantially similar article 43 of the Third Draft which served as
working document of the Plenipotentiary Conference (E/CN.7/AC.3/9, Records,
vol. I, p. 17). The corresponding article 46 of the Second Draft (E/CN.7/AC.3/7),
in its second paragraph, requires Parties to maintain a system of inspection. This
paragraph, but not the word “inspection” in the heading of article 46, was deleted
by the Commission on Narcotic Drugs at its thirteenth session because it was super-
fluous, since all Governments provide in any case for inspection (E/CN.7/SR.398,
pp. 6-7, and Annex V of the Report of the Commission on Narcotic Drugs on the
thirteenth session, Official Records of the Economic and Social Council, Twenty-sixth
Session. Supplement No. 9.

¢ An intergovernmental organization in special relationship with the Economic
and Social Council.

7 See also article 31, para. 1 requiring Parties not to permit exports of narcotic
drugs except in accordance with the laws and regulations and within the import limits
of the importing country or territory, and paras. 4-7 containing rules governing the
co-operation of importing and exporting countries in the implementation of the import
certificate and export authorization system.
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7. It undoubtedly follows from the rule of article 4 on co-operation that
a Party is bound not to permit its territory to be used as a base of operation
of the illicit traffic in other countries or to become a refuge of international
illicit traffickers, and that it must take appropriate legislative or administrative
measures to thisend. ® Where that aim cannot be accomplished by the prosecu-
tion of crimes committed abroad ? or by extradition, *° such other appropriate
measures must be taken as are feasible under the constitutional limitations and
in accordance with the basic principles of the legal system of the Party concern-
ed. Penalizing local participation of all kinds in the illicit traffic in other
countries ! and measures of expulsion may serve the purpose.

8. The question may be raised whether rendering technical aid to
countries which need it in order to be able to implement the provisions of the
Single Convention is a legal obligation of the Parties under article 4, para-
graph (b). Experience has shown that foreign aid is indispensable to various
Governments if they are to be enabled to make a full contribution to the fight
against the abuse of narcotic drugs. There may not be general agreement
on the existence of such a formal legal obligation; but giving technical assistance
to countries which need and request it undoubtedly corresponds to the object
and purpose of the Single Convention, and is within the spirit of the provision
of article 4 requiring co-operation with other States.

9. The object of the international narcotics system is to limit exclusively
to medical and scientific purposes the trade in and use of controlled drugs.
From the beginning this has been a basic principle of the multilateral narcotics
system, although all the treaties providing for it authorize some exceptions.
The 1912 2 and 1925 ** Conventions and the 1953 Protocol * contained provi-
sions incorporating this principle. The gradual extension of the scope of its
application is a characteristic feature of progress in this branch of treaty law.
It is one of the most important achievements ** of the Single Convention that
it ended the exceptions permitted in earlier treaties, subject only to transitional
provisions of limited local application and duration pursuant to article 49,
and apart from two cases presenting no problem of public health because they
exclude the consumption of the dangerous substances involved.

10. The provisions to which paragraph (c) is “subject”, i.e. which are
excepted from its application, are article 49, article 2, paragraph 9 (whose
practical importance seems highly hypothetical) ** and article 27 (permitting

¢ Such an obligation may also be implied in the provisions of article 35, paras. (b)
and (c).

? See below comments on article 36, para. 2, subpara. (a), clause (iv).

10 See below, comments on article 36, para. 2, subpara. (b).

1 See also article 36, para, 2, subpara. (a), clauses (i) and (ii).

2 Article 9, which, however, uses the phrase “medical and legitimate purposes”.

s Article 5, which already employs the phrase “medical and scientific purposes”;
see also article 13, para. 1 of the 1931 Convention.

1 Article 2, article 5, introductory paragraph, and article 6, para. 1.

* The others being the extension of a comprehensive system of control to the
cultlvatlpn of the coca bush (article 26) and to that of the cannabis plant grown for the
production of cannabis and cannabis resin (article 28, para. 1).

16 See above comments on this provision.
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the use of coca leaves for the preparation of a flavouring agent which must not
contain any alkaloids, and the production!? of, trade in and possession of
leaves intended for this purpose. 1

11. The term “medical purposes” has not been uniformly interpreted
by Governments when applying the provisions of the narcotics treaties con-
taining it. '* Some have prohibited the consumption of narcotic drugs by all
addicts excepting only when necessary to alleviate suffering during withdrawal
treatment ; a number of other countries have permitted consumption by persons
whose addiction proves to be incurable of the minimum quantities required to
prevent painful withdrawal symptoms and to enable them to lead a normal
life. There have also been a few cases in which all consumption of narcotic
drugs by addicts was prohibited, even in the course of withdrawal treat-
ment.

12. The term “medical purposes” does not necessarily have exactly the
same meaning at all times and under all circumstances. Its interpretation
must depend on the stage of medical science at the particular time in question;
and not only modern medicine, sometimes also referred to as “western
medicine”, but also legitimate systems of indigenous medicine such as those
which exist in China, India and Pakistan, may be taken into account in this
connexion. 2¢ '

13. The term “medical purposes” includes veterinary and dental pur-
poses.

14. Drugs in Schedule II and their preparations, as well as preparations
in Schedule III, are not excluded from the scope of article 4 including its para-
graph (c). #2

15. The “use” of drugs is not specifically listed in article 36, paragraph 1,
among the actions which, subject to its constitutional limitations, a Party must
treat as punishable offences. It appears that it is left to the discretion of each
Party to decide whether it wishes to penalize the non-medical consumption of
narcotic drugs by addicts, or whether it prefers to prevent such abuse solely
by administrative and penal measures by which the production, manufacture
and distribution of drugs must be controlled under the terms of the Single
Convention. 2

16. In addition to article 4, paragraph (c), the provisions of article 33
and of article 36, paragraph 1, deal with the possession of drugs. Under these
provisions, Parties must take the required legislative and administrative mea-
sures to limit exclusively to medical and scientific purposes the possession of

17 Article 1, para. 1, subpara. (¢).

18 Jeaves from which “all ecgonine, cocaine or any other ecgonine alkaloids
have been removed” are not “coca leaves” as defined in the Single Convention; article 1,
para. 1, subpara. (f); see also below, comments on article 27, para. 1.

13 See above foot-notes 12-14.
20 Records, vol. 1, pp. 25-26.

2 Records, vol. 1, p. 207; vol. II, pp. 123, 267, 280 (foot-note 8) and 285 (foot-
note 27).

22 Article 2, paras. 2 to 4; see also below, comments on article 33.
2 See comments on article 36, para. 1.
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drugs, ** must not permit the possession of drugs except under legal authority, 2
and subject to their constitutional limitations must make possession of drugs
contrary to the provisions of the Single Convention a punishable offence. ¢

17. The question arises how far and in what way these provisions govern
the possession of controlled drugs; do they apply without regard to whether
the drugs are held for illegal distribution or only for personal consumption,
or do they apply solely to the possession of drugs intended for distribu-
tion?

18. Article 4, paragraph (c¢), undoubtedly refers to both kinds of posses-
sion; but whether that provision must be implemented by imposing penal
sanctions on possession for personal consumption is a question which may be
answered differently in different countries. 2 Some Governments seem to
hold that they are not bound to punish addicts who illegally possess drugs for
their personal use. This view appears to be based on the consideration that the
provisions of article 36, which in its paragraph 1 requires Parties, subject to
their constitutional limitations, to penalize the possession of drugs held con-
trary to the provisions of the Single Convention, are intended to fight the illicit
traffic, and not to require the punishment of addicts not participating in that
traffic. Article 45 of the Third Draft, which served as working document of
the Plenipotentiary Conference, enumerated in its paragraph 1, subparagraph (a)
“possession” among the actions for which punishment would be required. This
paragraph is identical with the first part of paragraph 1 of article 36 of the
Single Convention, dealing with “possession” as one of the punishable offences.
Article 45 of the Third Draft is included in chapter IX, headed “Measures
against illicit traffickers”. This would appear to support the opinion of those
who believe that only possession for distribution, and not that for personal
consumption, is a punishable offence under article 36 of the Single Convention.
The Draft’s division into chapters was not taken over by the Single Conven-
tion, and this was the only reason why the chapter heading just mentioned was
deleted, as were all the other chapter headings. Article 36 is still in that part
of the Single Convention which deals with the illicit traffic. It is preceded by
article 35, entitled “Action against the illicit traffic”, and followed by article 37,
entitled “Seizure and confiscation”.

19. Parties which do not share this view, and which hold that possession
of drugs for personal consumption must be punished under article 36, para-
graph 1, may undoubtedly choose not to provide for imprisonment of persons
found in such possession, but to impose only minor penalties such as fines or
even censure. Possession of a small quantity of drugs for personal consump-
tion may be held not to be a “serious” offence under article 36, paragraph 1,
and only a “serious” offence is liable to “adequate punishment particularly
by imprisonment or other penalties of deprivation of liberty”.

24 Article 4, para. (c).

25 Article 33.

26 Article 36, para. 1.

27 No doubt appears to exist as regards the obligation of Parties to apply penal
sanctions in implementing the rule of article 4, para. (¢), concerning manufacture,

production, export, import, distribution, trade and possession for distribution; see
below, comments on article 36, para. 1. As to use, see above.
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20. Penalization of the possession of drugs for personal consumption
amounts in fact also to a penalization of personal consumption. %

21. It has, on the other hand, been pointed out, particularly by enforce-
ment officers, that the penalization of all unauthorized possession of drugs,
including that for personal use, facilitates the prosecution and conviction of
traffickers, since it is very difficult to prove the intention for which the drugs
are held. If Governments choose not to punish possession for personal
consumption or to impose only minor penalties on it, their legislation could
very usefully provide for a legal presumption that any quantity exceeding a
specified small amount is intended for distribution. It could also be stipulated
that this presumption becomes irrebuttable if the amount in the possession of
the offender is in excess of certain limits. It may also be remarked that consti-
tutional limitations, which can free a Party from all obligation to punish an
action mentioned in article 36, paragraph 1, will generally not prevent the
penalization of the unauthorized possession of drugs.

22. It may finally be mentioned that Parties must prevent the possession
of drugs for other than medical and scientific purposes by all the administra-
tive measures which they are bound to adopt under the terms of the Single
Convention, whatever may be their view on their obligation to resort to penal
sanctions or on the kind of punishment which they should impose.

23. What has been said in regard to the need for penal sanctions for
limiting the possession of controlled drugs exclusively to medical and scientific
purposes pursuant to article 4, paragraph (c), also applies to the obligation of
Parties under article 33 not to permit the possession of drugs except under legal
authority. While there may be a difference of opinion as to the obligation of
Parties to impose penal sanctions on persons found in the unauthorized posses-
sion of drugs held for personal consumption, it should be kept in mind that
Governments must in any event take all the administrative measures which they
are required to adopt under the Single Convention in order to prevent any
unauthorized possession for any purpose whatever. There can be no doubt
that Governments may refrain from imposing imprisonment in cases of posses-
sion of drugs held for personal consumption without legal authority. Posses-
sion of drugs for distribution without such authority must, on the other hand,

be made punishable “by imprisonment or other penalties of deprivation of
liberty”. 2°

24. Tt is also apparent that the obligation of Parties not to permit the
possession of drugs except under legal authority requires them to confiscate
drugs if found in unauthorized possession, even if held solely for personal
consumption. See also below, comments on articles 33 and 37. 3°

25. Parties cannot legally authorize the possession of drugs for other than
medical and scientific purposes, except in the cases in which non-medical

28 See above for the omission of the “use” of drugs in the enumeration of punish-
able offences in article 36, para. 1.

29 Article 36, para. 1.
30 The obligation to confiscate drugs posessed without legal authority for non-

medical consumption is held to derive from article 33 if article 37 is not applied, because
such possession is not considered to be an offence under article 37.
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consumption or industrial use is exceptionally permitted by the Single Conven-
tion.3 See also below, comments on article 33.

26. As regards the meaning of “production” and the application of the
term “manufacture” to the separation of substances which may in the future
be placed under international narcotics control from plants, see above, com-
ments on article 1, paragraph 1, subparagraphs (n) and (¢).

27. It will be noted that the English text of article 4 is preceded by the
figure 1, without any following numbered paragraph. This is an oversight due
to the fact that article 4 of the Third Draft had two numbered paragraphs, of
which the first was retained in its entirety by the Convention as finally adopted
by the Plenipotentiary Conference, while the second paragraph was deleted. 32
The number 1 does not, however, appear in French and Spanish texts, in which
the required change was made.

3 Article 4, para. (¢) together with article 2, para. 9, article 27 and article 49.
32 United Nations document E/CN.7/AC.3/9, Records, vol. 11, p. 4.




Article 5
THE INTERNATIONAL CONTROL ORGANS

The Parties, recognizing the competence of the United Nations
with respect to the international control of drugs, agree to entrust
to the Commission on Narcotic Drugs of the Economic and Social
Council, and to the International Narcotics Control Board, the func-
tions respectively assigned to them under this Convention.

Commentary

1. The Covenant of the League of Nations entrusted the League “with
the general supervision over the execution of agreements with regard to. ..
the traffic in opium and other dangerous drugs”.® The Charter of the United
Nations, on the other hand, does not contain a provision dealing specifically
with drugs. It was, however, made quite clear at the San Francisco Conference
that the phrase “international economic, social, health and related problems”,?
for which the United Nations was made competent, also covered international
co-operation in the suppression of the traffic in, and of the abuse of, opium
and other narcotics and dangerous drugs. ®

2. It appears that the recognition by the Parties to the Single Convention
of the competence of the United Nations in the field of narcotic drugs has two
aspects: those Parties which are not Members of the United Nations undertake
under article 5 of the Convention to co-operate with United Nations organs
and Members of the World Organization in matters of narcotics control as if
they were Members, while the Parties which are also Members of the United
Nations confirm that they accept the interpretation given to the Charter at the
San Francisco Conference. All Parties to the Convention, whether Members
of the United Nations or not, are thus bound not only to carry out the provi-
sions of the Single Convention, but also those of the Charter, relating to drugs,
in particular to co-operate in the promotion of solutions of the various problems
of drug abuse. ¢

3. The Single Convention assigns functions not only to the Commission
on Narcotics Drugs and the International Narcotics Control Board, the two
organs mentioned in article 5, but also to the General Assembly, the Economic
and Social Council and the Secretary-General. 8

1 Article 23, para. (c) of the Covenant.
? Article 55, para. (b) of the Charter.

? Fifth report of the Drafting Committee II/3 of the San Francisco Conference,
document WD 40 I1/3/A/S, 25 May 1945; statements of the representatives of Canada,
China, India and the United States in Committee II/3, verbatim minutes of 19th meet-
ing, 4 June 1945.

¢ Article 55, para. (b) of the Charter.

5 For the provisions entrusting functions to these three organs, see above, com-
ments on article 1, para. 1, subparas. (), (k) and (v). During a transitional period
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4. It may also be noted that the International Narcotics Control Board
is also entrusted with those functions which the Permanent Central Board and
Drug Supervisory Body had under the narcotics treaties preceding the Single

Convention. It will continue this task as long as the earlier treaties remain in
force. ¢

from the date of the coming into force of the Single Convention, 13 December 1964,
to 1 March 1968, the Permanent Central Board constituted under chapter VI of the
1925 Convention and the Drug Supervisory Body constituted under Chapter II of the
1931 Convention were entrusted with the performance of functions under the Single
Convention; see article 45 and resolution 1106 (XL) of the Economic and Social
Council.

¢ Article 44 and article 45, para. 2; see also comments on article 1, para. 1, sub-
para. (@) and on article 45.




Article 6
EXPENSES OF THE INTERNATIONAL CONTROL ORGANS

The expenses of the Commission and the Board will be borne
by the United Nations in such manner as shall be decided by the General
Assembly. The Parties which are not members of the United Nations
shall contribute to these expenses such amounts as the General Assembly
finds equitable and assess from time to time after consultation with
the Governments of these Parties.

Commentary

1. Article 6 establishes as rules of treaty law what has in any case been
the practice of the United Nations General Assembly. The Second Geneva
Opium Conference of 1924/1925 concluded the 1925 Convention, under whose
chapter VI the Permanent Central Board, ! one of the two predecessor bodies 2
of the present International Narcotics Control Board, was established. It
adopted a resolution requesting the Council of the League of Nations to include
in the expenses of the League Secretariat the costs of the Central Board and its
administrative services. This resolution also stated that it was understood that
those Parties to the 1925 Convention which were not Members of the League
would bear their share of the expenses in accordance with a scale to be drawn
up by agreement with the Council.® In fact, the League bore the costs of the
Central Board, in addition to the other expenses of international narcotics
control, and some States, non-members of the League, which participated in
the narcotics treaties, paid their share of costs not only of the Board, but also
of the other activities of the League in the field of narcotics control. 4

2. The United Nations has followed the example of the League. It
provides in its budget for the costs of international narcotics control, no matter
whether the work is done under the narcotics treaties or under the United
Nations Charter, with the exception only of those expenses which are borne
by the World Health Organization in discharging its functions in the field.
Since 1950 the General Assembly has been assessing Parties to narcotics
treaties which are not Members of the United Nations for their shares of the
costs of the United Nations in connexion with the international narcotics
régime. * The procedure which is followed in this assessment was first employed

1 See above comments on article 1, para. 1, subpara. (a).

* The other being the Drug Supervisory Body established under Chapter II of
the 1931 Convention; see article 45 of the Single Convention.

3 Resolution VII incorporated in the Final Act of the Conference; Records of
the Second Opium Conference, November 17, 1924—February 19, 1925, vol. 1, p. 539,
League of Nations, document C.760.M.260.1924.X1.

4 Document A/C.5/340.

8 General Assembly resolution 455 (V) and document A/1418; see also General

Assembly resolution 353 (IV) and document A/C.5/340, and Economic and Social
Council resolution 201 (VIII).
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in assessing Switzerland for the share of its costs of the International Court
of Justice under the resolution 91 (I) of the General Assembly, which deter-
mined the conditions of Swiss adherence to the Statute of the International
Court as required under the terms of article 93, paragraph 2 of the United
Nations Charter. Itis in fact this procedure which has been incorporated in the
second sentence of article 6 of the Single Convention. The text of this sentence
follows closely the wording of the corresponding paragraph of the General
Assembly resolution concerning Swiss adherence to the Statute of the Court. ¢
The General Assembly has since 1950 extended the scope of its assessment of
non-Member States. It assesses them not only for the costs of the Court and
narcotics control, but also for several other United Nations activities in which
they respectively participate. ?

3. There are other costs than those of the Commission and Board and
their secretariat services ® which the United Nations incurs in the field of drugs.
The General Assembly itself has dealt with the drug problem from time to
time, the Economic and Social Council at least once a year, and even the
Trusteeship Council several times, but these other costs are comparatively
very small, and form only a minute fraction of the total United Nations costs
in connexion with problems of narcotics drugs.

4. In view of the authority granted to the Commission by the Single
Convention ° “to consider all matters pertaining to the aims of this Conven-
tion”, practically all of its work must be considered to be carried out under the
terms of this treaty; 1° but even expenses incurred in work not carried out under
the Single Convention, but rather under the terms of the Charter, would be
covered by article 6, which does not exclude from its scope any costs of the
Commission. Moreover Parties which as non-members of the United Nations
are assessed for such costs under article 6 have under article 5 expressly recog-
nized “the competence of the United Nations with respect to the international
control of drugs”. ' See above, comments on article 5.

5. It may be noted that the procedure of assessing non-members under
article 6 requires that they be consulted, but not that they consent. The obliga-
tion of a non-member to make a payment under this article flows therefore

¢ Para. (c) of General Assembly resolution 91 (I).

7 See e.g. General Assembly resolution 2118 (XX), para. 1, subpara. (h), clause (ii)
and General Assembly resolution 1691 (XVI), para. 4, subpara. ().

8 Article 16 of the Single Convention.
® Article 8, introductory paragraph.

1o Even the Commission’s work to extend control to drugs not covered by the
Single Convention by preparing a new treaty, may be considered as a matter “pertain-
ing to the aims of this Convention”, i.e. to its principal aim of fighting drug abuse.
Work of this kind was undertaken at the Commission’s twenty-third session in 1969
and first special session in 1970, when it prepared the Draft Protocol on Psychotropic
Substances and the Revised Draft Protocol on Psychotropic Substances (Official
Records of the Economic and Social Council, Forty-sixth Session (E[4606/Rev.1),
Annex 1V, and Forty-eighth Session, Supplement No. 8 (E/4785), Chapter III.

1t The technical assistance programme under General Assembly resolution
1395 (XIV) is generally carried out by the Secretary-General in accordance with
recommendations of the Commission, to which, as well as to the Economic and
Social Council, he must report regularly under para. 6 of the resolution.
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from the decision of the General Assembly, and not from its agreement with
the particular percentage of the costs with which it is assessed. 12

12 The English text uses the phrase “these expenses”, and the Spanish text
“dichos gastos”, the phrasing in both cases making it clear that the costs are those of
the Commission and the Board. The French text does not use this method of
reference, but employs instead the phrase “frais des organes internationaux de contréle”.
Although article 5 refers only to the Commission and the Board as “international
control organs”, the above comments on this article point out that there are in fact
other international organs of control under the terms of the Single Convention. It
is, however, suggested that despite the differing phrasing the French text has the same
meaning as the other language versions. The terms “des organes internationaux de
contréle” in article 6 refer only to the Commission and the Board.




Article 7

REVIEW OF DECISIONS AND RECOMMENDATIONS
OF THE COMMISSION

Except for decisions under article 3, each decision or recom-
mendation adopted by the Commission pursuant to the provisions of
this Convention shall be subject to approval or modification by the
Council or the General Assembly in the same way as other decisions
or recommendations of the Commission.

Commentary

1. Articles 7 and 8 contain constitutional provisions concerning the
Commission on Narcotic Drugs.' The Single Convention does not provide
for the composition of the Commission as it does for that of the International
Narcotics Control Board. 2 The Parties to the Convention accept the compo-
sition of the organ named “Commission on Narcotic Drugs of the Economic
and Social Council”,® to which they entrust a number of treaty functions, %
as determined by the Council from time to time in accordance with the Charter
of the United Nations. The Charter provision in question ® stipulates that
“The Economic and Social Council shall set up commissions in economic and
social fields and for the promotion of human rights, and such other commissions
as may be required for the performance of its functions”. The Council may,
under this provision, define the composition of the Commission on Narcotic
Drugs and the powers which it confers on that organ, in addition to those
provided for in the multilateral treaties, including in particular the Single
Convention. ¢

2. Under the present rules of the Council, the Commission is composed
of twenty-four Governments chosen by the Council normally for terms of
four years, with due regard to adequate representation of countries which are
important manufacturers of narcotic drugs, of those which are important
producers of opium or coca leaves and of those in which drug addiction or
the illicit traffic in narcotic drugs constitutes a serious problem. The principle
of equitable geographic distribution must as well be taken into account in this

1 Asregards the power of the Commission to change the Schedules, see articles 3
and 8, para. (a); as regards other specific functions of the Commission, see article 8,
article 15, para. 1, article 18, article 31, para. 5 and article 32, para. 2. For the
expenses of the Commission, see article 6; see also article 5.

* Article 9.

3 Articles 5 and 1, para. 1, subpara. (g).

4 See above, foot-note 1.

5 Article 68.

s Rule 71 of the Rules of Procedure of the Council, in force at the time of this
writing, reads: “The Council shall set up such Commissions as may be required for
the performance of its functions, and shall define the powers and composition of each
of them.”; document E/3063/Rev.1, United Nations publication, Sales No. 67.1.32.
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election. ? Not only Members of the United Nations, but also States which
are not Members of the United Nations, may be elected if they are members of
a specialized agency or Parties to the Single Convention.® The delegates to
the Commission are at present representatives of Governments, and their
appointment does not require consultation with the Secretary-General or
confirmation by the Council as in the case of other functional commissions. ®
The Council has full discretion to change the composition of the Commission
on Narcotic Drugs; it may even convert it into a body partially or fully com-
posed of independent experts chosen in their individual capacity. It must,
however, maintain a collegial body, 1° however composed, for the performance
of the functions entrusted by the Single Convention ** to the Commission on
Narcotic Drugs.

3. The Commission has two different kinds of powers: those assigned to
it by its terms of reference or other decisions of the Council 12 (“Charter func-
tions”), and those granted to it by provisions of the Single Convention or of
earlier narcotics treaties (“treaty functions”). As regards these earlier treaties,
the view has been held that the authority which the Council has over the Com-
sion’s Charter functions does not extend to that organ’s treaty functions. 13
Article 7 of the Convention settles this question in favour of the Council’s
authority in respect of the treaty functions of the Commission under the Single
Convention. All decisions and recommendations of the Commission taken
under provisions of that Convention are subject to the authority of the Council.
Decisions taken under article 3 amending any of the Schedules can be reviewed
by the special procedure of paragraph 8. All other decisions i.e. all except
those taken in accordance with article 3 and all recommendations of the Com-
mission under the Single Convention are “subject to approval or modification

? Economic and Social Council resolution 1147 (XLI), para. 4, together with
resolution 845 (XXXII) II, paras. 2 and 3 and III, para. 1.

¢ Economic and Social Council resolution 845 (XXXII)II, para. 1; earlier
resolutions on the matter are 9 (I) and 199 (VIIL).

® See foot-note 4 to rule 13 of the Rules of Procedure of Functional Commissions
of the Economic and Social Council, document E/4767, United Nations publication,
Sales No. E.70.1.9; the other functional commissions are, at the time of this writing,
the Statistical Commission, the Population Commission, the Commission for Social
Development, the Commission on Human Rights and the Commission on the Status
of Women. See foot-note 1 to the title of these Rules of Procedure. After the
completion of this commentary the membership of the Commission was increased to
30 by Economic and Social Council resolution 1663 (LII) of 1 June 1972.

10 A “commission”, a body composed of more than one member.
11 Or by other multilateral drug treaties.
12 Economic and Social Council resolution 9 (I), para. 2.

3 In one particular case of exercising a treaty function, in appointing a member
of the Drug Supervisory Body under article 5, para. 6 of the 1931 Convention as
amended by the 1946 Protocol, the Commission, at its thirteenth session (1958), acted
in fact contrary to a wish expressed by the Council; see Economic and Social Council
resolution 667 (XXIV) H, para. 2 and Official Records of the Economic and Social
Council, Twenty-sixth Session, Supplement No. 9, paras. 114-116. The Convention
on Psychotropic Drugs, when in force will also confer functions on the Commission;
document E/CONF./58/6.
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by the Council or the General Assembly in the same way as other decisions or
recommendations of the Commission”, i.e. as the Commission’s actions taken
in respect to functions derived from the United Nations Charter. The phrase
“other decisions and recommendations” refers to these “Charter functions”
and not to decisions which the Commission may take under powers which it
has under earlier treaties.* By abstaining from describing the procedure of
approval or modification by the Council or General Assembly, article 7 avoids
possibly controversial questions and leaves the way for evolutions in the
United Nations practice in this connexion.

4. The Council has complete authority over the decisions and recommen-
dations of the Commission in regard to “Charter functions”, and thus also in
respect to such actions under the Single Convention, with the exception of the
Commission’s decisions under article 3 which are subject to the different review
procedure mentioned above. The Council may expressly rescind these deci-
sions or recommendations, may modify them in any way it may see fit, or may
simply deny them implementation by failing to act on them. The Commis-
sion’s decisions and recommendations, whether in form of recommendations
to the Council, of draft resolutions suggested for the Council’s adoption or of
actions in the name of the Commission itself, are included in the reports of
the Commission to the Council. They are normally not transmitted by the
Secretary-General for implementation to Governments or to international
organs to which they may be addressed until they have been approved by the
Council, either directly, or indirectly by “taking note” of the Commission’s
report containing them. Only Commission resolutions of minor importance,
which are not controversial, which have no financial implications and which
if they concern a specialized agency have been accepted by that agency,
are dispatched for implementation before they are so approved by the
Council. *

5. The authority of the General Assembly over the Economic and Social
Council and thus also over the Council’s Commissions is laid down in the
Charter of the United Nations. Article 60 of the Charter provides that
“responsibility for the discharge of the functions of the Organization set forth
in this Chapter [i.e. in Chapter IX on international economic and social co-
operation] shall be vested in the General Assembly and, under the authority
of the General Assembly, in the Economic and Social Council, which shall
have for this purpose the powers set forth in Chapter X”. Article 66, para-
graph 3, stipulates that the Council “shall perform such other functions as are
specified elsewhere in the present Charter or as may be assigned to it by the
General Assembly”. 16

6. The General Assembly at its first session adopted a resolution that
the Economic and Social Council, as one of the principal organs of the United

14 E.g. a decision under article 2 of the 1948 Protocol to place a drug under
provisional control.

15 Records, vol. 11, p. 211.

16 The budget authority of the General Assembly (article 17 of the Charter)
strongly reinforces its controlling position.
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Nations, should be allowed the widest possible freedom to carry out its work. 17
The General Assembly’s authority over the Council has been said to mean, in
practice, a continuing authority of a general nature.® The relation between
the two organs has, however, later been summed up by an author who states
that “generally speaking, the General Assembly has viewed its relations to
ECOSOC as permitting detailed review of the acts of that organ and free revi-
sion of its recommendations”. ** While the Council has continuously initiated
action without specific authorization of the General Assembly, 2° it has on a
number of occasions acted on the recommendation or request of the Assem-
bly. 2 It has also revised its decisions in compliance with the wishes of the
General Assembly whether expressed in the form of a “recommendation”,
“request” or “invitation”. 22

7. The General Assembly has on some occasions addressed subsidiary
organs of the Council, either directly or through the Council. It has also given
directions to such organs. 2 It can therefore be concluded that it can also
give instructions to the Commission on Narcotic Drugs. 2

8. The Spanish text of article 7 of the Single Convention uses the words
“las decisiones y recomendaciones aprobadas por la Comision en cumplimiento
de sus disposiciones” for the English version which reads “each decision or
recommendation adopted by the Commission pursuant to the provisions of
this Convention”. The French wording “toute décision ou recommandation
adoptée par la Commission en exécution des dispositions de la présente Conven-
tion” fully agrees with the English text. The possessive adjective “sus” of the
Spanish text refers to “Comisién”. The recommendations and decisions of

17 General Assembly resolution 5 (I); Repertory of Practice of United Nations
Organs, vol. II1.  Articles 55-72 of the Charter, New York, 1955; foot-note 12 relating
to the text of the Repertory concerning Article 60; see also Leland M. Goodrich,
Edward Hambro, and Anne Patricia Simons, Charter of the United Nations, Commen-
tary and Documents, third edition revised, New York, Columbia University Press,
1969, p. 406. It has been observed that since General Assembly resolution 5 (I)
“there has been a pronounced development in the direction of subordination in respect
to detailed decisions as well as general authority”; ibid.

** The volume of the Repertory referred to in the preceding foot-note, para. 8
of the text concerning Article 60 of the Charter.

19 Goodrich and others, op. cit., p. 407.

20 The volume of the Repertory referred to in foot-note 16, para. 8 of the text
relating to Article 60 of the Charter.

21 Goodrich and others, op. cit., p. 406.

22 The volume of the Reperfory referred to in foot-note 17, para. 9 of the text
relating to Article 60; see also volume III of Supplement No. 2 of this Repertory,
paras. 10 and 21 of the text relating to Article 60; and Goodrich and others, op. cit.,
p. 406.

% Repertory of Practice of United Nations Organs, vol. 111, paras. 17-22 of the text
relating to Article 60 of the Charter; Supplement No. 2 of the Repertory, vol. III,
para. 16 of the text relating to the same article; Goodrich and others, op. cit., p. 407.

2 In resolution 2584 (XXIV) of 15 December 1969, the General Assembly
requested the Council to call upon the Commission on Narcotic Drugs to proceed
at its “special session” without delay to complete the draft protocol for the control
of psychotropic substances. The Commission at the time of the adoption of the
resolution was scheduled to meet in special session in January 1970. It actually met
at that time and completed the draft Protocol as called upon by the General Assembly
to do so; see foot-note 10 to comments on article 6, above.
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the Commission referred to in the Spanish version would therefore not be
those taken pursuant to the provisions of the Single Convention—as in the
English and French text—but resolutions adopted pursuant to provisions of the
Commission itself. Since the meaning of the Spanish text, as a result of some
error of drafting or translation, is obviously obscure, it must be assumed that
the English and French text convey the intention of the Parties, as can be seen
from the discussion of this provision at the Plenipotentiary Conference which
adopted the Single Convention. ¥

25 Records, vol. I, pp. 211-212.




Article 8
FUNCTIONS OF THE COMMISSION

The Commission is authorized to consider all matters pertaining to
the aims of this Convention, and in particular:

(@) To amend the Schedules in accordance with article 3;

(b) To call the attention of the Board to any matters which may
be relevant to the functions of the Board;

(c) To make recommendations for the implementation of the
aims and provisions of this Convention, including programmes of
scientific research and the exchange of information of a scientific or
technical nature; and

(d) To draw the attention of non-parties to decisions and recom-
mendations which it adopts under this Convention, with a view to
their considering taking action in accordance therewith.

Commentary

1. In addition to the functions which the Commission has under arti-
cle 8 and other provisions of the Single Convention * (“treaty functions”), % it
has also those given to it by the Council in general terms (terms of reference) *
or by special decisions ¢ (“Charter functions™). 2

2. Under its present terms of reference 3, the Commission has the follow-
ing “Charter functions”:

(i) Assisting the Council in exercising such powers of supervision over
the application of international conventions and agreements on
narcotic drugs as may be assumed by or conferred on the Council;

(i) Advising the Council on all matters pertaining to the control of
narcotics and preparing such draft international conventions as
may be necessary;

(iii) Considering what changes may be required in the existing machinery
for the international control of narcotic drugs and submitting pro-
posals thereon to the Council;

(iv) Performing such other functions relating to narcotic drugs as the
Council may direct. 5

1 Article 3, article 15, para. 1, article 18, article 31, para. 5 and article 32, para. 2.

2 For the terms “treaty functions” and “Charter functions” see also comments on
article 7 above.

3 The terms of reference of the Commission are laid down in para. 2 of the reso-
lution 9 (I) of the Economic and Social Council. The provisions of the resolution
concerning the composition of the Commission were amended by resolutions 199 (VIII),
845 (XXXII) II and III, para. 1 and 1147 (XLI), para. 4.

¢ Economic and Social Council resolution 9 (I), para. 2, subpara. (e).

¢ The terms of reference of the Commission provide also for its carrying out such
functions entrusted to the League of Nations Advisory Committee on Traffic in Opium
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3. These terms of reference use the phrase “narcotic drugs” in defining
the powers of the Commission; this phrase has often been used to designate all
drugs under international narcotics control, rather than only those of them
which are really “narcotic”, i.e. “sleep-inducing” as are the morphine-like
substances; the phrase is thus also used to include others such as cocaine and
cannabis drugs, which are by no means “narcotic” in this sense. There has
never been any doubt that the Commission’s Charter functions are not restricted
to narcotic drugs in the narrow sense of morphine-like drugs, but also cover the
other substances under international control. The Commission has, how-
ever, in its practice given a very broad meaning to the term “narcotic drugs”
with which it is authorized to deal. It has proceeded on the understanding
that it may consider the problem of all drugs which fall under the international
narcotics régime or may represent international questions to be dealt with by
international treaties, ® by recommendations of international organs or even
only by international exchange of information.

4. Tt has considered problems relating to such substances outside the
international narcotics régime as that, 7 hallucinogenics, barbiturates, ampheta-
mines and tranquillizers.® In adopting this broad conception of its “Charter
functions” it has never met any objection by the Council, which has taken note
of the Commission’s reports dealing with such substances and even approved
resolutions concerning them.

S. Prior to the coming into force of the Single Convention, by far the
major part of the Commission’s work was carried out on the basis of the
powers which it received under its terms of reference from the Council under
the United Nations Charter, ° although that work concerned the implement-
ation of the narcotics treaties and their improvement.

6. The Commission had then only very limited “treaty functions”.1®
This situation has completely changed under the terms of the Single Conven-

and other Dangerous Drugs by the international conventions on narcotic drugs as the
Council may find necessary to assume and continue; Economic and Social Council
resolution 9 (I), para. 2, subpara. (b). This provision became obsolete by the effect
of the 1946 Protocol, which transferred these functions to the Commission.

¢ Commission on Narcotic Drugs, report on the eleventh session (1956); Official
Records of the Economic and Social Council, Twenty-second Session, Supplement No. 8,
para. 327.

? Document E/CN.7/471, paras. 180-183. The Commission has even occasionally
discussed such other abuses of chemicals as sniffing of ether and the fumes of glue and
gasoline; see ibid., para. 184.

8 When adopting the Draft Protocol on Psychotropic Substances at its twenty-
third Session and the Revised Draft Protocol on Psychotropic Substances at its first
special session (Official Records of the Economic and Social Council, Forty-sixth Session,
document E/4606/Rev.1, annex. 1V and ibid., Forty-eighth Session, Supplement No. 8
(E/4785), chapter I1I) the Commission appears to have been authorized to act not only
under its terms of reference, but also under the very broad terms of article 8 of the
Single Convention.

* See above, foot-note 3.

10 Article S, para. 6 of the 1931 Convention (appointment of a member of the
Drug Supervisory Body); article 11, para. 4 of the 1931 Convention (appointment
of a member of the ad hoc body of three experts charged with determining the control
régime of a drug found by the World Health Organization not to be addiction-produc-
ing by itself, but convertible into an addiction-producing drug); article 21 of the 1931
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tion. Under the broad provisions of article 8, the Commission is now authoriz-
ed to carry out all those functions which it could formerly perform only on the
basis of decisions of the Economic and Social Council, such as the Council’s
resolution 9 (I) containing the Commission’s terms of reference. The authority
granted by the introductory paragraph of article 8 “to consider all matters
pertaining to the aims of this Convention” is very broad indeed; it appears to
cover all functions which the Commission has in the past exercised under its
terms of reference, and more. Since the power granted by article 8 is not
limited to questions concerning the implementation of provisions of the Single
Convention but includes all matters pertaining to the aims of that treaty, the
Commission has under this article authority to deal with all aspects of the fight
against drug abuse, whether political, legal, administrative, economic, social,
medical or scientific, with due regard, of course, to the jurisdiction of other
international organs and organizations such as the World Health Organization.
It may in particular also consider questions of technical co-operation, especially
the foreign aid needed by some Governments to enable them to make a full
contribution to the international campaign against drug abuse. Its authority
under this provision appears by no means to be limited to the drugs within the
scope of the Single Convention, but extends to all drugs whose abuse may
constitute an international problem. Article 8 has given a treaty basis to the
wide range of functions which the Commission has from its beginning perform-
ed, originally on the basis of decisions of the Economic and Social Council
including in particular the Commission’s terms of reference. !

7. Paragraphs (a)-(d) enumerate some specific cases of the general rule
laid down in the introductory paragraph. Other provisions of the Single
Convention assigning specific functions to the Commission are:

(i) Article 15, paragraph 1, stipulating that the reports of the Interna-
tional Narcotics Control Board shall be submitted to the Economic

and Social Council through the Commission which may make such
comments as it sees fit;

(ii) Article 18, authorizing the Commission to require Parties to furnish

to the Secretary-General such information as it may request as being
necessary for the performance of its functions, to determine the manner

Convention (drawing up a form for the annual reports which Governments must
communicate to one another through the Secretary-General on the working of the
1931 Convention); article 2 of the 1948 Protocol (placing a drug under provisional
international control pending the procedure on its control status before the World
Health Organization); and article 10, para. 1, subpara. (c) of the 1953 Protocol (pre-
scribing the form for the annual reports on the working of the Protocol which Parties
must furnish to the Secretary-General).

' The Commission’s predecessor, the League of Nations Advisory Committee
on the Traffic in Opium and Other Dangerous Drugs, having only very limited treaty
functions under the 1931 Convention (article 5, para. 6, article 11, para. 4 and article 21
of the 1931 Convention), acted similarly on the basis of authority given to it by decis-
ions of the League Council or Assembly under article 23, para. (c) of the League
Covenant. See in particular the resolution adopted by the League’s First Assembly
on 15 December 1920 establishing the Advisory Committee; League of Nations,
Records of the First Assembly, Plenary Meetings (Geneva 1920), pp. 538-539. The
Advisory Committee’s treaty functions under the 1931 Convention were transferred

to the Commission by the 1946 Protocol; see the preceding foot-note 10, and also
foot-note 5.
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in which and the dates by which this information must be supplied,
and to draft forms which it may ask Parties to use for this purpose;

(iii) Article 31, paragraph 5, requiring Parties to follow as closely as may
be practicable the form of import certificate approved by the Com-
mission; and

(iv) Article 32, paragraph 2, requiring the Commission to recommend
safeguards to be taken by the countries of registry of ships or aircraft
engaged in international traffic to prevent the diversion for illicit
purposes or the improper use of drugs carried by such vessels or air-
craft for first-aid purposes or emergency cases pursuant to paragraph 1
of that article.

8. As regards paragraph (b) of article 8, see below, comments on
article 14, paragraph 1, subparagraph (a).

9. Paragraph (c) expressly states that the recommendations which the
Commission may make need not be limited to the implementation of provisions
of the Single Convention, but may also relate to the realization of its aims.
The Commission may thus not only “consider” 2 all aspects (political, legal,
administrative, economic, social, medical or scientific) of drugs whose abuse
constitutes an international problem, but may also make recommendations
concerning them. These recommendations may be addressed to Govern-
ments of Parties and non-parties (paragraph (d)) alike, as well as to inter-
governmental organizations and organs.

10. Article 7 applies to such recommendations.*® Paragraph (c¢) also
offers formal treaty authority for scientific research and international exchange
of scientific and technical information, functions which, on the initiative and
under the direction of the Commission, had already been undertaken by the
Secretariat of the United Nations in the field of drugs prior to the adoption of
the Single Convention in 1961, for example, the establishment and maintenance
of a United Nations chemical laboratory in Geneva, '* and research program-
mes to develop methods for determining the geographic origin of opium %
seized from the illicit traffic and for the identification of cannabis.® These
programmes have involved laboratory work in the Geneva institution, the
maintenance of a centre for the international exchange of information, the
distribution of drug samples to national scientists for their research, inter-
national arrangements for collaborative studies of national research workers,
and international seminars. *?

12 Article 8, introductory paragraph.
3 See above, comments on that article.

14 General Assembly resolution 834 (IX) (1954); see also Council resolution 667C
(XXIV) (1957).

15 See Council resolutions 159 1T C (VII) (1948); 246 F (IX) (1949), 436 F (X1V)
(1952) and 626 H (XXII) (1956) and Commission resolutions V (XIII) (1956) and
6 (XIV) (1959); see also document E/CN.7/471, paras. 118-130.

¢ Commission on Narcotic Drugs, report on the fourteenth session, para. 308,
resolution 8 (X1IV) (1959), Official Records of the Economic and Social Council, Twenty-
eighth Session, Supplement No. 9 (E/3254).

17 Council resolution 626 H (XXII) (1956).
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11. The authors of the Single Convention recognized that effective
measures against drug abuse required universal action. They stated this in the
preamble to the treaty.!® Paragraph (d) is one of the provisions of the
Convention intended to obtain universal implementation, or as wide implemen-
tation of that treaty as possible.® It aims at inducing non-parties to carry
out not only the Commission’s decisions or recommendations for the implemen-
tation of the Convention, but, beyond that, also those designed to promote the
aims of the treaty but not referring to the execution of express treaty provi-
sions.

12. It will be recalled that decisions of the Commission or the Council
regarding changes under article 3 in the schedules of the Single Convention
must be communicated to non-parties which are Members of the United
Nations. 2° The Commission’s decisions and recommendations may under
article 8, paragraph (d) be brought to the attention of all non-parties, no
matter whether they are Members of the United Nations ! or not.

13. Under the English text, paragraph (d) applies to the Commission’s
decisions and recommendations “which it adopts under this Convention”,
while the French text refers to those “qu’elle adopte conformément aux fonctions
que lui confére la présente Convention”, and the Spanish version to those “que
adopte en cumplimiento de la presente Convencion”. It is submitted that despite
these different phrasings, the meaning of the three language versions is in this
case the same. The adoption of recommendations for the implementation
of both the aims and the provisions of the Single Convention is, in view of
paragraph (c), among the “fonctions” of the Commission as well as an action
“en cumplimiento de la presente Convencion”.

14. There is, however, in paragraph (d) another discrepancy between the
English and Spanish text on the one hand and the French text on the other
which cannot so easily be reconciled. Under the English text, the attention
of non-parties may be drawn to the Commission’s decisions and recommenda-
tions “with a view to their considering taking action in accordance therewith”
(i.e. with the decisions and recommendations). Under the equivalent Spanish
text, non-parties are addressed “a fin de que dichos Estados examinen la posibi-
lidad de tomar medidas de acuerdo con tales decisiones y recomendaciones”.
The French text, however, describes the purpose for which the non-parties may
be approached under paragraph (d) with the words “de fagcon qu’ils examinent
les mesures qu’elle peut étre amenée a prendre en vertu de la présente Convention™.
The personal pronoun “elle” undoubtedly refers to “la Commission” in the
introductory paragraph. To call the attention of non-parties to decisions and
recommendations of the Commission in order to induce them to examine the
measures which the Commission may have to take by virtue of the Single
Convention—-as the French text suggests—makes hardly any sense. Since the

% Fifth considerandum of the Preamble.

1% See also article 3, para. 7 and para. 8, subpara. (c), article 12, paras. 2 and 3,
para. 13, para. 2, article 14, article 21, article 24, para. 4, article 31, para. 1 and arti-
cle 49, para. 2, subpara. (b).

20 Article 3, para. 7 and para. 8, subpara. (c).

21 As regards the obligation of non-parties which are Members of the United
Nations to participate in the international fight against drug abuse, see above, comments
on article 3, para. 7.
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meaning of the French text, as the result of some error of translation or drafting,
does not seem to be very reasonable, it must be concluded that the Spanish
and English text correspond to the intention of the authors of the treaty.
This inference is also in accord with the decision taken by the Committee of
the Plenipotentiary Conference dealing with the subject. 22

32 Article 11, para. (i) of the Third Draft (document E/CN.7/AC.3/9), which
served as working document of the Plenipotentiary Conference; Records (English),
vol. II, pp. 5, 212, 214 and 276; see also vol. I, pp. 142 and 189; see also Records
(French), vol. II, pp. 6, 242, 244 and 314.




Article 9
COMPOSITION OF THE BOARD

General comments

1. Articles 9-15 contain provisions on the constitution of the Inter-
national Narcotics Control Board, on its composition, the election of its
members, its procedure (articles 9-11) and its functions (articles 12-15). Provi-
sions located in other parts of the Convention also confer functions on the
Board:

(i) Article 21, paragraph 3, requiring that quantities of drugs found by
the Board to have been manufactured and imported by a country or territory
in excess of its supply limits ! shall be deducted from these limits and from “the
total of the estimates” ? of that country or territory in the following year;

(ii) Article 21, paragraph 4, subparagraph (a), authorizing the Board to
order the discontinuation of the export of drugs to a country or territory which
has exceeded its import limits as defined in this provision;

(iii) Article 24, paragraph 2, subparagraph (a), authorizing the Board
to review the notification of a Party, which under paragraph 3 of that article
is not automatically entitled to export opium of its own production nor has
under paragraph 2, subparagraph (b) obtained the approval of the Council to
do so, that it desires to engage in the export of opium of its own harvest, in
an amount not exceeding five tons annually. The Board may either approve
the notification or recommend to that Party that it not engage in the production
of opium for export;

(iv) Article 45, paragraph 2, authorizing the International Narcotics
Control Board to perform the functions which the Permanent Central Board
and Drug Supervisory Body had under earlier narcotics treaties; 2

(v) Article 49, paragraph 3, subparagraph (b), requiring Parties which
have made a reservation under that article to furnish to the Board “estimates™ *
and statistical returns ° in respect of the reserved activities in the manner and
form prescribed by the Board;

(vi) Article 49, paragraph 4, subparagraph (a), requiring the Board to
send to a Party which has made a reservation under article 49 and has failed
to furnish the prescribed estimates and statistics ¢ within three months after

1 To be established in accordance with article 21, paras. 1 and 2.

® Defined in article 19, para. 2 and serving as basis for the computation of import
limits of a country or territory which an exporting Party must respect; see article 21,
para. 4, subparas. (a) and (b) and article 31, para. 1, subpara. (b).

3 See above, comments on article 1, para. 1, subpara. (@) and article 5, and below,
comments on article 45.

4 See article 19.
5 See article 20.
¢ Article 49, para. 3, subpara. (b).
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the date on which they were due, a notification of the delay, with the request
to provide the missing information within three months after the receipt of
that notification. ?

2. The International Narcotics Control Board has replaced two organs
which were established under earlier narcotics treaties: the Permanent Central
Board and the Drug Supervisory Body. 2

? Failure of the Party to comply with such a request renders ineffective the
reservation which it made under article 49. For other references to functions of the
Board, see article 19, paragraph 1, introductory paragraph and para. 4, article 20,
para. 1, introductory paragraph, para. 2 and para. 3, article 24, para. 4, subpara. (a),
clause (ii) and article 49, para. 4, subpara. (b).

Paragraph 1

1. The Board shall consist of eleven members to be elected by the
Council as follows:

(2) Three members with medical, pharmacological or pharma-
ceutical experience from a list of at least five persons nominated by
the World Health Organization; and

(b) Eight members from a list of persons nominated by the Mem-
bers of the United Nations and by Parties which are not Members of
the United Nations.

Commentary

1. The Economic and Social Council, which was the body which
appointed the Permanent Central Board !, one of the two predecessor organs
of the International Narcotics Control Board, ? is also the electoral organ of

1 See above, comments on article 1, para. 1, subpara. (@) and below comments
on article 45. Prior to the 1946 Protocol the members of the Permanent Central
Board were appointed by an electoral college consisting of the members of the Council
of the League of Nations, a representative of the United States of America and, when
Germany was not a member of the League, also a representative of that country.
When Germany became a Member of the League, it became also a permanent member
of its Council.

2 The other predecessor organ was the Drug Supervisory Body, whose four
members were, under article 5, para. 6 of the 1931 Convention as amended by the
1946 Protocol, appointed as follows; two members by the World Health Organization,
one member by the Commission on Narcotic Drugs and one member by the Permanent
Central Board. Prior to the 1946 Protocol, one member was appointed by the Health
Committee of the League of Nations, a second member by the Office International
d’Hygiéne Publique, an intergovernmental organization located in Paris and established
in 1907 (see British and Foreign State Papers, vol. 100, p. 466), a third member by
the League’s Advisory Committee on Traffic in Opium and other Dangerous Drugs
(the predecessor body of the Commission on Narcotic Drugs), and a fourth member
by the Permanent Central Board. In the last five years of their existence (1963-1968),
there was a complete union of membership between the Permanent Central Board and
Drug Supervisory Body, the appointive bodies of the Supervisory Body having elected
to membership to that body four of the eight members of the Permanent Central
Board; see Economic and Social Council resolution 914 F (XXXIV) (1962) para. 2;
see also Economic and Social Council resolution 667 (XXIV) (1957) and foot-note 13
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the latter Board. The requirement that three of the eleven members of the
International Narcotics Control Board be elected from a list of persons
nominated by the World Health Organization is explained by the facts that the
new Board not only took over in substance the functions assigned by the earlier
treaties to the Permanent Central Board, but also those entrusted by these
treaties to the Drug Supervisory Body, two of whose four members were
appointed by the World Health Organization. Since that Organization need
not nominate more than five persons, it has considerable influence on the
composition of the Board, reflecting the importance of medical, pharmacolo-
gical and pharmaceutical knowledge in the work of that organ. The World
Health Organization’s nominations are made by its Director General. 3

2. The right of non-Parties to the Single Convention which are Members
of the United Nations to nominate candidates for membership on the Board
appears to be justified on the ground that they contribute to the budget of the
United Nations, and thus to the costs of maintaining the Board. 4

3. The Commission on Narcotic Drugs, at its twentieth session, drew
up a procedure 5 which the Economic and Social Council approved ¢ and which
the latter follows in electing the members of the Board. Under this procedure
the Secretary-General of the United Nations invites the Members of the United
Nations, the Parties to the Single Convention which are non-member States,
and the World Health Organization to nominate candidates within an indicated
period. The invitation, which is to be issued one year before the session of
the Council at which the election takes place, contains information on the
relevant treaty provisions, the election procedure, in particular on the dates
on which the Council will act, the requirements of membership of the Board,
and the rights and duties of members. ? The treaty provisions regarding the
required qualifications of members are explained, and the views of the Council
on their interpretation are given.® The Governments are also informed of the
qualifications which the Council finds desirable, but on which the Convention
is silent. The attention of the World Health Organization is in particular
drawn to the desirability that its nominees should not only enjoy a reputation
in the medical, pharmacological or pharmaceutical world as required by
article 9, paragraph 1, subparagraph (a), but should also have a sound know-
ledge of international and national narcotics administration. ® Governments

referring to the comments on article 7; as regards the dissolution of the “Office Inter-
national d’Hygiéne Publique” and the transfer of its functions to the World Health
Organization, see Protocol concerning the International Office of Public Health,
dated 22 July, 1946, United Nations, Treaty Series, vol. 9, p. 3.

3 Resolution WHA 1846 (May 1965) of the World Health Assembly.

+ Article 6 of the Single Convention, which also provides for contribution of
Parties which are not Members of the United Nations.

° Commission on Narcotic Drugs, report on the twentieth session, Official Records
of the Economic and Social Council, Fortieth Session, Supplement No. 2 (E/4140).
See also documents E/4158/Rev. 1 (1966) and E/4761 (1969).

¢ Council resolution 1106 (XL), para. 5.

? Document E/4158/Rev.1, para. 17. As regards a similar procedure for the
election of the members of the past Permanent Central Board, see Council resolu-
tions 49 (IV) and 123 D (VI).

8 See also below, comments on article 9, para. 2.

® Document E/4158/Rev.1, para. 14, see also document E/4761, annex I1, para. 14;
see also Records, vol. 11, p. 6, foot-note 16.
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are informed that it is not essential that their candidates be technically qualified
as doctors, chemists or pharmacists, as the Board will have at its command
the benefit of such qualifications from the inclusion of those of its members
who are nominated by the World Health Organization, and who under the
terms of the Convention must have the necessary scientific knowledge. 1°
It is, on the other hand, pointed out that it is highly desirable that Government
nominees should have a good knowledge of national and international narcotics
administration. Governments are also reminded that they may nominate
candidates who are not their nationals. !> The Secretary-General transmits
to the members of the Council two lists, one composed of persons nominated
by Governments, and a second of candidates nominated by the World Health
Organization, annexing copies of the curricula vitae which he has received.
He is required to do this before the session of the Council at which the election
procedure is commenced. He supplements the lists by forwarding to the
members of the Council late nominations, i.e. nominations which he receives
after the expiration of the period which he had indicated for this purpose in
his invitations to name candidates.

4. The election process takes place in two stages. The Council sets
up a Committee on Candidatures charged with the task of selecting from the
nominees those persons whom it considers particularly qualified. This Com-
mittee establishes two panels of recommended persons, one containing Govern-
mental nominees and the second containing candidates named by the World
Health Organization, and reports to the Council. It is suggested that the
panel of Government nominees should contain 16 persons, i.e. twice the num-
ber of members to be chosen among them. It is also proposed that the panel
of World Health Organization nominees which the Committee establishes
should contain at least five names. 12 The Committee may meet outside the
time in which the Council is in session.

5. At the next session, whether or not it is formally a new session or
a continuation of the earlier session (“resumed” session), the Council proceeds
to the actual election. It is suggested that the election should take place in
two different parts, and that the election of the members of the World Health
Organization nominees be carried out first. It is also proposed in the proce-
dure drafted by the Commission and approved by the Council at its fortieth
session ® that an interval sufficient to facilitate consultation should take place
between the election of the World Health Organization nominees and that of
the Government candidates. It is also suggested that not more than one
national of any particular country should be chosen. ¥ The Council is not
bound to choose from the panels established by the Committee on Candida-
tures. ¥* It can, however, elect only persons nominated by the World Health

10 Document E/4158/Rev.1, para. 8; see also document E/4761, annex II, para. 8,
see also Records, vol. 11, p. 6, foot-note 16.

1 Document E/4158/Rev.1, para. 13; see also document E/4761, annex II,
para. 13.

2 Documents E/4158/Rev.1, para. 21 and E/4761, para. 3; see also document
E/4772.

8 There is no express treaty provision prohibiting the election of two persons of
the same nationality. See below, comments on article 9, para. 3.

14 Document E/4158/Rev.1, paras. 22-24.
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Organization, by Members of the United Nations or by non-Member States
which are Parties to the Single Convention. It may elect a person who is
neither a national of a Member of the United Nations nor of a Party not a
Member, and even a stateless person, provided only he has been so nominated.
The elections are decided by secret ballot under the Council’s Rules of Pro-
cedure. 13

6. If avacancy occurs, the outlined procedure is applied rmutatis mutandis.
If a place held by a Government nominee becomes vacant, only Governments
are invited to make nominations. If on the other hand the vacant place had
been occupied by a World Health Organization nominee, only this Organization
is asked to propose candidates.

7. The Convention does not state how many candidates the World
Health Organization should propose in the event of such a vacancy. It
appears however that it would hardly be compatible with the spirit of article 9,
paragraph 1, if the World Health Organization nominated less than two per-
sons, because doing so would deprive the Council of its right of choice of the
member of the Board, as therein provided.

8. The vacancy should be filled if possible at the Council session im-
mediately following its occurrence. ¢

15 Rules 67-69 of the Rules of Procedure of the Economic and Social Council,
United Nations, New York, 1967, document E/3063/Rev.1; United Nations publica-
tion, Sales No. 67.1.32.

1 Document E/4158/Rev.1, para. 25; article 10, para. 5 of the Single Convention.

Paragraph 2

2. Members of the Board shall be persons who, by their com-
petence, impartiality and disinterestedness, will command general confi-
dence. During their term of office they shall not hold any position or
engage in any activity which would be liable to impair their impartiality
in the exercise of their functions. The Council shall, in consultation
with the Board, make all arrangements necessary to ensure the full
technical independence of the Board in carrying out its functions.

Commentary

1. The International Narcotic Control Board is held to have some
judicial functions, as was its predecessor, the Permanent Central Board.?
The function of establishing whether a country or territory has failed to carry
out provisions of the Single Convention and has thereby seriously endangered
its aims, and that of recommending that Parties discontinue the import or
export of drugs or both, from or to the offending country or territory, ?

1 Commission on Narcotic Drugs, report on the twenty-first session, Official
Records of the Economic and Social Council, Forty-second Session, Supplement No. 2
(E/4294), para. 108; Records, vol. 11, pp. 218 and 222.

2 Article 14 of the Single Convention; see also articles 24 and 26 of the 1925

Convention, article 14, para. 3 of the 1931 Convention and article 11-13 of the 1953
Protocol.
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undoubtedly has judicial characteristics. * Article 9, paragraph 2 therefore
contains rules to ensure the independent functioning of the International
Narcotics Control Board. Its independence is called “technical” to indicate
that it refers only to the performance of its functions, which are mainly of a
technical nature. It depends for its election and budget on organs of the United
Nations. ¢ The Board must also submit to the Council, through the Com-
mission, an annual report on its work. 42

2. This report, as well as such additional reports as the Board may choose
to make, serve the purpose of calling the attention of Governments to points
of strength or weakness of the international control system, and to particular
conditions which may require remedial action by political intergovernmental
organs such as the General Assembly, the Council or Commission and by the
national Governments. Both the Council and the Commission may make
such comments on the Board’s reports and work as they see fit; but neither
of them nor any other United Nations organ may, directly or indirectly, give
the Board instructions as regards the actions which it should take.

3. Paragraph 2 contains three different rules to ensure the full technical
independence of the Board. One refers to the personal qualifications of its
members, another excludes from membership persons engaged in activities
which might affect their impartiality, and the third provides for the Board
administrative working conditions appropriate to enable it to function inde-
pendently. The first two rules impose obligations in regard to nominations
by the World Health Organization and by Governments, as well as upon the
Council acting as an electoral body, to see to it that the nominees and persons
who are elected fulfil the requisite conditions.

4. The first sentence of paragraph 2, requiring that the members of the
International Control Board should by their “competence”, “impartiality”
and “disinterestedness” command general confidence, is in substance the
same as, and textually very similar to, the second paragraph of article 19 of
the 1925 Convention which applied to the members of the former Permanant
Central Board. High standards of a technical, intellectual and moral nature
are required.

5. As regards the technical qualifications which form a part of the
“competence” required, see above, comments on article 9, paragraph 1.

6. The condition of “impartiality” presupposes that on the basis of his
background the candidate can be expected to adopt a judicial attitude in
performing his functions if elected to membership on the Board.

3 The corresponding functions of the Permanent Central Board, one of the two
predecessor bodies of the present International Narcotics Control Board, were termed
“judicial” as early as 1927 in a report dated 1 October 1927 of a sub-committee of
the Advisory Committee on Traffic in Opium and other Dangerous Drugs on the
Relations of the Advisory Committee and the Central Board; League of Nations,
document O.C. 669, p. 3. That Board was sometimes called a “judicial” organ, or,
because it has also administrative functions, referred to as “semi-judicial” or “quasi-
judicial”.

4 Articles 7 and 9, para. 1.

‘@ Article 15.
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7. Both “impartiality” and “disinterestedness” must be ensured not
only by the absence of any material interest in favouring particular elements
of the controlled drug trade, but also by the assurance that the candidate
will be free from any bias which might prevent him from acting impartially.

8. The general rule of the first sentence of paragraph 2, stipulating the
conditions of “impartiality” and “disinterestedness” of the members of the
Board, is strengthened by the specific rule of the second sentence, prescribing
that they should “during their term of office” “not hold any position or engage
in any activity which would be liable to impair their impartiality in the exercise
of their functions”. The sccond sentence corresponds to the sixth paragraph °
of article 19 of the 1925 Convention, which applied to members of the old
Permanent Central Board, and which read as follows: “The members of the
Central Board shall not hold any office which puts them in a position of direct
dependence on their Government.” This paragraph was, prior to World
War II, understood to exclude Government employees from membership
on the Board. It was also held that such employees were excluded from elec-
tion if at the date of their appointment they had not retired from Government
service. This narrow interpretation became difficult to maintain after World
War II, when the economic and social conditions had become very different
from those prevailing at the time of the conclusion of the 1925 Convention,
and in particular when a number of socialist countries had emerged. It was
found that in many countries it would be difficult to find persons who would
not be government employees and would at the same time be qualified for
membership on the Permanent Central Board. It was, moreover, considered
that the narrow interpretation of paragraph 6 of article 19 of the 1925 Conven-
tion did not do justice to its text, which did not exclude all Government em-
ployees but only those who held an office “which puts them in a position of
direct dependence on their Government”, and that the wording of that para-
graph did not eliminate from election even those Government officials who
were in such direct dependence, provided only that they ceased to maintain
such a relationship with their Governments while serving on the Board. The
Economic and Social Council accepted this new view, and adopted a resolu-
tion ¢ which endorsed the opinion that candidates who were Government
employees in such capacities as judges, university professors, and medical
practitioners, but who were not in a position of direct dependence on their
Governments, were eligible for membership on the Permanent Central Board,
and were not required to give up their position while serving on the Board.
Even some lawyers or specialists in other professions who were in Government
employment could, in the Council’s view, fall in the same category. The
Council also held that officials in active civil service who were in a position of
direct dependence on their Government could be appointed, provided that
following their election they ceased temporarily, i.e. for the duration of their
membership on the Board, to exercise their functions as officials (e.g. by taking
a leave of absence), and while serving on the Board did not act under instruc-

5 Fifth para. of article 19 as amended by the 1946 Protocol.
¢ Resolution 123 D (VI), of 2 March, 1948.
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tions of their Governments. ? The second sentence of paragraph 2 of article 9
was drawn up with this resolution of the Council in mind. 8

9. It may therefore be assumed that government positions which did
did not prevent the eligibility of candidates for the old Permanent Central
Board under Economic and Social Council resolution 123 D (VI) may also
be held not to be liable to impair the “impartiality” required under the first
two sentences of paragraph 2 of article 9. Moreover, persons who are in
government positions which may be considered to be liable to affect their
“impartiality” may nevertheless be appointed to the International Narcotics
Control Board if they cease to hold their positions for the duration of their
term of membership, whether temporarily by taking a leave of absence or
permanently by resigning from their Government position, and if they do not
accept instructions from their national Governments while serving on the
Board.

10. The 1925 Convention expressly excluded from membership on the
Permanent Central Board only Government employees, but not persons en-
gaged in non-governmental activities affecting their impartiality. While
this latter class of persons was not made ineligible for membership on the old
Board by a specific rule, it appears that they were nevertheless excluded by the
general provision of the second paragraph of article 19 of that Convention
requiring “impartiality” and “disinterestedness”. The Single Convention
contains the same general rule, ® which likewise must be considered to have
the effect of excluding from membership on the International Narcotics
Control Board persons engaged in such non-governmental activities; but the
Single Convention goes beyond that. Its definition of activities which might
be incompatible with the “impartiality” required for membership on the
International Narcotics Control Board covers not only government employ-
ment, but “any position” and “any activity”, no matter whether governmental
or private, which would be liable to impair that impartiality. Positions in
the private drug industry or trade may therefore present grounds for exclusion.

11. The third sentence of paragraph 2 of article 9 contains a provision
which is very similar to that of the first paragraph of article 20 of the 1925
Convention. Article 20 stipulated that the Council of the League of Nations
should, in consultation 1° with the Permanent Central Board, make the neces-
sary arrangements for the organization and working of that Board with the
object of assuring its full technical independence.

12. The independence of the work of an organ can undoubtedly be
impaired if it is impeded in carrying out its functions by unfavourable ad-

? Official Records of the Economic and Social Council, Fourth Session, Supplement
No. 1, report of the Commission on Narcotic Drugs (E/251), p. 7; Ibid., Sixth Session,
Supplement No. 2, report of the Commission on Narcotic Drugs (E/575), pp. 21-23 and
annex IV, pp. 74-87; see also resolution of the Economic and Social Council 49 (IV)
of 28 March 1949 (part dealing with “Appointments to the Permanent Central Opium
Board”).

8 Records, vol. I1, p. 218. Article 13, para. 3 of the Third Draft serving as work-
ir}g document for the Plenipotentiary Conference contains in substance the same pro-
vision as the two first sentences of article 9, para. 2 of the Single Convention.

® Article 9, para. 2, first sentence.

1* The French text provided that the arrangements should be made “d’accord
avec le Comité”™.
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ministrative conditions under which it must perform its tasks, and especially
by unsatisfactory secretariat services. 1! The International Narcotics Control
Board must in particular be able to meet as often as in its opinion may be
necessary for the proper discharge of its functions, as it is indeed authorized
to do by article 11, paragraph 2 of the Single Convention. It must not be
prevented, for example, from holding urgent meetings by lack of administrative
facilities. Whether such a session is urgent must be left to the free judgement
of the Board. Dependence in this matter on the decision of another organ
undoubtedly would affect the “technical independence of the Board in carrying
out its functions”. The Board must also be able, through a secretariat, to
carry out certain technical functions on definite dates. Its inability to do this
might have serious consequences for the operation of the Convention; for
example, some countries might not obtain urgently needed medical supplies
without delays very damaging to their health services. 12

13. There can, on the other hand, be no question that the General
Assembly of the United Nations must have full budgetary control over the
administration of the International Narcotics Control Board, whose expenses
are borne by the United Nations. The Single Convention moreover provides
expressly that the expenses shall be borne in such manner as shall be decided
by the General Assembly; ' but in order to be able to carry out its functions
in full technical independence, the Board must have some degree of budgetary
and administrative discretion, within limits set each year by the General
Assembly taking into account the nature of the Board’s work, which, as has
been pointed out, includes some judicial functions.

14. The Council, in carrying out its tasks of guardian of the Board’s
independence under the third sentence of paragraph 2 of article 9, by its
resolution 1196 (XLII) of 16 May 1967 adopted administrative arrangements
to ensure the full technical independence of the Board. '* These arrangements
had been drafted by the Secretary-General in consultation with the old Per-
manent Central Board ** for the Council’s approval. They are similar to those
which the Council had adopted for the Permanent Central Board under article
20 of the 1925 Convention. '* Under the Council resolution of 1967, the
International Narcotics Control Board has some degree of budgetary discre-
tion within the limits set each year by the General Assembly, and has a separate

1 For a discussion of these problems as they may affect the International Narco-
tics Control Board, see the report of the Permanent Central Narcotics Board to the
Economic and Social Council on the work of the Board in 1965, paras. 61-76 (docu-
ment E/OB/21); see also Commission on Narcotics Drugs, report on the twenty-first
session (1966), Official Records of the Economic and Social Council, Forty-second
Session, Supplement No. 2 (E[4294), paras. 98-113.

2 E.g., article 12 (particularly para. 5 thereof), article 21, paras. 1 and 4 and
article 31, para. 1, subpara. (b).

13 Article 6.

14 Annex to resolution 1196 (XLII).

1 Article 45, para. 1 of the Single Convention. Until 1 March 1968 the Perma-
nent Central Board performed the functions of the International Narcotics Control
Board under the Single Convention; see Economic and Social Council resolution
1106 (XL).

¢ Economic and Social Council resolution 201 (VIII) of 2 March 1948.



140 Art. 9—Composition of the Board

secretariat 17 which is an integral part of the Secretariat of the United Nations
and under the full administrative control of the Secretary-General. This
secretariat is bound to carry out the Board’s decisions. Its head is appointed
or assigned by the Secretary-General in consultation with the Board. Pro-
vision is made for administrative measures to protect the confidential character
of the Board’s correspondence and other papers. The Board has also the right
to be represented at meetings of the Commission on Narcotic Drugs, as well
as at meetings of the Economic and Social Council, of other organs of the Uni-
ted Nations, of conferences held under the auspices of the United Nations,
of specialized agencies and of other organizations at which problems relating
to narcotic drugs are considered.

15. The arrangements adopted by the Council resolution of 1967 expire
on 1 March 1974. The council may, in consultation with the Board, prolong,
revise or replace them by different measures. 18

17 As regards the possibility of establishing a “single secretariat” serving the
Board as well as the Commission on Narcotic Drugs, see below, comments on
article 16.

18 Para. 20 of the Arrangements of 1967 provides that the Secretary-General
has at any time the right, to propose, in agreement with the Board, to the Commission
on Narcotic Drugs and to the Economic and Social Council, revisions to enter into
force before 1 March 1974. For proposal of changes to come into force after that
date, only consultation with the Board, and not its agreement, is required.

Paragraph 3

3. The Council, with due regard to the principle of equitable
geographic representation, shall give consideration to the importance
of including on the Board, in equitable proportion, persons possessing
a knowledge of the drug situation in the producing, manufacturing,
and consuming countries, and connected with such countries.

Commentary

1. Paragraphs 1 and 2 of article 9 contain provisions to ensure the
technical competence and impartiality of the individual members of the
International Narcotics Control Board. Paragraph 3 supplements these
provisions by setting up two principles for the guidance of the Council in
electing the members of the Board. The application of these principles has
the effect of promoting the impartiality and technical competence of the Board
as a whole.

2. Two different rules are established: the principle of geographic
distribution, and that of “including on the Board, in equitable proportion,
persons possessing a knowledge of the drug situation in the producing, manu-
facturing and consuming countries, and connected with such countries”. The
second of these principles, but not the first, was also provided for in the
1925 Convention in regard to the election of the members of the former
Permanent Central Board.! The fact that the members of the International

1 Article 19, para. 5 of the unamended text, or para. 4 of the text as amended by
the 1946 Protocol.



Art. 9—Composition of the Board 141

Narcotics Control Board are collectively familiar with the drug situation in
different geographic regions, as well as in countries with basically different
interests in the drug trade, is likely to reduce the possibility of any bias, however
unconscious, of that organ in favour of a particular country or of particular
economic interests. 2

3. The Council is required to give consideration to the principles laid
down in paragraph 3 not only in the election of government nominees, but also
in that of WHO candidates. Paragraph 3 applies to the election of the Board
as a whole. The Council’s tasks under this paragraph are facilitated by the
practice of the World Health Organization, which is guided by the principle of
equitable geographic representation when nominating its candidates pursuant
to paragraph 1, subparagraph (a) of article 9.

4. The wording of paragraph 3 allows a flexible application of its rules.
While the Council must, of course, give due consideration to all of the aspects
of paragraph 3 at each election, the emphasis which it may place on each of
them may differ from election to election, depending on the availability of
highly qualified candidates.

5. The election of more than one national of the same country is not
expressly prohibited by the Single Convention, but it would be very difficult to
reconcile with the provisions of paragraph 3 of article 9, particularly with
the principle of equitable geographic representation.

6. The terms “producing” and “manufacturing” are to be understood
in the sense of the definition of “production” and “manufacture” in article 1.
A “producing” country is thus a country which is engaged in the separation of
opium, coca leaves, cannabis or cannabis resin from the plants from which
these drugs are obtained, and a “manufacturing” country is a country which is
engaged in the making of other drugs. The word “consuming” is, on the other
hand, to be understood in its ordinary meaning, and not in the sense of the
definition of article 1, paragraph 2, which states that “a drug shall be regarded
as ‘consumed’ when it has been supplied to any person or enterprise for retail
distribution, medical use or scientific research”. 3

7. All countries are of course “consuming” countries, some of them are
in addition also “manufacturing” countries or “producing” countries, and a few
belong to all three groups of countries mentioned in paragraph 3. For the
purposes of this provision, a country should be assigned to that category
which appears to be dominant ¢ in the light of a worldwide view of the drug
trade. A “consuming” country will thus be a country which relies for its
drug supplies mainly on imports, although it may also be engaged in the
“manufacture” or “production” of drugs, or both. In view of the purpose of

¢ As regards similar rules guiding the composition of the Commission on Narcotic
Drugs, which is however a body consisting of Government representatives, see
Economic and Social Council resolutions 9 (I) and 1147 (XLI), para. 4 together with
resolution 845 (XXXII) II, paras. 2 and 3, and III, para. 1; sce also above, comments
on article 7. In the composition of the Commission the consideration of “consuming
countries” is however replaced by that of those countries in which drug addiction or
the illicit traffic constitutes a serious social problem.

3 In practice there would be no difference whichever of these two meanings is
given to the word “consuming” in para. 3.

* Records, vel. 11, pp. 214-215.
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paragraph 3, it may also be assumed that only those countries should be
considered as “manufacturing” or “producing” which—as the case may be—
“manufacture” or “produce” relatively important quantities of drugs. °

8. A country “producing” only cannabis or cannabis resin could hardly,
under the conditions prevailing at the time of this writing, be selected as a
“producing” country for the purposes of paragraph 3 since the medical use of
cannabis drugs is at present considered to be obsolete, has in many countries
been abolished, and in any case can be only very limited. Since drugs obtained
from opium are incomparably more used in medical practice than cocaine,
which has only very limited medical uses and has largely been replaced by
synthetic substances, countries producing opium in important amounts may
for the purposes of paragraph 3 have generally to be preferred to countries
producing coca leaves.

9. The application of the rule concerning manufacturing, producing and
consuming countries should have the effect of ensuring that the Board has
collectively a knowledge of the economic and administrative drug problems
peculiar to each of the three categories of countries mentioned in paragraph 3.

10. The requirement that a Board member should be “connected” with a
country belonging to one of the three groups does not necessarily mean that he
must have the nationality of the country concerned, although this will generally
be the case. His connexion, by residence and experience in drug control or
economy, should, however, be so close as to justify the expectation that he
would be thoroughly familiar with the drug situation in the country concerned.

8 Records, vol. 11, p. 214.




Article 10

TERMS OF OFFICE AND REMUNERATION OF MEMBERS
OF THE BOARD

Paragraphs 1 and 2

1. The members of the Board shall serve for a period of three
years, and shall be eligible for re-election.

2. The term of office of each member of the Board shall end on the
eve of the first meeting of the Board which his successor shall be
entitled to attend.

Commentary

1. The members of the former Permanent Central Board were appointed
for a term of five years.? The same period was foreseen for membership on
the International Narcotics Control Board, ? in the Third Draft, which the
Plenipotentiary Conference used as working document. A long term of
office is often considered to be an important factor in strengthening the
independence of office holders, particularly of those who perform judicial
functions; but in 1961 when the Plenipotentiary Conference adopted the
Single Convention, an accelerating process of emancipation of dependent
peoples had already commenced. The Conference found it advisable to
reduce the term of office of the members of the new Board from five to three
years in order to facilitate the election of nationals of newly independent
States to membership.® The Single Convention does not impose any
restrictions on the re-election of members of the International Narcotics
Control Board, and in this respect follows the rule of the 1925 Convention
regarding the old Permanent Central Board.' Experience in the often highly
technical work of the International Narcotics Control Board generally adds to
the competence of a candidate.

2. It is essential for the effective operation of the international narcotics
régime that the Board should always be capable of speedy action; for example,
if a country submits to the Board a supplementary estimate of its narcotics
requirements in order to increase the quantities of drugs which it is authorized
to import under the terms of the Single Convention, failure of the Board
to consider such an estimate expeditiously may unduly delay the importation of
medicines which may be urgently needed. ¢ If the need for such urgent action

1 Article 19, seventh para. of the unamended text and sixth para. of the text as
amended by the 1946 Protocol; the terms of office of each member of the (Drug)
Supervisory Body, the other predecessor organ of the International Narcotics Control
Board was in each case determined by the Organization appointing him.

2 E/CN.7/AC.3/9, article 14, para. 1, Records, vol. 11, p. 6.

3 Records, vol. 1, p. 94 and vol. II, p. 233.

¢ Article 12, para. 5, article 19, para. 3, article 21, para. 1 and article 31, para. 1,

subpara. (b); see also article 21, para. 4, subpara. (b), clause (i); see also above comments
on article 9, para. 2.
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arises at a moment at which the members of the Board have been newly elected
but have not yet met, it might be very difficult to convoke a session of members
living in different parts of the world with sufficient speed. Therefore in such
circumstances it would be desirable to obtain a decision by airmail cor-
respondence or by cable; but it might be very difficult or even impossible to
obtain in such a situation a well-considered decision by air correspondence or
cable from members who might not even know each other. Paragraph 2 of
article 10 is designed to deal with this difficulty. To explain its practical
application, an example may be given. At its 1677th meeting, on 14 May 1970,
the Council elected eleven members of the International Narcotics Control
Board for a term of office of three years beginning on 2 March 1971.% If
on 15 March 1971 urgent action was needed, and the Board consisting of the
members elected in May 1970 and beginning their three-year term on 2 March
1971 had not yet met for its first meeting, the members of the preceding Board,
elected for a term of office of three years beginning on 2 March 1968, ¢ rather
than the new members, would have to take the required decision by cable or
airmail. This Board in its old membership, though it would not be entitled to
meet after 1 March 1971, would be able to take decisions by mail or telecom-
munications after that date, that is, until the eve of the first meeting of the new
Board.

3. Difficulties will arise in applying paragraph 2 if a person leaves the
Board before the expiration of his term of office, and is replaced by a new
member elected for the remainder of the term of the former in accordance with
article 10, paragraph 5. It is submitted that paragraph 2 should not be applied
to situations governed by paragraphs 3 or 4; nor could it be applied to a
vacancy due to death. Paragraph 2 could be applied to a voluntarily resigning
member only if he agrees to make his resignation effective on the eve of the
first meeting which his successor would be entitled to attend.

4. The question arises what should be done in all these cases to which
paragraph 2 is not applicable. Should the newly elected member, who under
the terms of his election by the Council would already be entitled to participate
in the meetings of the Board, be consulted by mail or cable even before the
first meeting which he has a right to attend, or should the decision be taken
only by the other members? Paragraph 5 of article 10 stipulates that the
vacancy be filled for the “remainder of the term” of the member who is to be
replaced. Such remainder must be assumed to commence, in all cases to
which paragraph 2 does not apply, with the termination of the term of office
of the preceding member who on account of his death, his resignation not
timed to take effect on the eve of the first meeting which his successor is
entitled to attend, or by the operation of paragraphs 2 and 3, ceases to belong
to the Board. It is suggested that it would be useful if the Council in its
decision filling a vacancy in such a case, would indicate that the newly elected
member is entitled to function immediately, and not only from the first meeting
of the Board in which he has the right to take part.

5 Official Records of the Economic and Social Council. Resumed Forty-eighth
Session, Supplement No. 1A, p. 24.

¢ This election took place on 31 May 1967, at the Council’s 1472nd meeting;
Ibid., Forty-second Session. Supplement No. 1 (E[4393), p. 29.
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Paragraphs 3 and 4

3. A member of the Board who has failed to attend three con-
secutive sessions shall be deemed to have resigned.

4. The Council, on the recommendation of the Board, may dis-
miss a member of the Board who has ceased to fulfil the conditions
required for membership by paragraph 2 of article 9. Such recom-
mendation shall be made by an affirmative vote of eight members of
the Board.

Commentary

1. The provision of paragraph 3 is not in the nature of a penal sanction
imposed on office holders who neglect their duties as members of the Board.
It is rather intended to facilitate the proper functioning of the Board. It
appears to be highly desirable that all members, and in any event as many
members of the Board as possible, participate in its meetings in order to ensure
that its actual composition reflects the balance of technical competence, of
equitable geographic representation and of familiarity with the varying drug
situations in different types of countries required for the Board under the terms
of article 9. It is also necessary to avoid a situation in which the Board is
incapable of taking any action because of lack of a quorum,! or in which,
due to insufficient attendance, it cannot adopt those decisions which require a
two-thirds majority. 2

2. Paragraph 3 must be applied no matter how justified may be the
reasons for a member’s failure to attend three consecutive sessions. Failure to
attend three consecutive sessions is required under paragraph 3. Presence,
however short, at every third session would prevent the loss of membership.

3. The Secretary-General must, without any undue delay inform the
Council of any vacancy caused by the operation of paragraph 3 in order to
enable the Council to fill the vacancy “as soon as possible” as required by
article 10, paragraph 5. He should, at the same time, request Governments
or the WHO, as the case may be,? to nominate candidates for the vacancy.
He should also include the election of the new member in the provisional agenda
of the earliest session or resumed session of the Council which he can in due
time inform of the nominations received.

4. A member of the Board may be dismissed under paragraph 4 whatever
the reasons for his ceasing to fulfil the conditions for membership under
article 9, and whether or not he is personally responsible for those reasons. If
he does not promptly resign, he may be dismissed not only if he accepts a
position or commences to engage in any activity which is liable to impair his
impartiality, but also if he commits any offence, or performs any other act not
subject to penal law, which would undermine the general confidence which he
must command. If a member’s mental or physical capacity deteriorates so
that his ability to perform efficiently the functions of his office is affected, he

1 Article 11, para. 3.
2 Article 14, para. 6; see also article 10, para. 4.

3 See above comments on article 9, para. 1 and below comments on article 10,
para. S.
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obviously ceases to possess the competence required for membership on the
Board under article 9, and if he does not resign he may be dismissed pursuant to
article 10, paragraph 4.

5. The question arises whether a member may be dismissed if he changes
his nationality or becomes stateless. It is suggested that paragraph 4 generally
does not apply to such a situation unless the equitable geographic representation
required by article 9, paragraph 3 for the composition of the Board is thereby
seriously affected. This may in particular be the case if the member changing
his nationality acquires the nationality of another member of the Board. The
majority of eight affirmative votes required for a recommendation of the Board
to dismiss a member amounts to “a two-thirds majority of the whole number
of the Board”, that is, to the same majority as that which is required for the
Board’s decisions in regard to the measures which it may take under article 14
“to ensure the execution of provisions of the [Single] Convention”. 4

6. The Secretary-General must without any delay notify the Council of
the Board’s recommendation in order to enable the Council to take quick
action and, if it concurs with the Board, to proceed with filling the vacancy
““as soon as possible”. ® The Council decides on the Board’s recommendation
by a (simple) majority of its members present and voting. ¢

¢ As regards the majority required for a decision of the Board to delegate its
powers to one or several of its members (Committee) or to a member of the Secretariat,
see below, comments on article 11, para 3.

s Article 10, para. 5.
¢ Article 67, para. 2 of the Cha.ter of the United Nations.

Paragraph 5

5. 'Where a vacancy occurs on the Board during the term of office
of a member, the Council shall fill such vacancy as soon as possible
and in accordance with the applicable provisions of article 9, by electing
another member for the remainder of the term.

Commentary

1. The subordinate clause at the beginning of the English text is perhaps
not very fortunately formulated. There can however be no doubt that the
words “where a vacancy occurs on the Board during the term of office of a
member” are intended to mean “where a seat on the Board becomes vacant
during the term of office of the member holding it”. The French and Spanish
versions of this subordinate clause corroborate this understanding. The
French text reads: “Lorsque le siége d’un membre de I’Organe devient vacant au
cours du mandat de son titulaire”. The Spanish version reads: “Cuando
durante el mandato de un miembro de la Junta quede vacante su cargo”.

2. The Secretary-General should take all measures to enable the Council
to fill the vacancy “as soon as possible”. He should therefore without any
undue delay invite the countries mentioned in article 9, paragraph 1, sub-
paragraph (b) to nominate candidates if the seat of a government nominee has
become vacant, or the WHO to make nominations if the seat belonged to a
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nominee of that Organization. The World Health Organization should
name at least two candidates. The Secretary-General should also immediately
inform the Council of the occurrence of a vacancy, and should place the election
of the new member on the provisional agenda of the earliest session or resumed
session of the Council which he can in due time inform of the nominations
which he has received. !

3. As to the beginning of the exercise of membership functions by the

person filling the vacancy, see above, comments on article 10, paragraphs 1
and 2.

! As regards the procedure for filling vacancies, see also above, comments on
article 9, para. 1.

Paragraph 6

6. The members of the Board shall receive an adequate remunera-
tion as determined by the General Assembly.

Commentary

1. The English phrase “adequate remuneration as determined by the
General Assembly” is rendered in the French version by the words: “une
rémunération appropriée dont le montant est fixé par I’ Assemblée générale”,
and in the Spanish version by the words: “wna remuneracion adecuada que
fijaré la Asamblea General”. 1t must be assumed that the meaning of the
French and Spanish texts is the same as that of the English text. There
cannot be any doubt that the General Assembly may determine not only the
amount of the remuneration, but also the other conditions of its payment.
General Assembly resolution 2368 (XXII) paragraph 2 implemented para-
graph 61 of article 10. It refers to the “remuneration” as “honorarium”.

2. The members of the former Permanent Central Board had no express
treaty right to any remuneration. %

3. The Third Draft, which was used as working document by the
Plenipotentiary Conference, contains a provision,® formulated in general
terms, * which would have conferred upon the members of the Board “such

! See also para. 21 of the annex to Economic and Social Council resolution
1196 (XLID).

* During the period of the League of Nations, the members of the Permanent
Central Board never received any remuneration, but only expense allowances; see
United Nations Bulletin on Narcotic Drugs, vol. 11, No. 1 (January 1950), p. 69. The
authors of the 1925 Convention, which established that Board, seem, however, to
have envisaged that the members of the Permanent Central Board would be remunerat-
ed at a high rate to attract persons of high qualifications; see report of Sub-Committee A
of the Second Geneva Opium Conference, Records of the Second Opium Conference,
Geneva, Nov. 17, 1924-February 19, 1925, League of Nations, document C.760.M.260.
1924.X1,vol. 1, p. 471 and vol. 2, p. 139. The General Assembly of the United Nations,
by its resolution 875 (IX) of 4 December 1954 (para. (c)), decided to pay honoraria
to the members of the Permanent Central Board and Supervisory Body; see also
Economic and Social Council resolution 123 D (VI).

8 Document E/CN.7/AC.9, article 15, para. 1; Records, vol. I, p. 6.
¢ Patterned after article 105, para. 2 of the Charter of the United Nations.
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privileges and immunities as are necessary for the independent exercise of
their functions” under the Single Convention. The Conference was informed *
that the Office of Legal Affairs of the United Nations Secretariat held that
such a provision was unnecessary since the members of the International
Narcotics Control Board would be regarded as experts performing missions
for the United Nations, and would consequently enjoy the advantages of
article VI of the General Convention of 13 February 1946 on the Privileges
and Immunities of the United Nations. ®

4. Article VI of the Convention reads as follows:
“Article VI—Experts on Missions for the United Nations

“Section 22. Experts (other than officials coming within the scope of
article V) performing missions for the United Nations shall be accorded such
privileges and immunities as are necessary for the independent exercise of their
functions during the period of their missions, including the time spent on journeys
in connection with their missions. In particular they shall be accorded:

“(a) Immunity from personal arrest or detention and from seizure of their
personal baggage;

“(b) Inrespect of words spoken or written and acts done by them in the course
of the performance of their mission, immunity from legal process of every kind.
This immunity from legal process shall continue to be accorded notwithstanding
that the persons concerned are no longer employed on missions for the United
Nations;

“(c) Inviolability for all papers and documents;

“(d) For the purpose of their communications with the United Nations,
the right to use codes and to receive papers or correspondence by courier or in
sealed bags;

“(e) The same facilities in respect of currency or exchange restrictions as
are accorded to representatives of foreign governments on temporay official
missions;

“(f) The same immunities and facilities in respect of their personal baggage
as are accorded to diplomatic envoys.

“Section 23. Privileges and immunities are granted to experts in the
interests of the United Nations and not for the personal benefit of the individuals
themselves. The Secretary-General shall have the right and the duty to waive
the immunity of any expert in any case where, in his opinion, the immunity
would impede the course of justice and it can be waived without prejudice to
the interests of the United Nations.”

5. If it should be held that the right of the Secretary-General under
section 23 to waive the immunities of a member of the Board might not be fully
compatible with that organ’s technical independence, the Council could, if it
so desires, after having consulted the Board, invite the Secretary-General
under article 9, paragraph 2, last sentence of the Single Convention, to grant
such a waiver only with the consent of a majority of the Board members. This
agreement could be obtained by mail or telecommunication if necessary.

5 Document E/Conf.34/1, p. 61; the Legal Adviser of the Conference also
presented this view to the Ad Hoc Committee on articles 7, 10, 11, 13-16, 19 and 23
of the Third Draft; Records, vol. II, p. 225 and to the Plenary, Records, vol. 1, p. 96.

¢ United Nations Treaty Series, vol. 1, p. 15; article VI is headed: “Experts on
missions for the United Nations”.
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6. Resolution 1196 (XLII) (operative paragraph 5) of the Council
invites Governments “to extend to the members of the International Narcotics
Control Board privileges and immunities aleng the lines laid down in the
Convention on the Privileges and Immunities of the United Nations as approved
by the General Assembly on 13 February 1946”.

7. The Council had similarly in its resolution 123 E (VI), recommended
that Governments should extend to the members of the Permanent Central
Board “privileges and immunities on the lines laid down in the Convention
on Privileges and Immunities as approved by the General Assembly on
13 February 1946”.




Article 11
RULES OF PROCEDURE OF THE BOARD

Paragraph 1

1. The Board shall elect its own President and such other officers
as it may consider necessary and shall adopt its rules of procedure.

Commentary

1. It may be mentioned here that the Rules of Procedure of the Functional
Commissions of the Economic and Social Council are adopted by that Council. !
These rules are also applied by the Commission on Narcotic Drugs, which is
one of the functional Commissions. 2

2. It was the understanding of the Plenipotentiary Conference that the
phrase “other officers” included only vice-presidents and rapporteurs, and did
not cover such persons as a secretary or treasurer.

3. Several procedural practices of the International Narcotics Control
Board, which follow the practices of its predecessor, the Permanent Central
Board, may be indicated. Its meetings are held in private, but a representative
of the Secretary-General of the United Nations and a representative of the
World Health Organization can normally participate fully in its discussions.
States are sometimes invited to send representatives to meetings of the Board
at which questions of particular concern to them are considered. Any State
must be so invited to a meeting at which a question directly interesting it is
discussed in the course of the Board’s consideration of measures to be taken
under article 14 to ensure the execution of provisions of the Single Convention. *

4. At occasional meetings of the Board, called “confidential”, only its
members may be present. This practice has been taken over by the Inter-
national Narcotics Control Board from the former Permanent Central Board.
It has never met any objections from the excluded representatives. Article 11,
paragraph 1 corresponds to a similar provision of article 19 ® of the 1925
Convention concerning the Permanent Central Board.

5. For a few other procedural questions, see below, article 11,
paragraph 3.

1 See resolutions 100 (V), 289 (X), 481 (XV), 1231 (XLII) and 1393 (XLVI) of
the Economic and Social Council; decisions taken by the Council on 2 August 1968
(1561st meeting), on 3 June 1969 (1596th meeting) and on 17 November 1969 (1647th
meeting); and Article 68 of the Charter of the United Nations.

z See above, comments on article 7.

8 Records, vol. II, pp. 276, 226, 227 and 228, vol. I, p. 144.

¢ Article 14, para. 5 of the Single Convention; see also the corresponding provision
of article 24, para. 7 of the 1925 Convention relating to the procedure of the former
Permanent Central Board.

5 Para. 8 of the unamended text and para. 7 of article 19 as amended by the 1946
Protocol.
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Paragraph 2

2. The Board shall meet as often as, in its opinion, may be
necessary for the proper discharge of its functions, but shall hold at least
two sessions in each calendar year.

Commentary

1. The authors of the Single Convention assumed that the administration
of the Single Convention’s estimate system, ! which is intended to limit the
world narcotics supplies and those of each individual country and territory to
the quantities needed for medical and scientific purposes, required a minimum
of two annual sessions of the International Narcotics Control Board. They
drew that conclusion from the long experience of the Permanent Central
Board and Drug Supervisory Body, the two predecessors of the International
Narcotics Control Board, which were responsible for the administration of the
basically similar estimate system of the narcotics régime preceding the Single
Convention. The inclusion in the Single Convention of the mandatory
requirement of two annual sessions should relieve the International Narcotics
Control Board from the annual burden of justifying, and the budget organs of
the United Nations (the Secretary-General, the Advisory Committee on
Administrative and Budgetary Questions and the General Assembly and its
Fifth Committee) from the need for examining, the necessity of these two
sessions.

2. It appears that the Board’s technical independence requires it to have
the right to convene as often as it considers necessary. To assure this right,
it seems to be necessary that the Board be given some measure of budgetary
discretion, % of course within limits set by the General Assembly each year. 3
Adequate budgetary principles to be applied to the Board’s annual budget
are a proper subject for the administrative arrangements which the Council
must make, in consultation with the Board under article 9, paragraph 2, to
ensure the Board’s full technical independence. 4

3. If the Board decides to convene a session for which the General
Assembly has not made the necessary budgetary provisions, the cost should be
considered an urgent matter, and it should be financed from contingency
funds.

1 Articles 12, 13, 19, 20, 21 and 31, para. 1, subpara. (b) of the Single Convention;
see also article 49, paras. 3 and 4.

2 See above comments on article 9, para. 2.

3 Article 6.

¢ The administrative arrangements, at present in force under this provision,
contain such budgetary principles; see Economic and Social Council resolution
1196 (XLII), annex; see also comments on article 9, para. 2.
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Paragraph 3

3. The quorum necessary at meetings of the Board shall consist
of seven members.

Commentary

1. The question arises whether a quorum of seven members is sufficient
for the consideration of matters whose decision requires an affirmative vote of
eight members, that is, for the discussion of a recommendation to dismiss a
member under article 10, paragraph 4, or of measures to ensure the execution
of provisions of the Convention pursuant to article 14.* The text of these
provisions permits the conclusion that the discussion can be held with the
presence of at least seven members, provided of course that at the time at
which the vote is taken at least eight members attend the meeting, and that the
recommendation under article 10, paragraph 4 or the decision under article 14
is adopted by the required majority of eight affirmative votes.

2. The two provisions just mentioned are the only rules of the Single
Convention establishing the majority by which the Board can decide the
questions concerned. The wording of these two rules is very different, but
the meaning is exactly the same. Article 10, paragraph 4 stipulates that a
recommendation to dismiss a member of the Board requires “an affirmative
vote of eight members of the Board”. Article 14, paragraph 6 provides that
decisions under this article shall be taken “by a two-thirds majority of the whole
number of the Board”; but the number of members being eleven, 2 “a two-
thirds majority of the whole number of the Board” equals “an affirmative
vote of eight members of the Board”.

3. The Single Convention contains no other provision concerning the
majority required for decisions of the Board. The rules of procedure which
the Board is required to adopt under article 11, paragraph 1 can therefore
regulate the majority needed for all questions other than those referred to in
articles 10, paragraph 4, and 14. These rules can provide—if the Board so
desires—that all or certain classes of such questions can be decided by a simple
majority of the members present and voting. Abstaining members may be
considered as not voting. Decisions could thus in such cases be adopted
even by such a vote as two in favour, one against and 4 abstentions, provided
always that a minimum of seven members are present at the moment at which
the vote is taken.

4. For provisions of earlier treaties regarding the quorum and voting of
the former Permanent Central Board, see the last two paragraphs of article 19
of the 1925 Convention and article 12, paragraph 4, subparagraph (a) of
the 1953 Protocol. 3

1 For the voting requirement, see para. 6.
? Article 9, para. 1, introductory sub-paragraph.

8 Article 19 provided that at meetings of the Permanent Central Board (consisting
of 8 members), four should form a quorum, and that decisions of the Board on matters
regulated in articles 24 and 26 of the 1925 Convention should be taken by an absolute
majority of the whole number of the Board. Article 12, para. 4 of the 1953 Protocol
provided for the same majority for decisions under that article. Articles 24 and 26 of
the 1925 Convention and article 12 of the 1953 Protocol provide for measures to ensure
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5. The Third Draft, * which was used as working document by the
Plenipotentiary Conference, contains a provision ® which would have expressly
authorized the Board to delegate its powers, other than those provided in the
present article 14 of the Single Convention, to one or more of its members,
and, in appropriate cases, to its Secretary. This provision was deleted. ¢
The members of the Conference taking this action did it for different, and
sometimes very contradictory, reasons. Some found the provision unnecessary,
and did not wish to restrict unduly the freedom of action of the Board in the
matter, while others wanted to limit its authority to delegate its functions. ?
The Single Convention consequently does not contain any provision regarding
delegation of powers of the Board, following in this respect the provisions of the
earlier treaties regarding the former Permanent Central Board and Drug
Supervisory Body.

6. Itis, however, submitted that the Board, for the effective and economic
performance of its tasks, needs authority to delegate some of its functions to
one or several of its members, and even to its secretariat. Both of its prede-
cessors, the former Permanent Central Board and the Drug Supervisory Body,
which together carried out nearly the same tasks as the present International
Narcotics Control Board, used to delegate some of their functions, in particular
to their Secretary, ® although they had no express treaty authority to do so.
The International Narcotics Control Board, like its predecessors, is not
permanently in session. It meets ordinarily only for two annual sessions, but
may have to act at any time, often very urgently, throughout the year. Govern-
ments may, by furnishing to the International Narcotics Control Board sup-
plementary estimates of their drug requirements, acquire the right to import
some drugs or increased quantities of drugs for which no provision was made
in their original annual estimates. ® They may do this at any time of year. 1°
The Board is required to act on such supplementary estimates “as expedi-
tiously as possible” ' in order to avoid a delay in the importation of needed
medicines. When it is not in session, it must often vote by mail or telegraph to

the execution of treaty provisions, generally very similar to the measures provided in
article 14 of the Single Convention. There are no other treaty provisions on majority
requirements for decisions of the former Permanent Central Board. Theie are no
treaty provisions concerning the majority needed for decisions of the Drug Supervisory
Body, the other predecessor organ of the present International Narcotics Control
Board.

1 Document E/CN.7/AC.3/9, Records, vol. 11, p. 2.
5 Article 17, Records, vol. 11, p. 6.

8 Records, vol. 1, p. 97.

7 Ibid., pp. 91-97.

8 Their joint Secretary was on a permanent basis authorized to impose the “auto-
matic embargo” provided in article 14, para. 2 of the 1931 Convention and article 8,
para. 11 of the 1953 Protocol, and could act on behalf of the Supervisory Body in
respect to supplementary estimates under article 5, paras. 6 and 8 of the 1931 Conven-
tion and under article 8, para. 6 of the 1953 Protocol concerning very small quantities
of drugs.

® Article 19, para. 3, article 21, para. | and article 31, para. 1, subpara. (b);
see also article 21, para. 4, subpara. (b), clause (i).

10 Article 19, para. 3.
1 Article 12, para. 5.
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prevent such a situation, but consultation by such means of eleven members
residing in different parts of the globe would often be too time-consuming.
The Board has therefore delegated to a Commiitee, comprising only a part of
its members, the task of examining supplementary estimates of drug require-
ments. If the supplementary estimates involve only very minor and obviously
justified quantities, e.g. a few grammes of codeine, it would clearly be highly
uneconomical to carry out a complicated procedure of consultation by mail or
telegraph. The Board has therefore authorized its Secretary to approve
(but not to amend) such minor supplementary estimates.

7. Action by the Board to order the discontinuation of the export of
drugs to a country or territory which has exceeded its import limits under the
terms of the Single Convention ? is based on the quarterly statistical reports
which the Board receives.!® It is considered to be urgent to prevent an
accumulation of excessive quantities of drugs above the maximum limits
prescribed by the Single Convention. The Board, however, meets normally
only twice a year. If a vote of the members were to be taken on such an
order by correspondence or telegraph, the excessive imports could continue
during the time of the voting procedure. The Board has therefore authorized
its Secretary to issue such orders in its name. ¢ It can do so since the determi-
nation of the conditions of such an order involves only a purely mathematical
computation.

8. Itis not necessary to deal in this context with the general legal problem
of delegation of powers by an international organ to a committee consisting of
less than the full number of its members; but it is submitted that in any event
there cannot be any objection to the Board delegating such of its powers as
it finds necessary to one of its members, to a committee or even to its Secretary,
so long as such delegation has the continued unanimous consent of the Board.
Such a committee may be composed of less than seven members of the Board. 1®
It is, however, evident that the Board cannot delegate its authority under
article 10, paragraph 4, and under article 14.

12 Article 21, para. 4.
13 Article 20, para. 1, subpara. (d) and para. 2, subpara. (b).

14 As regards the same authority of the Secretary of the former Permanent
Central Board, see above, foot-note 8.

35 The quorum stated in article 11, para. 3.




Article 12
ADMINISTRATION OF THE ESTIMATE SYSTEM

General comments

1. The estimate system is used for determining the maximum quantities
of narcotic drugs which each country or territory may under the Single Conven-
tion obtain by manufacture or import or both. It is provided for in articles 12,
19 and 21 and in article 31, paragraph 1, subparagraph (b). 1 It is supplemented
by a system of statistical returns by which the Board and each Government can
establish whether these supply limits have been exceeded by a particular
country or territory. Provision for statistics is made in articles 13 and 20. 2

2. The estimate system of the Single Convention is basically the same as
that of the narcotics régime preceding that treaty.® It differs from the earlier
provisions mainly by the inclusion of coca leaves and cannabis drugs (cannabis,
cannabis resin, extracts and tinctures of cannabis). ¢ It also did not take over
the provision of the 1953 Protocol concerning the estimates of the area to be

cultivated of the opium poppy for the production of opium, and of the expected
opium harvest. ®

1 See also article 27, para. 2 and the supplementary transitional provisions of
article 49, paras. 3 and 4.

2 See also article 2, para. 9, subpara. (b), article 27, para. 2 and article 49, paras. 3
and 4.

3 Articles 2 to 9, article 12, para. 2 and article 14 of the 1931 Convention, article 22
of the 1925 Convention, article 13 of the 1931 Convention, articles 1 and 2 of the 1948

Protocol and articles 8 and 9 of the 1953 Protocol; see also article 21 of the 1925
Convention.

4 The estimate system was extended to opium requirements by the 1953 Protocol.
8 Article 8, para. 3 of the 1953 Protocol.

Paragraph 1

1. The Board shall fix the date or dates by which, and the manner
in which, the estimates as provided in article 19 shall be furnished and
shall prescribe the forms therefor.

Commentary

1. The Board may fix different dates for different drugs. However
at the time of this writing, it has fixed a single date for all estimates of
drug requirements to be furnished under the Single Convention, namely
1 August of the year preceding that to which they refer.? The date that the

1 Form B/S (6th edition, March 1970), p. 3 of the International Narcotics Control
Board. The Board has fixed as date for the annual estimates of opium production to
be furnished under article 8, para. 3 of the 1953 Protocol, 30 June of the year preceding
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Board may determine need not be the date of dispatch, but may be the date by
which the estimates must reach the Board. The Board has in fact prescribed
that 1 August should be the date of receipt of the estimates. The Board may
change the dates which it has fixed pursuant to this paragraph. If it takes
such action, it should do so in time to enable Governments to make the
required adjustments in their procedures for the establishment of the estimates
without undue administrative difficulties.

2. The Board may determine the “manner” in which the estimates must be
furnished. It requires that the estimates should be prepared on the forms
which it furnishes to Governments. > It may give detailed instructions
regarding the completion of these forms.® It may also prescribe the way by
which the estimates should be sent, e.g. that estimates which are not handed
over to the secretariat of the Board by members of delegations or by messengers
should be sent by registered air mail.

3. The Board should furnish Governments in time with a sufficient
number of copies of the form or forms whose use it requires in order to enable
them to comply with the time-limit which it has fixed. Governments should
inform the secretariat of the Board of the number of copies which they
need.

4. Not only the annual estimates, but also the supplementary estimates, *
must be furnished on forms which have been prepared by the Board and whose
use it prescribes. Governments should therefore keep a reserve stock of such
forms.

5.  The commentary to the 1931 Convention states in its observations on
the provision of that treaty corresponding to article 12, paragraph 1, of the
Single Convention that “an estimate which is not furnished on the prescribed
form and which does not contain the particulars required by that form is not,
strictly speaking, an estimate in the sense of the Convention”.® For pro-
visions of earlier treaties corresponding to article 12, paragraph 1, of the

that to which they refer; see form B/4 of the International Narcotics Control Board.
Under article 8, para. 4, subpara. (b) of the 1953 Protocol in connexion with article 45,
para. 2 of the Single Convention the Board has authority to fix the date by which the
estimates of opium requirements and those of opium production must reach the Board.
The Board continues to request under this Protocol estimates of opium production
but not those of opium requirements. The Single Convention does not provide for
estimates of opium production; it requires Parties to furnish estimates of opium require-
ments as of other drugs. The former Permanent Central Board had no authority
to determine the date by which the estimates of drug requirements under the 1931
Convention had to be furnished. This Convention itself fixed 1 August of the year
preceding that to which the estimates referred as date by which the estimates had to
reach that organ; see article 5, para. 4 of the 1931 Convention. The International
Narcotics Control Board, performing the functions of the former Permanent Central
Board under the 1931 Convention, is bound by this provision in respect to estimates
furnished under this Convention; see also form E/S of the International Narcotics
Control Board for the “Annual estimates of requirements of narcotics drugs for other
than medical or scientific purposes” to be furnished under article 49, para. 3, sub-
para. (b) of the Single Convention.

¢ Article 19, para. 1, introductory paragraph.

3 See the “instructions” on form B/S referred to in foot-note 1.
4 Article 19, para. 3; see also article 12, paras. 4 and 5.

5 Commentary, para. 41, p. 74.
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Single Convention, see article 5, paragraph 1, of the 1931 Convention and
article 8, paragraph 4 of the 1953 Protocol.

6. For more details of implementation of article 12, paragraph 1 by the
Board, see its form B/S (6th edition, March 1970).

Paragraph 2

2. The Board shall, in respect of countries and territories to which
this Convention does not apply, request the Governments concerned
to furnish estimates in accordance with the provisions of this Convention.

Commentary

1. It is the purpose of the estimate system to limit the narcotics supplies
of each country and territory to the quantities which it needs for its medical
and scientific use, for the maintenance of adequate ! stocks, and for legitimate
exports, and thus to eliminate to the greatest extent possible the danger that
persons engaged in the legal drug trade may divert surplus quantities into
illicit channels. In order to be fully effective, this system of national and
territorial limitation must be supplemented by a world-wide limitation of
narcotics supplies to legitimate requirements. 2 The estimates of the drug
requirements of each country and territory must be viewed by the Board in the
light of the requirements of other countries and territories, and indeed of the
world as a whole. The Commentary on the 1931 Convention calls the estimate
system of that treaty, which is basically the same as that of the Single Conven-
tion, “a planned economy on a world scale”.® It may be added that this
“planned economy” is based essentially on voluntary co-operation of Govern-
ments, fortified by such powers of persuasion as may be applied by suggestions,
observations and critical remarks of the Board concerning the estimates of
Governments which it is called upon to examine. * There is at present in fact
no significant diversion of drugs under the international narcotics régime from
legal manufacture and wholesale trade into illicit channels.

2. The need for universal application of the estimate system explains
why the Single Convention requires the Board to request the Governments of
countries and territories to which it does not apply to furnish estimates in
accordance with its provisions. Such a country and territory has also an
interest in complying with this request, because the Board may otherwise
establish the estimates of its drug requirements, ® and thus the upper limits of
its drug imports. ¢ Parties to the Single Convention will not export to the
country or territory concerned quantities of drugs exceeding these limits. 7
While the country or territory in question may, by furnishing supplementary

* Article 29, para. 3 and article 30, para. 2, subpara. (a) of the Single Convention.
* Commentary on the 1931 Convention, para. 24, p. 53 and para. 30, p. 61.

3 Ibid., para. 24, p. 54.

4 Article 12, paras. 4-6 and article 15.

5 Article 12, para. 3.

¢ Article 21, para. 1.

? Article 31, para. 1, subpara. (b) and article 21, para. 4.
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estimates, ® modify the estimates originally established by the Board and thus
increase the quantities which it may import, the need for taking such action
may delay its acquisition of medicines which it may urgently need.

3. The Board must request that the estimates be furnished “in accordance
with the provisions of this Convention”, i.e. that they be sent by the date which
it has fixed, be furnished in the manner and on the form or forms which it
has prescribed therefor, ® and contain the data which article 19 requires. 1°

4. The term “country” as used in paragraph 2 means a State as a whole,
and the term “territory” means any part of a State” “treated as separate entity
for the application of the system of import certificates and export authorizations
provided for in article 31”.1* A State which has not become a Party pursuant
to articles 40 and 41 (or in accordance with generally recognized rules of state
succession) is thus a “country” “to which this Convention does not apply”.
A “territory” '* to which the paragraph under consideration applies is one
which is either identical with a “territory” in the sense of article 42, or a part
of such a “territory” to which a State is not required to apply the Single Conven-
tion either because it is not a Party or because it is not bound to do so under
the terms of article 42. 13

5. The Board should each year address to the Governments concerned
the request to furnish estimates. It should send a reminder to each Govern-
ment which fails to comply with this request in time.

6. For provisions of earlier treaties corresponding to paragraph 2 of
article 12, see article 2, paragraph 3 of the 1931 Convention and article 8,
paragraph 8 of the 1953 Protocol.

8 Article 19, para. 3, and article 12, paras. 4 and 5.
® Article 12, para. 1.
1o See also Commentary on the 1931 Convention, para. 33, p. 63.

1 Article 1, para. 1, subpara. (y); see above, comments on this subpara. The
effect of article 12, para. 2 would, however, not be changed if the word “country”
were understood in the sense of “metropolitan country”, i.e. of a “territory” in which
the seat of the central national Government is located.

12 I e, within the meaning of article 1, para. 1, subpara. (y).

13 See below, comments on that article, see also above, comments on article 1,
para. 1, subpara. (y).

Paragraph 3
3. If any State fails to furnish estimates in respect of any of its
territories by the date specified, the Board shall, as far as possible,
establish the estimates. The Board in establishing such estimates

shall to the extent practicable, do so in co-operation with the Govern-
ment concerned.

Commentary

1. The Board is required under paragraph 3 to establish estimates for:

(i) Any State, whether a Party to the Single Convention or not, which has
failed to furnish its estimates in time and which is not divided into separate
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entities for the application of the system of import certificates and export
authorizations, i.e. into territories in the sense of article 1, paragraph 1,
subparagraph (¥);?

(i) Any “territory” in the sense of that subparagraph for which the
Government concerned has failed to furnish estimates in time, whether or not
that territory belongs to a Party to the Single Convention, and whether or not
it is identical with, or a part of, a “non-metropolitan territory” within the
meaning of article 42 to which the Party concerned is not required to apply
the Convention, in accordance with article 42. 2

2. The Board is required to establish estimates under paragraph 3
only “as far as possible”. The same qualifying phrase was used by the 1931
Convention in reference to the obligation of the Drug Supervisory Body—
which preceded the International Narcotics Control Board in this matter—to
establish estimates for countries or territories for which the Governments
concerned had failed to furnish them in accordance with that Convention.?
It was intended to relieve the Drug Supervisory Body from the obligation to
establish estimates under the 1931 Convention in cases in which it was unable
to do so on account of technical considerations. The Supervisory Body,
however, found it possible to establish estimates in practically all cases in
which they had not been furnished by the Governments in question, with the
exception of that part of the estimates which related to stocks. *

3. The Single Convention uses the same phrase as the 1931 Convention,
likewise for the purpose of relieving the International Narcotics Control
Board from the obligation to establish estimates if it is unable to do so for
technical reasons. The present Board has, however, at its disposal an extensive
amount of data concerning the drug requirements of practically all countries
and territories in the world, and in any event much more relevant data than
the Drug Supervisory Body had when it commenced its work after the 1931
Convention came into force in 1933. The Board will therefore only very
rarely find it impossible to establish adequate estimates of the narcotics
requirements of any particular country or territory, and especially estimates of
the quantities of drugs needed for medical consumption. > However—as the
Supervisory Body also found—the Board may still find it sometimes difficult to
establish satisfactory estimates of the narcotics stocks which a particular
territory should hold on December 31 of the year to which the estimates refer.
It will therefore not infrequently refrain from establishing stock estimates.

4. 'When computing the estimates, the Board will of course be guided by
the interests of public health in the country or territory concerned. It will
ensure that the estimates which it establishes enable the country or territory

! For the meaning of the term “territory” as including, in article 12, para. 3,
such undivided States, see above, comments on article 1, para. 1, subpara. ().

2 See below comments on article 42.

3 Article 2, paras. 2 and 3 of the 1931 Convention; article 8, para. 9 of the 1953
Protocol uses the phrase “as far as practicable” when limiting similarly the obligation
of the Drug Supervisory Body to establish opium estimates.

4 Commentary on the 1931 Convention, paras. 30 and 31, pp. 62 and 63; see
article 5, para. 2, first subpara., clauses (c¢) and (d) and second subpara. of the 1931
Convention; see also article 19, para. 1, subparas. (c¢) and (d) of the Single Convention.

s Article 19, para. 1, subpara. (a).
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involved to import sufficient quantities of drugs for its medical needs. ¢ The
Board will be guided by the same considerations as the Government in question
would be if it had prepared its own estimates.

5. The Board bases its computation on such data as past consumption
figures and the quantities of stocks held in preceding years. It also takes into
account any exports which the country or territory involved may have effected
in recent times. The growth rate of drug consumption indicated by the
statistical figures is also a relevant factor. In computing the estimates of the
stocks, the Board pays attention to the geographic location of the territory
concerned and to the means of transportation which connect it with its normal
sources of supply. The Board also includes in its calculation of the estimates
a safety margin to allow for possible fluctuations in demand.

6. The Board will, however, never establish estimates of the quantities of
drugs necessary for addition to “special stocks”, 7 i.e. to stocks held for special
Government purposes, in particular for the needs of the armed forces, and to
meet exceptional circumstances such as large-scale epidemics and major
earthquakes. ®¢ It not only appears to be precluded from taking such action
by the purposes of the provisions of the Single Convention concerning “special
stocks”, ® but would also be unable to compute appropriate figures.

7. The Board is required to establish the estimates under paragraph 3
“to the extent practicable” “in co-operation with the Government concerned”.
It is the practice of the Board to send through its secretariat reminders to those
Governments which have failed to furnish their estimates in time. It cus-
tomarily establishes the estimates under paragraph 3 at the same session at
which it examines the annual estimates ! of those Governments which have
furnished them in compliance with their treaty obligation or with the Board’s
request. ' It would generally hardly be practicable for the Board to seek at
this session the co-operation of a Government which, despite a reminder, has
failed to supply its estimates by that time. There is not enough time for such
action during the session at which the Board must review the drug requirements
of all countries and territories in the world. Moreover, the reply of a Govern-
ment whose co-operation was sought at this moment would generally arrive
only after the end of the session.

8. A Government can modify by supplementary estimates 2 any estimates
either those which it has furnished itself or those which the Board has established
in respect of any of its territories under paragraph 3. The Government’s
supplementary estimates achieve this effect whether or not they are expressly
called “supplementary” in the document containing them or in the letter or note

¢ Article 21, para. 1.
? Article 19, para. 1, subpara. (d).

8 Form B/S of the International Narcotics Control Board (6th edition, March
1970), instruction 13; article 1, para. 1, subpara. (w) of the Single Convention; and
above comments on this subpara. and subpara. (x) of article 1, para. 1.

® Article 12, para. 4, article 13, para. 4, article 19, para. 1, subpara. (d), article 20,
para. 4 and article 21, para. 1, subpara. (¢); see also article 1, para. 1, subpara. (w).

10 Article 19.

1 Article 12, para. 2.

12 Article 19, para. 3.
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accompanying the document. The Board may change, by supplementary
estimates, those estimates which it has established itself, but never those which
a Government has sent. Alteration of Government estimates would amount
to an amendment, which the Board may make only with the consent of the
Government which has furnished the estimates. 1

9. The Board is required to establish estimates for any territory in
respect of which the Government concerned has failed to furnish them “by the
date specified”. This date is the date fixed by the Board for this purpose
pursuant to article 12, paragraph 1. The Board is, however, relieved from its
obligation to establish estimates and even has no right to do so if it has received
estimates from the Government concerned after the date specified but before
it has itself established them. The Government’s estimates, which whenever
received have the effect of modifying estimates already established by the
Board, must a fortiori preclude their establishment.

10. Paragraph 3 of article 12 does not apply if a Government has furnished
incomplete estimates omitting, for example, figures for drugs which it obviously
needs, but only if it has failed to furnish them altogether. Calling the attention
of the Government to the missing data would be the remedy in such a case and
not the establishment of estimates by the Board.

11. A document called “estimates” which the Board receives from a
Government and which cannot be considered to be estimates in the sense of the
Single Convention may, however, be disregarded by the Board; this would be
the case, for example if the estimates for a territory which does not manu-
facture, but imports its requirements are nil for all drugs because the author
of the document erroneously assumed that the estimates required were estimates
of the drugs to be manufactured. * If the Board establishes in such a case
estimates under paragraph 3, it acts in the interest of such a territory, which
would otherwise not be entitled to import drugs which it might urgently need,
and might in fact be unable to do so. The Government of that territory can
moreover at any time substitute its own estimates for those framed by the
Board. All estimates containing nil entries for all drugs on the forms!® on
which they are furnished should call for action by the Board under paragraph 3.

13 Article 12, para. 5; see comments on article 19, para. 3; see also Commentary
on the 1931 Convention (para. 35. p. 65), in which the same view is expressed in respect
of supplementary estimates established by the Permanent Central Board under that
treaty. To grant the International Narcotics Control Board the right to revise, by
supplementary estimates, estimates which it has established itself, is in the interest of
the country or territory which has failed to furnish estimates. Its failure to do this
may be due to lack of experienced officials, and the Board’s right to revise the estimates
which it established might prevent difficulties which such a country or territory might
have in obtaining needed drug supplies. It is, however, admitted that the view express-
ed in this commentary to the Single Convention cannot easily be reconciled with
article 19, para. 3, which provides for supplementary estimates by States; but the
Commentary on the 1931 Convention holds the same view although this latter treaty
(article 3) provides only for supplementary estimates by Parties.

14 See also Commentary on the 1931 Convention, para. 30, p. 62.

15 Article 12, para. 1 and article 19, para. 1; small territories which do not
manufacture, nor engage in the wholesale trade in drugs, but cover all their require-

ments by imports of retail pharmacists may be an exception; see below, comments on
article 19, para. 1, subpara. (a) and subpara. (c).
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12. For provisions of earlier treaties corresponding to that paragraph,
see article 2, paragraphs 2 and 3 of the 1931 Convention and article 8, para-
graph 9 of the 1953 Protocol.

Paragraph 4

4. The Board shall examine the estimates, including supplemen-
tary estimates, and, except as regards requirements for special purposes
may require such information as it considers necessary in respect of
any country or territory on behalf of which an estimate has been
furnished, in order to complete the estimate or to explain any state-
ment contained therein.

Commentary

1. The purpose of the examination of the estimates by the Board is to
ensure as far as possible that they are neither overestimates nor underestimates,
and thus to achieve the aim of the estimate system of the Single Convention,
i.e. to limit the narcotics supplies of each country and territory and of the world
as a whole to the quantities required for medical and scientific needs. The
Board has at its disposal for this task a great amount of official information
supplied by Governments to it, to its predecessors, the Permanent Central
Board and Drug Supervisory Body, to the Commission on Narcotic Drugs or
to the Secretary-General, such as statistical figures on all phases of the narcotics
trade (including consumption), estimates for the preceding years and other
relevant data which may have been included in the annual reports which
Governments must furnish to the Secretary-General under article 18, para-
graph 1, subparagraph (a). The Single Convention does not lay down any
criteria which the Board must or may apply in its examination of the estimates.
It is, however, submitted that the Board could not effectively play its role in
the limitation of narcotics supplies to the quantities needed for medical and
scientific purposes if it were guided solely by statistical considerations. The
Board is granted considerable discretion in determining the scope of its inquiry,
as is indicated by the provision authorizing it to require such information
“as it considers necessary” “in order to complete the estimate or to explain
any statement contained therein”.

2. In carrying out its functions, the Board must ensure that its ad-
ministration of the estimate system does not cause Governments undue diffi-
culties in providing themselves with drugs which they need for medical pur-
poses. ! It is for this reason also that the Board must try to prevent under-
estimates, which may create such problems for countries or territories which
furnish them. In determining the figures the Board should, in the case of
countries and territories which import their narcotic drugs, allow a wider
margin for those of them which are distant from sources of supply than for
those which are near to these sources. 2

' Itis for this reason that article 12, para. S requires the Board to act expeditiously
on estimates, including supplementary estimates, furnished by Governments.

2 Commentary on the 1931 Convention, para. 73, p. 120.
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3. The Board may obtain the information which it needs not only from
Governments, but also from intergovernmental organizations such as the
World Health Organization and from the Secretary-General of the United
Nations. It may take into account not only information received from the
Government whose estimates it examines, but also data obtained from other
Governments. The restriction of article 14, paragraph 1, subparagraph (a)
on the kind of information on the basis of which the Board may act does
not apply to article 12, paragraphs 4-6 or article 13, paragraphs 2 and 3.
The Board may, however, in no case base its action on non-official information
such as newspaper reports.

4, Itis of particular importance to the Board to know exactly the method
which a Government uses for calculating its estimates. The Convention
provides therefore that the method employed and any changes therein shall
be communicated to the Board. * Governments often omit from the docu-
ments containing their estimates an indication of this method, or at least a
sufficiently accurate description of it, although the form which the Board
prescribes for the estimates ¢ expressly requests this information. ®* Many
inquiries of the Board under paragraph 4 relate to this method.

5. A number of factors determine the extent of the consumption of
narcotic drugs, and are therefore subjects on which the Board may require
information under paragraph 4, e.g. the size and character, in particular age
structure, of the population, the extent and kind of health facilities available

to the population, climatic conditions, and epidemiological and other health
data.

6. It may moreover be pointed out that the estimate system is only
one of important elements of the international narcotics régime, all of which
are interdependent for their effectiveness in achieving the aims of the Conven-
tion. The estimate system cannot adequately function without an appropriate
application of the provisions of the Single Convention regarding licensing ®
and import certificates and export authorizations. ? It is submitted that it
was not the intention of the authors of the Single Convention to limit the
remedies available to the Board for violations of treaty provisions of this
kind to application of sanctions under article 14, or to critical comments in
its reports pursuant to article 15. A persistent discrepancy between, on the
one hand, the manufacturing and import statistics of a particular country
or territory and, on the other hand, its limits authorized in accordance with
its estimates, may often result in whole or in part from other circumstances
than its use of an unsatisfactory method for calculating its estimates. Its
failure to apply correctly other provisions of the Single Convention than those
referring directly to the estimate system may explain such a discrepancy;
thus, a failure to apply the rules on licensing and on import and export authori-

3 Article 19, para. 4. As regards non-Parties, see this para. in connexion with
article 12, para. 2.
* Article 12, para. 1 and article 19, para. 1, introductory subparagraph.
® Form B/S (6th edition, March 1970), p. 3.
. © Article 29, paras. 1 and 2 and article 30, para. 1; the institution of State enter-
prises may substitute for the licensing of manufacture and trade.
7 Article 31, paras. 4-14.
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zations so as to enforce a régime of monopoly or oligopoly, or in order to
enforce quotas for manufacture or import of drugs, may result in a malfunc-
tioning of the estimate system of the country or territory concerned. A dis-
persion of the national functions required for the implementation of the esti-
mate system among several government departments, without co-ordination
by a “special administration” as required under article 17 of the Single Conven-
tion, may have the same effect. If the Board is to carry out properly its
examination of estimates pursuant to article 12, paragraph 4, it must pay
attention to such cases of defective treaty execution, which are consequently
proper subjects of its inquiries under this provision, and which—it may be
added—will quite often be corrected by suggestions which the Board may
make in its correspondence with the Government in question. In any event,
the fact that the International Narcotics Control Board has taken over the
functions of both the Permanent Central Board and the Drug Supervisory
Body under the earlier treaties offers the new Board an opportunity to give
to the examination of the estimates a greater scope than when this task was
performed by the Supervisory Body pursuant to the 1931 Convention 8 and
1953 Protocol. ®

7. The range of subjects on which the Board may require Governments
to furnish information under article 12, paragraph 4 is, however, by no means
unlimited. It covers only such matters as may be relevant in respect to the
functioning of the estimate system; but this may in principle include the
implementation of most *° provisions of the Single Convention.

8. It may be mentioned here that the Board employs its authority under
paragraph 4 with prudence, and that Governments of Parties and non-Parties
to the Single Convention alike usually respond to the Board’s inquiries in
good faith. The authority of the Board to make a particular inquiry has
hardly ever been questioned on legal grounds. These friendly relations are
guided by the requirements of co-operation in the field of drug control, and
not by a strict application of the letter of the law.

9. The term “special purposes” means “special Government purposes
and to meet exceptional circumstances” for which the so-called “special
stocks” are held. 1* The “special Government purposes” include in particular
the needs of the armed forces. The drugs involved are only those held by the
Government for such purposes. Governments are required to furnish esti-
mates of the quantities of drugs necessary for addition to “special stocks”. 12
These estimates, the actual additions and the “special stocks” themselves are
excluded from the scope of inquiry under paragraph 4.3 The Board may
only request a Government which holds “special stocks” and which has failed
to furnish estimates of the additions to such stocks to supply these estimates,

8 Article 5, para. 6.
? Article 8, para. 7.

** The provisions of article 38 (treatment of drug addicts) are among the few
which may never be relevant in this connexion.

! For the meaning of these phrases under quotation marks see above comments
on article 1, para. 1, subparas. (w) and (x).

12 Article 19, para. 1, subpara. (d).
3 See also article 20, para. 4.
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but may not question the figures given by the Government on this matter
whatever they may be, even if the figure is “zero”. The exclusion of the
“requirements for special purposes” is explained by the fact that the authors
of the Single Convention did not intend to apply the narcotics régime to special
stocks and the drugs included in them, as long as they are used for “special
Government purposes and to meet exceptional circumstances”. ** The Con-
vention requires Governments to furnish to the Board only such data !* on
this subject as are necessary to prevent a gap in the estimates and statistics
which the Board receives, and to enable that organ to strike a balance in its
statistical calculations.

10. As regards provisions of earlier treaties corresponding to article 12.
paragraph 4 of the Single Convention, see article 5, paragraph 6 of the 1931
Convention and article 8, paragraph 7 of the 1953 Protocol.

11 Article 1, para. 1, subpara. (w).
15 Article 19, para. 1, subpara. (d) and article 20, para. 4.

Paragraphs 5 and 6

5. The Board shall as expeditiously as possible confirm the
estimates, including supplementary estimates, or, with the consent
of the Government concerned, may amend such estimates.

6. In addition to the reports mentioned in article 15, the Board
shall, at such times as it shall determine but at least annually, issue
such information on the estimates as in its opinion will facilitate the
carrying out of this Convention.

Commentary

1. Paragraph 5 provides for two different actions which the Board may
take on estimates, including supplementary estimates, after having examined
them. The Board may confirm them, or may amend them with the consent
of the Government concerned.

2. The annual estimates are examined and confirmed or amended by
the Board at its ordinary session in the autumn preceding the calendar year
to which they relate. Estimates which arrive too late to be dealt with at
this session, and which concern a country or territory for which the Board
has not established the estimates pursuant to article 12, paragraph 3, may be
placed on the agenda of the following session, or submitted to a vote by mail
or telegraph, the choice of the course of action depending on the date of their
arrival and their degree of urgency. Late annual estimates which refer to a
country or territory for which the Board has already established the estimates
have the effect of supplementary estimates. *

3. The Board may, at its ordinary session in autumn, also deal with
supplementary estimates for the current year, as well as for the calendar year

1 See above, comments on article 12, para. 3.
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following the session. 2 The Board cannot, however, take action on estimates
received after the end of the year to which they refer. Such supplementary
estimates are without effect. ®

4. Paragraph S prescribes that the Board’s action should be taken “as
expeditiously as possible”. The need for speed is explained by the consid-
erations that the estimates determine the quantities of drugs which a country
or territory may obtain by manufacture or import or both, ¢ and that a Gov-
ernment must know as early as possible what these quantities are in order
to be able to take the required administrative measures. The need for speed
in handling supplementary estimates may be particularly evident if those
estimates would enable the country or territory concerned to increase its
supply limits, and thus to obtain additional drugs for which no provision has
been made in the original estimates but which may be urgently required for
medical purposes. If such supplementary estimates arrive at a time at which
the Board is not in session nor scheduled to meet very shortly, it may be
necessary to submit them to a vote by mail or even by telegraph, or if they
concern only very minor quantities, to leave the examination and decision to
the Board’s secretariat, which may obtain authority from the Board to do so. ®

5. Estimates, including supplementary estimates furnished by Govern-
ments, come into force when they have been confirmed by the Board, or if
amended by that organ, when the amendment has been accepted or rejected
by the Government concerned. Estimates established by the Board enter into
force at the moment at which they are adopted. This means, first, that
estimates other than those established by the Board, once they have come into
force, cannot again be taken up by the Board for examination and confirmation
or amendment, i.e. cannot be revised, unless the Government concerned
furnishes supplementary estimates; second, that such estimates, whether
furnished by a Government or established by the Board itself, ¢ create for
Parties to the Single Convention whose estimates are involved the legal
obligation to arrange for the consequential limitation of their manufacture or
import of the drugs in question, or both; 7 and third that other Parties are
bound to respect import limits ® based on these estimates.

6. The Parties must comply with this legal obligation from the date at
which they obtain the knowledge of the relevant figures, i.e. in the case of
estimates which have been amended by the Board, from the moment at which
they dispatch to that organ their acceptance or rejection, and in any event in
the case of all estimates from the time at which they receive from the Board
the required data. Pending the procedure before the Board pursuant to
article 12, paragraph 4 and 5, a Government should also not take measures

2 As regards the admissibility of supplementary or amending estimates prior to
1 January of the calendar year to which the original estimates refer, see below, com-
ments on article 19, para. 3.

3 Article 19, para. 3 and comments thereon.

4 Article 21, paras. 1 and 2.

5 See above comments on article 11, para. 3.

s See above, comments on article 12, para. 3.

7 Article 21, para. 1.

8 Article 31, para. 1, subpara. (b); see also article 21, para. 4.
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contrary to its own estimates, even though they are not yet in force, unless it
dispatches to the Board amending or supplementary estimates prior to that
organ’s decision under paragraph 5.

7. While the Board may not formally re-examine in accordance with
article 12, paragraphs 4 and 5, estimates in force other than those which it has
itself established © unless the Government concerned has furnished supplemen-
tary estimates, the Board does not appear to be precluded by any provision
of the Single Convention from making at any time ® informal suggestions to
any Government in regard to the desirability of a reconsideration of that
Government’s estimates.

8. Since Governments may reject amendments made by the Board to
their estimates, and may by subsequent (supplementary) estimates replace both
estimates which they themselves have furnished as well as those which the
Board has established, they are legally the final masters of their estimates, and
thus of the quantities of drugs which they may manufacture and import.
They are, however, in this connexion subject to various measures of persuasion
applied in the interest of the family of nations as a whole, such as amendments
proposed by the Board for their acceptance, or less formal suggestions and
critical comments of that organ which may be contained in communications
addressed to them or published pursuant to article 12, paragraph 6 or article 15.
This has in practice proved to be an effective system of moral control, * as
the experience of the International Narcotics Control Board and of its prede-
cessor, the Drug Supervisory Body, has shown. Amendments which the Board
makes are generally accepted and revisions which it proposes informally are
mostly accepted by the Governments concerned.

9. Paragraph 6 requires that the Board shall issue, at such times as it
shall determine but at least annually such information as in its opinion will
facilitate the implementation of the Single Convention. As has been indicated
earlier, the Board must in particular inform Governments of the estimates and
their total 1 in force in respect of each country and territory in order to enable
them to observe their own limits of manufacture and import, as well as to
respect the import limits of other countries or territories. Since the estimates
must be furnished annually, paragraph 6 prescribes that the Board should issue
this information at least once a year. 2> The Board therefore issues an annual
statement of the estimated world requirements of narcotics drugs, which
contains the estimates and their totals for each individual country and territory
and for the world as a whole. 1 It prepares this statement at its ordinary

® But not after the end of the year to which the estimates involved refer; see article
19, para. 3 and comments thereto.

10 See Commentary on the 1931 Convention, para. 78, p. 122,
1 Article 19, para. 2 in connexion with article 21, paras. 3 and 4.

1z See also article 5, para. 7 of the 1931 Convention as amended by the 1946
Protocol.

13 See, e.g.,, E/INCB/6, United Nations publication, Sales No. E.70.XI1,
entitled “Estimated world requirements of narcotic drugs and estimates of world
production of opium in 1970”. The document contains also information on opium
production in implementation of the 1953 Protocol; see article 8, para. 3 of the 1953
Protocol. See on the other hand article 19 of the Single Convention, which does not
provide for production estimates.
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session held in the autumn preceding the calendar year to which the annual
estimates concerned refer. This statement should be—and is—published as
expeditiously as possible, and in any event before the beginning of the calendar
year in respect of which the estimates involved have been made.

10. Governments should plan their annual estimates so as to avoid the
need for subsequent changes effected by supplementary estimates; but drug
requirements are not always fully predictable, and may be affected by events,
such as epidemics, which cannot be foreseen at the time at which the annual
estimates are prepared. Governments may have to manufacture or import
more drugs than have been provided for in their original annual estimates, and
may therefore be compelled to furnish to the Board supplementary estimates.
This happens quite frequently, although sometimes it would not happen if
the annual estimates had been more carefully planned. The Board must
therefore from time to time bring up to date some of the information contained
in its annual statement in order to enable Governments to carry out their
obligations regarding the limitation of the manufacture and import of narcotic
drugs.1* TheBoard therefore publishes each year four supplements to its annual
statement of estimated world requirements of narcotic drugs. But there are
sometimes urgent cases in which a country or territory, on behalf of which
supplementary estimates have been furnished to the Board, cannot delay the
import of the drugs which it needs until the Government of the exporting
country learns from the next quarterly supplement that the import limit of
that country or territory has been raised. At the request of the Government
of the country or territory which needs the drugs urgently, the Board in such
a case informs, by letter and if necessary by telegram, the Government of the
exporting country of the change in the import limit.

11. The information which the Board issues under paragraph 6 may, in
addition to the estimates and their totals, also contain an account of any
explanations given or requested in the course of the examination of the estimates
pursuant to paragraph 4 and of any amendments proposed by the Board which
were not accepted by the Governments concerned, and may further include
any other observations which the Board considers would facilitate the carrying
out of the Single Convention. > The annual statement may, but need not,
form a part of or an addendum to the annual report or other reports which the
Board issues pursuant to article 15. The supplements to the annual statement
may similarly be a part of or addenda to, additional reports which the Board
is authorized to make under this article, though it has not yet made such
additional reports.

12. For provisions of earlier treaties corresponding to article 12, para-

graphs 5 and 6 of the Single Convention, see article 5, paragraphs 6-8 of the
1931 Convention and article 8, paragraph 7 of the 1953 Protocol.

11 Article 21, para. 1, and article 31, para. 1, subpara. (b).

15 This additional information may also be included in the reports which the
Board prepares under article 15.




Article 13
ADMINISTRATION OF THE STATISTICAL RETURNS SYSTEM

Paragraph 1

1. The Board shall determine the manner and form in which statis-
tical returns shall be furnished as provided in article 20 and shall
prescribe the forms therefor.

Commentary

1. It will be noted that, while the Board determines the date or dates by
which Governments should furnish the annual estimates of their narcotics
requirements, ! the dates by which the statistical returns are due are fixed in the
Convention itself, %

2. The forms which the Board is required to prescribe for use by Govern-
ments for their statistical returns must be supplied in time by its secretariat to
all Governments, both of Parties and non-Parties, in order to enable them to
furnish the returns by the dates provided in the Convention.® While the
Convention does not contain an express provision requiring the Board to
request Governments of non-Parties to furnish statistical returns in accordance
with its provisions, as it does in respect to the estimates,  the Board’s authority
to address such a request to non-Parties was considered to be “implied” by the
Drafting Committee of the Plenipotentiary Conference which adopted the Single
Convention. * Governments of non-Parties are also interested in furnishing
statistical returns because by so doing they are able to correct inaccurate infor-
mation supplied by other Governments which could be used to their dis-
advantage under the terms of the Single Convention. An inaccurate export
report of another country may, for example, indicate that a non-Party which
has not furnished its own import statistics has imported drugs in excess of its
limits as determined by the Convention. Such a non-Party may, on the basis
of such wrong information, be subjected by the Board to an embargo of narco-
tics imports. ¢ It will also be recalled in this connexion that the Board may
take even against non-Parties the measures foreseen in article 14 to ensure the
execution of provisions of the Single Convention. It follows that the Board
is required to supply non-Parties with its statistical forms, not only in the
interest of the family of nations as a whole, which benefits from universal
implementation of the provisions of the Single Convention, but also in that of

1 Article 12, para. 1.
2 Atrticle 20, para. 2.
3 Article 20, para. 1, introductory subparagraph.
4 Article 12, para. 2.

5 Records, vol. 11, p. 287, foot-note 33; the implication is said to follow from
para. 2 of article 13.

¢ Article 21, para. 4.

169
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the non-Parties themselves. All Governments should from time to time inform
the secretariat of the Board of the number of copies which they need.

3. The Board may determine the “manner and form” in which the statistic
returns should be furnished. 1t may prescribe the mode of transmission, e.g.
that returns which are not delivered to the Board’s secretariat by a member of
a delegation or by a messenger should be forwarded by registered air mail,
and that the forms should be completed by typewriter. The Board may and
does require that the import and export figures which Governments must
furnish 7 should be subdivided by country of origin and destination. ® It
may also require that the statistical data on the seizure of drugs from the illicit
traffic indicate separately the amounts seized on account of illicit import and
export, and those seized within the country. ?

4. The forms prescribed by the Board for statistical returns contain
detailed instructions concerning their completion. 1°

5. For provisions of earlier treaties corresponding to article 13, para-
graph 1, see article 22, paragraph 1, introductory paragraph and article 23,
introductory paragraph of the 1925 Convention and article 9, paragraph 2 of
the 1953 Protocol.

7 Article 20, para. 1, subpara. (d).

8 See form A/S of the International Narcotics Control Board (5th edition,
November 1969).

* The Board does not at present require such separate data; see form C/S of the
Board (4th edition, November 1969, table II, column E). The 1925 Convention
required only information on international seizures; see article 22, para. 1, subpara. (e);
the 1953 Protocol provided for statistics on all opium seizures, see article 9, para. 1,
subpara. (a), clause (iv).

10 Form C/S referred to in foot-notc 9 for the Annual Statistics of Production,
Manufacture, Consumption, Stocks and Seizures of Narcotics Drugs and form A/S
referred to in foot-note 8 for the Quarterly Statistics of Imports and Exports of Nar-
cotic Drugs; see also form R/S for the Annual Statistics on Narcotic Drugs Used for
Non-Medical Purposes, under article 49, para. 3, and subpara. (b) of the Single
Convention.

Paragraphs 2 and 3

2. The Board shall examine the returns with a view to determining
whether a Party or any other State has complied with the provisions
of this Convention.

3. The Board may require such further information as it considers
necessary to complete or explain the information contained in such
statistical returns.

Commentary

1. Paragraph 2 states that the purpose of the Board’s examination of the
statistical returns is the determination of compliance of any Party or any other
State with the provisions of the Single Convention; but beyond that, the
Convention does not define the scope of the examination which the Board is
required to undertake pursuant to paragraphs 2 and 3, nor the kind of inform-
ation which it may use for its examination or whose supply it may require
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to this end. The Convention indicates in several places® the use which
should be made by the Board of the statistical information, but states nowhere
that the figures may not be employed for any other purpose which it desires
to achieve in accordance with the Convention. It does not establish criteria
by which the figures themselves should be evaluated.

2. The Board has, of course, first to establish whether the data are
complete, that is, whether all the figures required by the Convention have in
fact been furnished; secondly, it must consider whether the statistical inform-
ation is correct, that is, whether in the light of other information at its
disposal it has reasons to assume that a particular figure may be inexact;
for example, information furnished under the Single Convention on the
production 2 of opium may differ from that which the Food and Agriculture
Organization of the United Nations has received pursuant to article 11 of its
Constitution. The Board’s right on sound grounds to question the accuracy
of statistical figures which it receives under the Single Convention® may
a contrario be inferred from inter alia, the fact that article 13, paragraph 4
excludes from such questioning only “statistical information respecting drugs
required for special purposes”. Each country’s and territory’s figures are
reviewed by the Board with a view to determining whether its manufacturing
and import limits under the provisions of the Single Convention have been
observed. * The Board is also expressly required to include in its annual
report on its work, and if appropriate in additional reports, “an analysis of the
estimates and statistical information at its disposal”.® Such an analysis
involves of course a comparison of the estimates and statistics.

3. Though the examination of the statistics in the light of the estimates is
largely a mathematical operation, it would be wrong to assume that the Board’s
authority is restricted to arithmetical computations. An organ of high
standing like the Board, elected by the Economic and Social Council and
composed of independent members possessing the high professional and
moral qualities required by the Single Convention ¢ would not be needed for
such a limited purpose. Moreover, even the type of information which the
Board receives indicates that its authority cannot be so restricted. In order
to establish whether the manufacturing and import limits of countries and
territories have been observed, it would be sufficient for the Board to have in
addition to the other data involved, figures on that part of the drugs seized
from the illicit traffic which has been utilized for licit purposes. The Board,
however, receives the total figures on such seizures as well as information on
the disposal of the seized drugs. 7 This appears to indicate that the extent of
1 Article 14, para. 1, subpara. (@) and article 21.

 ].e. harvesting; see article 1, para. 1, subpara. (7).

3 Article 20, article 27, para. 2 and article 49, para. 3, subpara. (b); see also
article 2, para. 9, subpara. (b).

¢ Article 21, paras. 1 to 3; see also article 31, para. 1, subpara. (b) and article 21,
para. 4.

5 Article 15, para. 1.
¢ Article 9, paras. 1 and 2.

7 Article 20, para, 1, subpara. (e); see also form C/S of the Board (4th edition,
November 1969) table II, column F; see also article 22, para. 1, subpara. (e) of the
1925 Convention and article 9, para. 1, subpara. (@), clause (iv) of the 1953 Protocol.
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the illicit traffic may be a relevant factor in the Board’s evaluation of the
performance of Governments under the Single Convention.

4. A purely mathematical approach to the statistical data would also
present a temptation for the sometimes not very high-ranking official who
prepares the estimates and statistical returns to adjust the statistical data so
as to make it appear that his country or territory has not exceeded its manu-
facturing and import limit under the Single Convention.

5. In fact, as has been pointed out elsewhere, 8 the various elements of
the international narcotics régime are interdependent. If a country or territory
furnishes incomplete or inaccurate statistical returns or sends them late or not
at all, this is not necessarily exclusively due to lack of experience, incompetence
or negligence on the part of the national officers responsible for this task.
Such a situation may be caused by unsatisfactory organization of the national
narcotics administration, such as dispersion of the control functions among too
many government units without co-ordination by a special administration
pursuant to article 17. There may be a failure to implement article 17;
perhaps the collection of data may have been entrusted by a Government to
an inappropriate agency such as a university, with the result that statistical
reporting by the Government is unsatisfactory. In such a case there would be
a violation of the requirement of article 4 that the necessary administrative
measures be taken to carry out the provisions of the Single Convention.
Inadequate reporting may also result from a failure to enforce the provision
of article 34, paragraph (b) requiring that government agencies, manufacturers
and distributors of drugs keep satisfactory records of their transactions,
which may make it impossible to compile complete and accurate data or to
furnish statistical returns in time. A defective application of the licensing
system may also affect the capacity of a national narcotics administration to
comply with the provisions of the Convention regarding statistics. If a
Government issues too many licences to manufacturers ° or to persons engaged
in the import or export trade in drugs, ° it may not be in a position to collect
and compile the data with sufficient speed to be able to transmit them to the
Board by the dates prescribed by the Convention. * If a Government grants
licences to engage in narcotics trade to persons who do not have “adequate
qualifications for the effective and faithful execution” !? of their duties under
the narcotics régime, it may be unable to obtain from them complete or accurate
data for transmission to the Board, or to obtain the figures in time for trans-
mission by the dates required by the Convention.

6. The Board may use facts from different sources in evaluating the
accuracy and completeness of statistical returns. It may compare the import
statistics of a particular country or territory with the export statistics of the
countries of origin, or the export statistics in one return with the import

8 See above, comments on article 12, para. 4.

® Article 29, para. 1.

1o Article 31, para. 3, subpara. (a).

1 Article 20, para. 2. Such a situation may also be responsible for the failure

of a country or territory to observe its manufacturing and import limits; see above
comments on article 12, para. 4.

12 Article 34, para. (a).
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statistics of the countries and territories of destination. It may study the
returns in the light of information which it may learn from the annual reports
on the working of the Single Convention and from the reports on seizures of
drugs furnished under article 18, paragraph 1, subparagraphs (@) and (c), from
other communications furnished by Governments in writing or orally to other
intergovernmental organizations or organs, or from official data released by
Governments to the public. Information from private sources, however, may
not be used.

7. It may be noted that the Board may require additional information
not only to complete statistical returns which it has received, but also to
explain the information contained in them. It has considerable discretion
in determining the scope of information which it wishes to employ for this
purpose, not only to explain the meaning of imprecise information contained
in the returns in question, but also to explain why the statistical documents
are incomplete or inaccurate. The Board may seek information in order to
establish whether there are weaknesses in the control régime of the country
which has sent the defective return or returns. In so doing, it may solicit
data to clarify whether the country or territory concerned has complied with
particular provisions of the Single Convention. The phrase “the Board may
require such further information as it considers necessary” indicates the wide
range of subject-matter about which it may make inquiries in the course of its
examination of statistical returns; but facts which have no bearing on the
incompleteness, inaccuracy or late arrival of statistical returns, or which would
not elucidate the circumstances of any other failure of a Government to comply
with provisions of the Single Convention as indicated in a statistical return,
are excluded from the scope of the Board’s inquiries under paragraph 3 of
article 13.

8. The Board may address its inquiries to the Government which has
furnished the statistical return involved or has failed to furnish it, to other
Governments and to intergovernmental organizations, but never to private
organizations or individuals.

9. It is also submitted that the provision of article 14, paragraph 1,
subparagraph (a) in regard to the type of information on which the Board may
base its action under that provision does not apply to paragraphs 2 and 3 of
article 13.

10. The Board can never make any inquiry in respect to statistical
information on drugs required for “special purposes”. As regards the meaning
of the phrase “special purposes”, see above, comments on article 1, paragraph 1,
subparagraphs (w) and (x) and on article 12, paragraph 4.

11. It will be noted that the Board is required to carry out its examination
and inquiries under article 13, paragraphs 2 and 3 in respect of statistical
returns of Parties and non-Parties alike. Non-compliance of any State
with provisions of the Single Convention may weaken its effectiveness.
Accurate statistical figures supplied by non-Parties at the dates provided in
the Single Convention ** are needed by the Board not only in order to be able
to administer the treaty in the interest of the international society as a whole,

13 Article 20, para. 2.
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but also in justice to the non-Parties themselves, which might otherwise be
subjected to measures based on inaccurate information supplied by other
Governments. Here again, it will be recalled that the Board is authorized to
impose even on non-Parties a mandatory embargo on the export of drugs if,
according to statistical information at the Board’s disposal, a country or
territory has exceeded its import limits under the Single Convention.
Moreover, the measures which the Board may take to ensure the execution of
provisions of the Single Convention may also be applied to non-Parties, ** and
in extreme cases this may lead to a recommendation of the Board to stop
the import of drugs, the export of drugs, or both, from or to a non-Party. 1
It may finally be pointed out that a Party may also of its own accord, on the
basis of inaccurate data furnished by other Governments, discontinue its
export of drugs to a non-Party which has failed to supply its own statistical
information. Parties are under an obligation to discontinue exports if
according to the information at their disposal they would otherwise violate
the import limits of an importing country or territory. '’

12. The Board—like its predecessor, the former Permanent Central
Board—has always in exercising its authority to examine the statistical returns
and to make inquiries to explain information contained therein, paid due
respect to the fact that the Governments which furnish the returns are sovereign
States.2® It appears that friendly relations have developed as a result of the
continuous and close contacts between the secretariat of the international organ
and the technical national officers concerned during more than four decades,
and the Board’s inquiries about statistical returns have hardly ever been
questioned on legal grounds. The relations between both Boards and the
national authorities with whom they have corresponded have been guided by
a common desire to co-operate in the interest of effective international narcotics
control, and hardly ever by legal technicalities. The exact legal limits of the
scope of the Board’s examination of statistical returns and of its inquiry
regarding them may therefore in practice be only of minor importance.

13. The Single Convention does not expressly require the Board to publish
the statistical data which it receives. It prescribes only that the Board’s
reports pursuant to article 15 should contain “also an analysis of the estimates
and statistical information at its disposal”. It is however submitted that the
statistical data furnished by a particular Government are not only of interest
to the Board but also to all Parties to the Convention. The Board should
therefore periodically, and at least annually, publish the figures at its disposal. *®
1t may of course do this in an economical way,and present some of the inform-
ation in a summarized form. It is also desirable that in publishing such

14 Article 21, para. 4; this provision has, however, no punitive character.
15 Article 14.

18 Article 14, para. 2; see also comments on article 12, para. 2 and article 13,
para. 1.

17 Article 31, para. 1, subpara. (b).
18 See also above comments on article 12, para. 4.

19 See also article 22, para. 1, last subpara. and article 27, second para. of the
1925 Convention, article 9, para. 4 of the 1953 Protocol and article 21, para. (b) of the
1912 Convention.
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figures the Board should take care not to facilitate the operations of speculators
and not to injure the legitimate commerce of any Party. 2°

14. The Board may, in its publication of the statistical data, give an
account of its inquiries made concerning them and of the explanations given
by Governments in respect of them, and may add such observations and
recommendations as it considers desirable. %

20 See article 27, second paragraph of the 1925 Convention; but this appears
under present conditions hardly to be a significant problem.

21 Article 15, para. 1 of the Single Convention.

Paragraph 4

4. It shall not be within the competence of the Board to question or
express an opinion on statistical information respecting drugs required
for special purposes.

Commentary

1. Theterm “special purposes” means “special Government purposes and
to meet exceptional circumstances”. The “special Government purposes”
include in particular the needs of the armed forces.? The drugs involved are
only those held by the Government for such purposes. The Parties are not
bound to furnish statistical data concerning drugs held by the Government
for these purposes, i.e. “special stocks”, 2 but only figures on the drugs imported
or procured domestically for such stocks and on drugs withdrawn from them
to meet the requirements of the civilian population.® The Board is not
entitled to make inquiries about these figures, nor to express any opinion on
them. While it may not ask questions about the size of “special stocks” nor
about the use of drugs contained in them as long as they are employed “for
special Government purposes and to meet exceptional circumstances”; it
may ask for the supply of data on additions to, and withdrawals from, special
stocks if a Government which holds such stocks has failed to furnish these
figures.

2. The authors of the Single Convention did not intend to submit
“special stocks” to the international narcotics régime.* They therefore
incorporated only such provisions in the Convention regarding ‘“special
stocks” and drugs included in them 3 as are required to enable the Board to
strike the balance which may be necessary in order to determine the manu-
facturing and import limits of a particular country or territory ¢ and whether
these limits are observed.

1 See above comments on article 1, para. 1, subparas (w) and (x) and on article 12,
para. 4.

® Article 1, para. 1, subpara. (w).

3 Article 20, para. 4.

4 See above, comments on article 1, para. 1, subparas. (w) and (x) and on
article 12, para. 4.

5 Article 19, para. 1, subpara. (d) and article 20, para. 4; see also article 12, para. 4,
article 13, para. 4 and article 1, para. 1, subparas. (w) and (x).

¢ See also article 5, para. 6, second para. of the 1931 Convention and article 22,
para. 3 or the 1925 Convention.




Article 14

MEASURES TO ENSURE EXECUTION
OF CONVENTION PROVISIONS

General comments

1. Article 14 deals with a subject-matter which is also dealt with in
earlier multilaterial narcotics treaties. The 1925 and 1931 Conventions and the
1953 Protocol! authorized the former Permanent Central Board ? to adopt
certain measures against Parties and non-Parties which failed to comply with
treaty provisions. These measures have often been referred to as “sanctions”
or “enforcement measures”. Some of the principal differences between the
earlier provisions and those of article 14 of the Single Convention may be
pointed out.

2. The Single Convention does not take over the provision of the 1953
Protocol ® authorizing the Permanent Central Board to impose, with binding
effect on Parties, an embargo of the import of opium or the export of opium,
or both, upon any country or territory which has failed in a serious manner to
comply with provisions of that Protocol (“Mandatory (opium) embargo”).

3. The 1953 Protocol stipulated that the Permanent Central Board
could, with the consent of the Government concerned, undertake a “local
inquiry” in order to elucidate the opium “situation” in any country or territory. *
The Single Convention does not provide for “local inquiries”; it does not
however, contain any provision which would prevent the International Narcotics
Board from engaging in a local inquiry at the request of the Government
concerned.

4. Under the earlier treaty provisions, the Permanent Central Board could
recommend the discontinuation of opium imports from a country or territory
which had failed to comply with treaty provisions. ®* In respect of other drugs
under international control, that Board could recommend only the cessation
of exports to such a country or territory, as it was able to do also as regards

t Articles 24 and 26 of the 1925 Convention; article 13, para. 1 of the 1931 Con-
vention in connexion with articles 24 and 26 of the 1925 Convention; article 14,
para. 3 of the 1931 Convention; and articles 11-13 of the 1953 Protocol. Article 14,
para. 3 of the 1931 Convention can, however, be applied only to Parties; the inform-
ation to which this paragraph refers could, however, also be used in the adoption of
measures against non-Parties under article 26 of the 1925 Convention; see Commentary
on the 1931 Convention, para. 157, p. 190. As long as these treaties continue to be
in force (article 44 of the Single Convention) these “enforcement measures” can be
adopted by the International Narcotics Control Board pursuant to article 45, para. 2
of the Single Convention and resolution 1106 (XL) of the Economic and Social
Council.

* See above, comments on article 1, para. 1, subpara. (a).

3 Article 12, para. 3 and article 13.

4 Article 11, para. 1, subpara. (d) of the 1953 Protocol.

s Article 12, para. 2 of the 1953 Protocol.
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opium. ¢ The Single Convention authorizes the International Narcotics
Control Board to recommend an embargo on the import or export, or both,
of all drugs which it controls. ?

5. There are also differences between the type of information which may
be used by the International Narcotics Control Board in the procedure under
article 14 and the sources of information which could be drawn upon under the
corresponding provisions ® of the earlier treaties. See below, comments on
article 14, paragraph 1, subparagraph (a).

6. The Permanent Central Board was authorized by the 1953 Protocol
to call upon Governments to study the possibility of adopting remedial measures
in case of substantial failures to carry out important provisions of that treaty,
or, more generally, in the case of a “gravely unsatisfactory opium situation”. °
It did not have such express authority in relation to other drugs under the
international narcotics régime as it existed prior to the coming into force of the
Single Convention. The International Narcotics Control Board may under
article 14 1° call upon Governments to adopt such remedial measures in respect
to all controlled drugs as it considers “under the circumstances to be necessary
for the execution of the provisions of this (Single) Convention”. This pro-
vision, however, only incorporates in law what, prior to the Single Convention,
was already the practice of the Permanent Central Board in its informal
relations with co-operating Governments.

¢ Articles 24 and 26 of the 1925 Convention; article 13, para. 1 of the 1931 Con-
vention in connexion with those articles of the 1925 Convention; article 14, para. 3
of the 1931 Convention; and article 12, para. 2 of the 1953 Protocol.

? Article 14, para. 2; see below, comments on that paragraph.

8 Article 24, para. 1 of the 1925 Convention; see also article 25 of that Convention;
article 14, para. 3, first and second subpara. of the 1931 Convention; article 12, para. 2,
subparas. (a) and (b) of the 1953 Protocol; see also article 11, para. 1, subpara. (b) of
that Protocol.

® Article 11, para. 1, subpara. (c).

10 Para. 1, subpara. (b).

Paragraph 1, subparagraph (a)

1. (a) If, onthe basis of its examination of information submitted
by Governments to the Board under the provisions of this Convention,
or information communicated by United Nations organs and bearing
on questions arising under those provisions, the Board has reason to
believe that the aims of this Convention are being seriously endangered
by reason of the failure of any country or territory to carry out the
provisions of this Convention, the Board shall have the right to ask
for explanations from the Government of the country or territory in
question. Subject to the right of the Board to call the attention of
the Parties, the Council and the Commission to the matter referred
to in subparagraph (c) below, it shall treat as confidential a request
for information or an explanation by a Government under this sub-
paragraph.
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Commentary

1. The initiation of a procedure to examine whether a Government of a
Party or non-Party has failed to carry out the provisions of the Single Conven-
tion is a serious and very delicate matter under the present conditions of inter-
national relations, particularly since it may lead to a recommendation of an
international embargo on the import or export of drugs, or both, against the
country or territory involved.® Article 14 therefore not only provides for
procedural guarantees, but also imposes several restrictions on the authority
of the Board to resort to the measures provided in that article. First of all,
the Board may initiate the procedure only if it “has reason to believe that the
aims of this Convention are being seriously endangered by reasons of the failure
of any country or territory to carry out the provisions of this Convention”.
The conclusion that a serious situation of this kind exists will be justified if
lack of control or defective control in one country or territory appears to
endanger the effectiveness of control in another country or territory. If the
failure to comply with the treaty provisions has only a domestic impact, the
Board will in general hardly be in a position to initiate the procedure of
article 14.

2. Failure to furnish the required information by the due date, or to
answer fully all questions contained in the forms prescribed respectively by
the Board or Commission for the annual reports, seizure reports, estimates and
statistical returns which Governments must furnish, 2 will generally not be
sufficient cause for commencing the procedure of that article. In cases of this
kind, the Board will usually limit itself to requesting additional information
and explanations under article 12, paragraph 4 and article 13, paragraph 3, 3
and to including appropriate comments in the reports which it is authorized to
make to the Council and to Parties and which are published by the Secretary-
General under article 15. A persistent failure of a country or territory to
furnish the required information may, however, constitute a sufficient reason
for starting the procedure of article 14. Such a failure, as well as failure to
observe other important provisions of the Convention, may seriously endanger
the effectiveness of control in another country or territory.

3. In any event, the nature of the procedure of article 14, as well as its
text, requires the Board to apply the provisions of that article with particular
prudence, and the present Board and its predecessor, the Permanent Central
Board, have indeed done so in respect to this article and the corresponding
provisions of the earlier narcotics treaties. Only in a very few cases has the
“enforcement” procedure of the international narcotics régime been initiated
since it was first introduced in the 1925 Convention, * which entered into force
on 25 September 1928, and at the time of this writing no embargo has yet been
recommended. Information of a non-official character can in no case justify
the initiation of the procedure pursuant to article 14; not even all type of

! Article 14, para. 2.

* Article 18, para. 1, subparas. (@) and (c) and para. 2, article 12, para. 1, article 13,
para. 1, article 19, para. 1, introductory subparagraph and article 20, para. 1, intro-
ductory subparagraph and para. 2.

3 See also article 18, para. 1 introductory subparagraph.

4 Articles 24 and 26.
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information furnished by Governments or intergovernmental organs is
admitted for this purpose, but only that defined in the first sentence of para-
graph 1, subparagraph (a).

4. The facts on which the Board may base its action are divided into
two groups:
(i) Facts appearing in the course of the Board’s examination of inform-

ation submitted to it by Governments under the provisions of the Single
Convention; and

(ii) Facts communicated by United Nations organs and “bearing on
questions arising under those provisions”.

5. The facts belonging to the group just described under (i) are:

(@) Those contained in the estimates furnished by Governments pursuant
to article 19; 8

(b) Those included in the statistical returns furnished by Governments
pursuant to article 20;

(¢) The supplementary information or the explanations which Govern-
ments may be required by the Board to submit in respect to their estimates
or statistics under article 12, paragraph 4 and article 13, paragraph 3;

(d) A failure to furnish information referred to in (a), (b) or (c).

6. As has been pointed out elsewhere, ® non-compliance with almost any
of the provisions of the Single Convention can be revealed in the data furnished
by Governments, or in the additional information or explanations which
Governments may be required to supply in the course of the Board’s exami-
nation of their communications. While the question of non-compliance with
such provisions as those of article 38 concerning the treatment of drug addicts
will hardly ever arise in this context, it is not impossible that the data will
reveal even a failure to carry out the provisions of article 36 regarding the penal
measures which Governments must adopt in their campaign against the illicit
traffic, for example, in the information furnished by Governments on their
seizures of drugs and on their disposal of such drugs, 7 and particularly in
their explanations regarding an extensive illicit traffic which may be reflected
in such data. Non-compliance with the provisions requiring Governments
to limit the amounts of drugs which they manufacture and import to the
maximum quantities allowed under the terms of the Convention, ® and failure
to control production, ® manufacture, domestic and international trade, *° will
of course more often be disclosed in the Board’s examination of the information

3 Estimates established by the Board itself pursuant to article 12, para. 3 may as
such not be basis of its action under article 14; Records, vol. I, p. 137. Excessive
manufacture or imports computed on the basis of such estimates and revealed in
information furnished by Governments or United Nations organs may, however, be
such a failure to carry out provisions of the Single Convention as to justify action
under article 14, para. 1, subpara. (a); see article 21.

¢ See above, comments on article 12, para. 4 and article 13, paras. 2 and 3.

7 Article 20, para. 1, subpara. (e).

8 Article 21, paras. 1 and 2.

® Article 1, para. 1, subpara. (¢) and articles 22-28.
1o Articles 29 to 34.



180 Art. 14—Measures to Ensure Execution of Convention Provisions

which it receives under the provisions of the Single Convention than a failure to
implement the articles dealing with the illicit traffic.

7. It is suggested that the Board’s action can be based not only on
information which it receives, but also on the failure by a Government to
supply the information which it should furnish to the Board pursuant to
provisions of the Single Convention. ** Such a failure is a fact which may be
established by the Board “on the basis of its examination of information
submitted by Governments to the Board under the provisions of this Conven-
tion”. Any other interpretation of article 14, paragraph 1, subparagraph (a)
would favour those Governments which refuse to furnish the required inform-
ation over those which do, and this cannot have been the intention of the
authors of the Single Convention.

8. The information which may justify the initiation of the procedure of
article 14 need not be that supplied by the Government of the country or
territory which has failed to carry out provisions of the Single Convention, but
can also be that furnished by other Governments; for example, the failure of a
country or territory to observe its import limits may be revealed by the export
statistics of the Government of another country or territory, ** or the fact that
a country or territory exercises such defective control as to become a centre of
the international illicit traffic may be reflected in the data furnished by Govern-
ments of other countries or territories on their seizures of drugs.

9. It can be seen that the Board is by no means limited to basing its
action on the figures contained in the estimates and statistical returns which it
receives. 1* There is a wide range of facts which may evidence a failure to
comply with provisions of the Single Convention, and which may be revealed
in the explanations received by the Board in the course of its examination of the
estimates and statistics. It must, however, be emphasized that under article 14,
paragraph 1, subparagraph (@), the Board may not use any information,
however authentic, which does not emerge in the course of this examination,
or which is not contained in communications which it receives from United
Nations organs in accordance with this subparagraph. As regards the Board’s
use of information which is excluded from the procedure of article 14 as a basis
for observations under article 15, see below, comments on that article.

10. As regards the information described under (ii) in paragraph 4 above
as facts communicated by United Nations organs, it is submitted that the
term “United Nations organs” as used in subparagraph (@) not only covers
organs of the United Nations itself, such as the Secretary-General, the Com-
mission on Narcotic Drugs, the Economic and Social Council, the General
Assembly or the Trusteeship Council, but also organs of other inter-
governmental organizations which are members of the United Nations family.
The representative of the United Kingdom of Great Britain and Northern
Ireland at the Plenipotentiary Conference, who proposed the text defining the
information which the Board may use, stated that organs of the World Health
Organization would also be among those referred to as “United Nations

1t This applies also to non-parties; see article 12, paras. 2 and 4 and paras. 2 and 3
of article 13 and comments on those paras.

12 See also article 21, para. 4.
3 Records, vol. I1, p. 200.
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organs”.' The Food and Agriculture Organization of the United Nations
may also have relevant information under article 14, paragraph 1, sub-
paragraph (a), i.e. data on opium production.

11. The Board cannot use all data contained in communications which
it receives from “United Nations organs”, but only those data which have a
“bearing on questions arising” under the provisions of the Single Convention
under which it obtains information from Governments. As has been pointed
out above, such “questions” may be failures to comply with almost any of the
provisions of the Convention; for example if information furnished by Govern-
ments to explain defective estimates or statistics reveals that a country or
territory has no “special administration” for the purpose of applying the Single
Convention as required by article 17, the Secretary-General or the Commission
on Narcotic Drugs may communicate to the Board any information obtained
from annual reports of Governments ** or from their laws and regulations ®
which evidences a failure to carry out this article. Persistent excesses of
manufacture of drugs may give the Board reason to believe that the country or
territory concerned does not require licensed drug manufacturers to obtain
periodical permits specifying the kinds and amounts of drugs which they are
entitled to manufacture, as required by article 29, paragraph 2, subparagraph (c).
The Commission on Narcotic Drugs or the Secretary-General may communicate
to the Board legal texts ® which evidence such a failure to carry out the Single
Convention. Statistical data on the seizure of drugs !? from the illicit traffic in
connexion with the information furnished by Governments to explain them 8
may justify the Board’s belief that a particular country or territory does not
comply with some of those provisions of the Single Convention which are
intended to prevent the diversion of drugs from legal trade into illicit channels
or of those which aim at the suppression of the illicit traffic, and these two
groups of provisions cover most of the substantive rules of that treaty. The
Commission on Narcotic Drugs or the Secretary-General may in such cases
communicate to the Board the often extensive information which they have on
the illicit traffic, and on the conditions under which this traffic is carried on. *°
The information communicated by “United Nations organs” need not be
limited to that supplementing the particular data in the possession of the Board,
but may include all facts relevant to questions of failures to carry out provisions
of the Single Convention which arise from such data; for example, statistical
data in the hands of the Board indicating excessive drug manufacture may be
elucidated by a communication of the Commission or of the Secretary-General
pointing to the lack of legal authority of the Government concerned to allocate
manufacturing quotas under article 29, paragraph 2, subparagraph (c). 2°

14 Records, vol. 11, p. 200.
5 Article 18, para. 1, subpara. (a).
¢ Article 18, para. 1, subpara. (b).
7 Article 20, para. 1, subpara. (e).
8 Article 13, para. 3.
* Article 18, para. 1, subpara. (c).

20 As regards information on the basis of which procedures corresponding to
that of article 14 of the Single Convention could be initiated under earlier treaties,
see article 24, para. 1 of the 1925 Convention (“information at its (the Permanent
Central Board’s) disposal”); article 25 of the 1925 Convention (“any matter which

"
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12. It may be recalled in this context that under article 8, paragraph (b)
the Commission is expressly authorized to call the attention of the Board to any
matters which may be relevant to the functions of the Board. The attention of
the Board may therefore be drawn not only to facts which have a bearing on a
procedure pursuant to article 14, but also to those which may be relevant to the
tasks which are conferred upon the Board under article 9, paragraph 2,
article 10, paragraph 4, articles 12, 13, 15, 19 and 20, article 21, paragraphs 3
and 4, article 24, article 45, paragraph 2 and article 49, paragraphs 3 and 4.

13. The procedure of article 14 may be initiated not only in respect of
a “country”, i.e. a State as a whole, but also in respect of a “territory”, i.e.
of a “part of a State which is treated as a separate entity for the application of
the system of import certificates and export authorizations”. 2 The Govern-
ment of a Party may thus be requested, by a recommendation of the Board
made pursuant to paragraph 2 of article 14, to discontinue the narcotics trade
(import or export, or both, as the case may be) carried on by its other territory
or territories with that of its territories which fails in a serious manner to
implement provisions of the Single Convention.

14. The procedure of article 14 may be initiated not only in respect of
a Party and those of its territories to which the Single Convention applies
according to article 42, but also in respect of a non-Party and its territories,
and of a “territory” of a Party within the meaning of article 1, paragraph 1,
subparagraph (»), to which the Convention does not apply because it is either
identical with, or part of, a non-metropolitan territory in the sense of article 42
which has been excluded from the application of the Single Convention in
accordance with the terms of this article.

15. It may be recalled that this treatment of non-Parties does not constitute
an innovation introduced by the Single Convention. Provisions of earlier
narcotics treaties corresponding to those of article 14 also permitted their
application to non-Parties. 22

16. Reference may be made in this context to the comments on article 5
above, in which the view is expressed that Members of the United Nations are
bound by the Charter to co-operate in the promotion of solutions of the various
problems of drug abuse even if they are not Parties to the Single Convention or
other narcotics treaties. Mention may also be made of the view held by some
that the basic provisions of the international narcotics régime have become
rules of customary general international law.® The 1936 Convention and
the 1953 Protocol have, however, not been very widely accepted; but it is

appears . . . to require investigation” to which a party to that Convention draws the
attention of the Permanent Central Board); article 14, para. 3 of the 1931 Convention
(the figures contained in the estimates compared with those contained in the statistical
returns); article 12, para. 2, subpara. (a) of the 1953 Protocol (“result of its (the Perma-
nent Central Board’s) study of the estimates and statistics™); and article 12, para. 2,
subpara. (b) of the 1953 Protocol (“information at its (the Permanent Central Board’s)
disposal™).

21 Article 1, para. 1, subpara. (y) and comments thereon.

22 Article 26 of the 1925 Convention and article 13 of the 1953 Protocol.

23 Commentary on the Draft Single Convention (E/CN.7/AC.3/4/Rev.1),
para. C.153; United Nations publication, Sales No. 1952.X1.7; Records, vol. I,
p. 139 (statement of Mr. Bevans).
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interesting to note that hardly any Government has relied on the fact that it is
not a Party to the treaty in question if its attention is called to its failure to
carry out a provision of chapters II-VI of the 1925 Convention, of the 1931
Convention, or of the 1948 Protocol. 2* Most of these treaty provisions have
been resumed by the Single Convention.

17. The Board must treat as confidential communications made under
the terms of the subparagraph under consideration, including both its own
requests for information or explanations and the replies of Governments, as
long as it does not decide to call the attention of the Parties, the Council and
the Commission to the matter pursuant to article 14, paragraph 1, subpara-
graph (c¢), or to publish a report on the situation according to paragraph 3 of
this article. The Board is also not precluded from publishing 2 that part of the
information contained in replies of Governments under article 14, paragraph 1,
subparagraph (a) which has also come to its notice from communications
which it has received under articles 12 or 13; but the Board must in such a
case avoid any reference to the procedure under article 14.

18. As regards the representation of the Government concerned at the
Board’s meceting at which the initiation of the procedure pursuant to sub-
paragraph (a) is considered, see below, comments on paragraph 5.

2¢ Or of the Single Convention.
25 Article 15, para. 1.

Paragraph 1, subparagraph (b)
(b) After taking action under subparagraph (a) above, the
Board, if satisfied that it is necessary to do so, may call upon the
Government concerned to adopt such remedial measures as shall seem
under the circumstances to be necessary for the execution of the pro-
visions of this Convention.

Commentary

1. The Board may take action pursuant to this subparagraph only after
it has asked for explanations in accordance with subparagraph (@). It is
submitted that this means that the Board may call upon the Government
concerned to adopt the remedial measures only if it does not, within a reason-
able period of time, receive a reply to its request for explanations, or if the
reply does not satisfy the Board that no serious failure to comply with provisions
of the Single Convention as described in Subparagraph (a) in fact exists.

2. It may be noted that the Board may in any event propose the remedial
measures referred to in this subparagraph only if it is “satisfied that it is necessary
to do so”, and may propose only such measures “as shall seem under the
circumstances to be necessary for the execution of the provisions of this Con-
vention”. This appears to limit considerably the discretion of the Board to
propose the remedial measures. It seems that the Board would not be entitled
to take action under subparagraph (b) if it finds this not to be necessary, but
only advisable, or to propose remedial measures which it considers to be help-
ful but not really necessary for the implementation of the Convention. The
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English and French texts agree on this point. The Spanish text also provides
that the Board may take the action under subparagraph (b) only if it finds it
necessary to do so, but it does not prescribe that the remedial measures which
the Board may suggest must under the circumstances seem to be “necessary”
for the execution of provisions of the Convention. It is sufficient under the
Spanish text that the measures are “advisable” for this purpose.! It is sub-
mitted that, in the light of the drafting conditions of the Plenipotentiary
Conference, the English and French texts may be given preference over the
Spanish text on this point. The provision in question was originally drafted
in English. 2 In practice, however, there might often be no difference between
what is “necessary” and what is only “advisable”.

3. The Government of the country or territory in question should be
invited to be represented at the meeting at which the Board considers what
remedial measures it should suggest.® The Government should have this
opportunity even if it was represented at the meeting at which the Board decided
under subparagraph (¢) to ask for the explanations. The Government’s
participation might be very helpful in the Board’s efforts to formulate the
remedial measures which would be most adequate under the particular condi-
tions of the country or territory involved.

4. The Board’s request may consist of a general appeal to adopt “reme-
dial measures”, without specifying them, or may indicate in more or less detail
what measures the Board considers necessary.

5. The Board may find, for example, that diversions of drugs into illicit
channels are due to the fact that the number of licensed drug manufacturers
or importers is too large. It may in such a case propose that the number of
manufacturing or import licences should be limited. It may, however, suggest
only such measures as may be necessary for the execution or for an improved
execution of the provisions of the Single Convention. The Board does not
appear to be authorized under subparagraph (b) to request the adoption of
measures which are not needed for the implementation of specific provisions
of the Convention, however desirable it may find them in the interest of a
successful campaign against drug abuse and the illicit traffic. For example,
the Convention permits Parties to organize their drug economy either on a
private enterprise basis or according to socialist principles, without giving any
preference to one or the other of these two systems. ¢ The Board, therefore,

1 The relevant part of the Spanish text of subparagraph (b) reads as follows:
“... la Junta, si ha comprobado que es necesario proceder asi, podrd pedir al gobierno
interesado que adopte las medidas correctivas que las circunstancias aconsejen, para la
ejecucion de las disposiciones de la presente Convencion”.

2 See article 22, paragraph 1, subparagraph (d) of the third draft of the Single
Convention on Narcotic Drugs, Records, vol. IL, p. 8 and the British redraft of article 22,
paragraph 1, subparagraph (b), Records, vol. 11, p. 40; see also A.D. McNair, The
Law of Treaties, Oxford, Clarendon Press, 1961, pp. 462-463 (“in dubio mitius™)
and pp. 434-435 (preference given to text of language in which originally drafted);
H. Lauterpacht, The Development of International Law by the International Court,
Stevens & Son, 1958, pp. 29-30; and Edvard Hambro, The Case Law of the International
Court, A. W. Sythoff, Leyden, 1961, paragraphs 71, 74, 78 and 79; see also the cases
referred to by these authors in the indicated places.

3 Article 14, para. 5.

4 Article 29, para. 1; article 30, para. 1, subpara. (a); and article 31, para. 3,
subpara. (a).
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may not propose the replacement of a socialist system by a private enterprise
régime, or vice versa, however advantageous it might find this from the general
view point of drug control. Where, however, the Convention prescribes the
application of a State enterprise system (as for the cultivation of the opium
poppy for the production of opium, of the coca bush, and of the cannabis
plant for the production of cannabis or cannabis resin, and for the wholesale
and international trade in the drugs so obtained in countries producing ®
them °), the Board may request, to the extent required by the Convention, the
introduction of State enterprise institutions to replace a private enterprise
organization.

6. The proposed measures need not be in conformity with the national
law of the country or territory concerned.? The Board may propose any
changes in domestic laws and regulations which are required to bring them into
accord with provisions of the Single Convention. It may, however, be expected
that the Board would in such cases endeavour to limit to a minimum the burden
which would be imposed on the legislative or regulatory authorities concerned.

7. The Board is not in all cases required to suggest remedial measures
before proceeding to the application of subparagraph (c¢). It may omit a
request for the adoption of such measures if, in the light of the explanations
which it has received from the Government in question or of other circum-
stances, it considers that its request would not be met by a positive response.
In fact, the exercise of its power under subparagraph (b) to propose remedial
measures appears to be discretionary.

8. The restrictions imposed by subparagraph (b) on the Board’s authority
to propose remedial measures, however, do not apply to such suggestions as the
Board may make outside the procedure of article 14, with the agreement of
the Government concerned. The former Permanent Central Board as well
as the present International Narcotics Control Board have in fact suggested
such remedial measures, without any reference to article 14 or to corresponding
provisions of earlier treaties, but with the express or implied consent of the
Government concerned. The restrictions of subparagraph (b) also do not
apply to those reforms of drug control in general or of specific aspects thereof
which the Board may make without reference to specific countries in its reports
pursuant to article 15. The International Narcotics Control Board, like its
predecessor the Permanent Central Board, has not hesitated to propose such
reforms.

9. Subparagraph () also does not limit the Board’s right to render to a
Government requesting it technical assistance in the improvement of its
narcotics régime. Such assistance should, however, be within the terms of
the Board’s treaty functions, and should not overlap with assistance which
might be given by other intergovernmental bodies. The Board would, for
instance, undoubtedly be entitled to assist a Government in improving its
method of preparing its estimates ® and its statistical returns, ® as well as its

5 Article 1, para. 1, subpara. ().

8 Articles 23, 26 and 28.

7 See, however, Records, vol. 1, p. 85.
8 Article 19.

® Article 20.
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administrative services charged with drafting these documents. The past as
well as the present Board have in fact given such aid to Governments request-
ing it.

10. For remedial measures which the former Permanent Central Board
could propose under the 1953 Protocol, and which the International Narcotics
Control Board can still propose, see article 11, paragraph 1, subparagraph (c)
of the 1953 Protocol, together with article 45, paragraph 2 of the Single Conven-
tion; see also article 44 of the Single Convention.

11. It may finally be noted that subparagraph (b) does not expressly
require the Board to treat as confidential its calling upon a Government to
adopt remedial measures, or the remedial measures themselves which it has
suggested. It appears doubtful, however, that the Board could reveal its
request, or the requested corrective measures, in any form which would allow
the conclusion to be drawn that it has asked for explanations under subpara-
graph (a), or which would indicate the contents of such explanations, as long
as and to the extent to which it is bound to treat as confidential its action under
that subparagraph. See above, comments on article 14, paragraph 1, sub-
paragraph (a). Since its action under subparagraph (b) may be taken only
after that taken under subparagraph (a), the Board, when referring in one of
the reports prepared in pursuance of article 15, to remedial measures which
it has proposed, must avoid any reference, either direct or implied, to the
procedure under article 14 as long as it has not called the attention of the Par-
ties, the Council and the Commission to the failure of a Government to carry
out provisions of the Single Convention, under the conditions of subpara-
graph (¢). The Board may, however, before taking action under that sub-
paragraph, in any event reveal any suggestions of remedial measures which it
has made to a particular Government at its request or with its express or implied
consent.

Paragraph 1, subparagraph (c)

(c) If the Board finds that the Government concerned has failed
to give satisfactory explanations when called upon to do so under
subparagraph (@) above, or has failed to adopt any remedial measures
which it has been called upon to take under subparagraph (b) above,

it may call the attention of the Parties, the Council and the Commission
to the matter.

Commentary

1. While the Board may take action under subparagraph (b) only after
it has completed the procedure of subparagraph (a), ! it need not call upon the
Government concerned to adopt remedial measures pursuant to subpara-
graph (b) before proceeding under subparagraph (¢). The Board’s action under
subparagraph (c¢) may immediately follow its action pursuant to subparagraph
(a). It has been pointed out above ! that the Board is not required to propose
remedial measures. It may call the attention of the Parties, the Council and the

1 See above, comments on subparagraph (b).
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Commission to the matter if it finds that the Government concerned has
failed to give satisfactory explanations under subparagraph (a) or to adopt the
required remedial measures under subparagraph (b). The measure provided
for in subparagraph (¢) may thus follow either the action provided for in
subparagraph (a) or that described in subparagraph (b).

2.  When acting under subparagraph (c), the Board is no longer obliged
to treat as confidential its request for information and the explanations which
it has received in the course of the procedure under subparagraph (a). 2 On
the contrary, in its communication calling attention to the matter, the Board
may, and if the Government concerned so requests should, include the explana-
tions that it has received, and indicate the remedial measures which it has
suggested and which have not been adopted. The Board should accept such
a request even though it is not expressly required by subparagraph (¢) to do so.
Otherwise, the purpose of paragraph 3 of article 14 which incorporates the
principle “et altera pars audiatur”,® could be frustrated, and would certainly
be frustrated if the Board failed to publish a report in accordance with para-
graph 3. A communication under subparagraph (c) calling attention to the
failure of a Government to carry out provisions of the Convention and address-
ed to the Parties, the Council and the Commission would in fact amount to
a publication of the matter.

3. The Board, remains, however, bound not to reveal, without the con-
sent of the Government in question, its request for information and the explana-
tions which it has received if it decides to discontinue the procedure of article 14
after having taken action under subparagraphs (@) or (b), no matter whether
this decision is taken because the Board has found that the explanations which
it has received are satisfactory or that the remedial measures which it has
suggested have in fact been adopted, or for any other reasons. *

4. The Board is entitled to include in a report made pursuant to arti-
cle 14, paragraph 3, the fact that it has called the attention of the Parties, the
Council and the Commission, under paragraph 1, subparagraph (c), to the
failure of a country or territory to carry out provisions of the Single Conven-
tion. It is submitted that the Board may also publish its action in one of its
reports under article 15; but the mere inclusion in any of these reports of a
communication made pursuant to article 14, paragraph 1, subparagraph (c)
would not be sufficient for the purpose of that subparagraph. The communica-
tion must be made separately. This appears to follow from the provisions
requiring different modes of communication of these three kinds of docu-
ments.

5. As regards the invitation of the Government concerned to be repre-
sented at the meeting of the Board at which action under paragraph 1, sub-
paragraph (c) is considered, see below, comments on paragraph 5.

6. For provisions of earlier treaties corresponding to article 14, para-
graph 1, subparagraph (¢), see article 24, paragraph 2 of the 1925 Convention,

2 Last sentence of subparagraph (a).
3 “The other party should also be heard.”

4 As regards the use, in the Board’s reports under article 15, of facts included in
the confidential material, see above, comments on article 14, para. 1, subpara. (a).
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article 14, paragraph 3, second subparagraph of the 1931 Convention, and
article 12, paragraph 1, subparagraph (a) of the 1953 Protocol. ®

® There is a minor discrepancy between the English and French texts of sub-
paragraph (c) on the one hand and the Spanish text of that subparagraph on the other.
In the English and French version reference is made to the “remedial measures” as
steps which the Government concerned has been called upon (“a éz¢ invité”) to take
while the Spanish text refers to them as steps which that Government should (“debia’™)
have taken, but this difference appears to be of no practical importance in view of the
reference in that subparagraph to subparagraph (b).

Paragraph 2

2. The Board, when calling the attention of the Parties, the Coun-
cil and the Commission to a matter in accordance with paragraph 1 (c)
above, may, if it is satisfied that such a course is necessary, recommend
to Parties that they stop the import of drugs, the export of drugs,
or both, from or to the country or territory concerned, either for a
designated period or until the Board shall be satisfied as to the situation
in that country or territory. The State concerned may bring the
matter before the Council.

Commentary

1. The Board may recommend “embargo” measures, described in para-
graph 2, only if, pursuant to paragraph 1, subparagraph (c), it calls the atten-
tion of the Parties, the Council and the Commission to the failure of the country
or territory concerned to carry out provisions of the Single Convention. It
may limit itself to taking action under article 14, paragraph 1, subparagraph (c)
without making a recommendation under paragraph 2, but it may never
recommend an embargo without having called the attention to the matter in
accordance with subparagraph (c). It follows also that a request for explana-
tions under article 1, paragraph 1, subparagraph (@) must in any event
precede the recommendation of an embargo, but not necessarily a call upon the
Government concerned to adopt remedial measures pursuant to article 1,
paragraph 1, subparagraph (b).?

2. The question arises whether the recommendation of an embargo can
be made only simultaneously with the action taken pursuant to article 1, para-
graph 1, subparagraph (c), or may also be made subsequently. Does the word
“when” in the first line of paragraph 2 have the meaning of the words “at the
time that” or of the phrase “in the event that” (“in the event of”)? % While

1 See above, comments on that subparagraph.

¢ Webster’s New International Dictionary of the English Language, Second Edition,
Unabridged, G. & C. Merriam Company, Springfield, Massachusetts, 1954, p. 2910,
mednings under 1 and 2 of the entry “when” (conj.); The Oxford English Dictionary,
Oxford, at the Clarendon Press, vol. XII (1933), p. 24 of the section dealing with
“WH?”, the meanings listed under 4 (a) and 8 of the entry “when”; the corresponding
words of the French and Spanish texts “lorsque” and “cuando” also appear to have a
temporal as well as a conditional meaning; Sachs-Villatte, Enzyklopddisches Franzi-
sisch-Deutsches und Deutsch-Franzdsisches Worterbuch, Berlin, Langenscheidt, 1964,
first part, p. 548; and Fernandez Cuesta, Dictionnaire des Langues Espagnole et
Frangaise, Buenos Aires, Anaconda, vol. III, p. 429.
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the temporal sense of the word “when” may in this context appear to be more
probable, both interpretations seem to be possible. It may sometimes appear
to the Board to be advantageous not to recommend an embargo simultaneously
with its action pursuant to article 1, paragraph 1, subparagraph (c), but rather
to do so only after it has called the attention of the Parties, the Council and the
Commission to the matter without effect.

3. Under the 1925 and 1931 Conventions, 2 the Permanent Central Board
could recommend only the cessation of the export of controlled drugs to the
country or territory concerned.® The situations which the authors of these
treaties had in mind were those in which the offending country or territory
accumulated excessive quantities of controlled drugs or became a centre of the
illicit traffic on account of diversion of narcotics from the legal trade into
illicit channels. Under surplus conditions of this kind, a cessation of imports
would not have endangered the supply of the sick and might have contributed
to a reduction of the amounts available to illicit traffickers. 4

4. But as a result of the international narcotics treaties, the diversion
of manufactured narcotic drugs from legal trade into illicit channels has
become insignificant, and smugglers have come to rely for their supplies on
clandestine manufacture. Under these conditions, the cessation of drug exports
to an offending country or territory could no longer make the direct impact on
the illicit traffic which the authors of the 1925 and 1931 Conventions had
envisaged. The value of such an embargo measure was questioned because it
could endanger the treatment of the sick, ® and moreover because it favoured
those countries which manufactured their own narcotic drugs and therefore
did not import them. This kind of embargo appeared to its critics to have
become a purely punitive measure without direct effect on the illicit traffic,
and moreover to be discriminatory against the non-industrial countries; but
some others continued to assert its value, since the threat of such an embargo
could have some beneficial effect on Governments whose control régime was
defective. ¢

5. The 1953 Protocol authorized ? the Permanent Central Board to
recommend in respect of opium, not only the discontinuation of exports to,
but also of imports from, a country or territory failing to carry out its provisions.
It also empowered that Board to impose in regard to that drug “mandatory”
import or export embargoes or both on an offending country or territory, that
is, embargoes which Parties to that treaty are legally bound to carry out.® As

3 See above, general comments on article 14; article 24 and 26 of the 1925 Conven-
tion and article 14, para. 3 of the 1931 Convention; see also article 1, para. 4 of the
1948 Protocol and article 13, para. 1 of the 1931 Convention.

4 Records, vol. 1, p. 84.

° See also article 14, para. 2 of the 1931 Convention and article 21, para. 4,
subpara. (b), clause (ii) of the Single Convention.

8 Records, vol. II, p. 196.

? Article 12, para. 2; see also article 45, para. 2 of the Single Convention.

8 Article 12, para. 3.
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was pointed out above, ? the Single Convention did not take over this provision,
nor does it provide in respect of any other drugs for a mandatory embargo. 1°

6. Prior to the Single Convention, opium was the only drug in respect
to which the former Permanent Central Board could recommend the cessation
not only of the export to, but also of the import from a country or territory.
The Single Convention authorizes the International Narcotics Control Board *
to recommend both measures not only in respect of opium, but in respect of
all controlled drugs, and thus abolishes a situation of inequality which was
widely felt to favour the countries manufacturing narcotic drugs, which are
mostly industrial or “developed” countries. If an element of inequality seems
still to persist, it appears to be now one in favour of the drug-importing States,
which are often “developing” countries. It may be assumed that in some
situations of serious failures to comply with provisions of the Single Convention,
the Board may more readily be inclined to recommend the cessation of imports
from, than of exports to, an offending country or territory, since it would in
any event not wish to endanger the supply of useful medicines to the sick.

7. The Board’s recommendation to discontinue the import or export or
both may cover one, several or all drugs under international narcotics control,
including drugs in Schedule I as well as those in Schedule 1I. 2

8. The embargo may be recommended for a definite period to be desig-
nated by the Board, or for an indefinite period until the Board is “satisfied as
to the situation in that country or territory”. The Board may terminate an
embargo either if it finds that the country or territory involved is no longer
failing to carry out the provisions of the Single Convention in the serious
manner which led to the initiation of the procedure pursuant to article 14, or
if it is satisfied that such country or territory has taken steps which are likely
to remedy the situation, or has in any event made all efforts which can reason-
ably be expected, even though because of the retarded stage of its economic and
social development, and consequently also of its administrative machinery,
it may not be fully capable of full and perfect compliance with all the require-
ments of the Single Convention. The Board may in these cases, and in parti-
cularin the case of an administrative insufficiency, take into account any request
from the Government concerned for the needed foreign aid under available
multilateral or bilateral programmes. It is submitted that the Board may in
fact discontinue the recommended embargo if for any reason it finds such
course of action to be advisable. The Board need not recommend an embargo
even if it finds that all conditions justifying such action under paragraph 2
exist. Similarly, the Board may at its discretion end any embargo, although

9 See above, general comments on article 14.

10 See, however, article 21, para. 4, which takes over article 14, para. 2 of the
1931 Convention, and which empowers the Board to order the cessation of exports
to a country or territory which exceeds its import limits; but such an order is not
meant to be a punitive measure.

1t See article 45 for the transitional period; see also above, comments on article 1,
para. 1, subpara. (a).

12 Articles 24 and 26 of the 1925 Convention can be applied only to drugs in
group I of the 1931 Convention (or of the 1948 Protocol), but not to those of Group II.
This follows from article 13 of the 1931 Convention; article 14, para. 3 of the 1931
Convention can however be applied to drugs in both groups; articles 24 and 26 of the
1925 Convention can of course be applied to any substance covered by that treaty.
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the unsatisfactory situation which originally motivated its recommendation
does not improve.

9. The question may be raised whether an embargo which has been
recommended for a designated period of time can be prolonged by the Board.
Since the recommendation of an embargo as a sanction for treaty violations
is a very serious matter at the present stage of international relations, and the
Single Convention does not provide for such prolongation, it may be assumed
that the Board may make the prolongation only after having again followed the
procedure and made the findings which are prescribed by article 14 before a
recommendation pursuant to paragraph 2 of that article can be made.** The
prolongation could be effected only by a recommendation which would
procedurally be “new”, that is, only after the Board has again asked for explana-
tions (as required by paragraph 1, subparagraph (a)) and has, if necessary,
again asked the Government concerned to adopt remedial measures (as provid-
ed in paragraph 1, subparagraph (b)) and only when the Board is again calling
the attention of Parties, the Council and the Commission to the matter pursuant
to paragraph 1, subparagraph (¢). It is submitted that the Board may initiate
and also complete the new procedure under article 14 before the period desig-
nated for the original embargo has expired. The Board may again recommend
the embargo for a designated period, for example, for a certain time immediately
following the end of the original embargo and thus actually effect a prolon-
gation of that embargo, or it may recommend the new action for an indefinite
time until it “shall be satisfied as to the situation” in the country or territory
involved.

10. The Board may at any time terminate an embargo, whether it has been
recommended for a designated period or for an indefinite time. As to reasons
which may move the Board to take such action, see above comments.

11. The Board may recommend an embargo only “if it is satisfied that
such a course is necessary”. It may be assumed that the Board may consider
the recommendation of an embargo to be “necessary” if it holds that such an
action would be the best step which it could under the circumstances take to
bring about an improvement in the drug situation of the country or territory
concerned. Like other steps under article 14, action under paragraph 2 may
be taken not only against Parties and those of their territories to which the
Single Convention applies under the terms of its article 42, but also against
non-Parties and their territories, and against those territories of Parties to
which the Single Convention does not apply by the operation of that article. 14
The embargo may be recommended not only against a State as a whole, but
also against one particular “territory” only, i.e. a part of a State. This is
expressly said in the English text in regard to imports as well as to exports.
The French text, however, refers separately to “territoire” only in connexion
with exports and not in relation to imports, while the Spanish text omits a
separate mention of “ferritorio” in both cases; but these omissions in the French
and Spanish texts are clearly due to oversight. Both of these language versions

13 Reference may be made in this connexion to the literature cited in foot-note 2
of the above comments on article 14, para. 1, subpara. (b).

14 See above, comments on article 14, para. 1, subpara. (a) and on article 1,
para. 1, subpara. (y).
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distinguish between “country” and “territory” when rendering*® the words
“until the Board shall be satisfied as to the situation in that country or territory”.
Moreover, the English text of paragraph 2 is in harmony with paragraph 1,
subparagraph (a), while the French and Spanish texts are not.

12. As regards the theoretical possibility of a recommended cessation of
trade in narcotic drugs between territories of the same State, see above, com-
ments on article 14, paragraph 1, subparagraph (a).

13. The State against which an embargo has been recommended—no
matter whether against the State as a whole or against one of its territories
only—is the “State concerned” which may bring the matter before the Council. ¢
This “State concerned” would under paragraph 2 be entitled to take this step
even if it was not a Member of the United Nations.

14. Parties invited by the Board’s recommendation to apply the embargo
would not be “States concerned” within the meaning of this term in para-
graph 2. Depending on the nature of the recommended embargo, namely
whether it covers imports or exports or both, a Party that has an important
economic interest in the export of the drugs involved to the country or territory
against which the embargo has been recommended, or which to a significant
extent relies on that country or territory for its supply of the drugs in question,
may, however, be a State “directly” interested in the matter under the terms of
article 14, paragraph 5.1 While such a Party may not bring the matter before
the Council under paragraph 2, it may be able to do this under the Council’s
Rules of Procedure.

15. The “matter” which may be brought before the Council under that
paragraph is the recommended embargo. The serious failure to comply
with provisions of the Single Convention which has caused the Board to
make the recommendation is the “matter” called to the Council’s attention,
and to that of the Parties and of the Commission, under article 14, paragraph 1,
subparagraph (c), and therefore that failure must be brought or have been
brought to their attention if the Board recommends an embargo pursuant to
paragraph 2.8

16. Since the Board, when applying article 14 and in particular when
recommending an embargo under paragraph 2 of that article, is performing
“judicial” functions, !° it cannot be assumed that the Council, when dealing
with the matter under that paragraph, may formally confirm, alter or reverse
the Board’s recommendation of an embargo. There can, however, be no
doubt that the Council may consider the merits of the Board’s recommendation,

15 “Jusqu’a ce que la situation dans ce pays ou territoire lui donne satisfaction”
in the French text and “hasta que la Junta quede satisfecha con la situacion existente
en ese territorio o pais”.

16 Records, vol. II, pp. 202-203 and 40; see also article 24, paras. 3 and 4 of the
1925 Convention, and article 12, para. 2, subpara. () of the 1953 Protocol.

17 See below, comments on that paragraph.

¥ See above, comments on article 14, para. 1, subpara. (c).

12 T eague of Nations, document O.C.669 of 1 October 1927 concerning the
Permanent Central Board; as regards “judicial” functions of the International Narco-
tics Control Board, see Commission on Narcotic Drugs, report on the twenty-first
session, Official Records of the Economic and Social Council, Forty-second Session,
Supplement No. 2, para. 108.
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may make suggestions to the Board regarding the way in which the matter
should be handled in the future, and adopt its own recommendations on the
subject. The Council may act in this manner despite the “judicial” character
of the Board’s recommendation of an embargo. A denial of such a right of
the Council could not be reconciled with the treaty provision expressly authoriz-
ing the “State concerned” to bring the matter before the Council.

17. There is no provision requiring Parties which are not willing to carry
out the Board’s recommendation to notify the Board of such unwillingness 2°
Such a refusal to accept the Board’s recommendation would, however, be
brought to the Board’s knowledge by the quarterly statistical returns which
Parties to the Single Convention must under article 20 of that treaty furnish to
the Board on their imports and exports of narcotics drugs.

18. Article 14, paragraph 2, providing for the Board’s right to recommend
an import or export embargo of narcotic drugs or both, must be distinguished
from article 21, paragraph 4, authorizing the Board to order the discontinuation
of the exports of narcotic drugs to a country or territory in excess of its import
limits. The Board’s decision under article 21, paragraph 4 does not have any
punitive character, and need not be based on a failure of the country or terri-
tory concerned to comply with the provisions of the Single Convention which
seriously endangers the aims of the Single Convention, as a recommendation
of an embargo pursuant to article 14, paragraph 2 must be. Moreover, the
Board’s action under article 14 constitutes only a recommendation, while its
decision pursuant to article 21, paragraph 4 obligates the Parties to carry it
out, that is, to discontinue the exports involved to the country or territory in
question.

19. The Board’s recommendation under article 14, paragraph 2 may also
cover drugs in respect of which the control situation in the country or territory
in question is satisfactory. Article 21, paragraph 4, on the other hand, can
be applied only to those drugs whose imports exceed the limits computed under
the terms of that paragraph for the country or territory concerned.

20. Although article 14, paragraph 2 refers expressly only to recommenda-
tions to Parties, there is no provision which prevents the Board from addressing
simultaneously to non-Parties a recommendation made pursuant to that para-
graph.

21. Non-compliance with a recommended embargo of course does not
constitute a violation of a treaty provision and it may even be considered
justified on non-legal grounds if it is motivated by the desire to provide for
the treatment of the sick. 2!

22. See below, comments on article 21, paragraph 4.

20 See, however, article 24, para. 4 of the 1925 Convention. Such a Party is
also not a “State concerned” which may bring the matter before the Council under
article 14, para. 2 of the Single Convention.

2 See also article 21, para. 4, subpara. (b), clause (ii) and article 14, para. 2,
subpara. (ii) of the 1931 Convention, Records, vol. 11, pp. 203-204.
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Paragraph 3

3. The Board shall have the right to publish a report on any
matter dealt with under the provisions of this article, and communicate
it to the Council, which shall forward it to all Parties. If the Board
publishes in this report a decision taken under this article or any
information relating thereto, it shall also publish therein the views
of the Government concerned if the latter so requests.

Commentary

1. The Board’s “right to publish a report on any matter dealt with under
the provisions” of article 14 is limited by its obligation to treat as confidential a
request for information or an explanation by a Government under paragraph 1,
subparagraph (a). As long as the Board does not decide to take action under
subparagraph (c), it may therefore not reveal without the consent of the Govern-
ment concerned its request and the explanations and consequently not publish
a report under paragraph 3 on any procedure in which that request has been
made. The Board must thus not report on any action under article 14 in the
course of which a request for explanations pursuant to paragraph 1, subpara-
graph (@) has been made and which has been discountinued without calling
the attention of the Council, the Commission and the Parties to the matter in
accordance with paragraph 1, subparagraph (c). *

2. Article 14, paragraph 1, subparagraph (@), on the other hand, does
not require the Board to treat as confidential its refusal to ask for explanations,
or the circumstances motivating such a negative action. The Board therefore
does not appear to be prevented from reporting under paragraph 3 the fact
that it has decided in a given case not to ask for explanations under paragraph 1,

subparagraph (a), and the particulars of the situation on which its decision is
based.

3. The Board may include in its report an account of the fact that,
in accordance with paragraph 1, subparagraph (c), it has called “the attention
of the Parties, the Council and the Commission” to a “matter”, and it may cover
any other “matter dealt with under the provisions” of article 14. Inclusion
of mention of such an action under subparagraph (c¢) in the Board’s report
would not, however, be sufficient for the purposes of that subparagraph. If
the Board decides to act in accordance with this provision, it must send to
this end a separate communication to the Parties, the Council and the Com-
mission. 2

4. The Board may also include in one of its reports under article 15 the
matter with which it may deal or has dealt in a report pursuant to article 14,
paragraph 3; but the inclusion in a report under article 15 of an account of
a matter dealt with under the provisions of article 14 would, strictly speaking,
not constitute a report under paragraph 3. This may be concluded from
the fact that reports under article 15 are to be communicated to the Parties by
the Secretary-General, while those under paragraph 3 are transmitted by the

1 See above, comments on article 14, para. 1, subparas. (a), (b) and (c); see in
particular comments on subpara. (b) as regards publication by the Board of its sugges-
tions of remedial measures.

¢ See above, comments on article 14, para. 1, subpara. (c).
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Council. It is also expressly required for the former, but not for the latter,
that they be submitted to the Council through the Commission.

5. But this distinction between the inclusion of an account in a report
under article 15 or in a separate document under paragraph 3 is of little practical
importance. The Board has the right, but not the obligation, to publish a
report under paragraph 3 under the conditions of that provision. It may
therefore forego such a report, and choose instead to give an account, in a
report pursuant to article 15, of a matter dealt with under the provisions of
article 14; but when following such a procedure, the Board must comply with
the conditions to which it is subject in reporting under the terms of that article.
However, facts which have been communicated to the Board in the course of
a procedure under article 14 and may not be reported under paragraph 3 of
that article may nevertheless be included in a report prepared pursuant to
article 15 if they have also come to the Board’s notice outside of that procedure,
for example, under articles 12 and 13. The Board must however avoid any
reference to article 14 in connexion with its presentation of such information. 3

6. The Board may choose not to limit itself to giving, in a document
prepared pursuant to article 15, an account of a matter dealt with under the
provisions of article 14, but may also publish a special report in accordance
with paragraph 3 of article 14 in order to emphasize the particularly serious
character of an unsatisfactory drug situation.

7. The Government of the country or territory whose failure to comply
with provisions of the Single Convention has been the object of the procedure
under article 14 must be invited to the meeting of the Board at which the adop-
tion of a report under paragraph 3 of that article is to be considered. If the
Board chooses not to publish such a report but to give instead an account of
the matter in a report to be issued under article 15, that Government must also
be invited to be represented at the meeting at which the relevant section of
that document is to be discussed. See below, comments on article 14, para-
graph 5.

8. The Board must include in a report published under article 14, para-
graph 3, the views of the “Government concerned” if the latter so requests;
but it may do this even without such a request. It appears that the Board has
the same obligation and right if it decides not to publish a report under para-
graph 3, but chooses instead to limit itself to giving an account of the matter
in a report issued pursuant to article 15. The “Government concerned”
is the Government against which action under article 14 has been taken.*
For provisions of earlier treaties corresponding to article 14, paragraph 3,
see article 24, paragraph 5 of the 1925 Convention.

3 See above, comments on article 14, para. 1, subpara. (a).
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