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This book is a major landmark in human

rights and international drug policy. Authors

Roxana Stere and Stephan Dahlgren examine

the universal human rights objective of protec-

ting children from drug use, production, and

trafficking as stipulated by the UN Convention

on the Rights of the Child (CRC), the only core

human rights treaty that specifically deals with

the issue of illicit drugs. Following a detailed

legal analysis, the authors conclude that in

order to conform to the minimum standard set

out in CRC Article 33, States Parties must

adopt national drug policies directly promo-

ting “a drug-free society”, in order to create the

protective environment for children that CRC

prescribes. Drug policies have to be child-

centered and focused on achieving this goal. 

The authors also examine how key UN

agencies have failed to support CRC Article 33,

documenting inadequate and disappointing

results in recent years. Several UN agencies

have departed from the goal of protecting

children from drug use, production and traf-

ficking. Instead of promoting the minimum

standard contained in CRC Article 33, these

UN entities have undermined it. Their policies

explicitly support the decriminalization of

drug use, even when it exposes children to

what the International Labour Organization

Convention 182 calls “the worst forms of child

labour.” They reject child-centered policies that

ensure that children do not get in contact with

drugs. These policies instead depict drug users

of all ages, including children, as victims whose

drug use must be protected, under the extra-

legal concept of “harm reduction.” 

To understand the importance of this book

you must recognize the enormity and the

newness of the threat of drug abuse in the

world today. The modern drug abuse epidemic

is rooted in the cultural changes that have

swept the world beginning in the mid 1960s.

Since then, for the first time, entire popula-

tions – especially children and adolescents –

have been exposed to a large and still growing

list of powerful drugs of abuse. These drugs are

now commonly consumed by highly potent

routes of administration (snorting, smoking,

and injecting). The global drug epidemic is

fueled by changes in the world culture that

have encouraged wider latitude of individual

choices in behavior, by increased globalization

of drug trafficking, and by increased tolerance

of drug use. The 200 million people in the

world now estimated to use illegal drugs each

year are but a faint hint of the potential for the

use of these powerful drugs. The challenge of

drug policy today is to find cost-effective stra-

tegies that are consistent with existing laws and

values to limit the nonmedical use of drugs,

and thus the harm that drug use causes. The

search for new and improved drug prevention

and treatment strategies is one of the great

challenges of the 21st century.

To think clearly about choices in drug policy,

we need a historical perspective on the events

that have shaped contemporary philosophies

about what to do in the face of dramatic 

increases in drug use. The two poles of global

drug policy are clearly articulated in the strik-

ingly different works of American sociologist

Alfred Lindesmith and Swedish psychiatrist

Nils Bejerot. 

Alfred Lindesmith sought to separate the

Foreword 
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criminal justice system from drug policy by

“medicalizing” drug use. He advocated the

adoption of the then-popular “British System”

for treating heroin addiction by having physi-

cians “prescribe” heroin and other abused

drugs to addicts. This approach was enthusias-

tically implemented in Sweden when the

country was hit by an unprecedented epidemic

of intravenous amphetamine and heroin use. 

Following Lindesmith’s vision, from 1965-

1967, Swedish physicians prescribed drugs to

addicts with the twin goals of gradually

weaning them off the drugs and separating

them from traffickers who would introduce

them to other drugs and who exploited their

dependence. Nils Bejerot, then working for the

Stockholm police, carefully observed the 

results of this “harm reduction” approach to

drug use: Swedish addicts did not stop using

drugs when given to them by physicians. 

Rather, the addicts kept using the drugs at even

higher doses. In addition, they spread their 

addiction by selling their prescribed drugs to 

others in the community. This well-meaning

approach to drug use created an entirely new

and far larger source of drugs in Stockholm,

increasing the addicted population. 

Bejerot spent two decades overcoming the

determined resistance to the clear, easily

understood reality that resulted from the

British System advocated by Lindesmith. Based

on this experience, Bejerot championed drug-

free treatment linked to strong law enforce-

ment against both drug traffickers and drug

users. He found that when drug addicts were

confronted with prison as an alternative to 

treatment, most of them stopped using drugs

and that the force of the criminal law was

essential to getting, and keeping, many addicts

in substance abuse treatment. 

During this time Sweden had a vital alcohol

temperance movement, tracing its roots back

to the last decades of the 19th century, a move-

ment many Swedes identified with that of the

labor union movement with which it was 

paired. The alcohol temperance movement

joined forces with the growing number of

Swedes looking for a better drug policy. The

new drug policy adopted in Sweden held indi-

viduals responsible for their drug use with

increased enforcement of drug laws coupled

with modest punishments for small crimes

related to drug use and possession. Swedish law

placed a strong focus on increasing drug abuse

treatment. As a result of this drug policy evolu-

tion, it became un-Swedish to use drugs. In the

heart of Sweden, the world’s ultimate liberal

welfare state, sprang up the modern alternative

to “harm reduction.” Today Sweden has one of

the lowest prevalence rates of drug use, inclu-

ding among youth, in the developed world.

All “harm reduction” ideas, inspired by 

Alfred Lindesmith, are characterized by tolera-

ting nonmedical drug use while trying to miti-

gate some of the negative consequences of that

drug use. These policies reject the role of the

criminal justice system in drug treatment and

prevention. The new balanced and restrictive

drug policies that contrast with “harm reduc-

tion” are built on the foundation of keeping

nonmedical drug use and sales illegal and on

promoting the drug-free standard. These new

drug policies are based on the ideas of Nils

Bejerot. 

The internationally well-respected 12-step

fellowships of Alcoholics Anonymous (AA)

and Narcotics Anonymous (NA) have con -

cluded based on decades of experience that

“cutting down” drug use is a futile goal for

addicted people. Only sustained abstinence

provides stability for the addict. Abstinence

includes all nonmedical drug use including

alcohol, not just abstaining from a single

primary drug of abuse. In other words, an alco-

holic needs to stop using marijuana and a

heroin addict needs to stop drinking to be in

recovery. The new goal of treatment is “reco-

very” which requires abstinence from alcohol

and other drug use and meaningful character

development. Recovery goes even further than
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abstinence to the fulfillment of higher goals of

healthy participation in family and in commu-

nity life. 

This groundbreaking book, The Protection of

Children from Illicit Drugs – A Minimum

Human Rights Standard A Child-Centered vs. a

User-Centered Drug Policy, takes on this life-

and-death drug policy battle in the context of

the United Nations’ conventions by focusing

on children, the most vulnerable segment of

the population at the most common age of

onset of addiction. The serious and often long-

term negative physical and mental health

effects of participation in drug use, produc-

tion, and trafficking by children are vast. These

negative effects extend beyond their own drug

use. Children are first uniquely vulnerable to

the devastating effects of drug use by their

parents and other caregivers, including neglect

and abuse. Modern brain research has

confirmed the special vulnerability of the

child’s brain to drug use which is commonly

associated with prolonged, often lifelong, drug

use and to negative effects on learning, educa-

tion and employment. Article 33 of the CRC is

a clarion call to the international community

to rally around the goal of protecting children

from drugs, including keeping them drug-free,

as a vital, central human right.

CRC Article 33 responds to this four-decade

old drug policy battle. It has its roots in the

rights of the child and in the human rights that

are the heart of the United Nations. The rights

of children to be protected from drugs as

exemplified in CRC Article 33 is today being

largely ignored in the drug policy debate

inspired by the call for “harm reduction”,

which supports and tolerates continued drug

use while seeking to mitigate one or another of

the myriad of ill effects of drug use. 

Stephan Dahlgren and Roxana Stere are

ardent supporters of rule of law. They see the

creation and the existence of the United

Nations as an act of enlightenment in human

history. They are alarmed by the failure today

of several UN agencies to meet a minimum

human rights standard for children. Their

alarm has been the motivating factor for this

book. Dahlgren and Stere provide clear and

much-needed direction for the tremendous

potential effect of non-governmental organi-

zations in the current policy debate. The foun-

dation of this new direction is in the noble

aspirations of the United Nations and other

international entities that relate to drug

control and human rights. They insist, based

on the law, that in any drug policy discussion,

children’s rights to be protected from drug use,

production, and trafficking must be the first

priority.

I am honored to play a small part in the

promotion of this book.

Robert L. DuPont, M.D.

President, Institute for Behavior and Health,

Inc. (1978-present)

Founding Director, National Institute on Drug

Abuse (1973-1978)

Former U.S. White House Drug Chief

(1973–1978)
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The recreational use of narcotic drugs and

psychotropic substances is a matter on which

all of us have opinions based on our cultural,

social and/or moral background. Often, illicit

drug consumption is perceived as a matter of

personal choice over one’s own body or life.

But contrary to piercing or tattooing, which

are exclusively the subject of a person’s privacy/

autonomy, illicit drug consumption causes

noteworthy harm to drug users and significant

harm to those around them. Drug use gene-

rates medical, social, economical, and security

related problems, to name just a few of the

consequences of this phenomenon. It is for

these reasons that, for more than a century, the

issues of production, distribution and posses-

sion/consumption of such substances are the

objects of legal regulation at both international

and national levels. 

Today, the internationally applicable control

measures dealing with narcotic drugs and

psychotropic substances are codified in inter-

national law by three mutually supportive and

complementary conventions: the Single

Convention on Narcotic Drugs of 1961 as

amended by the 1972 Protocol, the Convention

on Psychotropic Substances of 1971, and the

United Nations Convention against Illicit

Traffic in Narcotic Drugs and Psychotropic

Substances of 1988. The international commu-

nity reached an agreement that identifies

children as the most vulnerable group in

society in relation to the use, production and

trafficking of these substances and addressed

these concerns in Article 33 of the Convention

on the Rights of the Child,1 the only interna-

tional human rights instrument to mention

illicit drugs and psychotropic substances in the

whole human rights regime. In 1999, the Inter-

national Labour Organization (ILO) defined in

Convention 182 “the use, procuring or offering

of a child for illicit activities, in particular for

the production and trafficking of drugs as

defined in the relevant international treaties”2

as one of the worst forms of child labour and

called for immediate action to be taken

towards the prohibition and elimination of

these worst forms of child labour. Although

these instruments belong to different branches

of international law, they should be deemed as

a package work ing in unity towards common

goals: to protect children from the array of

harms associated with illicit drugs and to

protect human health by preventing illicit use

and drug dependence while ensuring the avail -

ability of narcotic drugs and psychotropic

substances for medical and scientific purposes.

It should be noted that these five conventions

have the highest level of ratification within

their regime and also within the whole range of

international law instruments. It is also note-

worthy that CRC is the most widely accepted

international human rights instrument and

that no country has made any reservation

against the provisions stipulated by CRC

Article 33.

According to the present legal architecture,

it defies logic to argue that the interest of adults

to consume drugs should prevail over the inte-

rest of children to be protected from the use of

narcotic drugs and psychotropic substances

and to be protected from involvement in their

production and trafficking. Nonetheless, prio-

ritizing drug users’ interest and describing this

Introduction
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group as the most vulnerable in society has

become the mainstream rhetoric of the last few

years in the ongoing discussion concerning

human rights and drug policy.

For more than twenty years, the United

Nations Children’s Fund (UNICEF), the

world’s most visible advocate for children rights

and needs, has ignored or even avoided any

involvement with CRC Article 33. Moreover, in

2010 UNICEF signed a report requesting the

removal of punitive laws for drug use3 without

giving any due attention to, or explanation of,

how such an approach conforms to the child-

ren’s rights doctrine. Nor was there any expla-

nation of how this approach would affect the

involvement of children in the illicit produc-

tion and trafficking of narcotic drugs and

psychotropic substances.

Furthermore, several other UN entities

which have a direct or adjacent mandate in rela-

tion to the two spheres of international law

(human rights and international drug control),

including the High Commissioner for Human

Rights, the United Nations Office on Drugs and

Crime (UNODC), the World Health 

Organization (WHO) and the Joint United

Nations Programme on HIV and AIDS

(UNAIDS), consistently and completely ignore

the only human rights provision addressing

illicit drugs in any of the international human

rights instruments. Instead, these organizations

exclusively focus on the rights of drug users.

The most problematic aspect in this context

is that for more than 20 years, the Committee

on the Rights of the Child (the body of inde-

pendent experts that monitors the implemen-

tation of the Convention on the Rights of the

Child by States Parties) had never discussed in

a comprehensive way, the meaning and the

implications of Article 33, in order to facilitate

a better understanding of content and implica-

tions. Moreover, for 20 years, the Committee

has issued nearly identical, seemingly disinte-

rested and brief concluding observations on

state reports’ of issues related to CRC Article 33

without regard to the scope of drug use among

the child population in any given country.

It is remarkable that the Committee on the

Rights of the Child repeatedly emphasized that

children’s rights are “indivisible and interre-

lated, and that equal importance should be

attached to each and every right recognized

therein”, yet decided after more than 20 years

of historical inertia in relation to CRC Article

33 to physically disjoint this special protection

measure by splitting it in two parts, in its

general reporting guidelines issued in 2010. In

CRC/C/58/Rev.2, the Committee made the

unprecedented decision to cancel the philo-

sophy of a provision by reducing Article 33’s

value as a special protection measure to merely

half of the article, namely the part that reads:

“to prevent the use of children in the illicit

production and trafficking of such substances”,

whereas the first part of Article 33 that reads:

“to protect children from the illicit use of

narcotic drugs and psychotropic substances as

defined in the relevant international treaties“ is

reduced and placed under cluster 6: Disability,

basic health and welfare.4 It is difficult to iden-

tify the logical reason for such a decision. It is

clear from the Legislative History of the Conven-

tion on the Rights of the Child that Article 33 is a

special protection measure and that the idea of

including it under the health cluster was not

accepted at the time when the CRC was

drafted.5 For more than 20 years, Article 33

belonged to cluster VIII Special protection

measures, subsection (c) Children in situations

of exploitation, including physical and psycholo-

gical recovery and social reintegration being

accompanied by: Article 32, economic exploi-

tation, including child labour; Article 34,

sexual exploitation and sexual abuse; Article

35, sale, trafficking and abduction; Article 36,

other forms of exploitation, et cetera. Even the

physical position of this article in the Conven-

tion text suggests this basic interpretation of

the whole Article 33 as a special protection

measure. 
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Under CRC Article 44, States Parties assent

to submit regular reports to the Committee on

the measures they have adopted to put the

Convention into effect and on the progress in

the enjoyment of children’s rights in their

respective countries. Like any other human

rights treaty body, the Committee on the

Rights of the Child adopts guidelines on the

form and content of reports in order to assist

States Parties with the preparation of their

reports. The purpose of these guidelines is to

help States Parties through the complex repor-

ting process and to place “emphasis on

concrete implementation measures which

would make a reality of the principles and

provisions of the Convention.”6 However, if we

consider the post-November 2010 pattern of

States Parties reporting and the comments

some Member States shared with us, the clea-

ving of Article 33 is deemed highly illogical and

confusing. Therefore during 2011–2012 the

vast majority of States Parties have continued

to report on Article 33 under the special

protection measures section, not under the

health cluster. Moreover, it is also highly ques-

tionable that this partition makes the provi-

sions stipulated by CRC Article 33 a reality.

One year later, the same Committee decided to

uncritically and indefinably recommend

“harm reduction” for children in its conclu-

ding observations for Ukraine, adopted at its

1611th meeting, held on 3 February 2011. Even

if the Committee on the Rights of the Child

decided to place these recommendations

under the cluster of basic health and welfare

and talked about a broad range of “evidence-

based measures in line with the Convention”, it

is highly unclear if recommending undefined

“harm reduction” services for children will

conform with the requirements of CRC Article

33, namely “to protect children from the illicit

use of narcotic drugs and psychotropic

substances”. Hence, it would be of interest to

know which so-called “harm reduction”

services the Committee deems as appropriate

for children? Should these services include

sterile injecting equipment and the prescrip-

tion of opioid substitution therapy? Or should

they include drug consumption rooms and pill

testing? Or policy change and justice system

reform as a step towards the decriminalization

or legalization of nonmedical/recreational

drug use? 

Against this background, this publication

reminds stakeholders that children have rights

and that these rights have to be respected. It

also attempts to points out that solemn decla-

rations like: “I solemnly declare that I will

perform my duties and exercise my powers as a

member of the Committee on the Rights of the

Child honourably, faithfully, impartially and

conscientiously”,7 or that “mankind owes to

the Child the best that it has to give”,8 that “the

rights of the child should be a priority in the

United Nations system-wide action on human

rights”9 must go beyond the rhetorical stage

and become reality.  

Meanwhile, the following reports and

appeals from children are just a few of the

many sobering and mortifying reminders of

why CRC Article 33 exists and why it must be

respected:

“I just came out of school. I can’t take this

any more. My dad locks himself in his

room and ignores everyone. I think he has

started taking drugs again. My mum is not

coping either; she is smoking more and not

eating. I’m having to help Mum to look

after my brother and sister. I am worried. I

can’t concentrate on my work. I want to do

well at school. Some of the boys are calling

me names.”
Child aged 1210

“My dad is smoking weed and gets angry.

When I come home from school, there is

no food for me. He has threatened to hit

me and once he locked me in a cupboard. I

am scared to tell anyone.”
Child aged 1411
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“I am at home alone now. My dad keeps

touching me in my private parts and my

bum. My dad is always taking drugs. If I tell

anyone, he said he will kill me. I don’t go to

school. I stay all day in my room until Dad

does what he does.”

Child aged 1412

“My dad is beating me and my younger

brother. Dad injects something into his

arm and shouts at me and beats me. My

brother and I have bruises. My teachers see

this and when they ask, I tell them I had a

fall.”

Child aged 913

“I want to run away from home. Both my

parents use drugs and alcohol and they

fight. My mum brings men home all the

time. I really hate their way of living and

would like to get away. I did try to get away

with my sister but my sister is partly

disabled so she couldn’t keep up and we

came back home. I am really unhappy to be

left alone in the house all night.”

Child aged 1414

“I live with my mum and her boyfriend.

They both take drugs. I am worried they

might die. My mum makes tea and then

smokes drugs. She shouts at me. I feed my

baby sister. I see my dad every two months

and he takes drugs.” 

Child, age unknown15

“In a way, I wanted my mum to go back to

prison, because she was clean [drug free]

for a few weeks when she came out of

prison.“

Child between 12 and 18 years16

“Yes, I take ecstasy, pills and smoke weed. I

tried weed [cannabis] for the first time

when I was 10, when I started smoking. My

friend owed me [money]. His mother was

selling weed, pills and ecstasy, and he

returned me weed instead of money. I don’t

smoke alone, only when with friends.”

Child aged 1617

“Me and my friend came to an apartment,

there were boys. She started to inject, and I

tried as well. Just for fun. I was allowed not

to pay, he gave my money back. I just said I

wanted to.” 

Child aged 1518
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In the last decade, there has been an increased

tendency to adopt the language of human

rights in the context of the international drug

policy. While such an undertaking should be

deemed constructive, based on the premise

that every policy area, covered by international

law would benefit from a human rights scru-

tiny, it can be noted that a remarkable feature

of this particular human rights discourse is the

glaring absence of reflection on children’s

rights. The omission of the Convention on the

Rights of the Child (CRC) in this discourse, the

only international human rights instrument to

contain an explicit provision on illicit drugs, is

not only difficult to justify, but also under  -

mines the human rights credibility of the

messenger. 

This publication primarily deals with the

apparently forgotten, or possibly suppressed,

minimum standard in the field of human

rights: Article 33 in the Convention on the

Rights of the Child. We have attempted to find

an explanation as to why the discussions on the

application of human rights to the interna-

tional drug control policy avoid exactly this

instrument and how a human rights based

drug policy in conformity with international

law should be configured.   

Article 33 is very clearly worded. It is also

specifically set in the context of the existing

international drug control system, to which it

makes direct reference. Therefore, from a

human rights point of view the illicit

consumption of drugs is far from being a

victimless crime or solely a matter of privacy.

Protecting children from illicit drug use and

from involvement in the production and traf-

ficking of such substances, is a core concern of

the most ratified of all human rights instru-

ments. Moreover, Article 33 belongs to the

CRC’s cluster of special protection measures

alongside issues such as: economic exploitation

of the child; the sale of or traffic of children,

recruitment of child soldiers, child sexual

exploitation and sexual abuse, et cetera. The

existence of this specific provision in this parti-

cular human rights instrument clearly indi-

cates that an agreement was reached at the

international level concerning children’s parti-

cular vulnerability in relation to narcotic drugs

and psychotropic substances. Therefore, drug

control is an area where CRC and the principle

of the best interest of the child have to be

considered as start ing points in policy-making.

Ergo, prevention and protection from illicit

drugs are not only imperatives for the States

Parties to the CRC, but values in themselves, as

with any other CRC child protection measure. 

1.1. International Law

International law is an extremely broad and

complex field of study that has stimulated a

large corpus of literature and “is ordinarily

defined as the body of legal rules which applies

between sovereign states inter se and other

entities possessing international personality.”1

It is usually divided into two branches: public

international law and private international law.

1. The Right of Children to Protection from
Narcotic Drugs and Psychotropic Substances
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The present publication deals with the area

of public international law. Public interna-

tional law covers a wide spectrum of matters,

ranging from the right of states to go to war,

disarmament, treatment of war prisoners,

diplomatic and consular relations, interna-

tional trade and development, environment,

outer space, and biological diversity, to human

rights. An extensive discussion on this topic is

outside the scope of this publication but in the

following sub-chapter we will summarily

clarify a few of the concepts relevant to the

subject at stake.  

Treaties are the primary source of interna-

tional law, and in the post-war era “treaties

have assumed a clear prominence as the

primary source of law-making on the interna-

tional plane.”2 The Statute of the International

Court of Justice3 outlines in Article 38 the

recognized sources of international law to be

applied by the Court in settling legal disputes

submitted to it by states. The first to be

mentioned are international treaties.4 This is

logical, since preference of other sources would

clearly give arbitrary and unforeseeable para-

meters to the content of international law and

essentially turn law into politics. “By entering

into written agreements (treaties) states avoid

difficulties inherent in customary interna-

tional law.”5 In the treaty-based legal system,

sovereign states are deemed as equal partners

capable of negotiating and accepting the prin-

ciples and rules considered desirable and

conducive to improved international coopera-

tion in various areas of concern, or denoun-

cing instruments considered undesirable or

obsolete. This system provides a higher level of

foreseeability, as States Parties “should be able

to rely on performance of the treaties by other

parties”.6 Treaties are legally binding only for

the states which express their consent to be

bound7; they do not create obligations or

rights for third states without their explicit

consent, as per principle pacta tertiis nec nocent

nec prosunt.8 The existence of this rule in inter-

national law was never called into question.9

Regarding this principle, the International Law

Commission stated that “the justification for

the rule does not rest simply on this general

concept of the law of contract but on the sove-

reignty and independence of States.”10 The

pacta tertiis rule is codified in the Convention

on the Law of Treaties of 1969.11

These are just few reasons why in the after-

math of World War II the number of multila-

teral treaties proliferates and continues to grow

steadily.12 “Increasingly, bilateral and multi -

lateral written agreements are used for the crea-

tion of new international legal standards. For

political reasons, states are... less willing to rely

upon customary international law for the regu-

lation of legal matters. New technology and

growing international exchange have esta-

blished the need for an ever more precise and

flexible international law – a need not satisfac-

tory met by customary law. In many fields of

activity, we can seriously question whether the

creation of a rule of custom is at all possible.

Considering also that the number of states

capable of drafting and concluding treaties seem

to be growing, it is not surprising that treaties

are concluded far more frequently than ever

before.”13

International law literature frequently

distinguishes between hard law and “soft law”.

Hard law (multilateral treaties) is always legally

binding upon States Parties, whereas “soft law”

(e.g. declarations, resolutions, guidelines of

conduct, et cetera) is not. As indicated by some

authors, the instruments belonging to the “soft

law” category “are neither strictly binding

norms of law, nor completely irrelevant poli-

tical maximus, and operate in a grey zone

between law and politics.”14 However, “soft

law” instruments can sometimes be useful,

especially in areas where there are no hard law

instruments, in those cases where “the choice

would not have been between a binding and

non-binding text, but between a non-binding

text and no text at all.”15
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The preeminence of treaties is hardly a

surprise. Treaties are adopted after a drafting

process that often takes several years to comp-

lete. After the adoption, the highest political

authority in each country may decide to ratify

the treaty. “The institution of ratification

grants states the necessary time-frame to seek

the required approval for the treaty on the

domestic level and to enact the necessary legis-

lation to give domestic effect to that treaty.”16

This is another process which can take several

more years. States have the option to accept a

treaty while making reservations17 on specific

provisions which they do not want to assume

or which they consider incompatible with their

national legislation, as long as these reserva-

tions are not incompatible with the object and

the purpose of the instrument.18 The contrac-

ting states may make a reservation when

signing, ratifying, accepting, approving or

acceding to a treaty.19 It is difficult to think

about a more thorough procedure for assu-

ming responsibility towards a legal text.20 It

would defy comprehension to imagine how a

ratifying state could, at the end of this process,

decide that it is not bound to it, that “the treaty

does not mean what it says”, or “is not in our

national interests to honor what we have rati-

fied”, as this would undermine the very idea of

international law as law. As the Vienna

Convention on the Law of the Treaties Article

27 stipulates, “A party may not invoke the

provisions of its internal law as justification for

its failure to perform a treaty...” 21

1.1.1. The 1969 Vienna Convention 
on the Law of Treaties 
The interpretation of treaties is subject to a

specific instrument: the 1969 Vienna Conven-

tion on the Law of Treaties (VCLT).22 The

adoption of what is called the “treaty on trea-

ties” has an undeniable importance as it

symbolizes the end result of a decades-long

effort to codify in law an international accepted

grammar for treaty interpretation. VCLT lays

the ground rules for how treaties are to be

applied and interpreted. According to VCLT

Article 2(1) (a) treaties are defined as an:

“international agreement concluded between

States in written form and governed by inter-

national law, whether embodied in a single

instrument or in two or more related instru-

ments and whatever its particular designa-

tion”.23

A fundamental principle of international

law is the obligation to act in good faith, which

is expressed by the principle pacta sunt

servanda24, enshrined in VCLT Article 26,

which stipulates that “Every treaty in force is

binding upon the parties to it and must be

performed by them in good faith.”25 As stated

by the International Law Commission the

pacta principle “is the fundamental principle

of the law of treaties. Its importance is under-

lined by the fact that it is enshrined in the

Preamble to the Charter of the United Nations.

As to the Charter itself, paragraph 2 of Article 2

expressly provides that Members are to ‘fulfil in

good faith the obligations assumed by them in

accordance with the present Charter’”.26 The

Commission specified that the obligation to

perform a treaty in good faith implies, inter

alia, the duty parties have “to abstain from acts

calculated to frustrate the object and purpose

of the treaty.”27 Another clear reference to this

principle is made in VCLT Article 31, which

provides that treaties have to be interpreted in

good faith and in accordance with the ordinary

meaning to be given to the terms of the treaty. 

The 1969 Vienna Convention covers a large

range of topics, including: conclusion and

entry into force of treaties; observance, appli-

cation and interpretation of treaties; amend-

ments and modification of treaties; invalidity,

termination and suspension of the operation

of treaties; consequence of the invalidity,

termination and suspension of the operation

of treaties; et cetera. In its Part III, which

addresses the issue of observance, application

and interpretation of treaties, VCLT esta-
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blishes, among other things, the rights and

obligations of States Parties to successive trea-

ties relating to the same subject-matter. It also

indicates, as a rule applicable for the situations

where there exist more than a single rule to be

considered for a certain situation, that a newer

text goes before an older text, as per principle:

lex posterior derogat priori.28 This supplements

another rule which provides that special law

trumps general law, according to the principle:

lex specialis derogat lex generalis.

Treaties require the prospective agreement

among a large number of states. Given their

differences in socioeconomics, history, reli-

gion, culture, et cetera, this means that the

world community, if successful, will substanti-

ally agree on the smallest common denomi-

nator - a minimum standard. In the tangled

drafting process, some treaty provisions may

have had the full backing of the drafters, and

therefore have been expressed very clearly,

whereas other provisions may have been

contested during the drafting process, and

therefore subjected to a muddy compromise

where their eventual wording is unclear. Stan-

dard legal methodology would compel the

interpretation of all treaties’ provisions as per

their wording, as stipulated by VCLT Article 31.

The same provision also underlines that the

context for the purpose of the interpretation of

a treaty shall comprise, in addition to the text,

including its preamble and annexes, any

instrument which was made by one or more

parties in connection with the conclusion of

the treaty and accepted by the other parties as

an instrument related to the treaty. In cases

where a provision is ambiguous or obscure, or

when interpretation according to Article 31

leads to absurd or unreasonable meaning,

Article 32 VCLT indicates the need to recourse

to supplementary means of interpretation.             

In international law, there are several bran-

ches including environmental law, trade law,

human rights law, et cetera. In the following

section we will briefly discuss general human

rights law before moving on to children rights,

one of the fields within human rights law.

1.2. Human Rights Law

The establishment and development of the

international human rights regime, on the

foundations of the UN Charter and of the

Universal Declaration of Human Rights

(UDHR), is one of the biggest successes and

innovations of the international community

under the auspices of the United Nations

through the establishment of a comprehensive

body of human rights law. 

At present, the United Nations High

Commissioner for Human Rights lists the

following treaties as the nine core human

rights instruments:29

• International Convention on the 

Elimination of All Forms of Racial 

Discrimination (ICERD), 21 Dec 1965; 

• International Covenant on Civil and 

Political Rights (ICCPR), 16 Dec 1966; 

• International Covenant on Economic,

Social and Cultural Rights (ICESCR), 16

Dec 1966;30

• Convention on the Elimination of All

Forms of Discrimination against Women

(CEDAW), 18 December 1979;

• Convention against Torture and Other

Cruel, Inhuman or Degrading Treatment or

Punishment (CAT), 10 Dec 1984; 

• Convention on the Rights of the Child

(CRC), 20 Nov 1989;

• International Convention on the Protection

of the Rights of All Migrant Workers and

Members of Their Families, (ICRMW), 18

Dec 1990; 

• International Convention for the 

Protection of All Persons from Enforced

Disappearance (CPED), 20 Dec 2006;

• Convention on the Rights of Persons with

Disabilities (CRPD), 13 Dec 2006.

All of these instruments stipulate obligations

which their States Parties are bound to respect.
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Human Rights = Minimum Standards
The most important characteristic of human

rights law is that it establishes minimum stan-

dards, which must be upheld. A State Party can

go further than the treaty stipulation in order

to protect people, provide social rights, et

cetera, but it cannot do less than the treaty re -

quires. This is said with the caveat that human

rights law sometimes considers the resource

aspect, whereby poorer countries shall imple-

ment provisions to the maximum extent of

available resources.

The Convention on the Rights of the Child

is hard law and is the core human rights instru-

ment with the highest ratification number of

all instruments (193 of 195 UN Member

States).31 It is also the only core human rights

instrument which addresses narcotic drugs.32

Therefore, it seems inevitable that one must

start with the Convention on the Rights of the

Child when dissecting the issue of illicit drugs

and human rights. Any other approach would

stray away from treating human rights as

minimum standards, reversing law into poli-

tics. 

1.3. Children’s Right to be Protec-
ted from Illicit Drugs, as per the
Convention on the Rights of the
Child (CRC)

1.3.1. About Children Rights Law
The fulcrum of international children rights

law is the Convention on the Rights of the

Child (CRC). The CRC was unanimously

adopted by the UN General Assembly on 20

November 1989 and immediately became a

major success in terms of ratifications. The

instrument already entered into force on 2

September 1990. Within only six years,33 190

out of the then 192 United Nations Member

States had ratified the CRC. Today the number

stands at 193 out of 195.34 The only two states

that have not ratified this treaty are Somalia

and the United States of America. This makes

CRC the hard law instrument of almost

universal reach and the most widely ratified

international convention of all. 

Children’s rights before the adoption of the
Convention on the Rights of the Child
Prior to the adoption of the Convention on the

Rights of the Child, children’s rights were

addressed in several other international instru-

ments. The history of the efforts to acquire

international recognition of the special needs

and vulnerability of children as human beings

goes back to the Geneva Declaration of the

Rights of the Child adopted on 26 September

1924 by the League of Nations, the predecessor

of the United Nations. This document states

“that mankind owes to the Child the best that

it has to give”.35 The Universal Declaration of

Human Rights from 1948 implicitly addresses

children in all its provisions and specifically

stipulates in Article 25 (2) that children must

be given special assistance and care.36 In 1959,

the General Assembly adopted the United

Nations Declaration of the Rights of the Child,

a legally non-binding instrument, comprising

10 principles, of which many are similar to

present provisions in the CRC. 

The International Covenant on Civil and

Political Rights37 and the International

 Covenant on Economic, Social and Cultural

Rights,38 adopted in 1966, implicitly cover

children and address the special rights of

children in several of their provisions.  The

1979 Convention on the Elimination of All

Forms of Discrimination Against Women

provides protection for maternity, the human

rights of girls, and has few provisions referring

to all children, irrespective of their gender.39

The efforts of the child rights movement to

establish a comprehensive and legally binding

instrument which specifically addresses child-

ren’s special status and makes children subject

in law continued. In 1978, Poland proposed a

draft text for a convention on the rights of the
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child based on the 1959 Declaration. In 1979,

the UN Commission on Human Rights

initiated the process, which after a decade led

to the adoption on the Convention on the

Rights of the Child. This instrument was a

quantum leap for children’s rights in terms of

legal status, solidity and detail.

The Convention on the Rights of the Child
The Convention on the Rights of the Child

somewhat mirrors some of the broad human

rights instruments40 in that it comprises a

similar general rights catalogue. CRC has a

total of 54 Articles, whereof 42 are substantial

and 12 procedural. However, the purpose of

the CRC was not to affirm that children have

the same rights as adults. The purpose was to

legislate on rights/minimum standards for

children on the basis of their special needs, and

put these rights together in one legally binding

instrument. 

In Article 1, the CRC defines the child as

every human being below the age of eighteen.

In practice, the CRC was divided into several

clusters: General Principles; Civil Rights and

Freedoms; Family Environment and Care;

Basic Health and Welfare; Education, Leisure

and Cultural Activities; and, Special Protection

Measures. Many of these rights are worded the

same of children as for adults. The most stri-

king differences with previous human rights

Conventions is the principle of the best interest

of the child (Article 3), which is prima facie 

elevating children’s interests above human

rights interests for adults in all actions concer-

ning children. Another particularity of this

instrument is the cluster of eleven articles on

special protection measures for children,

which calls on States Parties to proactively

ensure that children shall not engage or be

involved in high-risk activities or suffer the

effects thereof, including illicit drug use, labour

exploitation, sexual exploitation, recruitment

into armed forces, et cetera. Also, “The conven-

tion is innovative in establishing the right of

children to be actors in their own development

and to participate in decisions affecting their

own lives and their communities and societies.

This constitutes a legal revolution because the

child is no longer an ‘object’, a tool in the hands

of the parent, but a ‘subject’ in law.”41

At present the CRC has two optional proto-

cols: the Optional Protocol to the Convention

on the Rights of the Child on the sale of

children, child prostitution and child pornog-

raphy, adopted in May 2000 (which entered

into force in January 2002), and the Optional

Protocol to the Convention on the Rights of

the Child on the involvement of children in

armed conflict, also adopted in May 2000,

(which came into force in February 2002).

The CRC, as with the other eight human

rights treaties, creates legal obligations for the

State Parties to implement, protect and

promote the rights of the child at the national

level. The accession, ratification or acceptance

of the legal instrument compels the State

Parties to implement its provisions.

A similar solution for monitoring adherence

has been applied to the Convention on the

Rights of the Child in line with other human

rights conventions: the setting up of an inde-

pendent monitoring body. In accordance with

article 43 of the Convention, the Committee

on the Rights of the Child was set up in 1991

and its members began their term of office on

1 March of the same year. 

As for the other human rights conventions,

State Parties should benefit of the treaty body’s

support, advice and assistance in meeting their

international obligations. The mandate of the

Committee on the Rights of the Child is stipu-

lated in articles 43, 44 and 45 of the CRC.  

1.3.2. CRC Article 33

CRC Article 33: 
States Parties shall take all appropriate

measures, including legislative, administra-
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tive, and educational measures to protect

children from the illicit use of narcotic

drugs and psychotropic substances, as

defined in relevant international treaties,

and to prevent the use of children in the

illicit production and trafficking of such

substances.

1.3.3. A Closer Examination 
of Article 33
As previously discussed, international treaties

are minimum rules in every sense of the word:

they set out the minimum obligatory standards

to which States Parties must adhere; they also

reflect the smallest common denominator

which is agreed upon by 195 countries in the

world when drawing up a treaty text. Some-

times this process can result in the lack of a

precise agreement, with no or unclear provi-

sions as a consequence. CRC Article 33 is not

bereft of these shortcomings. It is designed for

a clear purpose and written in an explicit

language, which refers back to definitions in

already existing treaties. Article 33 is one the

most explicit of all special protection provi-

sions in CRC. It should also be noted that no

State Party to CRC has expressly made a reser-

vation against Article 33.42

1.3.4. The Thrust of Article 33
Article 33 sets out to protect/prevent children

from three things: 

1. Illicit use of narcotic drugs and psychot-

ropic substances (protection); 

2. Participation in production of illicit drugs

and psychotropic substances (prevention); 

3. Participation in trafficking of illicit drugs

and psychotropic substances (prevention).

1.3.4.1. Protection from illicit use 
(Article 33 Part 1)
The word “protect” is used in several other

Articles in the Convention on the Rights of the

Child, including the special protection mea -

sures. Looking at all special protection provi-

sions, it appears that a key element of protec-

tion is to mandatorily prevent the threat to

children set out in the special protection

measures articles. 

There can be little doubt that the legislator

(the CRC drafters) intended that, for active

protection provisions in CRC, States Parties

must ensure that each of the threats depicted

will be eliminated, and that the policy ambi-

tion of States Parties must be phrased 

accor dingly.  

The term “illicit use” is a link to the language

in existing UN drug-related treaties. The Legis-

lative History of the Convention on the Rights of

the Child indicates that the final wording

emerged after the draft of Article 33 was

submitted in 1988 for technical review to the

United Nations Narcotic Drug Division, to the

World Health Organization (WHO), and to

UNICEF.43

The UN Narcotic Drug Division suggested

that the word “illicit” should be used instead of

“illegal”, so as to conform to the international

legal framework on narcotic drugs and

psychotropic substances. In the drug-related

conventions, “illicit” refers to the purpose of

“use”. “Use” becomes illicit as soon as it is for

anything other than medical or scientific

purposes. The twin aims of the UN drug

conventions are to combat non-medical use,

namely illicit use, while also ensuring medical

and scientific access to controlled substances:

the licit use. 

CRC Article 33 sets out to protect children

from “use”. Looking back at the drafting

process of the Convention on the Rights of the

Child, it can be noted that the word “abuse”

was used in the Article 33 draft text until 1986,

when it was replaced with “use”.44

As stipulated by Article 31 of the Vienna

Convention on the Law of Treaties, legal inter-

pretation of treaty texts shall be done through

the “ordinary meaning to be given to the terms

of the treaty in their context and in the light of

its object and purpose.” Some treaties include a
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section, an Article, with legal definitions which

clarify the special meaning of certain terms. In

this context, we should note that the 

Convention on the Rights of the Child does not

provide any special list of definitions relevant to

the language of Article 33; therefore, we should

apply the rule of ordinary meaning. The terms

“use” and “abuse” have different ordinary

meanings. In terms of drugs, “abuse” has a

more complex meaning than “use”; as qualita-

tive indicators would be needed to establish

“abuse”, whereas “abuse” would only apply after

some stages of “use”. It seems that the European

Union uses somewhat complex indicators

when they are talking about “problematic

use”.45 “Use” of drugs on the other hand is 

straightforward, whereby one or more instances

of illicit drug consumption constitutes “use”. 

Therefore, Article 33, by its very wording,

sets out to protect children from any use of

illicit drugs. There is consistency between this

aim and the description of drugs in the

preambles of the UN drug conventions, where

drugs are, inter alia, described as an evil to the

individual and to mankind, and their objective

to set out rigorous measures to restrict the use

of such substances to medical and scientific

purposes.

In conclusion, the meaning of Article 33

Part 1, by its wording, is that States Parties have

to take all measures deemed appropriate,

including legislative, administrative, social,

and educational measures, to ensure that

children do not use any illicit drugs. The

Convention on the Rights of the Child clearly

signals an anti-drug stance. Ratifying states

should pick up on this ambition when under-

taking the above mentioned measures. Policy-

making should be clearly articulated in favour

of this protection goal. An enabling environ-

ment for children shall be created where they

are not put at risk of drug consumption. By

extension, it would also be of grave concern if

parents or friends were engaged with illicit

drugs.

Prevention from Involvement in the 
Production and Trafficking of Illicit Drugs 
(Article 33 Part 2)
The word “prevent” is, in the special protection

context, to be understood as the obligation for

States Parties to ensure that children will never

be involved with the illicit production or traf-

ficking of drugs. This reading conforms to how

“prevent” is understood in corresponding

special protection articles in the CRC.

Illicit production and trafficking of drugs are

closely tied together. The gravity of the involve-

ment of children in such activities is not only

reflected in Article 33 of the Convention on the

Rights of the Child, but also in the 1999 Interna-

tional Labour Organization (ILO) Convention

No.182 on the Worst Forms of Child Labour,

Article 3(c).46 ILO Convention 182 has had a

pace of ratification unequalled in the history of

international labour standards, with 100 ratifi-

cations in 2001 and 174 ratifications to date.47

CRC Article 33 instructs States Parties to

take all measures to prevent the involvement of

children in the illicit production and traf-

ficking of narcotic drugs and psychotropic

substances. ILO Convention 182, in Article 6

(1) states: “Each Member shall design and

implement programmes of action to eliminate

as a priority the worst forms of child labour.”

Article 7 (2) calls for the following measures

from States Parties: 

“(a) prevent the engagement of children in the

worst forms of child labour; 

(b) provide the necessary and appropriate

direct assistance for the removal of children

from the worst forms of child labour and for

their rehabilitation and social integration;

(c) ensure access to free basic education, and,

wherever possible and appropriate, vocational

training, for all children removed from the

worst forms of child labour;

(d) identify and reach out to children at special

risk; and

(e) take account of the special situation of

girls.”
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In Recommendation 190, issued in 1999 by

the General Conference of the International

Labour Organization, States Parties are recom-

mended, among other things, to cooperate at

international level to ensure the elimination

and prohibition of the worst forms of child

labour as a matter of urgency by, inter alia,

detecting and prosecuting those involved in the

use, procuring or offering of children for illicit

activities and registering perpetrators of such

offences.48 It also requests, in paragraph 12,

that “Members should provide that the follo-

wing worst forms of child labour are criminal

offences:...(c) the use, procuring or offering of

a child for illicit activities, in particular for the

production and trafficking of drugs as defined

in the relevant international treaties…”49

Another international law instrument which

deems the involvement of children in the

production and trafficking of illicit drugs as an

issue of grave concern is the United Nations

Convention against Illicit Traffic in Narcotic

Drugs and Psychotropic Substances of 1988.

Article 3(5) includes a non-exhaustive list of

factual circumstances which makes the

commission of the offences stipulated in para-

graph 1 of Article 3 “particularly serious”. This

list includes on position (f) “the victimization

or use of minors”. Article 3(7) asks, inter alia,

States Parties to ensure that their courts and

competent authorities take in consideration

“the serious nature” of circumstances listed in

paragraph (5) when deciding on the early

release or parole of the offender. 

These three instruments, which are the most

widely ratified within their regime, and even

within the whole range of international law

instruments, clearly indicate that the issue of

children and illicit drugs is of high importance.

Hence, societal policy-making in ratifying

states needs to clearly articulate the ambition

and the direction towards the elimination and

prevention of the involvement of children in

any activities related to illicit drugs. 

Other Parts of Article 33
I. “Appropriate measures“
CRC Article 33 provides in its introductory

part that: “States Parties shall take all appro -

priate measures, including legislative, admi-

nistrative, social and educational measures…”

Even if the Committee on the Rights of the

Child has never issued its interpretation on the

content of Article 33 in the form of a General

Comment, we can look at how the treaty body

interpreted the introductory part of the Article

19 which is quite similar.50 The Committee

published, in April 2011, Commentary 13 on

“The right of the child to freedom from all forms

of violence” which elaborates on Article 19

CRC.  In Part IV of this Commentary, the

treaty body provides a legal analysis of Article

19 indicating, among other things, that States

Parties should interpret “shall take…” and “all

appropriate legislative, administrative, social

and educational measures” as follows: “‘Shall

take’ is a term which leaves no leeway for the

discretion of States parties. Accordingly, States

parties are under strict obligation to undertake

‘all appropriate measures’ to fully implement

this right for all children.”51 Therefore, we see

no reason why this part should not have an

identical interpretation in the case of Article

33. Regarding the term “all appropriate

measures”, it is obvious that the actual

measures to be taken by the States Parties are of

different nature as they address phenomena

which are related, (as indicated by the “United

Nations Secretary-General’s Study on Violence

against Children”52 and by the WHO Fact sheet

N°150)53 but nonetheless different. Never -

theless, the Committee indicates some general

direction on how the term “appropriate”

should be interpreted. Hence, the term

“appropriate” “refers to the broad range of

measures cutting across all sectors of Govern-

ment, which must be used and be effective in

order to prevent and respond to all forms of

violence. ‘Appropriate’ cannot be interpreted to

mean acceptance of some forms of violence.”54
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Similarly, in the context of Article 33 “approp-

riate” would refer to a complex and multi-

sectoral set of meas ures which would prevent

and protect children from illicit drugs use and

involvement in the production and trafficking

of such substance and cannot be interpreted to

mean the normalization or acceptance of these

phenomena.

II. “Relevant International Treaties“
The reference in CRC Article 33 to “relevant

international treaties” concerns the interna-

tional drug conventions and notably the 1988

Convention, as described below.

The “Legislative History of the Convention on

the Rights of the Child” mentions in this context

the Single Convention of Narcotic Drugs of

1961 and the Convention of Psychotropic

Substances of 1971, as these were the only rele-

vant international treaties in force during the

drafting process of Article 33. The 1988 United

Nations Convention against Illicit Traffic in

Narcotic Drugs and Psychotropic Substances

entered into force in November 1990. Article

41 of the Convention on the Rights of the

Child stipulates that “the present Convention

shall affect any provisions which are more

conducive to the realization of the rights of the

child and which may be contained in: (a) The

law of a State party; or (b) International law in

force for that State.” The 1988 Convention is

such an example, as it refers to children in its

preamble and in Article 3(5) sub-paragraphs

(f) and (g). It is also an international law

instrument more conducive to the realization

of Article 33. Therefore, we have to consider all

three drug-related treaties as being the relevant

legal framework in the context of this provi-

sion of the Convention on the Rights of the

Child. Like wise, the ILO Convention 182

addresses the  same issue. 

We have noted when reading papers from

civil society organizations on the issue of drugs

and human rights, that a political argument

has for several years been pursued to the effect

that the three international drug conventions

stand in contradiction to human rights. This is

a quite remarkable conclusion, since the

human rights hard law makes direct reference

to these conventions, and the conventions

reflect the same language and scope as CRC

Article 33.  We note that this civil society argu-

ment has throughout the years been made in a

vacuum of analysis of Article 33. What has

surprised us, however, is not that a civil society

actor may want to change existing human

rights law to fit their political agenda by 

circumventing existing human rights provi-

sions. The surprise lies in the uncritical, accep-

tance by the United Nations Office on Drugs

and Crime (UNODC), following lobbying by

these civil society groups, of the proposed non-

legal axiom that drug conventions stand in

contradiction to human rights.55

The link between CRC Article 33 and the
United Nations Convention against Illicit 
Traffic in Narcotic Drugs and Psychotropic
Substances from 1988
It may be noted that CRC Article 33 closely

follows what has been stated in the preamble of

the United Nations Convention against Illicit

Traffic in Narcotic Drugs and Psychotropic

Substances from 1988. 

With one year between the adoption of these

two instruments, the Convention on the Rights

of the Child in 1989 and the United Nations

Convention against Illicit Traffic in Narcotic

Drugs and Psychotropic Substances in 1988,

they were drafted and finalized almost in

parallel. They also both entered into force in

1990, CRC on 2 September 1990 and the drug

convention on 11 November 1990. There was a

horizontal exchange between drafters of the

two instruments. As mentioned, before finali-

zing Article 33, the CRC drafters consulted

with the United Nations Narcotic Drugs Divi-

sion, the predecessor of UNODC, for technical

review. The final wording of the Article 33 text

was adopted by CRC drafters in line with
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suggestions from the UN Drugs Division, as

noted in the Legislative History of the Conven-

tion on the Rights of the Child.57 Hence, the

similarities in wording and intent in the two

conventions do not come as a surprise. The

drug conventions set out to ensure no illicit use

and to combat illicit production and traf-

ficking. The Convention on the Rights of the

Child explicitly makes these three issues a

mandatory special protection concern for

children by all ratifying States Parties.

Legally, there is a strong link between CRC

and the UN drug conventions, as directly refe-

renced in CRC Article 33. The UN drug

conventions are to be considered as a compa-

nion instruments to CRC Article 33, in the

same way as the Riyadh Guidelines58 and the

Beijing Rules59 shall be considered when weig-

hing policy measures regarding juvenile justice

issues as per CRC Articles 37 and 40.60

1.4. Special Protection Measures

The Committee on the Rights of the Child

issues Reporting Guidelines for States Parties

to the Convention on the Rights of the Child.

These guidelines aim to enable a more struc-

tur ed discussion between the Committee and

the State Parties, organizing the Convention’s

provisions into eight sections. Under these

sections, the articles are classified according to

their content and in a logical order. The

Committee has repeatedly underlined that this

categorization is not a hierarchical one, equal

importance being attached to all the rights

recognized by the Convention.”61 The Conven-

tion’s articles are grouped in eight categories:

I. General Measures of Implementation;

II. Definition of the Child;

III. General Principles;

IV. Civil Rights and Freedoms;

V. Family Environment and Alternative Care;

VI. Basic Health and Welfare;

VII. Education, Leisure and Cultural Activities;

VIII. Special Protection Measures.

The special protection measures cluster

includes eleven CRC articles, containing provi-

sions concerning exploitative child labour,

sexual exploitation and abuse of children,

recruitment of child soldiers, and illicit drug

use/production/trafficking, et cetera. 

Special protection measures focus on situa-

tions where children are particularly vulne-

rable and compels States Parties to remove the

threat to children and holistically address the

child’s well-being, including rehabilitation and

reintegration.

UNICEF’s 2008 Child Protection Strategy

very clearly states that the key strategy element

with regard to special protection is prevention,

indicating that “successful child protection

begins with prevention”.62 Legislative/enforce-

ment efforts and efforts to raise awareness

should be, in tandem, at the forefront of

CRC Article 33 
“States Parties shall take all appropriate

measures, including legislative, administra-

tive, and educational measures to protect

children from the illicit use of narcotic

drugs and psychotropic substances, as

defined in relevant international treaties,

and to prevent the use of children in the

illicit production and trafficking of such

substances.”

1988 UN Drug Convention, Preamble
“Deeply concerned… particularly by the

fact that children are used in many parts of

the world as an illicit drug consumers

market and for purposes of illicit produc-

tion, distribution, and trade in narcotic

drugs and psychotropic substances, which

entails a danger of incalculable gravity…”56
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national child protection. The vision of

UNICEF is to create a protective environment

where the child’s protection rights are

respected, and “where laws, services, beha-

viours and practices minimize children’s

vulnerability.”63 In short, international and

national policy-making must be child-centered

and focus on the substantial protection rights. 

Environments where illicit drug use is

accepted, or where exploitative child labour is

seen as inevitable, are inconsistent with the

explicit protection standards and increase

children’s vulnerabilities in this regard.  

Special protection provisions are to be seen

as values in themselves, as they have been

created to identify intolerable situations which

need to be removed. It is not enough to resort

only to mainstream and reactive measures such

as health, education, et cetera. If mainstream

intervention was enough, there would have

been no need for lawmakers to insert special

protection provisions into the CRC. It is not

enough for a State Party to turn a blind eye to

child prostitution and consider this solely as a

health issue, or to limit its intervention to some

kind of “harm reduction”. . The State Party

must be proactive, and create an environment

where such transgressions are not accepted and

where conditions for children’s lives are such

that the risks to children are minimized, prefe-

rably reduced to zero. Child protection issues,

including those related to illicit drugs, are not a

matter of “personal choice” or “privacy” for the

rest of the society, nor should they be consi-

dered as “victimless crimes”. However, it

should be noted that the child exposed to illicit

drug use and/or the child involved in the

production and trafficking of illicit drugs has

to be considered as victim not as a transgressor,

as in other special protections measures cases.

As stipulated by CRC Article 39, a provision

applicable for other special protection

measures, “States Parties shall take all approp-

riate measures to promote physical and

psychological recovery and social reintegration

of a child victim of: any form of neglect,

exploitation, or abuse; torture or any other

form of cruel, inhuman or degrading treat-

ment or punishment; or armed conflicts. Such

recovery and reintegration shall take place in

an environment which fosters the health, self-

respect and dignity of the child.”

The following table lists the CRC special

protection rights. Common points among

special protection provisions include:

• Most special protection rights are adjoined

to supporting international instruments/

companion pieces (see the right hand

column in the table on page 23) which

provide more detail on the specific issue

(lex specialis and “soft law” instruments) ; 

• The language is similar between the provi-

sions (see middle column); and,

• Similar formulations (forms) are used for

describing the degree to which the State

Party must get involved in addressing the

protection issue. 

We conclude that the matter of illicit drugs is a

protection measure which States Parties must

take as seriously as any other special protection

matter, including the thorough and exact

implementation of companion legislation/

lex specialis. Hence, the full implementation of

the UN drug conventions is indispensable for

prevention and the creation of a protective

environment against illicit drugs. 
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CRC Issue Direct protection objective; Forum/ Companion instruments

article Refugee measure/objective:

Art.22 children To ensure that refugee children or “refugee in accordance 

children seeking refugee status are with applicable interna

protected in their irregular tional…law”

circumstances. 1951 Convention

Form/Measures: “…take  Relating to the Status

appropriate measures to … receive of Refugees, etc.

appropriate protection and humanitarian 

assistance in the enjoyment of applicable 

rights set forth in the present Convention 

and in other international human rights 

or humanitarian instruments…” 

Art.32 Exploitative Direct prevention/protection objective: “having regard to relevant

child labour To ensure that children are not being provisions of other interna-

economically exploited and subjected to tional instruments”

hazardous work. Minimum limits for age ILO Conventions: e.g.

and working conditions required. ILO Convention No. 182

Form/Measures described: on the Worst Forms of Child

“Take legislative, administrative, social and Labour (1999), etc.

educational measures…” 

Art.33 Illicit Drugs Direct prevention/protection objective: “narcotic/psychotropic 

Children shall not use illicit drugs or be substances as defined in the 

involved in production or trafficking thereof. relevant international  

treaties”

Form/Measures described: “…take all The three drug conventions 

appropriate measures, including legislative, 1961, 1971, and 1988;

administrative, social and educational ILO Convention No. 182, etc. 

measures, to protect children, and prevent... 

Art. 34 Sexual Direct prevention/protection objective: “take all multilateral

exploitation Children shall not be, with or without measures”

and sexual consent, involved in prostitution, ILO Convention No.182; 

abuse pornography, or other aspects of sexual UN (Palermo) Protocol

exploitation and abuse. to Prevent, Suppress and

Form/Measures described: “…take all Punish Trafficking (2000).

appropriate national, bilateral and 

multilateral measures to prevent…”  

Art. 35 Sale, trafficking Direct prevention/protection objective: See above.

and abduction Children shall not be subject to abduction/ Palermo Protocol;

sale/trafficking of children for any purpose UN Convention on Trans-

or in any form. national Organized Crime, 

Form/Measures described: “…take all (2000), etc.

appropriate national, bilateral and 

CRC special protection rights
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multilateral measures to prevent the 

abduction of, the sale of or traffic in children 

for any purpose or in any form.” 

Art. 36 Other forms Direct protection objective: Protect General clause.

of exploitation children from other forms of exploitation 

prejudicial to the child’s welfare.

Form/Measures described: “…shall protect 

the child against all other forms of exploitation

prejudicial to any aspects of the child’s welfare…”

Art. 37 Torture, Direct protection objective: Ensure that No direct reference to 

degrading children are not tortured, treated in a other instruments in this

treatment and degrading manner, or unlawfully or Article. 

deprivation arbitrarily deprived of their liberty. Convention against 

of liberty Torture and Other Cruel, 

Form/Measures described: Inhuman or Degrading 

b) “arrest, detention or imprisonment… shall Treatment or Punishment,

be in conformity with the law and shall be CAT (1994);

used only as a measure of last resort and for UN Guidelines on the 

the shortest appropriate period of time;” Prevention of Juvenile 

c) “Every child deprived of liberty shall be Delinquency: the “Riyadh 

treated with humanity and respect …” Guidelines” (1990), etc.

Art. 38 Children in Direct protection objective: Ensure that “Ensure respect for 

armed conflict children younger than 15 are not recruited international 

into armed forces/used as combatants. humanitarian law.”

Ensure humanitarian law in war situations. 

Form/Measures described: International 

take all feasible measures to ensure protection Humanitarian Law 

and care of children who are affected by an including the four 

armed conflict.” Geneva Conventions. 

Art. 39 Rehabilitation Direct protection objective: Ensure No direct reference to 

of child rehabilitation of child victims and that the other international law.

victims recovery and reintegration take place in an 

environment which fosters the health, 

self-respect and dignity of the child.

Form/Measures described: “…shall take all 

appropriate measures to promote physical and 

psychological recovery and social reintegration…”

Art. 40 Juvenile Direct protection objective: Ensure that No direct reference to 

justice children alleged as, accused of, or recognized other international law

as having infringed the penal law are treated instruments in this Article. 

by the justice system in a way that is con-

sistent with the child’s age, and make sure 



25

that rehabilitation and reintegration is Beijing Rules and Riyadh 

considered from the beginning. Guidelines explicitly referred

Form/Measures described: “treated in a in the preamble to CRC. 

manner consistent with the promotion of the 

child’s sense of dignity and worth.” 

Art.30 Indigenous Direct protection objective: To ensure that No direct reference to other

children a child belonging to an ethnic/religious/ international law 

linguistic minority is not denied right to instruments in this Article.

enjoy his/her culture, religion, language etc.

Measure/form described: “..shall not be  ILO Convention No. 169 

denied theright, in community with other  on Indigenous and Tribal 

members of his or her group…” Peoples in Independent

Countries (1989); Interna-

tional Labour Convention 

(ILO) on the Rights of In-

digenous, Tribal and Semi-

Tribal Populations in Inde-

pendent Countries, No. 107 

(1957);

United Nations Declaration 

on the Rights of

Indigenous Peoples (2007).
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1.5. The Principles of CRC
Upon the 1991 adoption of Reporting 

Guidelines for States Parties, the Committee

on the Rights of the Child outlined that four of

the CRC Articles were to be seen as cross-

cutting principles, which should permeate the

implementation of every right of the Conven-

tion. The four principles of the Convention on

the Rights of the Child are:

• Non-discrimination (Article 2): The

Convention applies to all children,

whatever their gender, race, religion,

language, origin, disability or any other

characteristic. Application of the Conven-

tion on the Rights of the Child rights must

be non-discriminatory.

• Best interests of the child (Article 3): The

best interests of children must be a primary

consideration in all decision-making that

may affect them. Societal policy making

shall be child-centered insofar that the best

interests of the child are firstly and 

routinely considered as regards all types of

policy-making. Of particular importance

here will is to ensure that all rights provi-

sions in CRC are seen as a societal priority.

• Right to life, survival and development

(Article 6): Children have the right to life,

survival and development. 

• Participation (Article 12):When adults are

making decisions that affect children, the

child should be consulted and have their

views seriously taken into account. As

explained by UNICEF, this principle does

not give children authority over adults but

gives them the right to participate in deci-

sion-making processes that affect their lives, 

taking in consideration the level of child’s

maturity.  

The principles of non-discrimination and

right to life were enshrined in the 1966 Cove-

nants.64 The elevation of the provisions on the

best interests of the child and chlidren’s parti-

cipation to general principles of the Conven-

tion on the Rights of the Child, alongside those

previously mentioned, are some of the innova-

tions of this instrument. The Committee on

the Rights of the Child has, from the beginning

emphasized the importance of the best 

interests principle in policy-making.65
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1.5.2. The Best interests of the Child    
(Article 3)
As mentioned above, Article 3 of the 

Convention on the Rights of the Child is one of

the four guiding principles of the CRC.

“Although none of the four principles is more

important than any of the other three, it may

be argued that the recognition of the child’s

best interest underpins all the other provisions

in the Convention.”66 The best interests prin-

ciple is also is the principle with the broadest,

most far reaching and most dynamic scope of

all the four principles. It would have been

viewed as a portal paragraph to CRC, even

without the formal elevation to a principle by

the Committee.

The best interests principle is not a freeform

exercise, but has to be oriented toward existing

child rights articles.67

Article 3 requires that the best interests of

the child be a primary consideration in all

actions concerning children. It is not limited to

actions directly targeting children, but it is

relevant for all actions which may have a direct

or indirect impact on the child.68

Practically, the imperative that child rights

shall be a primary consideration means that

stately policy-making shall be child-centred.

1.5.1. Practical Examples on how the Four CRC Principles Affect a Protection Right

Example: CRC Article 32 Child Labour

1. Non-discrimination: Exploited children

must be afforded equal protection, and care if

necessary, regardless of their gender, ethnicity,

nationality etc. Prevention measures shall like-

wise not exclude any group of children; 

2. Best interests: Plans for new legislation or

other policy measures in the area of e.g. work

shall be child-centered. The first question to be

asked is: What will be in the best interests of

children? (If it is suggested that it is “good for

children to work” it has to be explained how

this conforms with CRC Article 32): 

3. Right to life: Work that is exploitative to the

point of threatening a child’s life should receive

a stricter criminal classification; 

4. Participation: When drawing up new legisla-

tion or policy measures on child labour child-

ren’s views shall be taken in consideration.

Meaningful participation shall be facilitated.  

For the purposes of this publication: CRC
Article 33 Children and Illicit Drugs

1. Non-discrimination: All children shall be

afforded equal protection against taking up

illicit drug use, or being enrolled in produc-

tion and trafficking thereof (legislation, law

enforcement, education, treatment, rehabili-

tation);

2. Best interests: National drug policy shall be

child-centered, giving primary consideration

to the protection afforded by CRC Article 33

(e.g. if it is suggested that so called “harm

reduction” shall be the primary focus for

national drug policy then it will have to be

defined and described how it conforms with

the child protection requirements in CRC

Article 33); 

3. Right to life: Drugs that are mortally dang-

erous will receive a stricter criminal classifica-

tion; 

4. Participation: When drawing up

programmes in terms of prevention or reha-

bilitation the views of the children shall be

heard. Meaningful participation shall be 

facilitated. 
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As indicated by UNICEF, the best interests

principle is applicable in three main ways:

1. It supports a child-centred approach in

actions and decisions affecting children.

2. Serving as a mediating principle, it can help

to resolve confusion between different

rights.

3. The best interests principle provides a basis

for evaluating the laws and practices of

States Parties with regard to the protection

provided to children... The best interests

principle has been invoked to argue that

basic services for children must be

protected at all times, including during

wars or periods of structural adjustment

and other economic reforms.69

1.5.2.1. Child-Centered Drug Policy

As noted above, the best interests principle

compels child-centered policies. Children’s

interests and concerns shall be a primary

consideration in relation to other (e.g. adult)

interests, as per the Convention on the Rights

of the Child. Hence, when developing national

drug policies or drug laws, the human rights

aspect is, by and large, synonymous with the

CRC, as this is the only human rights instru-

ment where illicit drugs are mentioned and

includes the best interests principle. The

concrete benchmark for human rights-

oriented policy in this regard is CRC Article 33.

Upon drafting a national drug policy, the refe-

rence point shall be how the policy protects

children from illicit drug use/production/traf-

ficking. This point shall be examined again

when the drafting is finalized, but before

having been adopted. If it can be explained

how the primary thrust of the national policy

is to secure protection as per Article 33, then

the policy document can be signed off. If not,

then it should be revised. 

1.5.2.2. Adult User-Centered Drug Policy

As previously noted, the best interests of the

child shall be “a primary consideration”. The

primacy of the child’s interests, as related to

relevant special protection Article 33, shall be

the assumption. It is worth noting that in the

drafting of CRC the formulation “a primary

consideration” became the legal text after it

had replaced an earlier draft which talked

about “the paramount consideration”;70 hence,

the final Article 3 text is less absolute than the

previous version. If a strong/emergency inte-

rest is at hand, the State Party could consider

giving primacy to a different entry point;

hence, a reversed perspective on the drug issue

could be to ignore the child’s interests and

instead give primacy to adult users interests.

Such a state policy would go against the CRC,

unless there are very compelling reasons at

hand. It is extremely difficult to see what argu-

ments can be made, as society stands to gain

nothing from the recreational or addictive use

of illicit drugs. A classic example of an interest

that could out -weigh the best interest of the

child is freedom of speech (for adults).

However, adult recreational drug use or

possession has none of the qualities of freedom

of speech.  

1.6.  A Human Rights Approach to
Illicit Drugs – Operationalizing 
Special Protection at International
and National Levels

In this final sub-chapter, we will look at an

example of practical advice on special protec-

tion measures using UNICEF’s Child 

Protection Strategy from 2008 and define a

base template for a human rights approach to

be applied by national and international

policy-makers in the field of illicit drugs. 

By doing this, we hope to be both transpa-

rent and precise, allowing for the same consis-

tency when dealing with CRC Article 33 as

with the other active child protection

measures. 

We are keenly aware that policy-makers

could ultimately opt for using another policy
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template for illicit drugs issues. If so, it is up to

them to explain what analysis has been done

and how it conforms to the relevant human

rights minimum standard. If this is not done,

the policy can hardly be called human rights-

based.  

1.6.1. UNICEF 2008 Child Protection
Strategy
As we could not find a position issued by the

Committee on the Rights of the Child which

discusses in general CRC special protection

measures, we examined UNICEF’s Child

Protection Strategy. This is a generic Strategy

for all child protection issues in composite. We

will draw on the generic findings and see how

these apply to policy-making on the issue of

illicit drugs, an issue on which UNICEF has

been remarkably silent.

It should be clarified that UNICEF is in itself

not a maker of hard law, and that the Child

Protection Strategy is not a hard law instru-

ment, but merely an attempt from UNICEF to

operationalize the implementation of all

special protection provisions. 

UNICEF’s Board adopted its first Child

Protection Strategy in 1996, thereby shifting

from a needs-based to a rights-based approach

for UNICEF policy involvment in this field.71

This Strategy has thereafter been regularly

updated. The latest update is from 5 June 2008. 

A document of Child Protection Strategy

type can provide generic examples on metho-

dology for a rights-based approach, provided

that it is in line with the laws it purports to

represent. Here follows some key assertions

from the Strategy, which we will later analyze

in the specific context of illicit drugs, with the

aim of establishing building blocks for a

human-rights approach to illicit drugs.

UNICEF Child Protection Strategy 

Introductory statements:
• Article 1 “UNICEF activities are guided by the existing international normative framework

for the rights of the child...”

• Article 2 “The vision and approach of UNICEF is to create a protective environment, where

girls and boys are free from exploitation... and where laws, services, behaviours and prac-

tices minimize children’s vulnerability, address known risk factors, and strengthen

children’s own resilience. This approach is human rights-based, and emphasizes prevention

as well as the accountability of governments...” 72

• Article 3 “Successful child protection begins with prevention.”73

Key elements for creating a “Protective Environment Framework” (CPS section II):
1. Governmental commitment to fulfilling protection rights.

2. Legislation and enforcement (an adequate legislative framework, its consistent implemen-

tation, accountability and a lack of impunity).

3. Attitudes, traditions, customs, behaviour, and practices.

4. Open discussions, including the engagement of media and civil society.

5. Children’s life skills, knowledge and participation.

6. Capacity of those in contact with the child.

7. Basic and targeted services.

8. Monitoring and oversight.
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Assessment in context of special
protection in regard to illicit drugs:

Article 1 “Guided by the normative
frame work for the rights of the child” 
This Child Protection Strategy guideline

compels policy-makers to observe relevant

instruments and provisions, internalize the

substantive protection Article (in this case

CRC Article 33), and not to lose focus of the

minimum standard that is to be upheld: that

children shall never use illicit drugs or take

part in illicit production and trafficking of

such substances. The first question to be asked

when creating an overall national drug strategy

must be, “Does this conform to CRC Article

33?” Such mainstreaming of protection rights

is essential for the creation of a protective envi-

ronment. The Child Protection Strategy Article

6 underlines this when it states “All

programmes and actions for the benefit of

children’s health, education, participation or

for addressing the impact of HIV and AIDS

should likewise be designed so as to strengthen

protection, and must never undermine it.”74

Article 2 “Creating a protective 
environment”
A protection response must be holistic and

encompass an umbrella of other Articles in

CRC, ensuring that the protection minimum

standard is upheld and that the message it

conveys is supportive of the child. 

The UNICEF-commissioned Implementation

Handbook for the Convention on the Rights of

the Child provides a generic example of seven

articles and one Optional Protocol, of impor-

tance when implementing CRC Article 33,

ranging from media to health.75 Addressing

those matters shall, in composite, assist with

ensuring the protection of the minimum stan-

dard in CRC Article 33. Ensuring the protec-

tion/prevention provided for in CRC Article 33

shall in return help achieve high health stan-

dards among children, reduce overall risk

behavior, facilitate good conditions for educa-

tion, et cetera. A protective environment is,

according to UNICEF’s Child Protection Stra-

tegy, facilitated by the subsequent points.

Article 3 Start with prevention 
Prevention is a logical and multi-layered star-

ting point. The first line of prevention is the

dissemination of a value message, including

legal review and enforcement, thus generally

deterring specific practices, defining the victim

(the child) and the perpetrator (the adult

transgressor of special protection provisions),

and empowering bystanders to take a position

against violations against children’s special

protection rights. However, secondary and

teritiary prevention is also called for, including

measures such as social improvement and

targeted services.

Point 1 “Protective Environment 
Framework” 
“Governmental commitment to fulfilling
protection rights” 

Laws on paper risk being dead letters unless

they are backed up by a substantial govern-

mental commitment for enforcement. A

general policy declaration or mission state-

ment needs to be issued by the government to

demonstrate which direction they intend to

take and to assume accountability. Such a

declaration must be clear. Corresponding

normative review needs to be completed and

the necessary resources allocated. For example,

UNAIDS has proposed a goal of zero new HIV

cases globally. While this may seem difficult to

reach, or possibly even utopian in the short-

term, it is a goal that is well-suited to lead the

work in this field, as it clearly indicates the

direction needed to be taken. Similarly, in the

field of drugs, on the basis of minimum

human right standards, it would seem that the

most conducive policy would be the creation

of “a drug-free society”, something that

UNODC has proposed in the past. Legal revi-
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sions are needed if current laws do not

conform to the new human (child-) rights

orientation of drug policy. Enforcement and

related services must be trained, resourced, and

instructed accordingly. 

Point 3 “Protective Environment 
Framework” 
Attitudes and behavior 

Operationalising Article 33: The ethical

message shall be absolutely clear so as to ensure

that children know their rights and that adults

foster a value acceptance regarding the protec-

tion rights. The society and the child shall

understand that the child is the prospective

victim, whether in the role of trafficker,

producer, user, or child of a parent who is using

illicit drugs. The desired attitude change objec-

tive must be that no one shall look the other

way if these breaches of children’s rights are

taking place in their vicinity. 

Point 4 “Protective Environment 
Framework” 
“Media and civil society”

Operationalising Article 33: There is an overall

societal interest that media is free  to report as

they please. Nonetheless, efforts are generally

made so that mass media conforms to the

existing human rights framework and pays

active interest to the same. The approach from

the media on CRC Article 33 should be no

different than it is on CRC Article 32, 34, et

cetera. 

Point 5 “Protective Environment 
Framework” 
“Children’s life skills, knowledge and parti-
cipation”

All children shall be “as actors in their own

protection through use of knowledge of their

protection rights and ways of avoiding and

responding to risks.”76 Children shall be

involved in the process of designing preventive

and rehabilitation programmes. 

Point 6 “Protective Environment 
Framework” Those in contact with children 
A cornerstone of child protection is to ensure

that people in close contact with children (e.g.

caregivers and teachers) are fully prepared for

assuming their responsibility of protecting the

children’s rights as per CRC Article 33.

Point 7 “Protective Environment 
Framework” 
“Basic and targeted services” 

States Parties shall provide basic and targeted

services (e.g. health, education) as per general

child rights provisions, both to ensure that

children do not become involved with illicit

drugs and to ensure that children who are

involved with illicit drugs are provided with all

possibilities for rehabilitation and reintegra-

tion. Children who are illicit drug users from

problematic and deprived upbringings are

being doubly deprived of living a dignified life .

Special attention must be paid to these

children.

Point 8 “Protective Environment 
Framework” 
“Monitoring and oversight”

Several layers of monitoring are needed, inclu-

ding monitoring children with drug problems

and their life situation in order to provide for

targeted measures. Also of high importance is

the monitoring of the basic willingness of the

society to reject illicit drugs through measures

including lifetime prevalence surveys, as this is

the thermometer for the societal conditions for

establishing an environment where drugs are

not welcome.
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1.7. Conclusions 
A Human Rights Approach to Illicit
Drugs is a Child Rights Approach to
Illicit Drugs

Bearing in mind the above dissected legal stan-

dards and UNICEF’s Child Protection Strategy,

we suggest the following basic framework as

minimum priorities for a human rights

approach to policymaking regarding illicit

drugs:

1. Human rights focus: CRC Article 33 is a

minimum standard to be upheld at all times

and the starting point for approaching the

issue of human rights and illicit drugs.

2. Human rights context: A holistic approach

is called for when implementing special

protection rights. The four CRC principles

need to be considered. However, the direc-

tion/purpose of the effort must be to facili-

tate implementation of the particular

special protection right in question. 

3. Child-centred policy-making: Policy-

makers must constantly be reminded about

the primary consideration of children and

their rights, as per CRC best interests prin-

ciple (Article 3). The following questions

should be the first to be asked by drug

policy-makers: “Is this in the best interests

of the child – Is this in conformity with

CRC Article 33?” 

4. Prevention key: Prevention is the starting

point on which national and international

drug policy shall be anchored.

5. The child is the victim: Any child/the child

who is using illicit drugs/ the child whose

parents are using illicit drugs/ the child

involved in illicit trafficking or production

of such substances must be seen as a prima

facie victim. Policy shall be clear on this.

The adult illicit drug trafficker, producer,

and user shall not be awarded such status. 

6. Clarity: The core policy message must be

clear and unambiguously in support of

children’s rights, as per Article 33. An ambi-

guous message undermines the minimum

protection standards for children. The core

policy message must be known among all

stakeholders, including the children.

7. Implement supporting obligations:

Policymakers shall examine and ensure that

supporting international legislation, the

UN drug conventions and ILO Convention

182 are fully implemented. 

8. Bad image of illicit drugs: There is no

question as per international law that illicit

drugs shall have a bad image. Attempts to

romanticize or trivialize illicit drugs shall be

rebutted. Mass media shall be made part-

ners in this pursuit.

9. International equity concerns: Special

consideration shall be given to equity

concerns regarding rich and poor coun-

tries. Whilst there is an obligation for poor

countries to curb production and traf-

ficking, the obligation of rich countries to

curb the demand for illicit drugs is far

greater. The adult recreational drug user is

the human rights violator that is driving the

wheel of the worst forms of child labour.

Drug policy is an international solidarity

matter.  

10.General human rights applies to perpetra-

tors: General obligations regarding policy

measures for criminalization can never be

allowed to violate human rights provisions

For example, no one may be subjected to

torture or to cruel, inhuman or degrading

treatment or punishment; every person has

a right to due process, et cetera. But perpet-

rators’ minimum rights cannot be the

primary concern for policy-making. The

victims’ rights have to come first. In the case

of illicit drugs, the child is the explicit prima

facie victim. 
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Over the last decade, an assortment of non-

governmental organizations (NGOs) and

other similar actors have been pursuing a

policy agenda involving the international

law/human rights/drug control nexus. During

the same period, this issue has been a non-

priority for most UN bodies. Therefore, many

of the advancements made in policy thinking

and policy articulation in this field have come

from NGOs and similar actors.1

This chapter examines a stream of reports

and papers developed by NGOs and other rele-

vant actors concerning international law,

human rights and drug control policy in order

to establish some main lines of current policy

influence from such actors and their validity

with regard to international law instruments. 

The selected reports and papers discussed in

this chapter were published between 1999 and

2010, a period of time that is illustrative for the

purposes of this publication. A study from

1996 determined that “little has been written

about drug use and human rights”2. Subse-

quently, a report from 2008 produced by

several organizations indicated that “ten years

later campaigning NGOs… are now finally

invoking human rights norms in their work.”3

A prima facie assumption is that the period

after 1999 has, among some NGOs, been

formative for the debate on international drug

con trol/international law/human rights.

2.1. NGOs and Other Relevant Ac-
tors Active on the Issues of Drug
Policy and Human Rights

The involvement of civil society, in its various

organizational forms, in international affairs is

not a new phenomenon; its involvement has,

however, varied over time in its robustness,

coordination and visibility. In the last few

decades there has been a rapid proliferation of

civil society organizations (NGOs) and an

increase in the ability of these organizations to

make their voices heard on the global scene,

partly due to the development of new informa-

tion and communication technologies. Official

estimates indicate the existence of more than

250,000 NGOs operating across national state

borders in 2003, representing a 43% increase

since the 1990s.4 But numbers are not every -

thing; what counts is their acceptance as repre-

sentatives of the world’s people and as an alter-

native source of power, hence, their political

relevance. Therefore, one could reasonably

state that in the last few decades NGOs’ invol-

vement in global affairs has become a basic

fibre in the fabric of contemporary life. Many

decisions and initiatives affecting our existence

are owed to civil society initiatives, advocacy,

lobbying and pressure.  

Joseph Nye, Jr. noted: “Many NGOs claim to

act as a ‘global conscience,’ representing broad

public interests beyond the purview of indi-

vidual states. They develop new norms by

directly pressing governments and businesses

2. Non-Governmental Organizations and
Other Relevant Actors
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to change policies, and indirectly by altering

public perceptions of what governments and

firms should do. NGOs do not have coercive

‘hard’ power, but they often enjoy considerable

‘soft’ power - the ability to get the outcomes

they want through attraction rather than

compulsion. Because they attract followers,

governments must take them into account

both as allies and adversaries.”5 However,

governments are not the sole targets of NGO

activism. It is the intention of some NGOs to

change policies, laws and cultural understan-

dings at the global level. Therefore they also

target the United Nations as it “represents the

only recognized worldwide governance body

mandated to address global issues. To the

degree that global civil society actors wish to

change world affairs, it makes sense for them to

target the UN as a main player-both as an

arena where states make decisions and as a

semi-autonomous secretariat carrying out

operations.”6

In general, the progressive involvement of

transnational civil society actors7 in interna-

tional law and policymaking is regarded as

beneficial, not only because of its “thickening”

effect, as it contributes to the diversification of

the range of actors active in international

affairs, but also because it is assumed that these

actors by their nature tend to allow for more

direct citizen participation.8 Therefore, their

involvement lends itself to higher accountabi-

lity to global governance mechanisms. Some

transnational NGOs have noticeable and well-

earned public credibility, especially the ones

assuming human rights portfolios. Some are

considered highly impartial experts capable of

bringing to the table and advocating for vital

issues. Several such organizations are espoused

by the mass media and consequently large

segments of the public trust and accept their

campaigns or opinions.  

It is now common knowledge that some

NGOs are better resourced than many national

states; they can exhort governments and inter-

national organizations to follow specific

agendas. However, their credibility and good-

will, democratic legitimacy, representation,

and accountability cannot be treated as faits

accomplis. 

The issues of civil society accountability and

the democratizing potential of its involvement

in global affairs have generated a large amount

of literature, both critical and appreciative.

This publication does not take a position on

these issues in either direction; rather, our

basic assumption is that many NGOs carry the

flag they wish. In the end they are accountable

to their financial contributors, to their

members and to the other NGOs in their

network. Their responsibility in relation to

those whose interest they claim to represent is a

hypothetical one, as it is difficult to imagine

that “clients” such as children, poor farmers,

people living with HIV/AIDS, et cetera, would

rally and protest against an NGO speaking in

their names. 

This chapter attempts to assess the rhetoric

involved by some of these organizations on the

issues of international drug control, human

rights and international law, the agendas they

try to advance, and the relationships between

these organizations and the UN. One of the

end aims of this publication is to eventually

show that the “soft” power that NGOs and

similar actors can exercise may convince

certain UN entities to assume campaigns

without due critical resistance.

The importance of NGOs’ input, experience

and cooperation is acknowledged and there-

fore stipulated in Article 71 Charter of the

United Nations.9 Subsequently, the signifi-

cance of the partnership between civil society

and the UN, especially at national and interna-

tional levels, was demonstrated by the admit-

tance of NGOs’ participation at UN treaty

drafting procedures and was underlined in

conventions’ texts10, treaty bodies’ practice11,

resolutions12, reports13, declarations, pro -

grammes, et cetera. 
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The proliferation of civil society organiza-

tions and their acceptance within the UN

system is illustrated by the increasing numbers

of NGOs with consultative status. In 1946, the

Economic and Social Council (ECOSOC)

granted consultative status to 41 NGOs. By

1992, more than 700 NGOs had attained

consultative status. The number has been stea-

dily increasing ever since to almost 3,400 orga-

nizations today.14

The UN system, with its various bodies and

agencies, consistently and indisputably bene-

fited from and valued the experiences, advice

and activities of civil society in assessing and

addressing various problems, whether related

to human rights and/or drug control issues.

This type of expertise is encouraged and often

stimulated by the UN. For example, UNODC

stresses “the need to promote strong partner -

ships with civil society organizations in dealing

with the complex problems of drug abuse and

crime which undermine the fabric of society.

The active involvement of civil society and

non-governmental organizations (NGOs) is

essential in helping UNODC carry out its

global mandates.”15 Similar statements have

been made by other UN bodies and agencies.

However, the legal interpretation and the

very implementation of international treaties

by the UN should always stem from the instru-

ments themselves and must follow the legal

mechanisms. External pressure, emotional

appeals, massmedia campaigns, et cetera, from

NGOs or any other actors should not justify

legal misinterpretations, alterations of instru-

ments or bypassing of legal provisions. No law

is written in stone. State Parties always have

legal mechanisms to modify ill-fitting instru-

ments. State Parties may propose amend-

ments/modifications to different provisions

within a treaty; they can revise or denounce a

convention according to its specific provi-

sions.16 There are also clear provisions for

termination and suspension of an interna-

tional treaty.17 Neither civil society nor profi-

cient individuals can or should suggest any

alternative route to the legal one in making

changes to the interpretation or implementa-

tion of a treaty. Any exception to the rule of law

would have significant consequences, and may

include setting a precedent which would put

the entire international legal architecture at

risk.

Upon analysis of the relatively recent UN

exclusively drug user centered discourse, on the

relationship between human rights and the

drug control regime, it appears that the new

tone used when discussing this subject has not

been initiated by an introspective process from

within the UN organizations. Rather, this is by

dint of an increasing pressure from outside,

more specifically from NGOs focused on the

specific tandem of drug control-human rights.

Hence, what was once upon a time a “small

vocal minority” has lately become an agenda

setter for the UN. The linguistic and logical

similarities are obvious. As long as the same

way of reasoning, the same methodologies, the

use of the same references, and even more peri-

lously, the same omissions of relevant instru-

ments, are easily identifiable in both cases, it

becomes difficult to deny or ignore the influ-

ence that certain NGOs are exerting on UN

agencies. 

Therefore, a review of NGOs’ positions

might further illuminate how to understand

policy development among UN agencies and

bodies. This chapter focuses on NGOs and

entities who advocate for removal of punitive

laws, policy change, and justice system reform in

relation to the international drug conventions,

for the creation of enabling legal environments

for drug users. Some of them believe that the

society at large and the stakeholders have to

“empower and listen to those who use drugs…

in all aspects of decision and policymaking,

planning and implementation”18 and consider

that “imprisoning drug users is an abuse of

human rights and a threat to public health”19.

This type of rhetoric seems to be assumed by
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some UN entities literally or in varying

degrees. 

Selection criteria

Using the Google web search engine for word

combinations such as NGO+drugs+human

rights, we got about 53,800,000 results encom-

passing a vast array of items from organiza-

tions’ web sites, to newspaper articles, to policy

papers, et cetera. Subsequently, we focused on a

number of NGOs20 who proclaimed to have a

mandate related to drug control policy and

international law/human rights, to work on

this issue and others who made episodic state-

ments on this matter. We also looked at papers

written on this topic by authors who are not

necessarily affiliated to a specific organization,

but who are often quoted by NGOs and set

influential starting points for drug legaliza-

tion/decriminalization/de-penalization strate-

gies. Particular attention has been given to

those papers/reports which were also cited in

UN papers or reports. 

The review covers 20 organizations. This

chapter focuses on NGOs and other entities

that: 

• Clearly articulate a standpoint, preferably

through a policy paper, on human rights

and drugs, and if possible, discusses

children rights;

• Have an international orientation, addres-

sing international norms in their discourse

or otherwise addressing themselves inter-

nationally;

• Are influential and highly visible as human

rights defenders due to their portfolios,

achievements, history, size, et cetera, and

are involved in the international drug

control debate. Some examples on this cate-

gory are: the International Federation of

Red Cross and Red Crescent Societies

(IFRC), Human Rights Watch (HRW),

Open Society Foundations (OFS), et cetera.

A list of the discussed organizations is

provided in the end of this chapter.21

2.2.  Assessing Civil Society 
1999–2010

This chapter dissects and comments on some of

the arguments given by NGOs and other rele-

vant actors, that are advanced in papers/reports

on drugs/human rights/international law

published from 1999 to 2010. It focuses on

those that seem to be the most influential, and

hence, are often quoted by the anti-prohibitio-

nist camp or by the UN’s papers. 

The selection offered here is by no means

exhaustive. Its purpose is to provide the reader

with a “taste” of the way NGOs reason in rela-

tion to drugs and human rights and to indicate

some themes later found in the UN bodies’ 

recent discourse.

We divided the authors/sources of published

papers supported or quoted by these NGOs,

into three categories according to the area on

which they focus their arguments, noting that

in the more recent papers/reports these catego-

ries often aggregate:

I. The international law group – Authors who

are examining different provisions of interna-

tional law and recommend States Parties

various escape routes from legally binding

agreements they have signed and ratified,

namely the three drug conventions,22 or

promote a rebellion against the present legal

establishment. This camp does not generally

resort to human rights instruments. Hence, no

discussion related to children rights is to be

expected.  

II. The human rights group – Authors who

deploy a human rights discourse with a clear

purpose of challenging the validity of present

international drug control legislation, with

particular attention to its demand side.23 They

either contort the existing provisions of the

human rights conventions, giving them a

partisan interpretation, or purely devise

custom-made new rights to fit a segment of
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population depicted as the primary victims of

the present legal setting: the drug users. They

ignore existing rights, notably Article 33 of the

Convention on the Rights of the Child, with

the intention of reorganizing the perception of

whom shall be considered a victim (any adult

drug user) whilst forgetting about children’s

special protection rights in this regard. 

III. The children rights group – This is an

extremely small group of authors, closely

related to the human rights group. These

authors made their initial appearance more

recently on the international stage. In general

their strategy is the admittance of the existence

of the single human right provision addressing

narcotic drugs in any of the international

human rights instruments, respectively CRC

Article 33, and its relevance for drug policy, but

make it look like something completely diffe-

rent by giving it a limited interpretation or a

completely partisan one, departing from the

ordinary meaning of the provision. 

I. The international law group:
As mentioned above, this category of authors,

whether directly affiliated to an NGO or not,

considers that the present international drug

control regime regulated by the three drug-

related treaties24 is undoubtedly a prohibitio-

nist one and a bitter pill to swallow for states

that might contemplate legalization of any

drugs, or the adoption of measures to decrimi-

nalize25 or de-penalize26 consumption of illicit

drugs, or implement the so-called “harm

reduction” programmes.27 The development of

such policies is considered, from a legal point

of view, to be jeopardised by the entrance into

force of the UN Convention against Illicit

Traffic in Narcotic Drugs and Psychotropic

Substances of 1988. This instrument directly

addresses in its penal provisions the demand

side of the drug problem in Article 3 paragraph

2. For example, Krzystof Krajewski28 admits

bluntly: “This provision seems absolutely clear,

closing the ‘loophole’ existing from the prohi-

bitionist point of view under earlier conven-

tions, that consumption and consumers must

be criminalised.”29 Therefore the 1988

Convention becomes the main object of

discontentment and repudiation in the majo-

rity of papers belonging to this category of

authors.

None of the papers or reports belonging to

this group addresses the supply side of the drug

problem or tries to assess the consequences of

de-penalisation or decriminalization of illicit

drugs for the production, manufacture and

distribution of these substances.

These authors do not deploy human rights

arguments, but instead draw escape routes

from the international drug convention on the

international law map by indicating how States

Parties may be able to bypass instruments they

have ratified. Hence their tone is “secular” and

practical in this road map towards, ultimately,

de facto30 or de jure31 legalization of drugs. 

Some papers follow an intricate trajectory,

often starting with exploring the informal

solutions for departing from the conventions

letter while still simulating some kind of

compliance with the spirit of international law

by exploiting the loopholes in the treaties. As

often these paths have proved to be either dead

ends or just short-term palliatives, the next

routes considered and debated are the legal

ones. Hence, few authors examine the formal

ways of amending32 or modifying33 treaties’

provisions, treaty revision34, denunciation or

termination, exploring a number of issues to

be considered when discussing possible

withdrawal from one or all of the UN drug

control conventions. 

These possibilities are provided for in the

three drug conventions. The provisions for

amendments are to be found in Article 47 of

the Single Convention of 1961, Article 30

Convention on Psychotropic Substances of

1971 and Article 31 United Nations Conven-

tion against Illicit Traffic in Narcotic Drugs
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and Psychotropic Substances of 1988.35 Provi-

sions for denunciation and termination of the

treaties are stipulated in Article 46 of the 1961

Convention, Article 29 of the 1971 Convention

and Article 30 of the 1988 Convention.36

Unlike the previous instruments, namely the

1961 and 1971 Conventions, the 1988 Conven-

tion has no termination clause. This means

that, as rightly pointed out by David Bewley-

Taylor37 and Fazey et al38, according to Article

55 of the Vienna Convention on the Law of

Treaties (VCLT)39 the 1988 Convention will

remain in force even if it has only one single

State Party. This feature of the 1988 Conven-

tion is the object of great distress in the anti-

prohibitionist camp. However, the absence of a

termination clause is obviously intentional.

This is exactly the form in which the 1988

Convention was ratified by 188 States Parties.40

The examination of the legal routes often

amounts to just to a theoretic exercise in these

papers and it is quickly abandoned in favor of

the informal solutions. For example, Krzystof

Krajewski states in his paper from 199941 that

from a legal point of view, “the UN conven-

tions impose very serious limitations on the

signatories’ development of unique national

drug policies. The chances of changing this

situation, repealing or substantially amending

these conventions are extremely slim.”42 He

concludes that, “Unfortunately, implementa-

tion of more rational drug policies, including

not only legalization but also decriminaliza-

tion, would probably require amending the

1988 Convention, repealing Article 3 para-

graph 2. As mentioned before, such an amend-

ment will doubtfully occur anytime in the near

future.”43 David Bewley-Taylor44 discusses in

greater details in his 2003 paper Challenging

the UN drug control conventions: problems and

possibilities the two possible alternatives, modi-

fication and amendment45, and soon comes to

the conclusion that “difficulties beset the

options available to create more room for

manoeuvre within the current regime. Any

attempts to modify or amend any of the

Conventions would certainly run up against

opposition from the prohibition-oriented

group who could easily work the provisions of

the treaties to block any progress. In order to

circumvent such stasis, Parties may wish to

consider withdrawing from the treaties.”46

While debating denunciation procedures he

concludes that this option is theoretically plau-

sible but practically “highly improbable that

the denunciation route could be employed to

formally terminate the treaties.”47 According to

Bewley-Taylor, getting 140 countries (the

number of Parties in 2002) to denounce the

Single Convention seems an implausible

scenario. Similar conclusions are reached by

Bewley-Taylor, Cindy Fazey, and Tim Boek-

hout van Solinge in their paper The Mechanics

and Dynamics of the UN System for Interna-

tional Drug Control, published in 2003. They

also consider that Parties incur “enormous

difficulties” in their attempts to modify or

amend the drug conventions; hence the way to

go is withdrawal from the treaties. But accor-

ding to these author’s assessment, “while the

prospects for treaty termination may be

limited, states may wish to use denunciation to

extricate themselves from the current

system”48. This possibility is also deem ed as

highly problematic as “Open defection from the

drug prohibition regime would… have severe

consequences: it would place the defecting

country in the category of a pariah ‘narcostate,’

generate material repercussions in the form of

economic sanctions and aid cut offs, and

damage the country’s moral standing in the

international community.”49 Henceforward,

States Parties are advised to “simply ignore the

treaties or certain parts of them”50; “to more

actively pursue the quiet path… interpret ing

the ambiguities within the Conventions in the

light of their own needs… especially in relation

to the de-penalization of possession of illicit

drugs and the use of controlled drugs for medi-

cinal reasons”;51 ignore the International
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Narcotics Control Board (INCB) advice; create

a group of like-minded states who can rage

against the present drug control regime and its

UN machinery, and to pressure itself and

initiate a regime change.

The latitude within the drug treaties or the

room for manoeuvre within the current

regime is trawled through the three drug

conventions, the general features of interna-

tional law and the various provisions of the

Vienna Convention on the Law of Treaties

(VCLT).52

Some such examples are: 

1. The vagueness of the drug conventions

An indicated escape route, or “loophole”

exploitable in the advantage of the states

wishing to depart from the present drug

control regime is that the international drug

conventions “are formulated in a very broad,

even vague manner.”53 For example, Krzystof

Krajewski explains the vagueness of the

conventions’ provisions as the result of the

State Parties’ negotiations while adopting the

instruments and of the need to accommodate

different legal systems. But in this regard there

are no differences between the three UN drug

conventions and other conventions between

states. The Vienna Convention on the Law of

Treaties, the instrument that codifies the rules

that guide treaty relations between states, in

Article 2(1) (a) explains that “‘treaty’ means an

international agreement concluded between

States in written form and governed by inter-

national law… whatever its particular designa-

tion”.54 Hence any treaty implies a clear and

voluntary intention to establish legal relations

and is a result of negotiations and bargaining

procedures, a compromise between states. Trea-

ties create legally binding rights and duties for

the contracting parties and remain the most

important means of regulating international

relations. 

All conventions pass through the processes

of adoption; “the formal act by which the form

and content of a proposed treaty text are esta-

blished. As a general rule, the adoption of the

text of a treaty takes place through the expres-

sion of the consent of the states participating

in the treaty-making process. Treaties that are

negotiated within an international organiza-

tion will usually be adopted by a resolution of a

representative organ of the organization whose

membership more or less corresponds to the

potential participation in the treaty in ques-

tion. A treaty can also be adopted by an inter-

national conference which has specifically been

convened for setting up the treaty, by a vote of

two thirds of the states present and voting,

unless, by the same majority, they have decided

to apply a different rule.”55

If we are to apply Krajewski’s logic, the

whole international system would become a

legal minefield, providing no accountability or

foreseeability for the States Parties.

2. The non self-executing nature of the 
conventions

According to David Bewley-Taylor, “room for

interpretation” is to be found in the fact that

the conventions are not of self-executing

nature56 and because “often vocal in its criti-

cism of national policy, the INCB, as the body

responsible for overseeing the operation of the

treaties, has no formal power to enforce the

implementation of the Convention provisions,

nor has the Board the formal power to punish

parties for non-compliance.”57 This gives,

according to the author, States Parties freedom

in formulating domestic policies against the

INCB’s advice. 

The author appears not to have taken into

account the fact that none of the UN treaties is

self-executing and that none of the monitoring

bodies has the ability to literally punish coun-

tries for non-compliance. This feature of inter-

national law often stimulates debates and even

contestations related to the real legal value of

international law as law. This is contrasted to

the assumption that at the national level the
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law is enforced. But as pointed out by Martin

Dixon, “It might be that the assumed certainty

of enforcement of national law masks its true

basis and, in the same way, enforcement may

be irrelevant to the binding quality of the inter-

national law. For example, a better view of

national law may be that it is ‘law’ not because

it will be enforced, but because it is generally

accepted as such by the community to whom it

is addressed: the local population. The national

society recognizes that there must be some

rules governing its life, so long as these come

into existence in the manner accepted as

authoritative… they are binding. In other

words, the validity of ‘law’ may depend on the

way it is created, that being the method

regarded as authoritative by the legal subjects

to whom it is addressed. The fact of enforce-

ment may be a reason why individuals obey the

law (and that is not certain), but it is not the

reason why it is actually law. In international

law, then, the fact that rules come into being in

the manner accepted and recognized by the

states as authoritative… is enough to ensure

that ‘law’ exists… While international law has

never been wholly dependent on a system of

institutionalized enforcement, the absence of a

‘police force’ or compulsory court of general

competence does not mean that international

law is impotent.”58

This is the very nature of the international

law and this is the place where “good faith”

should apply. States are trusted to honor the

agreement made by signing/ratifying the

instrument. 

It is absolutely clear that an international

police directly enforcing these formal agree-

ments will not be established anytime soon,

neither for the international drug control trea-

ties nor for the other instruments. 

3. Article 31 of the Vienna Convention on the
Law of Treaties 

Another escape route or way to find “some

room for interpretation at the national level”59

is found in the context of Article 31 VCLT,

which compels countries “to interpret treaties

in good faith, respect the ‘object and purpose’

of the Conventions and thus, within the con -

text of this discussion, adhere to the standards

and norms of the global drug control

regime.”60

It is true that the principles of treaty inter-

pretation are rather complicated matters; this

is why a good deal of texts has been devoted to

this topic. However, when discussing the

subject of treaty interpretation, VCLT Articles

31 and 32 are the first places where clarification

is to be found. Therefore, we should throw a

glance at VCLT Article 31 to estimate the

proportions of the so-called “room for inter-

pretation” permissible in the context of the

drug conventions.

As indicated by the International Law

Commission, the attempt to “isolate and codify

the comparatively few general principles which

appear to constitute general rules for the inter-

pretation of treaties” was not an easy task but

an extremely important one; “the Commission

considered that there were cogent reasons why

it should be attempted. First, the interpretation

of treaties in good faith and according to law is

essential if the pacta sunt servanda rule is to

have any real meaning. Secondly, having regard

to the divergent opinions concerning methods

of interpretation, it seemed desirable that the

Commission should take a clear position in

regard to the role of the text in treaty interpre-

tation.”61 The Commission further elaborated:

“When a treaty is open to two interpretations

one of which does and the other does not

enable the treaty to have appropriate effects,

good faith and the objects and purposes of the

treaty demand that the former interpretation

should be adopted.”62 However, “extensive” or

“liberal” interpretation, in the sense of an

interpretation going beyond what is expressed

or necessarily implied in the terms of the

treaty, is described by the same source as being

highly avoidable. The Commission actually
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tried to discourage any “attempts to extend the

meaning of treaties illegitimately on the basis

of the so-called principle of ‘effective interpre-

tation’.”63 The same view was expressed by the

International Court of Justice, which empha-

sized that the adoption of “an interpretation

which ran counter to the clear meaning of the

terms would not be to interpret but to revise

the treaty.”64

The International Law Commission elabo-

rated in relation to VCLT Article 3165 as

follows: “The first – interpretation in good

faith – flows directly from the rule pacta sunt

servanda. The second principle is the very

essence of the textual approach: the parties are

to be presumed to have that intention which

appears from the ordinary meaning of the

terms used by them. The third principle is one

both of common sense and good faith; the

ordinary meaning of a term is not to be deter-

mined in the abstract but in the context of the

treaty and in the light of its object and

purpose.’’ These principles have repeatedly

been affirmed by the Court. The present Court

in its Advisory Opinion on the Competence of

the General Assembly for the Admission of a

State to the United Nations said:

‘The Court considers it necessary to say that

the first duty of a tribunal which is called

upon to interpret and apply the provisions of a

treaty, is to endeavour to give effect to   them in

their natural and ordinary meaning in the

context in which they occur. If the relevant

words in their natural and ordinary meaning

make sense in their context, that is an end of

the matter.

In addition, the Permanent Court, in an

early Advisory Opinion, stressed that the

context is not merely the article or section of

the treaty in which the term occurs, but the

treaty as a whole: 

‘In considering the question before the

Court upon the language of the Treaty, it is

obvious that the Treaty must be read as a

whole, and that its meaning is not to be deter-

mined merely upon particular phrases which,

if detached from the context, may be inter-

preted in more than one sense.’”66

In this context, it is difficult to understand

how “room for interpretation”, in the sense of

adopting a lax policy in relation to recreational

drug consumption, is to be found in VCLT

Article 31and how VCLT Article 31 is to sustain

such a position. 

Authors like David Bewley-Taylor also over-

look the sources VCLT Art. 31 indicates as

recommendable to resort to for the purpose of

the interpretation of a treaty. As stipulated by

VCLT Article 31, “a treaty shall be interpreted

in good faith in accordance with the ordinary

meaning to be given to the terms of the treaty

in their context and in the light of its object

and purpose”,67 and “the context for the

purpose of the interpretation of a treaty shall

comprise, in addition to the text, including its

preamble and annexes:

(a) any agreement relating to the treaty

which was made between all the parties in

connection with the conclusion of the treaty; 

(b) any instrument which was made by one

or more parties in connection with the conclu-

sion of the treaty and accepted by the other

parties as an instrument related to the treaty.”68

It should be illustrative to look at the

preambles of the drug conventions to under-

stand their spirit, to cast an appropriate light

on the object and purpose of these instru-

ments. As stated by the International Law

Commission, it is a fact that “the preamble

forms part of a treaty for purposes of interpre-

tation is too well settled to require

comment.”69 The same source elaborated in

relation to the preamble of a treaty that “the

Court has more than once had recourse to the

statement of the object and purpose of the

treaty in the preamble in order to interpret a

particular provision.”70

The Single Convention’s Preamble states:
“The Parties, 
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Concerned with the health and welfare of

mankind, 
Recognizing that the medical use of narcotic
drugs continues to be indispensable for the re-
lief of pain and suffering and that adequate
provision must be made to ensure the avail-

ability of narcotic drugs for  such purposes, 
Recognizing that addiction to narcotic drugs
constitutes a serious evil for the individual and
is fraught with social and economic danger to

mankind, 
Conscious of their duty to prevent and combat

this evil, 
Considering that effective measures against
abuse of narcotic drugs require coordinated

and universal action…”71

The 1971 Convention’s Preamble affirms:
“The Parties, 
Being concerned with the health and welfare of

mankind, 
Noting with concern the public health and so-
cial problems resulting from the abuse of cer-

tain psychotropic substances, 
Determined to prevent and combat abuse of
such substances and the illicit traffic, to which

it gives rise, 
Considering that rigorous measures are neces-
sary to restrict the use of such substances to le-

gitimate purposes, 
Recognizing that the use of psychotropic sub-
stances for medical and scientific purposes is
indispensable and that their availability for
such purposes should not be unduly 

restricted, 
Believing that effective measures against
abuse of such substances require co-ordina-

tion and universal action,”72

And finally, the 1988 Convention’s Preamble

enunciates as follows:
“Deeply concerned by the magnitude of and
rising trend in the illicit production of, de-
mand for and  traffic in narcotic drugs and
psychotropic substances, which pose a seri-
ous threat to the health and welfare of
human beings and adversely affect the eco-
nomic, cultural a political foundations of so-

ciety, 
Deeply concerned also by the steadily increas-
ing inroads into various social groups made
by illicit traffic in narcotic drugs and psy-
chotropic substances, and particularly by the

fact that children are used in many parts of
the world as an illicit drug consumers market
and for purposes of illicit production, distri-
bution and trade in narcotic drugs and psy-
chotropic substances, which entails a danger

of incalculable gravity,
Recognizing the links between illicit traffic
and other related organized criminal activi-
ties which undermine the legitimate
economies and threaten the stability, security

and sovereignty of States,
Recognizing also that illicit traffic is an inter-
national criminal activity, the suppression of
which demands urgent attention and the

highest priority,”
Aware that illicit traffic generates large finan-
cial profits and wealth enabling transnational
criminal organizations to penetrate, contam-
inate and corrupt the structures of govern-
ment, legitimate commercial and financial

business, and society at all its levels,
Determined to deprive persons engaged in 
illicit traffic of the proceeds of their criminal
activities and thereby eliminate their main

incentive for so doing,
Desiring to eliminate the root causes of the
problem of abuse of narcotic drugs and psy-
chotropic  substances, including the illicit 
demand for such drugs and substances and
the enormous profits derived from illicit 

traffic,”73

These preambles do not leave many options in

relation to the recreational/non-medical and

non-scientific use of narcotic drugs and

psychotropic substances for the States Parties.

Hence it will be difficult to consider decrimi-

nalization or de-penalization/de facto legalisa-

tion as viable options under the present legal

setting without giving them, and especially to

’88 convention Article 3(2), an interpretation

which runs counter to the clear meaning of the

terms involved. 

Notwithstanding all these facts, authors like

David Bewley-Taylor still consider that “This

situation certainly leaves some room for inter-

pretation at the national level and conse-

quently presents signatory nations with a

degree of freedom when formulating domestic

policies. Such a situation explains the varia-

tions that exist within Europe today, including
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the de facto legalisation of personal cannabis

possession in a number of countries.”74

4. The fundamental changes of circumstan-
ces, clausula rebus sic stantibus 
Another suggested solution is to push for rein-

terpretation or even termination of treaties on

the grounds of fundamental changes of circ-

umstances. Bewley-Taylor suggests that, “Bear -

ing in mind the dramatic changes in the nature

and extent of the drug problem since the 1960s,

this doctrine of rebus sic stantibus could

probably be applied to the drug treaties.”75 This

is actually another dead end in relation to the

prescription of the doctrine of rebus sic stan-

tibus76 and its applicability in relation to the

drug conventions. Aside from its complete

inappropriateness as per VCLT Article 62,77

even at theoretical level, this clause is extremely

limited scope in international law practice and

it is of a rather controversial nature. For

example, the International Court of Justice

ruled that “the stability of treaty relations

requires that the plea of fundamental changes

of circumstances be applied only in excep-

tional cases.”78

Other papers suggest that the drug conven-

tions are too old and they fail to acknowledge

the reality in relation to the HIV/AIDS

epidemic. This argument is flawed, as the last

drug convention was adopted in 1988, a time

when HIV was by no means a negligible

phenomenon. We should also mention in this

context that all three drug conventions provide

for treat ment as an alternative or in addition to

conviction or punishment, aftercare, rehabili-

tation or social reintegration of the

user/offender.79

Finally, in relation to the prescription of the

doctrine of rebus sic stantibus and its applicabi-

lity in relation to the drug conventions in the

context of the HIV/AIDS epidemic, Fazey et al.

in discussing Possibilities for changing the

current treaties – Disregarding the Treaties

admits that: “the selective application of such a

principle would call into question the validity

of many and varied conventions. Furthermore,

since the treaties fulfill an important role in the

control of licit pharmaceuticals any

withdrawal from the international treaty

system would certainly be problematic.”80

Although this strategy is a legal dead end, it

is still pursued and promoted, not just by some

NGOs, but more recently and surprisingly by

some UN agencies and bodies. One remarkable

example in this regard is UNODC. In 2008 the

Executive Director, Antonio Maria Costa,

suggested that the three drug conventions are

obsolete and that the changed circumstances

have to be considered in answering any ques-

tion about implementation of the interna-

tional drug control system in the 21st century.

Clearly, we must humanize our drug control

regime which appears too many to be to deper-

sonalized and detached from their day-to-day 

lives.”81

However, considering the controversial,

convoluted and compound nature of the

HIV/AIDS argument, we have decided to

address this issue in a separate study.

II. The human rights group:
The human rights political agenda could be

described as one of the biggest successes of the

last 60 years. From few documents with limited

legal effect,82 there is today a substantial array

of international human rights instruments,

bodies, institutions, tribunals and courts which

monitor and implement this regime. As

mentioned above, an impressive number of

NGOs act as watchdogs for this regime. 

Progressively, the language of human rights

has become a source of power and authority.

Today an allegation that a state, a leader or a

regime is violating human rights is one of the

gravest to be associated with. But like other

sources of power, the power of the language of

human rights is exposed to abuses. We can also

see inappropriate uses of human rights

discourse where the language of human rights
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is employed to attain political ends that are

contrary to the wording of human rights law.

As previously discussed, every human rights

campaign has to be validated by existing hard

law instruments. Ultimately, we have to

acknowledge that human rights are not about

people’s feelings, intentions or wishes; they are

laws codified in international legal instru-

ments.  

In general, the sources83 addressing the rela-

tionship between the human rights regime and

the international drug control regime tend to

group. According to our survey, it is very

seldom that a human rights/drug control paper

is issued by one author or one single organiza-

tion.84 It is a guessing game as to whether a

pooling of intellectual expertise is the reason

for this collaboration or if it is a strategy to gain

authority, influence and attention. For the

citizen or the politician who is not directly

concerned with drug control policy, a list of

names of authors or organizations will pass

unnoticed; however, attaching names

like Human Rights Watch or a UN Special

Rapporteur (e.g. the Special Rapporteur on

torture and other cruel, inhuman or degrading

treatment or punishment or the Special

Rapporteur on health) guaranties better credi-

bility and exposure. But this is not the only stra-

tegy involved. These organizations’ game plan

seems extremely well devised; they merge and

divide according to the task and aim. Their

numbers impromptu mushroom and they

produce whatever thoroughbred or crossbreed

is needed in a specific context, from youth orga-

nizations and pro-marijuana parents’ grass-

roots networks, to every entity imaginable.

Many documents have been issued by the

unholy trinity of Harm Reduction Interna-

tional/International Harm Reduction Associa-

tion, Open Society Institute and Human Rights

Watch, but when influence is to be gained by

using a larger number of voices, they will sepa-

rately issue reports or papers. As mentioned in

the beginning of this chapter, by using the

Google web search engine for word combina-

tions such as NGO+drugs+human rights, we

obtained an impressive number of results.

However, even if the number and geographical

coverage of NGOs and entities dealing with

human rights and drug policy appears overw-

helming, in our final analysis, the arguments

and the style of these publications indicate few

instances of pre-eminence and éminence grise,

often stemming from the United Kingdom.

Often these papers/reports label the interna-

tional drug control regime, regulated by the

three drug conventions, as “overwhelmingly

prohibitionist”85, moralistic, demonizing and

dehumanizing of people who use drugs, aggra-

vating discrimination against people who use

drugs and generating widespread serious

human rights violations.86 The same regime is

described as leading to “the denial of human

rights to people who use drugs.”87 The current

approach in international drug policy is

equated with the “war on drugs”, even though

none of these papers define the concept of “war

on drugs” or describes in detail what this

approach entails. The drug control regime is

deplored for the alleged human rights abuses it

provokes and for worsening national and inter-

national security and development.88

Some of these papers state that the interna-

tional drug conventions have been developed,

interpreted and implemented “in a vacuum

from human rights law.”89 This situation is

seen as possible because the human rights

machinery mostly ignored the issue of drug

control. This is deemed as being at odds with

the obligation imposed to UN structures and

its Member States by the Charter of the United

Nations to promote, encourage and observe

universal “respect for human rights and for

fundamental freedoms for all without

distinction as to race, sex, language, or reli-

gion.”90 The next step in some of these papers

is to state the existence of a conflict between

the two regimes (human rights and drug

control) and to invoke Article 103 of the UN
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Charter to assess the primacy of human rights

within the United Nations system.91 For

example, the 2009 HRW, IHRA and Canadian

HIV/AIDS Legal Network’s Report: Recalibra-

ting the Regime: The Need for a Human Rights-

Based Approach to International Drug Policy,

published by Beckley Foundation Drug Policy

Programme (BFDPP), states: “While the

human rights norms are absent from the

preambles of the three UN drug control trea-

ties, this does not mean the UN narcotics

control regime is free to operate without

complying with human rights law… More

importantly, however, the UN, its agencies and

member states are bound by their overarching

obligations under articles 1, 55 and 56 of the

Charter of the United Nations to promote

‘universal respect for, and observance of,

human rights and fundamental freedoms’.

Under article 103 of the Charter, ‘In the event

of a conflict between the obligations of the

Members of the United Nations under the

present Charter and their obligations under

any other international agreement, their obli-

gations under the present Charter shall prevail.’

This means that international treaties on

narcotics control must be interpreted so as to

comply with the overarching duty to respect

and observe human rights.”92

However, without denying the relevance of

human rights for the drug control regime, as

for any other international legal sphere, we

have to admit that the issue of UN Charter

Article 103 is by no means as straightforward

as these authors93 wish and suggest. For

example, the Koskenniemi Report of the Study

Group of the International Law Commission

Fragmentation of International Law: Difficulties

Arising from the Diversification and Expansion

of International Law94 (hereafter Koskenniemi

Fragmentation of International Law Report)

states: “Much of the concern over the fragmen-

tation of international law emerges from the

awareness of the ‘horizontal’ nature of the

international legal system. The rules and prin-

ciples of international law are not in a hierar-

chical relationship to each other… This is a key

difference between international and domestic

legal systems. Whereas domestic law is orga-

nized in a strictly hierarchical way, with the

constitution regulating the operation of the

system at the highest level, there is no such

formal constitution in international law and,

consequently, no general order of precedence

between international legal rules… There is an

important practice that gives effect to the

informal sense that some norms are more

important than other norms and that in cases

of conflict, those important norms should be

given effect to. In the absence of a general

theory about where to derive this sense of

importance, practice has developed a vocabu-

lary that gives expression to something like an

informal hierarchy in international law...

namely Article 103 of the United Nations

Charter, the concepts of peremptory norms

(jus cogens) and obligations erga omnes.”95 The

Study Group of the International Law

Commission elaborated in the Fragmentation

Report A/CN.4/L.702,96 “International law is a

legal system. Its rules and principles (i.e. its

norms) act in relation to and should be inter-

preted against the background of other rules

and principles. As a legal system, international

law is not a random collection of such norms.

There are meaningful relationships between

them. Norms may thus exist at higher and

lower hierarchical levels, their formulation

may involve greater or lesser generality and

specificity and their validity may date back to

earlier or later moments in time.”97

Regarding UN Charter Article 103 we have

to acknowledge that its primacy is expressly

mentioned under article 30 (1) VCLT.98

However, as indicated by Koskenniemi Frag-

mentation of International Law Report, Article

103 does not stipulate that the UN Charter

prevails, but refers to obligations under the

Charter,99 more specifically, as Humphrey

Waldock put it, “the very language of Article
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103 makes it clear that it presumes the priority

of the Charter, not the invalidity of treaties

conflicting with it.”100 The Koskenniemi Frag-

mentation of International Law Report further

elaborates: “A clear-cut answer to this question

(priority or invalidity?) cannot be received

from the text of Article 103. Yet the word

‘prevail’ does not grammatically imply that the

lower-ranking provision would become auto-

matically null and void, or even suspended.

The State is merely prohibited from fulfilling

an obligation arising under that other norm.

Article 103 says literally that in case of a

conflict, the State in question should fulfil its

obligation under the Charter and perform its

duties under other agreements in as far as

compatible with obligations under the

Charter.”101

Returning to the arguments advanced by

various authors102 in relation to the human

rights and international drug regimes and their

relation to UN Charter Article 103, we should

consider UN Charter Articles which establish

states’ obligations under the this instrument.

Article 1 deals with the Purposes of UN103 and

Article 2 establishes the Principles members

have to apply, in pursuit of the Purposes stated

in Article 1.104 As discussed in Chapter 1, the

preamble is also a useful tool in understanding

the object and purposes of an instrument, in

this case the UN Charter.105 Taking into consi-

deration all these elements, we cannot reach the

same conclusion as the mentioned authors.106

The international drug control policy, even if

not specifically named as such, falls under

“international problems of an economic, social

character” mentioned by Article 1(3).

Moreover, both the preamble and Article 2 state

the importance of acting in good faith and

respecting “obligations arising from treaties,”

issues that these authors completely ignore

when describing three widely ratified interna-

tional instruments as obsolete and encouraging

States Parties to bypass them on ideological

reasons.

In this context we should remember that the

two articles of the Charter,107 which are mainly

invoked in relation to human rights, also

mention the achievement of “international co-

operation in solving international problems of

an economic, social, cultural, or humanitarian

character”108 as one of the purposes of the

United Nation, as per Article 1. UN Charter

Article 55 stipulates that UN should promote:

“(b) solutions of international economic,

social, health, and related problems; and inter-

national cultural and educational coopera-

tion.”109 Barrett and Nowak mention this fact

in their 2009 paper as follows: “during the San

Francisco Conference it was made clear that

drug control was a subset of ‘international

economic, social, health and related problems’

contained in Article 55, and for which the UN

had competence to consider. Today we refer to

this as the development pillar of the UN.”110

The international drug control policy attempts

to deal exactly with such problems. Hence it

would be difficult to consider under the UN

Charter the existence of a conflict between

these two regimes111 and to solve the issue

through Article 103, as long as the UN Charter

itself does not define any internal hierarchy.

The limited jurisprudence related to UN

Charter Article 103 fails to confirm the theory

that in the event of a conflict between the obli-

gations of the Members of the United Nations

under the Charter, human rights might prevail.

For example, in the 2005 Al-Jedda Case,112

where the claimant – an Iraqi/British citizen –

had been detained by British forces in Iraq for

10 months without being charged, the High

Court of Justice in Britain delivered its

judgment affirming the superiority of Security

Council resolutions over Britain’s human

rights obligations: “Firstly, the Court tested the

legality of the claimant’s detention against

what it called ‘the context of international

human rights law’... the Court added, neverthe-

less, that a hierarchy was also implicated: [f]or

the purposes of restoring and maintaining that
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peace and security without which there can be

no human rights within Iraq, the Security

Council has authorized such detention as is 

necessary for imperative reasons of security in

accordance with Article 78 of Geneva IV...

Secondly, the Court, discussing the rela-

tionship between the Charter of the United

Nations and all other treaty obligations,

concluded that Article 103 of the Charter of

the United Nations embraces also resolutions

of the Security Council and that actions taken

in pursuance of them prevail other treaty obli-

gations - even of human rights character.”113

However, even if no element suggests the

conclusion reached by these authors114, we

should note that the same argument referring

to UN Charter Article 103 was repeatedly used

by UNODC in their reports115, including the

Organization’s most comprehensive paper

discussing human rights and drug policy.116

Another argument sustaining the conflict

between human rights and international drug

control/primacy of human rights idea, accor-

ding to some of these authors, is found in the

resolutions adopted yearly by the General

Assembly entitled International cooperation

against the world drug problem, which in recent

years requested that drug control “must be

carried out in full conformity with the

purposes and principles of the Charter of the

United Nations and other provisions of inter-

national law, the Universal Declaration of

Human Rights and the Vienna Declaration and

Programme of Action on human rights, and, in

particular, with full respect for the sovereignty

and territorial integrity of States, for the prin-

ciple of non-intervention in the internal affairs

of States and for all human rights and funda-

mental freedoms, and on the basis of the prin-

ciples of equal rights and mutual respect.”117

Still, these papers concerned with human

rights/drug control ignore the paragraphs of

the same resolutions which state that the

General Assembly is gravely concerned that

“the world drug problem continues to consti-

tute a serious threat to public health and safety

and the well-being of humanity, in particular

children and young people and their families,

and to the national security and sovereignty of

States, and that it undermines socio-economic

and political stability and sustainable develop-

ment.”118 Also ignored is the fact that these

resolutions welcome Member States’ efforts to

comply with the three drug conventions.

Hence, the stated conflict between the two

regimes does not result from these resolutions. 

Moreover, as mentioned above, the same

General Assembly resolutions request that

drug control must be carried out in full confor-

mity with the Vienna Declaration and the

Programme of Action on Human Rights119,

adopted in June 1993, which specifically asks

that “the rights of the child should be a priority

in the United Nations system-wide action on

human rights”.120 This paragraph of the

Vienna Declaration is completely ignored even

by the authors who specifically quote this

instrument. For example, Barrett and Nowak

cite Vienna Declaration and Programme of

Action of 1993 to underline that Human rights

and fundamental freedoms are the birthright of

all human beings; their protection and promo-

tion is the first responsibility of Governments121

but neglect to mention the emphasis that this

Declaration puts on children’s rights.  

Another fact never discussed in relation to

these General Assembly resolutions on 

“International Cooperation against the World

Drug Problem” is that the latest such docu-

ment, A/RES/65/233, states the deep concern

about the need “to take all appropriate

measures, in -cluding legislative, administra-

tive, social and educational measures, to

protect children against the illicit use of

narcotic drugs and psychotropic substances as

defined in the relevant treaties, and to prevent

the use of children in the illicit production of

an trafficking in such substances”.122 This para-

graph replicates the language of CRC Article

33, a provision that is largely avoided and
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ignored in all papers dealing with human

rights and international drug control. The

exception is again the Barrett and Nowak 2009

paper which acknowledges that this is “the only

UN human rights treaty to deal specifically

with the issue” but discusses it in less than a

sentence123, clearly showing that the authors

believe that any other human rights instru-

ment is of greater relevance for drug control

policy. The authors state that “Meanwhile, in

the sixty years since the adoption of the

Universal Declaration, international human

rights law has developed to pursue the health

and ‘well being’ of everyone without discrimi-

nation”124 but propose a discriminatory selec-

tion of human rights, excluding any focus on

children’s rights and the interests of members

of the larger population that do not qualify as

drug users. 

Some of these papers begin by stating that a

conflict of ideologies exists between the human

rights and drug control regimes. For example,

Barrett and Nowak consider that “Unlike

human rights law, which focuses to a large

extent on the protection of the most vulne-

rable, the drug conventions criminalise specifi-

cally vulnerable groups. They criminalise

people who use drugs…”125 In the 2008 report

by Barrett et al. regarding the international

human rights system, it is stated that “In addi-

tion to the specific protections and freedoms

set out in each human rights treaty, a number

of key principles run throughout the conven-

tions that are of considerable relevance to

international drug control.”126 These listed

principles are: non-discrimination, protecting

the most vulnerable, and empowerment. On

the other hand, the international drug control

regime is seen as discriminatory against people

who use drugs; as failing to protect the most

vulnerable groups, including local farming

communities and drug users; and ignoring the

involvement of communities affected by drug

use, production and trafficking in designing

policies.127 Still, none of the characteristics

enumerated above, such as drug use, produc-

tion or trafficking of drugs, are immutable

characteristics that can make the case for direct

discrimination. It is rather unusual to raise

concern over discrimination and empower-

ment on instruments comprising penal provi-

sions against that specific activity. It would be

like complaining that the UN Convention

against Corruption discriminates against

corrupt people. Moreover, it is difficult to

credit the assumption that drug users consti-

tute the most vulnerable group in the society.

Some drug-using individuals are children,

women, elderly people, and people with disabi-

lities or who belong to a certain race or ethni-

city128, et cetera, but this cannot lead to the

conclusion that all drug users constitute the

most vulnerable group in society. Clearly most

people who have a lifetime prevalence of illicit

drug use do not develop a substance use

disorder (i.e. abuse or dependence). According

to Anand Grover, the UN Special Rapporteur

on the right of everyone to the highest attai-

nable standard of physical and mental health,

“drug use is not a medical condition and does

not necessarily imply dependence. Indeed the

majority of people who use drugs do not

become dependent and do not require any

treatment.’’129 Hence it is difficult to see the

reason for which the drug users’ category

should be described as primary victims or

particularly vulnerable? 

Many of the papers at hand count on the

imprecise usage of terms avoiding distinctions

between: drug users, injecting drug users

(IDU), drug dependant people, and even 

people living with HIV/AIDS. For example, the

Beckley Foundation report Recalibrating the

Regime: The Need for a Human Rights-Based

Approach to International Drug Policy while

discussing the principle of non-discrimination,

explains that states are requested to avoid

discrimination against individuals or groups on

clearly described grounds and the basis of

“other status”, which includes health status,
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including HIV status. The paper extends this

provision and discusses discrimination against

drug users. However, the two groups of people

living with HIV and drug users are distinct and

cannot be equated. As above mentioned, in the

words of the UN Special Rapporteur on the

right to health, drug use is not a medical condi-

tion and does not require treatment. Hence, in

which way does drug use qualify as other/

health status to be discriminated against?  

Another eloquent example of a document

that interchangeably uses these terms is the

2010 Health Advocacy Report issued by Inter-

national Federation of Red Cross and Red

Crescent Societies (IFRC) titled Out of harm’s

way – Injecting drug users and harm reduction.

The Report advocates strongly for “harm

reduction” and underscores the link between

“harm reduction” and human rights. The

paper pro -claims to be human rights-based in

an axiomatic way, without linking statements

to concrete human rights provisions. As stated,

the intent of this report is to “remind govern-

ments and National Societies of the obligation

to respect the human rights of injecting drug

users at risk of, or living with, HIV”130; how -

ever, the paper interchangeably talks about

“injecting drug use”, “drug use”, and “drug

users”, advocating for decriminalization of

drug use in all forms. In the same text IFRC

goes further and recommends that “All stake-

holders need to empower and listen to those

who use drugs: Their voices need to be heard

and their participation – in all aspects of deci-

sion and policymaking, planning and imple-

mentation – is absolutely critical.”131

A number of human rights papers and

reports devoted to casting a light on human

rights abuses committed “in the name of drug

policy”.132 Some of these have undeniable

merits, indicating severe problems in the

justice or medical systems of certain countries.

Without trying to minimize such concerns,

one should admit that these are not genera-

lized practices and that they often happen in

countries with precarious records on justice,

law enforcement, and human rights.133

Contrary to what some of these papers suggest,

the Commentary on the United Nations

Convention against Illicit Traffic in Narcotic

Drugs and Psychotropic Substances, 1988 under-

lines, while discussing Article 3 concerning

offences and sanctions: “While it is important

to stress that the Convention seeks to establish

a common minimum standard for implemen-

tation, there is nothing to prevent parties from

adopting stricter measures than those

mandated by the text should they think to do,

subject always to the requirement that such

initiatives are consistent with applicable norms

of public international law, in particular norms

protecting human rights.”134 Hence, one can

agree with some of these papers that the UN

bodies in charge of drug control could do

much more to condemn such abuses and to

advise States Parties in their implementation of

the drug conventions, but they cannot logically

conclude that the whole international drug

control system is complacent and compro-

mised. None of the drug conventions prescribe

the measures applied in these cases. 

A centrepiece of many of these papers is the

right to health, referring manly to Article 12 of

the International Covenant on Economic,

Social and Cultural Rights. Often present in

these papers are statements such as: “Indi-

viduals who use drugs do not forfeit the right

to the highest attainable standard of health….

the rhetoric of drug control has often been

used to undermine the right to health, particu-

larly in the area of the prevention of blood-

borne diseases such as HIV and hepatitis C

virus (HCV), both of which are easily trans-

mitted by unsafe injecting drug practices such

as the sharing of syringes”.135 The refusal of

some countries to implement “harm reduc-

tion” interventions is often seen as a violation

of the right to health.

As indicated in the literature, the right to

health stems primarily, but not exclusively136,
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from Article 12 of the International Covenant

on Economic, Social and Cultural Rights and is

one of the most ambiguous and debated

human rights provisions.137 General Comment

No. 14 issued by the UN Committee on

Economic, Social, and Cultural Rights

(CESCR) in 2000 constitutes the most compre-

hensive and reliable interpretation on the right

to health. This document makes reference to

drugs several times. For example, paragraph 15

discusses ICESCR Article 12.2(b) considering

that this provision “also… discourages… the

use of tobacco, drugs and other harmful

substances”. Paragraph 51 elaborates on “viola-

tions of the obligation to protect”, considering

that this follows from the failure of a State to…

“discourage production, marketing and

consumption of tobacco, narcotics and other

harmful substances…”138 Paragraph 4 elabo-

rates on “the highest attainable standard of

physical and mental health” which cannot be

purely equated with the right to health care,

but which includes “a wide range of socio-

economic factors that promote conditions in

which people can lead a healthy life, and

extends to the underlying determinants of

health”.139 Given such statements, it is difficult

to understand how the philosophy of “harm

reduction” can be equated with the right to the

highest attainable standard of physical and

mental health, or can be considered as fully

compliant with the requirements of this

human right especially when those defining

features are, according to the International

Harm Reduction Association (IHRA)140,

focused on the prevention of harm, rather than

on the prevention of drug use itself, and the

focus on people unable or unwilling to stop

their drug use. As explained in an IFRC paper,

“While many governments, organizations and

individuals would like to see a society free of

drugs, the aim of harm reduction program-

ming lies elsewhere.”141 The question is how

can we reconcile the disinterest in prevention

of illicit drug use or in reducing consumption

of such substances with discouragement of

drug use/consumption recommended in the

ICESCR under the right to health? 

In many of these papers, “harm reduction”

becomes the measuring stick for assessing

success in drug policy and compliance with

human rights. UN bodies are judged in rela-

tion to their indulgence or promotion of such

policies. Such an approach is highly proble-

matic. Except for the fundamental difference

in philosophy that “harm reduction” promotes

in comparison to the drug control regime and

even with regard to the right to health, the

existing disinterest in defining “harm reduc-

tion” makes it difficult to be assumed as a piece

of the drug policy or as a means of protecting

human rights. While some papers offer

examples of “harm reduction interventions”,

such as needle and syringe exchange programs,

opioid substitution therapy, overdose preven-

tion, drug consumption rooms, route transi-

tion interventions and outreach and peer

education,142 others go much further to

include policy change and justice system

reform as an integral component of “harm

reduction”.143

A set of papers were devoted to the 

International Narcotics Control Board (INCB)

position on “harm reduction”. INCB is “the

independent and quasi judicial control organ

monitoring the implementation of UN Drug

Control Conventions.”144 During 2007–2008,

several organizations published papers on this

issue. The content of these papers is very

similar and actually often amounts to an

ambush over INCB in relation to its reticence

in promoting “harm reduction”. These papers

quote each other to prove a general state of

discontent with the activity of the Board. For

example, Damon Barrett’s paper from 2008145

states that “the Board’s performance has been

widely criticized” quoting J. Csete and D.

Wolfe’s paper from 2007, Closed to Reason: The

International Narcotics Control Board and

HIV/AIDS, and D. Bewley-Taylor and M.
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Trace’s report, The International Narcotic

Control Board: Watchdog or Guardian of the UN

Drug Control Conventions?146 Using the same

references, Barrett also states that “INCB has

become a dangerous entity…promoting rigid

interpretations of their (the drug conventions)

many articles… adherence to outdated proce-

dures…a major international obstacle to the

implementation of HIV prevention and harm

reduction programmes.”147 The above

mentioned paper from 2007 authored by J.

Csete and D. Wolfe148 implies, in a quite

aggressive way, that the spread of HIV/AIDS is

somehow the Board’s fault, by being an

obstacle to prevent HIV and drug dependence,

by not responding favorably to scientific and

legal opinions, and by promoting or tolerating

“law enforcement patterns that accelerate HIV

transmission and represent clear human rights

violations.”149 All these papers ignore the

simple fact that drug consumption prevention

has a beneficial effect in relation to HIV/AIDS

and this is a clear part of the Board’s function,

as stipulated by Article 9 of the Single Conven-

tion of 1961. Recently, even UNAIDS stated in

relation to the drug problem in its latest Poli-

tical Declaration on HIV/AIDS adopted by the

General Assembly, 10 June 2011: “Note with

alarm the rise in the incidence of HIV among

people who inject drugs and that, despite

continuing increased efforts by all relevant

stakeholders, the drug problem continues to

constitute a serious threat to, among other

things, public health and safety and the well-

being of humanity, in particular children and

young people and their families, and recognize

that much more needs to be done to effectively

combat the world drug problem.”150

In 2008, the Transnational Institute (TNI)

published the paper entitled The INCB on

Harm Reduction. Catching Up, or Holding Back?

in which the treaty body is admonished for

being too cautious in relation to “harm reduc-

tion” and its recommendations to countries to

ensure that sterile syringe programs are carried

out in compliance with the provisions of the

international drug control conventions.

Moreover, the same source is obviously revolted

by the INCB’s lack of recommendations on

needle exchange services for drug offenders in

prison, despite its call for provision of adequate

services for this group. The TNI paper deems it

as odd that the treaty body calls instead “on

governments to ensure that access to illicit

drugs in prisons is terminated”151, even if the

INCB position in this regard is perfectly logical

in the context of the drug conventions and

especially of the Article 3 (5) (g) of the United

Nations Convention against Illicit Traffic in

Narcotic Drugs and Psychotropic Substances

from 1988.

INCB is criticized for issues such as lack of

transparency and lack of legal expertise.152 The

treaty body is often accused of operating

outside its mandate. We also learned, by incul-

cation, that INCB is “out of step” with the rest

of the UN on HIV/AIDS and “harm reduc-

tion”.153 Overall, the storm against INCB looks

less like a critique than a campaign to erode

adherence to INCB. As stated by Bewley-

Taylor, et al., what is proposed is the “softening

the predominantly prohibitionist interpreta-

tion of the Conventions adopted by the core

triangle of the UNDCP, CND and INCB and

bring them into line with other UN bodies like

UNAIDS who do engage with harm reduction

strategies.”154

There is of course nothing wrong with criti-

cizing a treaty monitoring body. There surely

has to be accountability, but there is a diffe-

rence between constructive criticism and

bullying. Criticism of a court is democratically

relevant, while the bullying of a court risks

undercutting the rule of law. We note that

many arguments against INCB are illogical, for

example, the argument that INCB follows the

law too strictly. Any monitoring body like

INCB or court has, as its only task, to indepen-

dently assess that existing norms have been

followed, not to change the law or to make new
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law. Also, the NGOs’ arguments in relation to

the INCB are often self-contradictory. INCB is

accused of mission creep/expanding and at the

same time accused of being too rigid/reducing

its reach, arguing that it does not adequately

address human rights, public health155 and, as

mentioned above, does not promote “harm

reduction”. 

In the same context, a few of the papers

devote space to the European Union, framing

this unique and hybrid type of regional organi-

zation156 as a preferential interpreter of inter-

national law. The argument made is that INCB

is in a difficult position since its interpretation

of the drug conventions, and notably on “harm

reduction”157, is not conforming to that of 

European Union (i.e. a global standard is not

conforming to a regional standard).158 In 2003,

at the time one of those comments was made,

the EU comprised circa 7% of the ratifying

states to the drug conventions.159 Hence, the

suggestion is that INCB and implicitly 93% of

ratifying states shall come to heel with the EU.

If the authors of these papers aspire to further

pursue this argument, it may be better to base

this type of argument on Article 38 (c) of the

Statute for the International Court of Justice

which enumerates as one of the sources of

international law: “the general principles of law

recognized by civilized nations”.160 In the senti-

ment of George Orwell: all states are equal, but

some are more equal than other.

III. The children rights group
When there is only one provision mentioning

“drugs” in any UN core human rights instru-

ment, as is the case with CRC Article 33, it

should be assumed that human rights discus-

sions on drugs will start with this provision,

and that the child protection aspect will be

highlighted. Not all the documents investi-

gated in this chapter discuss human rights so

they cannot all be faulted. However, those

which do address human rights must be

judged on their comprehension of CRC Article

33. The result is hardly encouraging. To

somehow paraphrase Professor Paul Hunt’s

statement from 2008:161 the papers examined

have created parallel universes between human

rights and children’s rights. 

The children rights group as described here,

greatly overlaps with the human rights group

and their contribution to the debate is rather

limited. Therefore the discussion here revolves

around two papers and three PowerPoint

presentations on the issue of children’s rights

and illicit drugs. 

The Harm Reduction and Human Rights

Programme (HR2) of the International Harm

Reduction Association/ Harm Reduction

International published three PowerPoint

presentations on children’s rights and drugs,

acknowledging the existence of CRC Art. 33,

and addressing this provision: Harm Reduc-

tion, Substitution Treatment and the UN

Convention on the Rights of the Child from

2007, Appropriate Measures? Drugs, Children

and Human Rights from 2008 and Drugs and

the UN Convention on the Rights of the Child:

Unpacking Article 33 from 2010.162 Given the

form of these presentations and the fact that

we could find no further elaboration, we

consider that an extensive discussion about

them is impossible without extensive guess-

work. However, a few lines of reasoning can be

distinguished and deserve attention.

In the 2007 Bucharest presentation163 the

starting point for the discussion is neither the

child nor the minimum standards set in the

Convention on the Rights of the Child, but

instead an agenda to support some form of so-

called “harm reduction”. The second slide sets

out the key concern of the authors: the

“Unwill ingess of parents and government offi-

cials to admit that young people use drugs”.164

The assessment is not child-centred and gives

no consideration to what Article 33 actually

states, notably that all children shall be

protected from illicit drug use and their invol-

vement in production/trafficking shall be
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prevented. The authors show no concern for

the fact that children are taking drugs, or that

they are used in production or trafficking

thereof. Rick Lines and Damon Barrett are

only interested in that “harm reduction” can be

provided to anyone using drugs. We shall note

that no definition of “harm reduction” is

provided. However, the presentation’s conclu-

sion is that “Denial of harm reduction

programmes and services to children and

young people, including subsitiution treat-

ment, violates the Convention on the Rights of

the Child.”165

The reductionist interpretation of CRC

Article 33 continues in the London 2008

presentation.166 Here, Damon Barrett disco-

vered a new angle, namely to isolate “appro -

priate measures” from the rest of CRC Article

33. The author suggests that the core message

of CRC Article 33 is that no inappropriate

measures can be allowed. The presentation

does not discuss Article 33 per se, but only the

“appropriate measures” in the first part,

leaving out any reflection on what the child

shall be protected against and what should be

prevented (use of illicit drugs and their use in

the illicit production and trafficking of such

substances), or what means/measures are

appropriate to protect/prevent these pheno-

mena. By giving preference to form before

content, the presentation reduces and under-

mines the scope of the minimum protection

level offered by CRC Article 33. The presenta-

tion is also discriminatory in that it only consi-

ders children who use drugs, ignoring all

others directly impacted by drug use.

Only in its third attempt, the Bogota 2010

presentation,167 does the International Harm

Reduction Association/International Centre

on Human Rights and Drug Policy manage to

go beyond fully obscuring the text of CRC

Article 33. The author briefly admits that there

is a text in CRC Article 33 which calls for

prevention. However, the author immediately

turns his attention on how to limit the scope of

Article 33 as much as possible. The first sugges-

tion is that children’s involvement in drug

production/trafficking would be less proble-

matic if drugs were not criminalized. A later

section of the presentation raises the issue of

“children as a justification” for a tough drug

policy.168  However, neither in this presentation

nor in other cases where this statement is

made, the author indicates any palpable

examples of the states which use CRC Art 33 as

justification for abusive measures in drug

control policy.

It is explained by the author that the 2010

presentation “sets out the simplistic messages

that surround article 33 of the CRC (the only

provision in any of the UN human rights trea-

ties to refer to drugs) that tend to limit the

article to prevention and to visions of a ‘drug

free world’.”169 One of the two examples

provided to illustrate the simplicity of such

messages is a slide stating that “Children have a

right to a drug free world.”170 This slide is a

capture from one of the 30-second animated

videos illustrating the rights spelled out in the

Convention of the Rights of the Child in a

child-friendly way, namely the cartoon dealing

with Article 33.171 These cartoons, commis-

sioned by UNICEF for the 20th anniversary of

the CRC and carrying UNICEF’s logo, were

aimed at making children familiar with the

rights stipulated by this instrument.172 Hence,

simplicity was exactly the intention of the

artists who made this video.

When reading the three presentations in

succession it appears that the authors have

good knowledge of international law and

human rights law, but they are not interested in

upholding the law as it is written. The “loop-

holes approach” in these papers resembles in

methodology the Krzystof Krajewski’s paper

from 1999,173 which was discussed at the

beginning of this chapter. The rationale for the

three PowerPoint presentations is not to affirm

existing human rights, but rather to establish

flanking protection when trying to normalize
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drug use, and toset out a drug policy in the

interest of “people who do not want to stop

using drugs”. In short, these presentations are a

far cry from the minimum standard in CRC

Article 33, child centered drug policies and

overall elements for child protection, as set out

in the 2008 UNICEF Child Protection Strategy.

As discussed in the first chapter of this

publication, protection against drug use and

prevention of children involvement in drug

trafficking and production belongs to the same

cluster of protections alongside those from

child sexual abuse and exploitation; child

economic exploitation, including child labour;

sale, trafficking and abduction of children and

other forms of exploitation.174 In all these

areas, prevention shall be a primary policy

measure. As mentioned above, almost all

papers discussed failed to even mention CRC

Article 33 and when it was finally brought up,

it was done so in a sketchy form.175 In fact, it is

often reduced to “all appropriate measures... to

protect children”, which is considered by the

author as the real qualifiers in the Article 33

text, as in his opinion “protecting children

from the illicit use of… and preventing their

use in the illicit production and trafficking of

such substances” are far too general to be direc-

tives. If we should apply the same logic to some

of the special protection measures, for example

Articles 22, 32, 34, 35, 38 and 39, we are left

with a lot of appropriate measures and plenty

of “protection” without knowing what for and

against what. The same provision “shall take all

appropriate measures… to protect children” is

to be found in a rather similar form at least 13

times (+2) in CRC Articles.176

In summary, these three PowerPoint presen-

tations on children’s rights and drugs further

underscore that these NGOs’ interest is not

human rights. The issue is promoting anti-

prohibitionism and so-called “harm reduc-

tion”. CRC Article 33 is treated not like a

minimum human rights standard but as a

problem around which one must navigate.

Special attention should be given to the

paper published in 2010 by the Children Rights

Information Network (CRIN): Children and

drug use.177 CRIN is the one of the largest

networks of child rights organizations that

works to improve the lives of children and to

“envision a world in which every child enjoys

all of the human rights promised by the United

Nations, regional organizations, and national

governments alike.”178 The un-authored CRIN

paper is just a collage of statements and quota-

tions from International Harm Reduction

Association (IHRA), Human Rights Watch,

Open Society Institute and authors associated

with these organizations. The main purpose of

this paper is to lobby for the de-criminaliza-

tion of illicit drugs and expansion of “harm

reduction” interventions. CRC Article 33 is

once again reduced to “appropriate measures”.

The only comments made on this provision of

the Convention on the Rights of the Child are

two citations from IHRA: “The crucial ques-

tion is: What do we mean by appropriate? The

IHRA suggest that zero tolerance, ‘just say no’

campaigns, random school drug testing and

school exclusions, and the denial of harm

reduction services for those under 18, are all

examples of inappropriate measures.”179

Instead of explaining what right to protection

the child has and what it means, the paper

attributes IHRA the status of a legal source and

axiomatically states what IHRA consider it not

to mean.

The CRIN paper concludes with the follow -

ing: “Children of drug-using parents are more

likely to be involved in crime, have behavioural

problems and display mental health difficul-

ties. Psychosocial and environmental risk

factors associated with parental drug use

further compound children’s vulnerability.

These vulnerabilities ‘may arise as the result of

fetal exposure to alcohol and drugs, poor or

inconsistent parenting, a chaotic environment

and/or financial challenges as a result of

parental substance use, increased risk of child
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neglect or abuse, trauma, parental separation

and risks associated with early exposure to

alcohol and drug use.’”180 No comments,

assessment or discussion are made on this

topic and its relation to CRC Article 33, to

other articles of the CRC, or to the interna-

tional drug policy. The only effort made by

CRIN is to link this statement to its source.181

For a global network for children’s rights

whose “inspiration is the United Nations

Convention on the Rights of the Child (CRC),

which we use to bring children’s rights to the

top of the international agenda”,182 it would be

expected that a paper addressing children and

drug use would start by addressing what CRC

Article 33 actually stipulates and paying due 

attention to the issue it mentions only at the

end: the way children’s lives and health are

affected by drug-using parents. This is especi-

ally important because similar conclusions can

be found in the United Nations Secretary-

General’s Study on Violence against Children183

and in WHO factsheet N°150 on child maltre-

atment, from 2010.184

The most comprehensive paper on drugs

and children’s rights was published in the

International Journal on Human Rights and

Drug Policy, vol. 1, 2010 and was authored by

Damon Barrett and Philip E. Veerman:

Children who use Drugs: The Need for More

Clarity on State Obligations in International

Law. The authors acknowledge the relationship

between and the relevance of the drug conven-

tions for Article 33 of the Convention on the

Rights of the Child and the extremely limited

attention the last prevision has received. Still,

the paper fails to address the relevance of CRC

Article 33 for the international drug regime.

However, the main point of this paper is that

all of these instruments are obsolete in the time

span from their adoption to the present time

because “much has changed in relation to

trends and patterns of drug use and drug

dependence among children and young

people… Many drugs now used by children

and young people did not exist in 1988. Far

fewer children and young people were using

drugs, and drugs had not become such a visible

aspect of adolescents’ lives. Today’s world for

children is very different in myriad ways. When

the Convention on the Rights of the Child was

adopted, the internet was still an experiment.

Today various ‘legal highs’ may be purchased

online. For the most part, however, the drug

conventions and the Convention on the Rights

of the Child remain stuck in the past, due to a

lack of analysis of their meaning for children

and young people who use drugs in the 21st

Century.”185

The authors suggest a more updated image

of childhood, where most young people are not

problematic drugs users but recreational or

experimental ones; their illicit drug use is tran-

sitional and does not imply health harms.

Hence, drug consumption is normalized; it is

considered a fact of life. Therefore, the appro -

priate answer in relation to this would be

promotion of “harm reduction”, without any

clear specification on which such measures they

consider as appropriate in relation to children,

and decriminalization of drug consumption.

The authors justify such a conclusion by consi-

dering that the Convention on the Rights of the

Child does not directly address the issue of

treatment for children who are drug dependent

and the limited and unspecific references to

treatment in the three drug conventions. Regar-

ding the first of these issues, it is surprising that

the authors of the paper succeeded in reviewing

the entire Convention on the Rights of the

Child but missed Article 39 which is closely

related to all special protection provisions in

CRC, including Article 33, and which provides

for: “all appropriate measures to promote

physical and psychological recovery and social

reintegration of a child victim of: any form of

neglect, exploitation, or abuse; torture or any

other form of cruel, inhuman or degrading

treatment or punishment; or armed conflicts.

Such recovery and reintegration shall take
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place in an en vironment which fosters the

health, self-respect and dignity of the child.”186

In relation to the second complaint on the lack

of specificity in the drug conventions’ previ-

sions on treatment of drug dependent people,

it might be considered that this feature is not

thus formed in order to justify abuses but

because it deems treatment as an evolving

concept. Hence, if the drug conventions were

very prescriptive and descriptive on this very

issue, the instruments would become obsolete

shortly after their adoption.

Moreover, accepting Barrett and Veerman’s

methodology could alter or render any CRC

special protection void. For example, one may

state, by paraphrasing the two authors and re -

placing the word “drugs” with “sex”, that the

Convention on the Rights is outmoded, as

much has changed in relation to children and

young people’s sexuality or in the way they

perceive sexuality.  One or two decades ago sex

had not become such a visible aspect of adole-

scents’ lives. As Barrett and Veerman state,

“Today’s world for children is very different in

myriad ways. When the Convention on the

Rights of the Child was adopted, the internet

was still an experiment.”187 Due to Internet

and media exposure, children and adolescents

have today a different perception of sex and

sexual experimentation. Nowadays children

may access or offer pornographic materials

online. “For the most part, however, the

Convention on the Rights of the Child remains

stuck in the past, due to a lack of analysis of its

meaning for children and young people” regar-

ding sexuality in the 21st century. Hence, using

this logic, one might also propose a reformula-

tion, if not a radical dismissal, of CRC Article

34 on child sexual exploitation and sexual

abuse. Similar claims can be made in relation

to other CRC articles and the only result of

such an approach would be to expose millions

of children to exploitation and abuse, or at the

very best, react ex post after children become

victims.

2.3. Other Issues

In the following chapter, we are going to indi-

cate a number of other issues of a more general

nature, often arising in some of the NGOs

papers that are relevant for this debate:

1. The ideal of a drug-free society
Many papers stand out against the aspiration

of a drug-free world either as expressed in the

slogan of the 1998 UN General Assembly

Special Session: “A Drug-Free World: We Can

Do It.”, or as a general philosophy behind the

drug control regime. This concept is regarded

as an “unrealistic proposition”188, “dangerous

utopia”,189 et cetera. As a Transform Drug

Policy Foundation paper from 2007 framed it:

“There is a well-recognised five-stage process

that many go through in response to receiving

catastrophic news – Denial, Anger, Bargaining,

Depression, and Acceptance. In this case, the

catastrophe is the realisation that a ‘drug-free

world’ is not going to happen and, worse, that

our seemingly intractable ‘drug problem’ is to a

large extent a self-inflicted nightmare. Modern

policy making is frozen in the opening stages

of denial and anger, creating a climate that is

intensely hostile to attempts to adjust to the

new environment and reinvest in the new

reality.”190 Hence, as long as the long-term goal

is considered utopian, this can justify an

informal departure of States Parties from the

prohibitionist-based UN drug conventions

towards “more reasonable/pragmatic” policies

and solutions which are suggested in a more or

less legalistic way.

For example, the British “centre of expertise

on drugs and drugs law”191 Release does not

even pretend to try to conform to any rules or

laws and states: “Rather than committing

ourselves to the fantasy of a drug-free world, 

something that never has existed and never

will, we should educate and regulate to restrict

their negative effects. Whether this happens

through a reinterpretation and reconfiguration
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of the present structure, or requires a more

radical overhauling of institutional and juri-

dical arrangements, remains to be seen.”192

Another example is Krajewski’s suggestion to

accept drugs as a part of everyday life because

“society will never be completely drug-free”193

and to take what he calls “the middle of the

road approach”, meaning advocate for de-

penalisation or decriminalization of drugs and

ultimately legalisation. These solutions would

allow societies to treat the demand side of the

drug problem as a purely social or medical

problem, and in this context “harm reduc-

tion”194 can take its place, as crown jewellery of

demand related policy.

These types of approaches are presented as

realistic or pragmatic thinking to be contrasted

to utopian aims. In this way, they could be

considered sensible if things are to be judged in

absolute terms, but not if we were to apply a

similar logic to goals such as eradication of

extreme poverty and hunger, achievement of

universal primary education, abolishment of

human slavery, discrimination, corruption, et

cetera. We could easily regard these goals as

utopian and abandon them for more prag-

matic solutions. According to this philosophy,

one can state that poverty, hunger, inequity in

education, slavery, discrimination, et cetera,

belong to a Darwinian world, and that they are

part of human nature, and that they have been

and always will exist; therefore, we should not

bother about them. If we continue with this

line of thinking, the only solution to these

problems might be to find some forms of

“harm reduction” for the poor, abused, discri-

minated people and never aspire or try to make

any fundamental changes.

Nevertheless, the achievement of a “drug-

free society” is an aspiration and the only

reasonable one in the context of the present

international legal framework. As long as the

UN drug conventions impose the limitation

“exclusively to medical and scientific purposes

the production, manufacture, export, import,

distribution of, trade in, use and possession of

drugs”195; CRC Article 33 requests States

Parties “to protect children from the illicit use

of narcotic drugs and psychotropic substances

as defined in the relevant international treaties,

and to prevent the use of children in the illicit

production and trafficking of such

substances”196 and International Labour Orga-

nization Convention 182 defines “the use,

procuring or offering of a child for illicit activi-

ties, in particular for the production and traf-

ficking of drugs as defined in the relevant

international treaties”197 as one of the worst

forms of child labour, a “drug-free world” is the

appropriate goal.

2. Drug use as self-destructive behaviour,
comparing drug use to suicide
Illicit drug consumption is sometimes consi-

dered as a subject of person’s privacy/auto-

nomy and subject to protection of individual

existence. For example, Manfred Nowak consi-

ders the prohibition or penalization of acts,

that in principle, only concern the individual,

such as committing suicide, using drugs or

refusing to wear safety helmets or seat belts,

falls under the right to personal self-

determination,198 and therefore accounts to

interference with a person’s autonomy. Conse-

quently, it is sometimes argued that people

have a right to use drugs as long as it does not

harm others or create hazards for society

because something which does not harm

others should not be deemed criminal. 

The question is whether or not drug

consumption constitutes an activity that does

not harm people around the user. Some legal

instruments, including the three drug conven-

tions, the Convention on the Rights of the

Child, and the ILO Convention 182, clearly do

not view drug consumption as an activity

harmful only to the drug user but rather one

that causes significant harm to others and to

society. Different positions are articulated by

civil society actors.
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Krajewski, for example, does not deny the

negative social implications of illicit drug

consumption, but he deems it just as self-

harm. Therefore, he suggests the principle that

“self-destructive behavior shall not be subject

to punishment is a plausible constitutional

argument which can excuse States from impo-

sing criminal sanctions on drug use. Criminal

law protects certain ‘legal values’ against

encroachments by third parties, but not

against those who have right to dispose of

those values.”199 He draws a parallel between

drug consumption and suicide, considering

that both can be regarded only as grave

social/medical problems. Hence, in his vision a

reasonable drug policy may “decriminalise an

activity that endangers or destroys one’s own

health while deeming it a social or medical

problem.”200

An important reality that this argument

overlooks is the fact that suicide is not related

to the worst forms of child labour as indicated

by ILO Convention 182; nor is it related to

child maltreatment, abuse and neglect, unlike

drug use which is a risk factor for these

problems, among others, as indicated by

WHO’s fact sheet N°150 from 2010.201

Moreover, unlike suicide, drug use does not

generate “an estimated $320 billion annu-

ally”202 in global criminal proceeds, and is not

linked to organized crime, corruption, et

cetera.  

However, even Krajewski concludes that this

principle is not always deemed as constitu-

tional;203 therefore it might not be the optimal

solution to be used when pressing/lobbying for

drug consumption decriminalization.

List of NGOs and similar entities 
considered:
1. Human Rights Watch (HRW) – “one of the

world’s leading independent organizations

dedicated to defending and protecting

human rights”;204

2. International AIDS Society (IAS) – “the

world’s leading independent association of

HIV professionals”.205 The International

AIDS Conferences are convene by this asso-

ciation;206

3. Drug Policy Alliance (DPA) – the US

“leading organization promoting alterna-

tives to the drug war”;207

4. Beckley Foundation (BF) – research and

Advocacy Institute, “a charitable trust that

promotes the scientific investigation of

consciousness and its modulation from a

multidisciplinary perspective;208

5. Harm Reduction International formerly

known as the International Harm Reduc-

tion Association (IHRA) – “one of the

leading international non-governmental

organizations promoting”209 harm reduc-

tion policies and practices;

6. International Centre for Human Rights

and Drug Policy (ICHRDP) – Organization

for production/dissemination of  articles

and reports/ the centre publishes and disse-

minates “original, peer-reviewed research

on drug issues as they relate to international

human rights law, international humanita-

rian law, international criminal law and

public international law”;210

7. International Drug Policy Consortium

(IDPC) – “a global network of 66 NGOs

and professional networks that specialize in

issues related to the production and use of

controlled drugs”;211

8. Open Society Foundations/Institute (OSI)

– international private operating and grant-

making foundation;

9. Hungarian Civil Liberties Union (HCLU)

– “a non-profit human rights watchdog

NGO”;212

10.Release: Drugs, The Law & Human Rights

– UK Drugs Policy Campaigner/Manager

of IDPC (above)/ “the national centre of

expertise on drugs and drugs law – provi-

ding free and confidential specialist advice

to the public and professionals” and

“campaigns for changes to UK drug
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policy”.213 The charity has hosted since

April 2008 International Drug Policy

Consortium214 (above);

11.Transform Drug Policy Foundation – a

charitable think tank dealing with UK and

international drug policy; 

12.Asian Harm Reduction Network (AHRN)

– network of organizations involved in

harm reduction in Asia;

13.Canadian HIV/AIDS Legal Network –

“advocacy organization working on the

legal and human rights issues raised by

HIV/AIDS”;215

14.Eurasian Harm Reduction Network

(EHRN) – regional network of organiza-

tions involved in harm reduction in Eastern

Europe/Near Asia;

15.Latin American Initiative on Drugs and

Democracy – an association of high profile

individuals from Latin America;

16.Caribbean Drug Research Institute 

(CDARI) – “a private nonprofit research

institution whose mission is to provide

unbiased scientific research in the field of

public health and medical consequences of

drug use in order to promote evidence

based public policy formation.”;216

17.Reference Group to the United Nations on

HIV and Injecting Drug Use – advisory

group to “UNODC, WHO, UNAIDS Secre-

tariat and relevant UNAIDS co-sponsors, as

well as other members of the Interagency

Task Team on injecting drug use, on effec-

tive approaches to HIV/AIDS prevention

and care among injecting drug users”;217

18.Transnational Institute (TNI) – an inter-

national think tank providing “intellectual

support to movements struggling for a

more democratic, equitable and environ-

mentally sustainable world”;218

19.Child Rights Information Network

(CRIN) – global child rights network; 

20.International Red Cross and Red Crescent

Movement – “world’s largest humanitarian

organization.”219

2.4. Conclusions

The papers/reports reviewed in this chapter

seem to agree that the three UN drug conven-

tions are prohibitionist in spirit and wording.

In Krajewski’s words, “there shall be no doubt

that the purpose of these Conventions is to

introduce some sort of a global prohibition.”220

Almost all reviewed actors/NGOs seem to

perceive this characteristic of the drug control

regime as being a hindrance to human rights. 

All reviewed papers adopt a martyred tone

in relation to the restrictive nature of the inter-

national drug control regime. Authors seem

motivated to pursue an alteration of the

present legal situation, to milk the hypothetical 

latitude within the drug treaties, loopholes, 221 or

the room for manoeuvre within the current

regime222, or to ignite a regime change using

informal means. The drug conventions are

deplored for being prohibitionist, moralistic,

and more recently, without a human face, and

contrary to human rights. The main point of

contention is Article 3(2)223 in the 1988

Convention and the obligation it imposes to

ratifying states to criminalize possession,

purchase or cultivation of narcotic drugs or

psychotropic substances for personal use.

The reviewed papers indicate an organic,

evolving strategy rather than a fixed one. The

haphazard path this evolvement has taken

points to bottom line opportunism in furthe-

ring anti-prohibition. As soon as one actor or

NGO has an ingenious idea, it becomes conta-

gious, as others are willing to take this on or to

further develop and promote it. 

The international drug laws are being

discarded as being incompatible with human

rights law, even if none of the human rights

conventions indicate ad litteram this path. New

rights, belonging to no treaty, are devised and

demanded, such as the right to “harm reduc-

tion”, “methadone as a human right”,224 et

cetera. The existing human rights are custo-

mized to fit a new category which is depicted as



60

the most vulnerable: the drug users. Hence, the

drug users are awarded a special status on the

basis of a preference for or habit of using

drugs.225 Appeals are made for the creation of

enabling legal environments for drug users,

indicating that the society and the stakeholders

have to “empower and listen to those who use

drugs… in all aspects of decision and policy-

making, planning and implementation”226. 

Moreover, the human rights conventions

and provisions favouring a child-centered

perspective, contrary to a user-centered focus,

are neglected, ignored or reduced. Article 33 of

the Convention on the Rights of the Child is

largely left outside from the discussion on

human rights. At the best, children’s vulnerabi-

lity is defined exclusively in relation to their

controlled substances user status and their

incapacity to access services for adult drug

users who are unable or unwilling to stop their

illicit drug consumption, where the focus of

such services is not the prevention of drug use

itself, but the given precedence to people who

continue to use drugs.227 Hence, illicit drug

consumption becomes the exclusive criterion

for establishing children’s vulnerability.

For these NGOs, international standards

can be helpful or can be in the way of drug

policy changes. The main principle is that the

end justifies the means; their political agenda

trumps the law.
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The subject of the present publication is the

relation between human rights and the inter-

national drug control regimes, thus United

Nations is the locus, where one must look for

guidance and expertise. 

The legal aspects of the relation between

these two spheres of international law have

been discussed in the previous chapters. 

Having established that the law is the first and

fundamental step in policy-making, the next

step is implementation on the ground. Ideally,

implementation moves via jurisprudence from

international monitoring bodies (in this case

the Committee on the Rights of the Child and

the International Narcotics Control Board) to

policy/programmatic advice from United

Nations bodies, to national level implementa-

tion. However, the Committee on the Rights of

the Child was virtually silent on this issue for 20

years, save for the laconic and detached conclu-

ding observations related to CRC Article 33 on

State Parties reports. The INCB has mentioned

CRC Article 33 but a few times; however, the

Board never issued a comprehensive position

on this provision, possibly because they have,

misguidedly, been awaiting input from the

Committee. We therefore examine reflections

and policy articulations in this field among UN

agencies and similar bodies.

Our central interest is how various UN enti-

ties, having a direct or adjacent mandate in

relation with these two spheres of international

law, discuss and translate into policies and

programmes the only provision in any human

rights instrument referring to drugs, namely

Article 33 of the Convention of the Rights of

the Child. This chapter also examines how

various UN entities generally relate human

rights provisions to drug control. 

In order to assess drug/human rights policy

developments within the United Nations, a

number of papers and statements issued by five

UN entities from 1998 to 2010 discussing

human rights/drugs control policy, and related

issues, were examined. The UN entities were

selected on the following basis:

1. Their direct mandate on children’s rights:

United Nations Children’s Fund (UNICEF)

(covers drug usage under the sphere 

of children’s rights).1

2. Their direct mandate on drug control and

on human rights: 

United Nations Office on Drugs and Crime

(UNODC);2

World Health Organization (WHO);3

Office of the United Nations High

Commissioner for Human Rights 

(OHCHR).4

3. Their public rhetoric about drugs and

human rights: 

Joint United Nations Programme on HIV

and AIDS (UNAIDS).5

3.1. United Nations Children’s
Fund – UNICEF

3.1.1. Background
The United Nations International Children’s

Emergency Fund (UNICEF) was established

on 11 December 1946 by the UN General

Assembly (UNGA), in accordance with Article

3. United Nations Entities
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55 of the Charter of the United Nations.6 This

followed the United Nations Relief and Reha-

bilitation Administration (UNRRA) decision

to call off its activities in the summer of the

same year. Therefore, UNRRA’s remaining

assets were transferred to UNICEF, which was

given the task of providing relief to children

affected by World War II. The UN General

Assembly attributed to the new agency a non-

political mandate, stipulating that assistance

should be provided, without discrimination, to

the individuals most in need. UNICEF’s initial

activities were envisaged for three or four years,

but in 1950 the General Assembly decided by

resolution 417(V) to extend the agency’s

existence, orienting it towards long-term assis-

tance for children in Africa, Asia and Latin

America, to meet the “emergency and long-

range needs of children and their continuing

needs particularly in under-developed coun-

tries.”7 Three years later, on 6 October 1953,

the General Assembly adopted unanimously

resolution 802 (VII) which gave the organiza-

tion a permanent character in the UN system

under the current name: The United Nations

Children’s Fund, while maintaining its original

acronym: UNICEF.

For more than 60 years UNICEF has been,

and continues to be, the world’s most promi-

nent advocate for children’s rights and needs.

Currently, it is active in 191 countries and

territories through country programmes and

its 36 National Committees and has approx-

imately 11,000 staff working worldwide. The

Fund’s headquarters is in New York, but most

of UNICEF’s work is done in the field.8 The

organization has seven regional offices9 which

provide technical assistance to the country

offices. It also has a research centre, Innocenti

Research Centre in Florence, Italy, established

in 1988 with the aim of enhancing interna-

tional knowledge of children’s rights and

promoting the implementation of the Conven-

tion on the Rights of the Child at national level.

Innocenti Research Centre also “helps to

promote a new global ethic for children based

on their fundamental human rights.”10

UNICEF also has two regional offices, one in

Tokyo, Japan and the other in Brussels,

Belgium, which inter alia ensure the relations

with policymakers and assist with fundraising,

and a Supply Division based in Copenhagen,

Denmark. 

As a subsidiary body of the General

Assembly, UNICEF reports to the UN General

Assembly (UNGA) through the Economic and

Social Council of the United Nations. Its gover-

ning body is the Executive Board as established

by the General Assembly in 1946, but its

present features were decided upon in resolu-

tion 48/162 of the General Assembly,

December 1993. At present, the Board has 36

members elected for a three years mandate by

the UN Economic and Social Council

(ECOSOC), representing the five regional

groups of Member States at the United

Nations. The Executive Board puts into opera-

tion policies developed by the General

Assembly and, under the coordination and

guidance received from the Economic and

Social Council, supervises UNICEF activities

and strategies and their coherence and compli-

ance with the overall policy guidance esta-

blished by the General Assembly and the

Economic and Social Council; the Board

approves the organization’s policies, country

programmes and budgets and recommends

new initiatives to the Economic and Social

Council and, through the Council, to the

General Assembly as necessary.11 The same

body elects, in consultation with the United

Nations Secretary General, the organization’s

Executive Director. The Board receives infor-

mation from, and gives guidance to, the

UNICEF Executive Director on the activities of

the organization.

UNICEF is financed completely by volun-

tary funds. Governments contribute two-

thirds of the Fund’s resources while private

groups and approximately 6 million individual
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donors provide the rest through National

Committees. In 2008/2009 UNICEF’s total

budget was around $10.3 billion USD.12

3.1.2. UNICEF’s Mandate and Mission 
Statement
According to the mission statement adopted by

the Fund’s Executive Board in the January

199613 session, and acting on the mandate re-

ceived from United Nations General Assembly,

UNICEF advocates “for the protection of 

child ren’s rights, to help meet their basic needs

and to expand their opportunities to reach their

full potential.”14 Under the guidance of the

Convention on the Rights of the Child,

UNICEF “strives to establish children’s rights as

enduring ethical principles and international

standards of behaviour towards children”15 and

places a special emphasis on children’s survival

and basic needs, protection and development as

inherent to human progress. The organization

continues to put effort into mobilizing political

will and material resources in aiding develop-

ing countries to establish eligible policies and

deliver services to children and their families.

Special attention is given to protect the most

vulnerable children: victims of war, extreme

poverty, all forms of violence and exploitation

and those with disabilities. The Fund continues

its historic mandate of involvement in emer-

gencies “providing life-saving assistance to 

children affected by disasters, and to protecting

their rights in any circumstances, no matter

how difficult.”16 UNICEF also continues to fol-

low its non-discriminatory philosophy always

prioritizing “the most disadvantaged children

and the countries in greatest need.”17

3.1.3. UNICEF and Human Rights
Human rights constitute the foundation of

UNICEF’s work.  The Fund assumed, as the 

ultimate aim of its activities, the realization of

the rights of children and women as stipulated

in the Convention on the Rights of the Child

and the Convention on the Elimination of All

Forms of Discrimination against Women.18

Whenever UNICEF discusses its vision on

the Convention on the Rights of the Child, the

organization underlines the non-optional and

non-negotiable nature of the instrument’s

provisions for the states which ratify this

convention and the obligation to abstain from

any action which might violate or prevent the

enjoyment of all these rights by all children.

UNICEF has made it clear that all rights are

equally important for the development of the

child and that the principle of best interest of

the child should always be a guiding reference

in all policy areas affecting children’s lives.

UNICEF has repeatedly stressed that states

alone cannot ensure the realization of

children’s rights and that responsibilities and

duties in this regard are also attributed to

parents, the extended family and to the society

at large. 

UNICEF’s work is also informed by the

Vienna Declaration and Programme of Action

adopted in June 1993 which specifically stipu-

lates that “the rights of the child should be a

priority in the United Nations system-wide

action on human rights”. 19

3.1.4. UNICEF on Child Protection
Around the world, hundreds millions of chil-

dren are exposed to violence, exploitation and

abuse including the worst forms of child

labour.20 These issues remain highly pressing

as “there is significant evidence that violence,

exploitation and abuse can affect the child’s

physical and mental health in the short and

longer term, impairing their ability to learn

and socialize, and impacting their transition to

adulthood with adverse consequences later in

life.”21 Unfortunately, no country has

succeeded in completely eradicating these

phenomena and all have an obligation under

the Convention of the Rights of the Child and

other international instruments to focus their

efforts in this direction. At the global level,

there is the expectation that UNICEF takes the
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leadership in child protection. As expected, the

Fund assumed it as one of its focus areas and

committed itself to prioritizing child protec-

tion in every part of the world.

As discussed in Chapter 1, the most recent

UNICEF Child Protection Strategy was

adopted by its Executive Board in June 2008.

The Strategy “defines the contribution of

UNICEF to national and international efforts

to fulfill children’s rights to protection and to

achieve the Millennium Development Goals”.22

This document is of interest for the present

discussion as it illustrates the way UNICEF

addresses child protection.

UNICEF’s approach and vision is to create

protective environments that are conducive to

the survival, development, and well-being of

children through prevention and to respond to

violence, exploitation, and abuse against child -

ren by promoting laws, services, social norms,

and practices which minimize children’s

vulnerability, address risk factors, and enhance

children’s resilience.23 The document places

great emphasis on prevention, reasoning that

this is the starting point for successful child

protection, and on legal frameworks that put

an end to impunity and give children access to

justice. It states, “Strong child protection

provides a bulwark against the web of risks and

vulnerabilities underlying many forms of harm

and abuse: sexual abuse and exploitation; traf-

ficking; hazardous labour; violence; living or

working on the streets; the impact of armed

conflict, including children’s exploitation by

armed forces and groups; harmful practices

such as female genital mutilation/cutting

(FGM/C) and child marriage; lack of access to

justice; and unnecessary institutionalization,

among others. A protective environment for

children boosts development progress, and

improves the health, education and well-being

of children and their evolving capacities to be

parents, citizens and productive members of

society. Harmful and abusive practices against

children, on the other hand, exacerbate

poverty, social exclusion and HIV, and increase

the likelihood that successive generations will

face similar risks.”24 As previously noted, the

aim of the Strategy is to “reduce children’s

exposure to harm by acce lerating actions that

strengthen the protective environment for

children in all settings…All programmes and

actions for the benefit of children’s health,

education, participation or for addressing the

impact of HIV and AIDS should likewise be

designed so as to strengthen protection, and

must never undermine it.”25

In order to be effective, in UNICEF’s vision

and according to its experience, child protec-

tion has to be included in all sectors and needs

a large involvement and partnership at every

level of society, including children’s participa-

tion.

The UNICEF Strategy draws on the Protec-

tive Environment Framework (PEF), esta-

blished in the 2002 UNICEF Operational

Guidance Note, indicating eight elements

which work independently or collectively to

ensure child protection. Among these elements

is governmental commitment to ensure

children protection according to their rights;

adoption of a legislative framework and its

implementation; promotion and adoption of

social norms and traditions that denounce

injurious practices and support child protec-

tion; open discussions; children’s involvement,

et cetera.26

In this Strategy, UNICEF departed from a

project-centered approach and adopted a

systemic approach. 

The Strategy puts emphasis on following up

the 2006 Study on Violence against Children

and supports the incorporation of concrete 

recommendations outlined in the Study.

The 2010 Thematic Report on Child Protec-

tion from Violence, Exploitation and Abus states

that the UNICEF Child Protection Strategy is

based on two main pillars applicable in all

contexts, including emergencies: “1) strengthe-

ning child protection systems – including laws,
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policies, regulations and services across all

social sectors, especially social welfare, educa-

tion, health, security and justice; and 2)

supporting the social changes that strengthen

the protection of children from violence,

exploitation and abuse.”27

3.1.5. UNICEF on Human Rights and
Drugs 
UNICEF is the most visible promoter of child-

ren’s rights. The Fund has more than 60 years

of experience in advocacy on behalf of children

and a worldwide presence. It was deeply

involved in the drafting process of the Conven-

tion on the Rights of the Child and sub -

sequently in promoting its ratification. With

this background and as the organization that

continues to assist countries in the implemen-

tation of this instrument, UNICEF is well

placed to take the lead and translate into prac-

tical advice the right of children to be

protected from narcotic drugs and psycho -

tropic substances, as it already has a track

record on the other special protection

measures covered by the CRC.

Looking at the papers issued by UNICEF

and by the Innocenti Research Centre, we were

unable to find any dedicated involvement with

CRC Article 33. The most extensive commen-

tary we could find is in Implementation Hand-

book for the Convention on the Rights of the

Child by Rachel Hodgkin and Peter Newell,

which discusses every article of the Conven-

tion, including statements by the Committee

on the Rights of the Child, sections from CRC

Travaux Preparatoires, and other international

instruments. The book also includes an imple-

mentation checklist, lists specific issues in the

implementation of every article and places

them in the context of the Convention’s prin-

ciples, and enumerates the related articles. The

book carries UNICEF’s logo and notes that the

material of the book was commissioned by the

Fund but includes a disclaimer stating that its

content does not necessarily reflect UNICEF’s

views or policies. Hence, it is difficult to attri-

bute the position of the authors of this book to

UNICEF and to discuss it as the Fund’s official

view on this specific issue. 

3.1.6. Assessment
UNICEF’s full commitment to the Convention

on the Rights of the Child is clearly articulated

in the organization’s mission statement. As the

leading agency for children within the United

Nations system, UNICEF has the expertise,

geographical coverage, authority, credibility

and the financial independence to substantially

contribute to its credo: to act “to uphold the

Convention on the Rights of the Child”28, to

build “a world where the rights of every child

are realized”29 and to promote child special

protection rights including their right to be

protected from illicit use of narcotic drugs and

psychotropic substances and prevented from

being involved in the illicit production and

trafficking of such substances. 

With this background, it is notable that

UNICEF has not taken any initiative to address

Article 33 of the Convention of the Rights of

the Child in the 20-plus years since the UN

General Assembly adopted this instrument. In

fact, UNICEF has never issued any designated

policy paper on this special protection provi-

sion. According to our information, UNICEF

does not have at its headquarters a focal point

on CRC Article 33. In its 2008 Child Protection

Strategy the drug issue is not mentioned, even

though in paragraph 4 of this document nearly

all the other special protection measures are

listed. As previously mentioned, UNICEF’s

Child Protection Strategy is informed by the

2006 Study on Violence against Children and

supports the incorporation of concrete recom-

mendations from the Study. This Study indi-

cates, inter alia, parents’ or caregivers’

substance abuse as one of the factors contribu-

ting to violence against children and further-

more states that childhood experience of

violence leads to drug abuse;30 yet UNICEF
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decided to remain silent on this issue.

Given the clearly limited capacity at the

Committee on the Rights of the Child on CRC

Article 33 issues, as manifested by the flat

concluding observations and the absence of

any thematic discussion on this topic, UNICEF

could assist in overcoming this major shortco-

ming. The unfortunate consequence of

UNICEF’s silence and avoidance of this issue

results in others setting an agenda that is

neither conducive to CRC Article 33’s preven-

tive and protective spirit nor to the principle

that the best interests of the child shall be a

primary consideration in all areas affecting a

child’s life. This is indeed regrettable, as

UNICEF has already done much towards

conceptualising child protection, the results of

which could be applied directly to the drug

issue. 

The number of children negatively affected

by drugs (i.e. using drugs, involved in the

production and trafficking of these substances,

and/or exposed to various forms of violence

due to substance use by their parents or caregi-

vers), even if never properly quantified, cannot

be so insignificant that the human rights

provision directly addressing this issue should

continue to be ignored. On the contrary, it is

more likely to be expected that this would be

among the biggest of all special protection

concerns in terms of the number of children

affected.    

Moreover, it is difficult to understand the

decision of UNICEF Executive Director

Anthony Lake to sign the 2010 Progress report

Towards universal access: Scaling up priority

HIV/AIDS interventions in the health sector31

which requests the removal of punitive laws for

drug use,32 advocating in ambiguous language

for decriminalization or legalization of drugs.

Such a position goes against UNICEF’s child-

ren’s rights mandate, its own mission state-

ment, and against its Child Protection Strategy,

which clearly states that AIDS response cannot

be allowed to undermine child protection.33

Article 33 of the Convention of the Rights of

the Child is a special protection issue that has

to be given due consideration and, as with

other child protection articles, must remain

intact until States Parties formally decide

otherwise.

3.2. United Nations Office on
Drugs and Crime – UNODC

3.2.1. Background
The United Nations Office on Drugs and

Crime (UNODC) was established on 1

October 2002. Prior to this date, the Office was

called United Nations Office for Drug Control

and Crime Prevention and was created in 1997

through the merger between the United

Nations International Drug Control Program

(UNDCP) and the Crime Prevention and

Criminal Justice Division. UNDCP was esta-

blished by the General Assembly in December

1990 to coordinate and lead all United Nations

drug control activities. 

UNODC defines itself as “the UN’s centre

for the fight against ‘uncivil society’”,34 or as

the “global leader in the struggle against illicit

drugs and international crime, and the lead

United Nations entity for delivering legal and

technical assistance to prevent terrorism”.35

The normative instruments guiding

UNODC’s work are the three drug conven-

tions, the United Nations Convention against

Transnational Organized Crime, the United

Nations Convention against Corruption and

the UN Convention against Transnational

Organized Crime, the terrorism related instru-

ments, and their respective protocols.

UNODC’s work programme is based on

three pillars: “field-based technical coopera-

tion projects to enhance the capacity of

Member States to counteract illicit drugs,

crime and terrorism; research and analytical

work to increase knowledge and understan-

ding of drugs and crime issues and expand the
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evidence base for policy and operational deci-

sions; normative work to assist States in the

ratification and implementation of the rele-

vant international treaties, the development of

domestic legislation on drugs, crime and terro-

rism, and the provision of secretariat and

substantive services to the treaty-based and

governing bodies.”36

In 1999, UNODC became a co-sponsor of

UNAIDS. With this background, the organiza-

tion was mandated to assist states in providing

preventive, treatment, and care services for

vulnerable groups such as injecting drug

users,37 victims of, or people vulnerable to,

human trafficking and prisoners. UNODC is

deeply involved in advocacy, legislative and

policy development, design and promotion of

interventions and programmes endorsed by

the Commission on Narcotic Drugs, the

UNAIDS Programme Coordination Board,

and the Economic and Social Council and

support of the stakeholders.  The aim in this

regard is to contribute to halting and reversing

the AIDS epidemic and the realization of the

Millennium Development Goals.  

The agency also assists the Commission on

Narcotic Drugs, the International Narcotics

Control Board and the Commission on Crime

Prevention and Criminal Justice in performing

their treaty-based functions, by providing

them with secretariat and substantial services.

UNODC has its headquarters in Vienna, 

Austria, and operates in more than 150 coun-

tries around the world through its network of

54 field, liaison and project offices. UNODC is

headed by an Executive Director who is ap -

pointed by the UN Secretary General.

The organization has approximately 1500

employees worldwide.38 The total UNODC

budget for the biennium 2010-2011 amounted

to US$ 468.3 million.39 The organization is

highly dependent on voluntary contributions

in fulfilling its activities.40

3.2.2. UNODC’s Mandate and Mission
Statement
On its webpage, UNODC provides an extre-

mely broad description of its mandate: “to

assist Member States in their struggle against

illicit drugs, crime and terrorism.”41 A more

comprehensive description is found in the

United Nations Secretary General Bulletin

published in 2004 which addresses the organi-

zation of the United Nations Office on Drugs

and Crime. This document stipulates that

UNODC implements in an integrated manner

the United Nations drug and crime

programmes, “addressing the interrelated

issued of drug control, crime prevention and

international terrorism in the context of

sustainable development and human security.”
42 With regard to the drug programme,

UNODC:

“(a) Serves as the central drug control entity

with exclusive responsibility for coordinating

and providing effective leadership for all

United Nations drug control activities and

serves as the repository of technical expertise

in international drug control for the Secreta-

riat of the United Nations, including the

regional commissions, and other United

Nations organs, as well as Member States, and

in this capacity advises them on questions of

international and national drug control;

(b) Acts on behalf of the Secretary-General in

fulfilling his or her responsibilities under the

terms of international treaties and resolutions

of United Nations organs relating to interna-

tional drug control;

(c) Provides substantive services to the General

Assembly, the Economic and Social Council

and committees and conferences dealing with

drug control matters.”43

A further elaboration of UNODC’s mandate in

relation to drug prevention and health is

provided in the 2010 publication, UNODC
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Service & Tools. Practical Solutions to Global

Threats to Justice, Security and Health, where it

is stated that the Office’s efforts on drug

prevention, rehabilitation and treatment are

focused on reducing vulnerability among risk

groups such as women, youth, prisoners, 

people who have been trafficked or are vulne-

rable to human trafficking and people living

with HIV/AIDS. As the guardian of the Stan-

dard Minimum Rules for the Treatment of 

Prisoners, UNODC assists states in providing

universal access to health care, including HIV

prevention and treatment services, for people

in closed settings. 

A clearly articulated mission statement for

the whole organization proved difficult to find.

The closest statement we encountered is in the

UNODC’s Strategy for 2008-2011 which stated

that: “UNODC is committed to achieving

security and justice for all, mak ing the world

safer from drugs, crime and terrorism.”44

3.2.3. UNODC’s Policies and Discourse
on Human Rights and Drugs 

1998–2007 

A significant moment for the international

community in relation to the drug control

regime was the 20th Special Session of the

UN’s General Assembly on Countering the

World Drug Problem Together (UNGASS),

held in New York in June 1998, ten years after

the adoption of the 1988 Convention. As an

important element of the international drug

control machinery, UNDCP, the predecessor of

UNODC, was instrumental for organizing the

1998 UNGASS. 

Under the slogan “A drug-free world, we can

do it”, the main documents and speeches of

this Special Session stressed the destructive

effect of drugs for all sectors of society, for the

health, well-being and dignity of all human-

kind, as well as stressing its relation with crime.

Commitments and declarations were made to

give special consideration to the needs of

young people.45 A balanced and comprehen-

sive approach between demand and supply

reduction was promoted, in full conformity

with the purposes and principles of the

Charter of the United Nations and interna-

tional law and all human rights and funda-

mental freedoms.46 Some documents stressed

the need to provide treatment, rehabilitation

and social reintegration to restore dignity and

hope to children, youth, women and men who

have become drug abusers. In its closing state-

ment, the Executive Director of the United

Nations International Drug Control Program

described the drug problem as a deadly disease

which can be cured through the unceasing

involvement and commitment of the interna-

tional community and stressed that the

“concepts of tolerance and solidarity for

human rights are precious and we must remain

vigilant in their defence. This is particularly

true for the victims of drug abuse”.47

For the next ten years, the references to

human rights in the context of drug control in

UNODC’s documents were almost non-

existent. We could not find any papers which

discussed, advised, or translated the human

rights requirements of the UNGASS Session,

nor the ones stated in the General Assembly

annual resolutions on International Coopera-

tion against the World Drug Problem from 1999

onwards.  

In 1998, the General Assembly gave

UNODC the mandate to publish “comprehen-

sive and balanced information about the world

drug problem.”48 The Global Illicit Drug Trends

published by UNODC from 1999 to 2004 was a

technical compilation of information provi-

ding many facts and figures in relation to drug

supply and demand and the global illicit drug

markets. In 2004, UNODC changed the title

Global Illicit Drug Trends to World Drug Report

and improved the analytical content of the

publication. However, none of these reports

made any analysis or statement in relation to

human rights.
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2007–2010 

UNODC published a series of papers in prepa-

ration for the 2009 United Nations General

Assembly Special Session on Drugs or related

to the 100 years celebration of the interna-

tional drug control. Within these documents,

we found a number of references to human

rights which deserve attention.

In March, 2008, UNODC Executive Director

Antonio Maria Costa issued a Report entitled

Making drug control ‘fit for purpose’: Building

on the UNGASS decade as a contribution to the

review of the 20th special Session of the

General Assembly on behalf of the Commis-

sion on Narcotic Drugs. In this paper it is

stated that a powerful characteristic of the

international drug control system is the obliga-

tion it imposes on the States Parties to bring

their national laws in line with the instru-

ments’ provisions. This feature narrows the

room for maneuver by individual countries,

protecting the multilateral system from its

biggest vulnerability, whereby: “a unilateral

action by a single State Party may compromise

the integrity of the entire system.”49 The

Report 2008 states that the international drug

control system’s prime aim to limit the use of

the listed psychoactive substances to medical

and scientific purposes has not been realized,

but that the drug problem had been contained

to less than 5% of the adult population. A key

part of the paper reveals and discusses the five

“unintended consequences” of international

drug control policy:

1. A huge criminal black market that now

thrives in order to get prohibited substances

from producers to consumers.

2. Policy displacement. Public health, which is

clearly the first principle of drug control,

needs a lot of resources, yet the funds are in

many cases redirected into public security

and the law enforcement that underpins it.

3. Geographical displacement. Success in

controlling the supply of illicit opium in

China in the middle of the 20th century, for

example, displaced the problem to the

Golden Triangle of southeast Asia.

4. Substance displacement. When the use of

one drug was controlled, suppliers and

users moved on to another drug.

5. The way we perceive and deal with the users

of illicit drugs. A system appears to have

been created in which those who fall into the

web of addiction find themselves excluded

and marginalized from the social main-

stream, tainted with a moral stigma, and

often unable to find treatment even when

motivated to obtain and participate in it.

In this context, in the UNODC Executive

Director’s opinion, it is important to admit

that the drug control system based on the 1961

Single Convention is outdated and incapable

of dealing with the big changes which directly

influence the drug problem and the way it is

experienced, perceived or resolved,50 conclu-

ding that “we must humanize our drug control

regime which appears to many to be too deper-

sonalized and detached from their day-to-day

lives.”51 Thus, the way forward in the next ten

years should be guided by three essential

undertakings: 1) to reaffirm the basic prin-

ciples; 2) to improve the drug control system

performances; and, 3) to confront and elimi-

nate the unintended consequences of past poli-

cies. The basic principles are enunciated: the

multilateral principle and the public health

principle, without any explanation as to where

these principles derive or a clear definition of

them. As to whether there is a need to mitigate

the unintended consequences of past policies,

there are three areas on which, according to

Executive Director Costa, “there is sufficient

international consensus to go forward in refi-

ning the control system and making it more ‘fit

for purpose’”52: crime prevention, “harm

reduction”, and human rights. 
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The human rights section of the Report is

rather modest. Instead of looking at where

drugs are referred to in human rights conven-

tions, or displaying a vision on how human

rights would be better served by the drug

control regime and vice versa, the paper

invokes Article 103 of the Charter of United

Nations to demonstrate that this instrument

takes precedence over all other instruments

and therefore the drug conventions “must be

implemented in line with the obligations

inscribed in the Charter. Among those obliga-

tions are the commitments of signatories to

protect human rights and fundamental free-

doms.”53 The Report also mentions the

Universal Declaration of Human Rights and its

Article 25 as further proof that the implemen-

tation of the drug conventions must respect

the right to health and human rights in

general. The section concludes: “The issue of

human rights, the protection of which is a

growing international movement, is now also

becoming salient in the implementation of

certain drug control measures.”54 The example

discussed here is the death penalty for drug

offences, which is still an issue on which UN

Member States have polarized opinions. 

In the 2008 World Drug Report’s Preface we

are informed by the UNODC Executive

Director Antonio Maria Costa that interna-

tional drug control is an “undeniable success”

story, at least concerning its demand reduction

side, especially if we are to compare the level of

usage of narcotic drugs and psychotropic

substance to that of tobacco and alcohol and

the number of deaths caused by these

substances. The Report indicates that there are

three areas requiring further attention: public

health, crime prevention, and human rights.

Public health as the “first principle of drug

control- should be brought back to centre

stage.”55 Hence, a better equilibrium should

exist between law enforcement and public

health policies and more resources have to be

allocated for the treatment of drug dependent

people and prevention of drug use, as well as

working towards the reduction of the adverse

health and social consequences of drug abuse.

In relation to the third area of concern, the

World Drug Report states that protection of

public security and public health “should be

done in a way that upholds human rights and

human dignity.”56 However, surprisingly for a

UN agency whose mandate includes the provi-

sion of advice and assistance to Member States

on the drug control instruments implementa-

tion and monitoring this process, in 2008 its

Executive Director considered the 60th anni-

versary of the Universal Declaration of Human

Rights to be a salutary reminder of the

existence of the right to life and the right to a

fair trial, concluding that “Although drugs kill,

we should not kill because of drugs. As we

move forward, human rights should be a part

of drug control.”57

One year later, in the 2009 World Drug

Report, UNODC appeared to be surprised by

the fact that in certain countries in the world

“drug enforcement has been used as a pretext

to wage war on marginalized communities,

resulting in serious human rights violations.

Some countries even impose the death penalty

for drug offences, contrary to Article 3 of the

Universal Declaration of Human Rights.”58

This time the source of revelation is the report

Recalibrating the Regime: The Need for a

Human Rights-Based Approach to International

Drug Policy published by the Beckley Founda-

tion in 2008. 

Unless Executive Director Costa and his

staff were shielded entirely from the world, it is

difficult to believe that UNODC was unaware,

right up until 2008-2009, of the human rights

violations related to drug control in some

Member States and that some countries “even

impose the death penalty for drug offences,

contrary to Article 3 of the Universal Declara-

tion of Human Rights.”59 Back in 1982, the

Human Rights Committee issued General

Comment No. 06 on the right to life 
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(International Covenant on Civil and Political

Rights Article 6) stating that “While it follows

from Article 6 (2) to (6) that States parties are

not obliged to abolish the death penalty totally,

they are obliged to limit its use and, in parti-

cular, to abolish it for other than the ‘most

serious crimes’”60 where “the expression ‘most

serious crimes’ must be read restrictively to

mean that the death penalty should be a quite

exceptional measure.’”61 The same Committee

also repeatedly pointed out that drug offences

do not qualify as “most serious crimes” for

which the death penalty may be imposed.62

The question is why UNODC decided to

remain silent and not to voice their concerns

regarding human rights violations before

2009? 

Under the second chapter of the 2009 

Report, Confronting Unintended Consequences:

Drug Control and the Criminal Black Market,

UNODC provides an extensive discussion on

the issues of legalization and the decriminaliza-

tion of drug consumption/possession. 

For the March 2010 session of the United

Nations Commission on Narcotic Drugs

(CND), UNODC’s Executive Director Costa

presented his 22 page note Drug control, crime

prevention and criminal justice: A human rights

perspective. UNODC confirmed that this is cur-

rently the most articulate document on drug

control and human rights and also the first

UNODC in-depth attempt to address this type

of reflection. 

The note’s cover summary states that “While

drug addiction, organized crime and terrorism

undermine a host of human rights, responses

to these problems can only be effective where

they respect and restore the rights of those who

are most vulnerable, while treating those 

accused of criminal offences in a just, fair and

humane manner. The present note illustrates

how drug control can be better synchronized

with the need to protect human rights.”63 The

first part of this statement remains in the ax-

iomatic stage and no explanation is given to in-

dicate the way in which drug addiction under-

mines many human rights.

The note contains four chapters and a con-

clusion.

The first/background chapter starts by pre-

senting the three interlinked and mutually re-

inforcing pillars of the United Nations – peace

and security, development, and human rights –

and underlines that respect for the rule of law is

central to the realization of the three pillars. It

discusses in general the human rights obliga-

tions of the United Nations system and of the

Member States under Articles 1, 55, 56 of the

Charter of UN and under the international

human rights instruments, and the necessity to

integrate the promotion and protection of

human rights into national policies and main-

stream them throughout the UN system ac-

cording to the 2005 World Summit Outcome.

The paper repeatedly talks about the demand-

ing task of adapting the criminal justice system

to human rights requirements, considering it as

one of the “greatest challenges to the enjoyment

of human rights”64 and declaring that: “Too

often, law enforcement and criminal justice sys-

tems themselves perpetrate human rights

abuses and exclude and marginalize from soci-

ety those who most need treatment and reha-

bilitation.”65 It emphasizes that by placing

human rights at the core of drug control, crime

prevention, and criminal justice, an appropri-

ate and coherent response to these challenges

will follow. The overall ambition of the paper is

not only to indicate how policies related to

drugs, crime, and terrorism should respect

human rights, but to substantially contribute to

“their positive fulfillment.”66

The second chapter is devoted to the issue of

criminal justice and human rights. The first

sub-chapter addresses the issues of human

rights, criminal law and sentencing and it

broadly discusses the limits of criminal law in

the context of human rights. It also indicates

the special focus placed by the international

human rights law on vulnerable groups, speci-
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fying that “those accused of criminal offences,

those in prison, victims of trafficking, people

suffering from health disorders, people who

are drug dependent and broad groups such as

women and children, all have particular

vulnerabilities that human rights law aims to

protect.”67 In relation to drug control, it

explains that children who use drugs have to be

treated as victims according to the protective

spirit of the Convention of the Rights of the

Child. It states that according to the Interna-

tional Guidelines on HIV and Human Rights, a

similar situation applies to people vulnerable

to HIV/AIDS, more specifically to drug injec-

tors, in relation to whom states should adopt

needle and syringe exchange programmes,

treatment, and HIV-related care. While speci-

fying that such positions should not be under-

stood as a human rights backing of a right to

abuse drugs, the paper addresses issues such as

proportionality in establishing penalties, the

necessity to use imprisonment as a last resort

penalty and the need to consider rehabilitation

of the offender as the first option, the obliga-

tion to provide drug dependence treatment in

prison, and the inapplicability of the death

penalty for drug-related offences as per Inter-

national Covenant on Civil and Political

Rights. It is stated that “In the case of drug laws

in particular, obligations to establish offences

under the international drug conventions must

be fulfilled while at the same time respecting a

range of rights, including the right to health, to

the protection of the child, to private and

family life, to non discrimination, to the right

to life, the right not to be subjected to torture

or cruel, inhuman or degrading treatment or

punishment, and the right not to be subjected

to arbitrary arrest or detention.”68

The second sub-chapter is dedicated to

human rights and due process. The paper

explains that according to human rights law,

no end could justify abusive means, a principle

of high importance in relation to the criminal

justice system. Hence, this part refers to issues

including equality before the law, the account-

ability of the law, fairness in the application of

the law, legal certainty, avoidance of arbitrari-

ness and procedural, legal transparency,

human rights previsions related to the accused

person, and practices which violate human

rights standards (e.g. extra-judicial killings,

imprisonment without trial, denial of basic

needs such as food, forced labour, practices

that amount to torture, et cetera). The paper

also underlines that UNODC’s criminal justice

technical assistance programmes “must

directly support Member States to respect,

protect and fulfill relevant human rights in the

development of criminal laws, criminal penal-

ties and criminal justice processes.”69

The third chapter mainly discusses the right

to the highest attainable standard of physical

and mental health in relation to the drug

conventions and the right to development in

the context of the response to drugs, crime,

and terrorism. Most of this chapter is devoted

to the right to health of people who are drug

dependent, of drug injectors in relation to

HIV/AIDS, and of drug users deprived of

liberty. It also dedicates a paragraph to the

obligation to provide essential medicines as a

provision inherent to the right to health which

intersects with the drug conventions.  

The last chapter lays out concrete proposals

for the future mainstreaming of human rights

in the work of the UNODC. 

3.2.4. Assessment
UNODC has, under the 2008–2010 steward -

ship from Executive Director Costa, distanced

itself from its mandate, related to the three UN

drug conventions, and by extension to CRC

Article 33.

UNODC and its predecessors were set up

under the auspices of the UN drug conven-

tions. These conventions discuss, in their

respective preambles, illicit drugs in the

following terms: “a duty to prevent and combat

this evil”70; “considering that rigorous meas-
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ures are necessary to restrict the use of such

substances to legitimate purposes”71; “deeply

concerned by the magnitude of illicit produc-

tion of/demand for/traffic in illicit

drugs…which pose a serious threat to the

health and welfare of human beings and

adversely affect the economic, cultural, and

political foundations of society…concerned

also by…the fact that children are used in

many parts of the world as an illicit drug

consumers market and for purposes of illicit

production, distribution, and trade in illicit

drugs...which entails a danger of incalculable

gravity.”72 On the basis of the spirit of the

preambles, a legally binding framework has

been set up in these conventions which, inter

alia, stipulate that every ratifying state must: 

• criminalize illicit production; 

• criminalize illicit trafficking/trade; 

• criminalize possession of illicit drugs for

personal use. 

The three drug conventions, which make up

the historical and logical mandates for

UNODC73, were rebutted as “old” in Executive

Director Costa’s  note for CND 2008 Making

drug control ‘fit for purpose’: Building on the

UNGASS decade. 

While appreciating UNODC’s initiative to

get involved in the human rights debate, it is

difficult to understand the logic of their

approach to this issue.  The reason for the

issuance in 2010 of the Executive Director’s

Note Drug control, crime prevention and crim-

inal justice: A human rights perspective is highly

unclear. Why did UNODC wait until 2010 to

clarify their position on human rights? The

only explanation we could find in the content

of the note is in paragraph 50 where it is stated

that, “As the risk of human rights violations in

the name of action against drugs and crime

increases, so it is ever more crucial that

UNODC promotes a holistic approach to its

fundamental obligations in the areas of secu-

rity, development and human rights.”74 The

paper itself does not indicate how, nor in rela-

tion to what period, is there an increase in

human right violations in the name of drug

control, but it makes reference to the 2009

Report75 by the Executive Director for the

CND76, which apparently illuminates the issue.

In the 2009 Report, the issue of human rights is

represented in four paragraphs: one related to

the need to base drug and crime control on

human rights and another stating that drug

users should not be criminalized as they

already are at the fringes of society and that,

because of their health condition, “they should

go to rehab, not to jail. If removed from life-

saving health and social services, they will hurt

themselves and society via crime and blood-

borne diseases.”77 It is specified that “drug

criminals” constitute a different category

which should face justice, but “extra-judicial

killings of suspected traffickers and capital

punishment for drug offenders are not right.

Although drugs and crime kill, governments

should not kill because of them. Yet, modern

society is running into two different,

converging trends. First, the efforts to control

drugs and the violence they sow have been

misused to roll back civil rights gains. Second,

desperate for security, citizens have relented to

relinquishing a growing share of their rights:

eye for an eye seems to be the refrain. It is up to

states to show restraint, finding alternative

ways to address the drug and crime problems.

Political and administrative incompetence

cannot be mistakenly used to justify human

right violations: above all, governments must

oppose this frightening cycle.”78 It is difficult to

understand from this discourse the logical

consequence to the 2010 Note. Is it clear that

getting involved later is better than not getting

involved at all, yet the question remains: why

did UNODC wait until this time to discuss

human rights?

Another problem we encounter in trying to

see the logic behind UNODC’s approach to

human rights is related to its declared role as

guardian of the drug and crime related treaties
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and protocols, the main promoter of legal

assistance of the UN standards on crime

prevention and criminal justice and as a part of

the UN Secretariat which has “an obligation to

promote and protect human rights guarantees

in the implementation of its mandate and in its

activities and programmes in practice.”79 None

of the human rights instruments, principles or

standards, including the ones referring to the

administration of the criminal justice system,

is particularly new. The same applies for the

provisions of the drug convention on treat-

ment for drug addiction, or for the one stipu-

lating that “Parties may provide, either as an

alternative to conviction or punishment, or in

addition to conviction or punishment of an

offence…, measures for the treatment, educa-

tion, aftercare, rehabilitation or social reinte-

gration of the offender.”80 Obviously,

UNODC’s post-2010 plans to prioritize

human rights in their future work are of

interest, but it is also important to know why it

avoided such a debate in the past. During this

time, UNODC has had the mandate to provide

advice and assistance to Member States in the

effective implementation of drug conventions

and the application of relevant standards and

norms, including human rights. It is remark-

able that UNODC decided to wait until

various human rights instruments reached

their 60th anniversary to remember they exist.

By applying the same procedure to the

Convention on the Rights of the Child and to

Article 33, this instrument would have to wait

another 38 years until it would be taken into

consideration that all children have a right to

protection/prevention from the illicit use/

production/trafficking of illicit drugs and that

this is a highly relevant provision for drug

control policy.

Metaphorically speaking, in UNODC Exec-

utive Director Costa’s kitchen, the drug

conventions are like fish in that they tend to

expire quickly, whereas the human rights

treaties are like wine, as they have to mature for

many years in order to be taken in considera-

tion. 

Probably the most important question is

why UNODC decided to exclusively focus its

human rights discourse on drug users?

Looking at UNODC’s mandate and its

“unique” position, it is definitely insufficient to

make axiomatic statements such as drug addic-

tion “undermines a host of human rights”81 or

“illicit drug trafficking and trafficking in

persons frequently lead to serious human

rights violations”82 without a clear intention to

give more attention to, and to provide a

comprehensive view on, these matters.  More-

over, it is difficult to understand why in its

human rights discourse UNODC never paid

any attention to the unique human rights

provision directly addressing drugs, namely

Article 33 of the Convention of the Rights of

the Child, demanding that all children should

be protected from the illicit use of narcotic

drugs and psychotropic substances and

prevented from being involved in the illicit

production and trafficking of such substances.

The 2005 World Summit Outcome, to which

UNODC often refers when talking about its

duty on integrating human rights in its work,

clearly states the commitment to create “a

world fit for future generations, which takes

into account the best interest of the child.”83

Even if it was difficult to argue that this prin-

ciple does not have a direct application and

high relevance for drug control policy, we

could not find any reflection or prioritization

of the best interests of the child in any of the

UNODC’s undertakings on human rights. On

the contrary, the only paper that mentions

CRC Article 33 in a meager fashion is the 2010

Note, Drug control, crime prevention and crim-

inal justice: A human rights perspective. 

The most striking feature of the 2010 Execu-

tive Director’s note is how it has placed its

human rights onus: 11 out of 61 paragraphs

underscore the importance of the right to

health for people affected by drug addiction
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and for drug abusers; ten other paragraphs talk

about the right to due process; and nine para-

graphs talk about criminal procedures and

sentencing. Only one single paragraph84 in

what is UNODC’s most complex paper

devoted to human rights, talks about children’s

rights. In short, rights relevant to the adult user

of drugs outnumber the child’s right to protec-

tion by 30 to 1. From a human rights point of

view, it is very problematic that the policy in

UNODC’s 2010 Note is discriminatory,

excluding all children who do not use drugs

from protection. It is also reductive in that it

refrains from talking about the right to protec-

tion for children in production and trafficking,

or at risk thereof, and deliberately misrepre-

sents the scope of protection by stating that

CRC Article 33 has a “strong focus on protec-

tion rather than punishment”85, pretending

that we are talking about child offenders, case

addressed by CRC Articles 37 and 40. None of

the special protection provisions in CRC86 is

directed against children when it comes to

criminalization. 

We could see, beginning in 2008, a clear

tendency of UNODC to directly advocate for

the decriminalization of drug consumption, or

more precisely the decriminalization of drug

possession for personal use. This “solution” is

often presented as the appropriate way to

respect human rights within drug control

policy. Still, we have not seen any due reflection

on how this approach will serve the right of

every child to be protected from illicit use of

narcotic drugs and psychotropic substances

and prevent the involvement of children in the

production and trafficking of such substances. 

Why UNODC decided to abandon its

previous vision and aspiration towards a drug-

free world and adopted exclusively a drug user-

centered rhetoric is highly unclear. This is, at

present, a guessing game. A possible indication

can be found in the organization’s funding

pattern. For example, the Transnational Insti-

tute (TNI) mentions in its publication 10 Years

of TNI Drugs & Democracy Programme

1998–2008, the replacement of the United

States by the European Union as a major donor

of the UNODC, which led to the prioritization

of the issues related to HIV/AIDS and harm

reduction in the international drug control

policy. Hence, according to TNI, “A clear para-

digm shift from zero-tolerance to pragmatism

has taken place in international drug

control.”87 This might be the reason why lately,

on the UNODC’s web site and documents, the

Office’s mandate in relation to HIV/AIDS is

clearer than its duties in relation to the drug

conventions, especially to reducing drug

demand. 

The same can explain, but cannot justify, the

stated UNODC intention to avoid “extreme”

positions and occupy the centre, “proverbial

‘middle ground’ – which is wide enough to

accommodate all of us and solid enough to

bear our weight as we step forward into the

next decade.”88 In this context it is of relevance

how UNODC defines the “extremes”. In the

2009 opening statement of the Commission on

Narcotic Drugs at its 52nd session, the

UNODC Executive Director clarified these

extreme positions as: “(a) criminalization of

drug users and (b) legalization of its use”.89

According to Article 3 (2) of the United

Nations Convention against Illicit Traffic in

Narcotic Drugs and Psychotropic Substances

of 1988, “each Party shall adopt such measures

as may be necessary to establish as a criminal

offence under its domestic law, when

committed intentionally, the possession,

purchase or cultivation of narcotic drugs or

psychotropic substances for personal

consumption”,90 specifying in paragraph 4(d)

that: “Parties may provide, either as an alterna-

tive to conviction or punishment, or in addi-

tion to conviction or punishment of an offence

established in accordance with paragraph 2 of

the article, measures for the treatment, educa-

tion, aftercare, rehabilitation or social reinte-

gration of the offender.”91 It would be of
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interest to know how UNODC concluded that

adherence to 1988 convention Article 3(2), a

provision contained in a convention ratified by

188 states and on which there were extremely

few reservations,92 is an extreme position and

if this position would correspond to the inter-

pretation in good faith as essential in interna-

tional law. 

In regards to this last point, it is also perti-

nent to note that two years earlier, in 2007, in

the UNODC’s publication Sweden’s Successful

Drug Policy: A Review of the Evidence, the same

Executive Director, Mr. Costa, displayed great

enthusiasm for Swedish drug policy,

concluding that “It is my firm belief that the

generally positive situation of Sweden is a

result of the policy that has been applied to

address the problem. The achievements of

Sweden are further proof that, ultimately, each

Government is responsible for the size of the

drug problem in its country. Societies often

have the drug problem they deserve.”93 The

remarkable fact here is that Sweden is actually

one of the few countries where not just drug

possession but drug consumption/use per se is

criminalized. Hence, according to Mr. Costa’s

logic Sweden fell from being an example of

excellent drug policy to an extremist country,

without making any substantial changes in its

national legislation. 

In 2008, UNODC underlined the impor-

tance of the multilateral principle. The 2009

Political Declaration asserted “that the world

drug problem is most effectively addressed in a

multilateral setting and that the three interna-

tional drug control conventions and other rele-

vant international instruments remain the

cornerstone of the international drug control

system”.94 In this context, we should ask

ourselves how helpful is UNODC’s recent criti-

cism of two of the three drug conventions, one

for being obsolete and the other for sustaining

extreme positions?

In relation to his 2008 statement that the

UN drug conventions are fossilized and that

they need to be humanized/changed, the

former UNODC Executive Director, Mr.

Antonio Maria Costa said in his 2011 meeting

with the Home Affairs Sub-Committee of the

House of Lords Select Committee on the Euro-

pean Union that it is neither the UNODC nor

its Executive Director’s mandate or authority

to assess how old the UN drug conventions are

nor to change them. To quote his own words:

“Conventions are only changed by Govern-

ments, period. Nothing else. The UNODC is

only the notary, so to speak, in terms of helping

countries to implement the conventions… but

Governments – who are the only ones respon-

sible – have shown no appetite (to change the

conventions) so the question is not on the table

as far as I can tell.”95

However, on the positive side, UNODC has

produced a human rights and drugs paper.

This is a paper which now needs fundamental

revision to ensure standard human rights

methodology and a child-centered focus for

drug issues. UNODC also has a new Executive

Director, Mr. Yury Fedotov, who could correct

the policy missteps and the freewheeling politi-

cized approach that began under the previous

leadership. 

3.3. World Health Organization –
WHO

3.3.1. Background
The World Health Organization (WHO) was

set up in 1948 in accordance with Article 57 of

the United Nations Charter. It is one of the

oldest UN specialized agencies and the coordi-

nating authority for health issues within the

United Nations system. It has the responsibility

“for providing leadership on global health

matters, shaping the health research agenda,

setting norms and standards, articulating

evidence-based policy options, providing tech-

nical support to countries and monitoring and

assessing health trends.”96
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The World Health Assembly is the supreme

decision-making body for WHO and it

comprises delegates from all 193 Member

States. This body decides the policies, super-

vises the financial issues of the organization,

and appoints its Director-General on the

nomination of the Executive Board. It also

considers reports of the Executive Board, the

34 member body which gives effect to the deci-

sions and policies of the Health Assembly,

advises it and facilitates its work.

WHO is headquartered in Geneva, 

Switzerland and has 147 country offices and six

regional offices working under notable

autonomy. WHO has a staff of over 8,000

health and other experts and support staff

working at the headquarters and in the field. 

The WHO is financed by contributions

from Member States and donors. The 2010

annual budget for WHO totalled $4.5 billion

USD.97

3.3.2. WHO’s Mandate and Mission 
Statement
As stipulated in the Article 1 of its Constitu-

tion, the objective of the World Health Organi-

zation is the attainment by all peoples of the

highest possible level of health. Article 2 lists 22

functions for the organization in order to

achieve this objective. Examples include to

coordinate the international health work; to

assist Governments; to provide assistance in

emergencies; to stimulate and advance work to

eradicate epidemic, endemic and other

diseases; to promote, in co-operation with

other specialized agencies where necessary, the

improvement of nutrition, housing, sanitation,

recreation, economic or working conditions

and other aspects of environmental hygiene; to

propose conventions, agreements and regula-

tions in health matters; to promote maternal

and child health and welfare, et cetera.

3.3.3. WHO and Human Rights
The relationship of the World Health Organi-

zation to human rights is an obvious one. In

the preamble of the organization’s Constitu-

tion, established in conformity to the Charter

of the United Nations, nine principles “basic to

the happiness, harmonious relations and secu-

rity of all peoples”98 are enumerated. One prin-

ciple states that “The enjoyment of the highest

attainable standard of health is one of the

fundamental rights of every human being

without distinction of race, religion, political

belief, economic or social condition.”99

Another principle asserts that “Healthy deve-

lopment of the child is of basic importance; the

ability to live harmoniously in a changing total

environment is essential to such develop-

ment.”100 The connection between the protec-

tion and promotion of health and the realiza-

tion of other human rights is undeniable;

hence, starting with the 1948 Universal Decla-

ration of Human Rights, the right to health has

been stipulated in several human rights

conventions.101 As the authority on this matter,

WHO pro vides expertise to the human rights

mechanism in relation to the right to health.

WHO has an essential role in providing in-

tellectual, technical and political leadership in

the field of health and human rights. In 1997,

the Organization conducted an internal review

of its activities relevant to health and human

rights and identified four departments that

treated specific human rights instruments as in-

tegral to their programmes: disabilities; repro-

ductive and women’s health; complex

emergencies; and child and adolescent

health.102

Since then, WHO has placed increased em-

phasis on operationalizing human rights prin-

ciples in health development programming as

well as in humanitarian work, and each regional

office and each cluster at Headquarters now has

programmes or projects that apply a human

rights-based approach. 

The organization also established a focal

point for human rights: the Health and

Human Rights Unit, which is housed in the
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Department of Ethics, Equity, Trade and

Human Rights in the Cluster of Innovation,

Information, Evidence and Research

(IER/ETH). 

In relation to human rights and health,

WHO focuses on three areas:

• Strengthening the capacity of WHO and its

Member States to integrate human rights

based approaches to health;

• Advancing the right to health in interna-

tional law and international development

processes; and,

• Advocating for health related human

rights.103

3.3.4. WHO’s Policies on Human Rights
and Drugs
WHO is well placed to address and provide

guidance on how human rights apply to drug

control and how different approaches in this

field would be conducive to healthier environ-

ments for children and for the population in

general. The Organization has a clear mandate

under the international drugs convention and

has the ability to assess the health implications

of drug policies.

Article 3 of the 1961 United Nations Single

Convention on Narcotic Drugs, as amended by

the 1972 Protocol, and Article 2 and 3 of the

1971 United Nations Convention on

Psychotropic Substances, specifically assigns

responsibilities to the World Health Organiza-

tion in providing technical advice on

substances scheduling. The Organization

studies the dependence-producing properties

of different substances and their therapeutic

properties and makes recommendations to the

Commission on Narcotic Drugs on control

measures.

As the coordinating authority for health

within the United Nations system, WHO has a

certain capacity to encourage and assist the

development of preventive, treatment and

rehabilitation programmes; to pursue relevant

knowledge in the field of drug dependence; to

develop effective approaches to the treatment

of drug dependence and rehabilitation

programmes, and to strengthen the capacity of 

primary health care to respond to drug-related

health problems. In the last ten years, WHO

has published, alone or together with other UN

agencies (e.g. UNODC, UNAIDS), a series of

papers related to the management of substance

abuse. In 2010, it issued its first global report

detailing the prevention and treatment

resources currently in use to respond to these

health concerns, entitled, ATLAS on Resources

for the Prevention and Treatment of Substance

Use Disorders. Other publications relate to 

primary prevention of substance abuse, opioid

dependence treatment, management of opioid

dependence and HIV/AIDS prevention, treat-

ment for amphetamine-related disorders,

pharmacological treatment of cocaine depend-

ence, opioid overdose, drug injecting and HIV

infection, cannabis use and its health effects,

health implications of drug use, et cetera.

In our research we could not find any dedi-

cated and comprehensive WHO position on

human rights and drugs, but some of the

above-mentioned publications dealing with

specific issues made reference to human rights.

Several such papers are focused on the issue of

drug dependence treatment. For example, two

discussion papers belonging to this category

were produced in collaboration with UNODC:

Principles of Drug Dependence Treatment in

2008 and From coercion to cohesion Treating

drug dependence through health care, not

punishment in 2009. The discussion paper

from 2008 considers drug use and drug

dependence to be public health, socio-

economic deve lopment, and security problems

affecting all countries and stresses the impor-

tance of drug treatment within demand reduc-

tion strategies. It recommends abandoning

sanction-oriented approaches which deem

drug dependence simply as a social problem or

a “self-acquired disease”, based on individual

free choice which leads to the stigmatization
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and discrimination and instead proposes the

adoption of a health-oriented approach where

drug dependence is “considered a multi-facto-

rial health disorder that often follows the

course of a relapsing and remitting chronic

disease”.104 The paper lists nine key principles

applicable to drug dependence treatment. The

fourth principle directly addresses human

rights and states that “Drug dependence treat-

ment services should comply with human

rights obligations and recognize the inherent

dignity of all individuals. This includes

responding to the right to enjoy the highest

attainable standard of health and well-being,

and ensuring non-discrimination.”105 The

paper enumerates as components of Principle

4 regarding Drug Dependence Treatment,

Human Rights, and Patient Dignity: non-

discrimination of people based on their past or

present drug use, insisting on the application

of the same ethical standards of treatment as

for other medical conditions; access to treat-

ment and care services, including preventive

measures at all stages of the disease and for

everyone including patients who do not want

to stop drug use, people relapsing into the

condition and people in prisons. It also stipu-

lates that treatment should not be compulsory,

except in well-defined crisis situations, but that

it should be offered as an alternative to penal

sanctions as a choice and provided without

discrimination: “the human rights of people

with drug dependence should never be

restricted on the grounds of treatment and

rehabilitation. Inhumane or degrading prac-

tices and punishment should never be a part of

treatment of drug dependence.”106

The 2009 discussion paper considers the

shift from a sanction-oriented approach to a

health-oriented one in the context of the drug

conventions provisions, notably Article 38 of

the 1961 Convention and Article 14(4) of the

1988 Convention, in relation to drug depend-

ence and drug use. Such a change of direction

is deemed as perfectly legitimate under the

international drug regime. The paper advo-

cates the abandonment of imprisonment for

both categories of drug dependents and drug

users, considering that severe penalties for

drug use and related crime “resulted in large

numbers of people in prisons, compulsory

treatment centers, or labour camps without

significant long term impact on drug use, drug

dependence or drug-related crime in the

community and are in contradiction with

human rights”.107 These policies increase the

risk of HIV, hepatitis, and tuberculosis for the

people in closed setting and for the entire

community. Instead, treatment, education, and

care should be offered as an alternative to

criminal justice sanctions and treatment

should be “provided in ways that do not violate

the rights of drug users who should be allowed

to decide whether they want to be involved in

treatment and to choose the form of treatment

that they receive.”108 Human rights are

mentioned also in the context of long-term

treatment without explicit consent. The paper

describes how evidence-informed treatment

would ideally look.

Another paper touching on human rights

and drugs was published by the Western Pacific

Regional Office of the WHO in 2009 and is

entitled, Assessment of compulsory treatment of

people who use drugs in Cambodia, China,

Malaysia and Viet Nam: an application of

selected human rights principles. Although this

paper did not intend to discuss drug policy and

human rights, it aimed “to use some key

human rights principles as a lens through

which to assess and document the situation in

the compulsory drug treatment centers in a

constructive way”.109 The paper discusses the

health risks faced by people who use drugs and

specifically injecting drugs in general and in

relation to HIV, and promotes “harm reduc-

tion” initiatives. The publication provides an

open description of this approach as follows:

“Harm reduction aims to reduce the negative

health consequences associated with risky
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behaviours related to injecting drug use,

without necessarily affecting the underlying

drug use. Interventions related to harm reduc-

tion may include the dissemination of infor-

mation on how to reduce risks associated with

drug use, the provision of services which

increase the safety of PWUD [persons who use

drugs], such as needle and syringe

programmes, condom distribution, and the

treatment of AIDS. They may also include a

range of drug dependence treatment options,

such as opioid substitution maintenance

therapy. Harm reduction also seeks to identify

and advocate modifications in laws, policies

and regulations in different countries.”110 As

indicated in the title, the paper mainly refers to

the situation in countries like: Cambodia,

China, Malaysia and Viet Nam and to treat-

ment provided in the compulsory drug treat-

ment centers and the lack of HIV services in

these settings. The framework for analysis is

guided by the principles of availability, accessi-

bility, acceptability and quality applicable to

health services, facilities and goods identified

by the Committee on Economic, Social and

Cultural Rights in its Commentary 14 from

2000 on the rights to the highest attainable

standard of health as per Article 12 of the

International Covenant on Economic, Social

and Cultural Rights. The drug conventions are

regarded as obsolete and in need of revision as

the 1961 and the 1971 instruments predate the

HIV/AIDS epidemic and the 1988 one

preclude the “explosive global growth of injec-

tion drug use.”111

The recommendations for governments

issued in this paper suggest the need to revise

the national legal frameworks in relation to

drug use and consequently to treat the issue of

illicit use exclusively in medical terms, remo-

ving the criminal penalties related to this

conduct. It also indicates the need, in countries

like Malaysia, Viet Nam, and Cambodia, to

provide educational campaigns “addressed to

the overall population to fight stigma and

discrimination towards PWUD.”112

3.3.5. Assessment
Through its mandate, WHO is well-placed to

articulate a consistent discourse on the issue of

drug control and human rights. The organiza-

tion has its own Constitution which allows a

good basis for independence, accountability

and sense of direction. The aim of the organi-

zation, as stipulated in this document, is the

attainment by all peoples of the highest

possible level of health, where health is defined

as “a state of complete physical, mental and

social well-being and not merely the absence of

disease or infirmity.”113 Its Constitution places

a great emphasis on the healthy development

of the child and in relation to this aspect it is to

be expected that WHO must strongly take into

account the Convention on the Rights of the

Child. The Organization has dedicated and

substantial budgets for activities such as

promotion of health and development,

prevention or reducing risk factors for health

conditions associated with use of tobacco,

alcohol, drugs and other psychoactive

substances, unhealthy diets, physical inactivity

and unsafe sex114, and addressing the under-

lying social and economic determinants of

health through policies and programmes that

enhance health equity and integrate pro-poor,

gender responsive, and human rights-based

approaches.115 Therefore, WHO can substan-

tially contribute to the existing debate on drug

policy and human rights by issuing a position

and recommendations reflecting the interests

of the society at large and taking in considera-

tion the best interest of the child and the child’s

right to protection from illicit drugs and

psychotropic substances.  

Instead, we encounter a unilateral discourse

focused on the needs and rights of the drug

users and people who are drug dependent.

WHO has the mandate to address the issues

related to the treatment of drug disorders and

to advise on best practices and human rights
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requirements in this regard; however, the

exclusive focus on drug users excludes/ignores

important categories of populations and their

right to protection from such substances.

For example, WHO issued in 2010 together

with United Nations Children’s Fund

(UNICEF), United Nations Educational,

Scientific and Cultural Organization

(UNESCO), United Nations Population Fund

(UNFPA), United Nations Development

Programme (UNDP), Joint United Nations

Programme on HIV and AIDS (UNAIDS),

World Food Programme (WFP) and the World

Bank, the fourth edition of its publication

focused on the safety and well-being of chil-

dren and based on the Convention on the

Rights of the Child and the Convention on the

Elimination of All Forms of Discrimination

against Women. Facts for Life includes a

chapter on child protection centered on “the

vulnerabilities of children and the actions

needed to ensure that they grow up in

supportive environments in the home, school

and community.”116 Here, the publication

addresses inter alia the right of children to be

protected from hazardous work or the worst

forms of child labour such as slavery, forced

labour, drug production, or trafficking. In rela-

tion to these labours, the paper states: “These

are illegal. Children must be removed immedi-

ately from such situations and, if it is in their

best interest, reintegrated into their families

and communities.”117 It also considers it a

necessity to inform children and adolescents

about the dangers of leaving home and

becoming involved in work that might place

them in high-risk situations such as prostitu-

tion and drug trafficking. The publication does

not mention the right of children to be

protected from the illicit use of narcotic drugs

and psychotropic substances. As this provision

is conducive to both the safety and well being

of children, it is advisable for WHO and the

other organizations to consider it in the next

edition.   

It is imperative that WHO develops a

comprehensive position which links its vision

of drug users with the human rights impera-

tive to protect children from involvement in

the production and trafficking of drugs.

WHO Fact Sheet N°150 from August

2010118 identifies, inter alia, drug use as a char-

acteristic of parents or caregivers which may

increase the risk of child maltreatment. The

same Fact Sheet indicates the creation of a

vicious circle where, as adults, maltreated or

abused children “are at increased risk for

behavioural, physical and mental health prob-

lems such as”119, going on to list, among other

severe consequences, drug use. Similar findings

are displayed  in the study published in 2006 by

World Health Organization and International

Society for Prevention of Child Abuse and

Neglect entitled, Preventing child maltreat-

ment: a guide to taking action and generating

evidence. A comprehensive position of WHO

on this issue and recommendations on the

appropriate ways to reduce this type of risk

factors would certainly correspond to the orga-

nization’s mandate and would be of high

interest as worldwide “approximately 20% of

women and 5–10% of men report being sexu-

ally abused as children, while 25–50% of all

children report being physically abused.”120

3.4. Office of the United Nations
High Commissioner for Human
Rights – OHCHR

3.4.1. Background121

The Office of the United Nations High

Commissioner for Human Rights (OHCHR) is

the global authority on human rights being

responsible for the protection and the promo-

tion of human rights established under the

international human rights instruments. The

Office coordinates the human rights activities

throughout the United Nations system.

OHCHR is part of the Secretariat of the United
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Nations and is headed by the High Commis-

sioner for Human Rights, a position created in

1993 by the General Assembly, following the

Member States’ decision at the 1993 World

Conference on Human Rights to create a solid

and visible human rights institution.

The High Commissioner for Human Rights

is “the United Nations official with principal

responsibility for United Nations human rights

activities under the direction and authority of

the Secretary-General.”122 The High Commis-

sioner is appointed by the United Nations

Secretary General and is approved by the UN

General Assembly. At present, the post is held

by Navanethem (Navi) Pillay from South

Africa; who has headed the Office since

September 2008. 

OHCHR maintains direct contact with

governments, national legal authorities and

institutions, NGOs and civil society organiza-

tions, international and regional organiza-

tions, and the United Nations system assisting

them in the promotion and protection of

human rights in accordance with international

law norms.

As the centerpiece of the United Nations

human rights machinery, OHCHR supports

the Human Rights Council and its Special

Procedures123 and the international human

rights treaty bodies established to monitor

State Parties’ compliance with the respective

instruments and to assist them in the imple-

mentation of conventions on their territories.

The Office also promotes the right to develop-

ment, coordinates United Nations human

rights education and public information activ-

ities, and strengthens and mainstreams human

rights across the United Nations system. 

Aside from its headquarters in Geneva,

Switzerland, OHCHR has a liaison office at the

United Nations in New York, United States, ten

country offices124, two stand-alone offices, in

Kosovo and the occupied Palestinian territory,

and 12 regional offices and centres.125 At the

end of 2009, the Office had 982 members of

staff, of whom almost half were based in the

field; 50 % work in Geneva, and 2 % in New

York. The Office also supports human rights

officers in UN peace missions and human

rights advisers in UN country teams.

OHCHR receives one third of its funding

from the United Nations regular budget; the

remaining two thirds are provided through

voluntary contributions from Member States

and other donors such as intergovernmental

organizations, NGOs, foundations, various

companies and private individuals. The esti-

mated total budget for 2010-2011 has been set

at $407.4 million USD.

3.4.2. OHCHR’s Mandate and Mission
Statement
The Office of the United Nations High Com-

missioner for Human Rights is guided in its

work by the mandate provided by the General

Assembly in resolution 48/141 from December

1993, the Charter of the United Nations, the

Universal Declaration of Human Rights and the

international human rights instruments, the 

Vienna Declaration and Programme of Action

the 1993 World Conference on Human Rights,

and the 2005 World Summit Outcome 

Document.126

According to the Resolution A/RES/48/141,

Article 3, United Nations High Commissioner

for Human Rights shall:  

a) “Function within the framework of the Char-

ter of the United Nations, the Universal Decla-

ration of Human Rights, other international

instruments of human rights and international

law, including the obligations, within this

framework, to respect the sovereignty, territo-

rial integrity and domestic jurisdiction of States

and to promote the universal respect for and

observance of all human rights…”

b) “Be guided by the recognition that all

human rights… are universal, indivisible, in-

terdependent and interrelated…”

c) “…promoting a balanced and sustainable

development for all people…”
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Article 4 stipulates the United Nations High

Commissioner for Human Rights’ responsibi-

lities:

a) To promote and protect the effective enjoy-

ment by all of all civil, cultural, economic,

political and social rights;

b) Accomplish the tasks assigned by UN

competent bodies and to make to them

recommendations for the improvement,

promotion and protection of all human rights;

c) Promotion and protection of the right to

development;

d) Provide advisory services and technical and

financial assistance in the field of human

rights;

e) Coordinate the UN education and public

information services in the field of human

rights;

f) Play an active role in removing current

obstacles for full realization of all human

rights and prevent the continuation of human

rights violations; 

g) Engage in dialogue with all Governments to

secure respect for all human rights;

h) Stimulate international cooperation in

promotion and protection of human rights; 

i) Co-ordinate human rights protection and

promotion activities throughout the UN

system;

j) Modulate the UN human rights machinery

to improve its efficiency and effectiveness;

k) Supervise the Centre for Human Rights.127

The mission of the Office of the United

Nations High Commissioner for Human

Rights is to work for the protection of all

human rights for all people; to help empower

people to realize their rights; and to assist those

responsible for upholding such rights in ensu-

ring that they are implemented. 

In carrying out its mission OHCHR shall: 

• Give priority to addressing the most pres-

sing human rights violations, both acute

and chronic, particularly those that put life

in imminent peril; 

• Focus attention on those who are at risk

and vulnerable on multiple fronts; 

• Pay equal attention to the realization of

civil, cultural, economic, political, and so-

cial rights, including the right to develop-

ment; and 

• Measure the impact of its work through the

substantive benefit that is accrued, through

it, to individuals around the world.128

3.4.3. OHCHR’s Policy and Discourse on
Human Rights and Drug Control
OHCHR has, as one of its essential tasks to

“mainstream human rights within the United

Nations, which means injecting a human rights

perspective into all United Nations

programmes.”129 International drug control is

one of the important areas of concern for the

UN and one which would clearly need

guidance in relation to human rights stan-

dards, yet we could not find drugs or drug

control listed among the circa 50 human rights

“issues”130 on the OHCHR web site home

page, nor any policy papers directly addressing

this issue. Moreover, we were informally

informed that this area is not a priority for the

Office.

Against this background, we consider rele-

vant the statement made by the UN High

Commissioner for Human Rights, Navi Pillay,

on 10 March 2009, prior to the landmark

session of the United Nations Commission on

Narcotic Drugs in 2009, which reviewed the

progress made in the decade since the Special

Session of the United Nations General

Assembly (UNGASS) 1998 and the 100 years

anniversary of international drug control. The

High Commissioner started her short state-

ment by evoking the commitment made in the

UNGASS 1998 Political Declaration to respect

human rights in countering the world drug

problem and stressed that ten years later it is

opportune to “again underscore what States’

human rights obligations demand of drug

control regimes.”131 According to Mrs. Pillay:
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“Individuals who use drugs do not forfeit their

human rights... Too often, drug users suffer

discrimination, are forced to accept treatment,

marginalized and often harmed by approaches

which over-emphasize criminalization and

punishment while under-emphasizing harm

reduction and respect for human rights. This is

despite the longstanding evidence that a harm

reduction approach is the most effective way of

protecting rights...”132

3.4.4. Assessment
The Office of the United Nations High

Commissioner for Human Rights, according to

its mandate, could play an essential role in

informing the international drug control

policy on human rights minimum standards.

As noted throughout this chapter, several UN

agencies indicated interest and issued various

statements on this matter, including the yearly

UN General Assembly resolutions regarding

international cooperation against the world

drug problem which state a commitment to

human rights in this area. Hence, guidance on

this topic from OHCHR would be extremely

useful. It is therefore remarkable that this issue

does not appear on the Office’s top-50 priority

list, nor has it gained more attention over time. 

The figures from the 2007 European School

Survey Project on Alcohol and Other Drugs

(ESPAD) demonstrates the risk of illicit drug

use, with 18% of 15–16 year-old European chil-

dren reporting a lifetime use of illicit drugs.133

And this is just a regional estimation covering

35 European countries. If we were to add to this

figure the number of children exposed to

neglect and abuse due to drug use by their

parents or caregivers and the children, mainly

in poorer countries, engaged in illicit produc-

tion and trafficking of drugs, one of “the most

hazardous forms of child labour”, as per ILO

Convention 182, it is hard to understand how

the drug issue was never a priority for OHCHR.

OHCHR engagement on this issue would

certainly match with their Mission Statement

to focus on the most vulnerable in society.

As previously indicated, the High Commis-

sioner decided in 2009 to issue a statement 

focused exclusively on drug users. As no policy

paper or report accompanied this statement,

we have for several months sought the High

Commissioner or an officer in the High

Commissioner’s staff who can explain what

human rights analysis underpinned this assess-

ment. Our attempts to get a clear idea were left

unanswered. Hence, one is left with an almost

unique intervention of OHCHR into the inter-

national drug policy where the right of the

child to be protected from illicit drugs, in

accordance with CRC Article 33, and stated

obligation to “discourage production,

marketing and consumption of… narcotics

and other harmful substances…”134 as per

Article 12 of the International Covenant on

Economic, Social and Cultural Rights

(CESCR), are completely ignored. Despite its

closing sentence which underlines that “We

must ensure at all times that every individual’s

inalienable rights are respected, protected and

fulfilled”135, the whole statement is concen-

trated on the drug users.

It is difficult to understand how an exclusive

focus on drug users is the total obligation of

“States’ human rights obligations demand of

drug control regimes”.136 Such a statement

implies the awarding of “victim status” to any

drug user on the “merit” of using drugs and the

disregarding of any other category, including 

child ren. It consequently proposes user-

centered international and national drug

control policies. Moreover, the High Commis-

sioner states that a “harm reduction approach

is the most effective way of protecting

rights”137 as it alleviates suffering and reduces

incidence of HIV. As discussed in the previous

chapter, equating human rights protection

with “harm reduction” can be highly problem-

atic, particularly when there is no interest in

defining what “harm reduction” is and a

general tendency is to extend its meaning. It is
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most likely to be confusing for states to be told

by the High Commissioner that human rights

are best served by an approach that disregards

the prevention of drug use itself when under

the (CESCR) General Comment No. 14 on the

right to the highest attainable standard of

physical and mental health, the same states are

told that the failure to discourage drug use is a

violation of the obligation to protect.138

Left as it is, without any explanation, the

2009 statement by the UN High Commissioner

for Human Rights is a “blank cheque” given to

those who advocate for decriminalization, de-

penalization, or legalization of illicit drug

consumption. Not surprisingly, it was inten-

sively quoted by the anti-prohibitionist camp

and became a strong advocacy tool.     

3.5. The Joint United Nations 
Programme on HIV and AIDS – 
UNAIDS

3.5.1. Background
The Joint United Nations Programme on HIV

and AIDS (UNAIDS) was established on 26

July 1994 by Resolution 1994/24 of the

Economic and Social Council “to provide

global leadership in response to the

epidemic”139 and became operational on 1

January 1996. From inception, the organiza-

tion has been a joint UN partnership, the inter-

agency cooperation has been considered essen-

tial for ensuring the mobilization of resources

and the effective implementation of a coordi-

nated programme of activities throughout the

United Nations system. The programme was to

gain from the experience of its original six co-

sponsors: United Nations Development

Programme, the United Nations Children’s

Fund, the United Nations Population Fund, the

World Health Organization, the United Nations

Educational, Scientific and Cultural Organiza-

tion and the World Bank. At present UNAIDS

has ten co-sponsors.140

The work of UNAIDS is guided by a

Programme Coordinating Board (PCB) which

serves as its governing body. The PCB includes

representatives of 22 governments from all

regions of the world, the ten UNAIDS co -

sponsors, and five nongovernmental organiza-

tions (NGOs), including associations of people

living with HIV. UNAIDS leadership is innova-

tive as it is the first United Nations programme

to include NGOs in its governing body.

The Executive Cabinet of UNAIDS Secre-

tariat is a forum for high�level decision�making

on strategic issues facing the organization. The

Executive Cabinet is composed of the Execu-

tive Director, the Deputy Executive Directors

of the Programme branch and the Manage-

ment and External Relations branch, and the

Director of the Executive Office. The Executive

Director is appointed by the United Nations

Secretary General upon the recommendation

of the co-sponsors. Beginning in January 2009,

Michel Sidibé from Mali has been the 

Executive Director of UNAIDS.

The Programme headquarter is in Geneva,

Switzerland, and it has three liaison offices in

Brussels, Addis Ababa and Washington D.C.

The Unified Budget and Workplan for the

2010–2011 biennium was $484.8 million USD.

3.5.2. UNAIDS’ Mandate and Mission 
Statement
According to ECOSOC Resolution 1994/24

from 1994, the objectives of the Programme

are to:

(a) Provide global leadership in response to the

epidemic;

(b) Achieve and promote global consensus on

policy and programmatic approaches;

(c) Strengthen the capacity of the United

Nations system to monitor trends and

ensure that appropriate and effective poli-

cies and strategies are implemented at the

country level;

(d) Strengthen the capacity of national

Governments to develop comprehensive
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national strategies and implement effective

HIV/AIDS activities at the country level;

(e) Promote broad-based political and social

mobilization to prevent and respond to

HIV/AIDS within countries, ensuring that

national responses involve a wide range of

sectors and institutions;

(f) Advocate greater political commitment in

responding to the epidemic at the global

and country levels, including the mobiliza-

tion and allocation of adequate resources

for HIV/AIDS-related activities.141

The latest UNAIDS’ mission statement

adopted by the Programme Coordinating

Board at its 26th meeting in June 2010  is to

lead and inspire the world in achieving

universal access to HIV prevention, treatment,

care and support by: 

• uniting the efforts of the United Nations

System, civil society, national governments, the

private sector, global institutions and people

living with and most affected by HIV; 

• speaking out in solidarity with the people

most affected by HIV in defence of human

dignity, human rights and gender equality; 

• mobilizing political, technical, scientific and

financial resources and holding ourselves and

others accountable for results; 

• empowering agents of change with strategic

information and evidence to influence and

ensure that resources are targeted where they

deliver the greatest impact and bring about a

prevention revolution; and, 

• supporting inclusive country leadership for

sustainable responses that are integral to and

integrated with national health and develop-

ment efforts.142

3.5.3. UNAIDS and Human Rights
In general, UNAIDS uses extensive human

rights rhetoric. According to the Programme’s

vision “Leveraging the AIDS response,

UNAIDS works to build political action and to

promote the rights of all people for better

results for global health and development.”143

The apparent focal point for human rights

at UNAIDS is the Prevention, Vulnerability

and Rights Division which has as one of its

tasks the development of global policies which

should lead to the reduction of HIV infections

and advance and protect human rights in

response to AIDS, address the vulnerability of

women, girls and sexual minorities, and

increase programme efficiency at all levels

through systems integration.  This Division’s

web site has a sub-section on ‘human rights

and law’144, which contains two documents:

1) Mapping of restrictions on the entry, stay

and residence of people living with HIV; 

2) International Guidelines on HIV/AIDS

and Human Rights 2006 Consolidated Version. 

In the context of the present discussion, our

assessment is that the second paper is the most

relevant and comprehensive reflection on

UNAIDS’s thinking on human rights. The

publication was issued by the Office of the

United Nations High Commissioner for

Human Rights and the Joint United Nations

Programme on HIV/AIDS and it consolidates

the previous versions of the guidelines. As

stated, the aim of the publication is to assist

states in translating the international human

rights norms into practical observance in the

context of HIV, considering that an effective

response to the epidemic “requires the imple-

mentation of all human rights, civil and polit-

ical, economic, social and cultural, and funda-

mental freedoms of all people, in accordance

with existing international human rights stan-

dards”145 and that the full respect for human

rights reduces the number of HIV infections

and helps people living with HIV to better cope

with their situation. It also clarifies that a

“rights-based, effective response to the HIV

epidemic involves establishing appropriate

governmental institutional responsibilities,

implementing law reform and support services

and promoting a supportive environment for

groups vulnerable to HIV and for those living
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with HIV”146 and that in the context of HIV,

international human rights norms and prag-

matic public health goals require states to

consider measures that may be controversial,

particularly regarding the status of women and

children, sex workers, injecting drug users and

men having sex with men.

Guidelines 1–12 are general in nature and

not prescriptive of outcome. Some examples:

Guideline 1 (G1) suggests that states shall

establish an effective national framework for

their response to HIV;  G3 suggests that states

shall review public health laws to conform with

human rights standards; G4 suggests that states

shall review and reform criminal laws in order

to ensure that these are in line with human

rights standards. G7 suggests that states shall

educate people affected by HIV on their rights;

G8 suggests that states shall promote a

supportive and enabling environment for

women, children and other vulnerable groups.

G11 suggest that states shall ensure monitoring

and enforcement mechanisms to guarantee the

protection of HIV-related human rights. 

Further down in the paper, in paragraph

102, there is a list of 18 human rights principles

relevant to HIV/AIDS. Paragraph 103 states

that “Particular attention should be paid to

human rights of children and women.”147

Two paragraphs are allocated to children’s

rights. The first talks, in general, about chil-

dren’s rights under the international instru-

ments and the second paragraph states that

many of the rights provided for children in the

Convention of the Rights of the Child are rele-

vant for HIV prevention, care and support and

goes on to enumerate such rights.  It is

surprising that the right to protection from

illicit drugs as per CRC Article 33 is not

deemed at all relevant in this regard and hence,

is not mentioned in this context. 

3.5.4. UNAIDS’s Policies on Human
Rights and Drugs
As mentioned above, in the context of the

International Guidelines on HIV/AIDS and

Human Rights 2006, even if the issue of drug

control is not directly addressed, the philos-

ophy of UNAIDS permeates the text on several

occasions. The document considers that an 

appropriate and human rights informed

response to HIV/AIDS would imply legal

reforms, establishment of enabling environ-

ments and the provision of services for vulner-

able groups which include, inter alia, drug

injectors. Guideline 4 details the need for states

to review and reform their criminal laws and

specifies, among other things, that national

penal laws should not impede the adoption of

measures taken “to reduce the risk of HIV

transmission among injecting drug users and

to provide HIV-related care and treatment for

injecting drug users. Criminal law should be

reviewed to consider: the authorization or

legalization and promotion of needle and

syringe exchange programmes; the repeal of

laws criminalizing the possession, distribution

and dispensing of needles and syringes.”148

The UNAIDS Strategy 2011–2015 Getting to

Zero, adopted by the Programme Committee

Board in December 2010, focuses on three

clear visions and goals, two of which  specifi-

cally mention drug users. The first of these is

zero new infections, which aims, amongst

other things, to prevent all new infections

amongst drug users. The second is zero

discrimination, aiming, inter alia, to simulta-

neously reduce by half the number of countries

with punitive laws and practices concerned

with HIV transmission, sex work, drug use or

homosexuality, that block effective responses.

UNAIDS details its position considering that

“Punitive laws, polices, practices, stigma and

discrimination can block effective responses to

HIV by driving people away from HIV serv-

ices. They can reduce an individual’s ability to

avoid HIV as well as impact people living with

HIV.”149 In the same way, law enforcement may

drive drug users away from HIV services. 

In our research we could not find any specific
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paper to illustrate the UNAIDS position on

children, illicit drugs, and human rights. 

3.5.5. Positions of UNAIDS Executive 
Director
I. UNAIDS Executive Director Michael Sidi-

bé’s exchange of letters with members of

International Drug Policy Consortium

(IDPC) following a speech given at the III

Eastern Europe and Central Asia AIDS

Conference (EECAAC 2009), Moscow150

UNAIDS Executive Director Sidibé was a

featured speaker at the III Eastern Europe and

Central Asia AIDS Conference (EECAAC

2009), Moscow, in October 2009. This speech

led to a letter of reaction written on “behalf of

advocates for harm reduction and the human

rights of people who use drugs in Eastern

Europe and Central Asia”151 signed by repre-

sentatives of NGOs affiliated to International

Drug Policy Consortium including Eurasian

Harm Reduction Network, Open Society Insti-

tute, Canadian HIV/AIDS Legal Network,

Hungarian Civil Liberties Union, et al.152

The speech
In his Moscow speech UNAIDS Executive

Director stated, among others, “Let me be clear

about the United Nations position on drug use.

We are completely against drug use and legali-

zation of drugs. We consider that it is the duty

of each country to prevent its population from

starting drug use and to fight illicit drug traf-

ficking… Harm reduction has nothing to do

with the legalization of drugs. Harm reduction

is a set of services for drug users that have

proven many times over to be safe and effec-

tive… I urge each country in the region to

define, within its legislation, the harm reduc-

tion package it needs, just like China has done

with great success.”153

NGOs Letter (rebuttal) to UNAIDS Executive

Director Michael Sidibé on 5 November 2009

A letter was issued in the name of “harm

reduction” advocates and defenders of the

human rights of drug users,154 asking for clari-

fication on UNAIDS’ position on human

rights and drug use, indicating several prob-

lematic elements in the Moscow speech of the

UNAIDS Executive Director: 

1. His statement that the UN is “completely

against drug use and legalization of drugs”;

2. His urging of each country in the region to

“define within its legislation the harm 

reduction package it needs, just like China

has done with great success”; 

3. His “repeated praise of the leadership and

progress of the Russian government in the

fight against AIDS”.155

According to these advocates, these statements

are contrary to previous positions articulated

by UNAIDS and threaten to derail the efforts

to remove the punitive laws related to drug use.

The NGOs letter elaborates on each of the

elements: On the issue of UN being “comple-

tely against drugs and legalization of drugs… is

to our knowledge without basis in UN policy

and seems inconsistent with the philosophy of

harm reduction that you alluded to in your

speech. Harm reduction recognizes that many

people either cannot or will not stop using

drugs and therefore seeks to minimize the

harms related to drug use. It prioritizes protec-

tion of the dignity and health of people who

use drugs over efforts to prohibit all drug use.

By contrast, your statement comes dangerously

close to stigmatizing all people who use drugs

as a population that the United Nations is

‘against.’”156

With regard to urging countries to define

within their legislation the harm reduction

packages needed, it states that “Unqualified

deference to existing legislation under-

mines…and hinders the efforts of other UN

agencies and civil society to reform these laws

on the ground. In future speeches in the

region, and communications with officials

there and elsewhere, we urge you to articulate
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the need and urgency for legal reform aligned

with HIV prevention and treatment for people

who use drugs.”157

Reply letter from Director Sidibé to the letter

above, 9 November 2009158

In his letter addressed to the “harm reduction”

advocates and defenders of the human rights

of drug users,159 UNAIDS Executive Director

Sidibé aimed to clarify that “My remarks

clearly emphasized the unequivocal commit-

ment of the United Nations to the universality

of human rights and to effective harm reduc-

tion programmes as essential components of

the response to HIV... It is important to make a

clear distinction between ‘decriminalization’ of

drug users and ‘legalization of illicit drug use’.

In my Moscow remarks, I expressed this

distinction clearly… I want to underline that

…UNAIDS is unequivocal in our call for the

decriminalization of people who use drugs.”160

In context of the critique of his China

remark Director Sidibé stated, “I use this

opportunity to reaffirm the UNAIDS position

on harm reduction – the full package of harm

reduction services should be implemented in

countries where HIV is transmitted through

sharing of contaminated injecting equipment.

Harm reduction has to be supported by

national legislation to be implemented safely

and with efficacy.”161

Concerning the issue of future opportuni-

ties, Executive Director Sidibé stated that “The

upcoming milestones of the 53rd Session of

the Commission on Narcotic Drugs in Vienna,

the Harm Reduction 2010 Conference in Liver-

pool and the XVIII International AIDS Confer-

ence in Vienna present us with concrete oppor-

tunities to work together towards much

needed progress.”162

UNAIDS Executive Director’s position on il-

licit drug consumption decriminalization at

the International AIDS Conference 2010

UNAIDS Executive Director Michel Sidibé

participated in the XVIII International AIDS

Conference in Vienna 2010. The organisers of

this Conference issued the so-called Vienna

Declaration, demanding a review of current

drug policies and the decriminalisation of all

drug users. In an article from the publication

The Body, there are some quotes from Mr.

Sidibé’s position on criminalization, deemed as

the most important and urgent theme to

address. In one picture, taken at the Vienna

meeting, Mr. Sidibé is seen holding up his

hand, voting for the following statement on the

board in his background “We resolve that

harmful laws that criminalise sex work, drug

use, drug possession, homosexuality and same-

sex relationships, and HIV transmission must

be repealed and must not be replaced with a

regulatory system that is equally prejudicial.

Not only do these laws lead to serious human

rights abuses, but they grievously hamper

access to HIV services.”163

3.5.6. Assessment
UNAIDS is the newest of the UN bodies exam-

ined in this chapter. The organisation has

grown quickly in terms of visibility and seem-

ingly also in funding. 

UNAIDS has a more focused mandate than

the other UN entities discussed elsewhere in

this chapter, since it concerns only one disease.

However, within that confinement, the

mandate of the Programme is quite broad and

encompasses a complex range of interventions.

This leaves UNAIDS freedom in devising

responses, which basically should only be

curtailed by existing UN hard law.

The UNAIDS mandate does not address

human rights or other overall international

law, but it must be a basic assumption for all

UN entities that they are democratically bound

by hard law emanating from the UN Member

States. Against this background, UNAIDS is

failing in its mandate in terms of human rights

and overall compliance with international law

when it seeks to put the interests of any drug
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user – injecting or not, addict or not – ahead of

an explicit protection provision for the most

vulnerable group of all, namely children. 

UNAIDS has a clear vision: “Zero new HIV

infections, zero AIDS deaths, zero discrimina-

tion.”164 UNAIDS “zero vision” is a useful

policy goal, regardless of whether it is 100%

realistic in the short-, medium-, or even long-

term. It is useful since it expresses a value that

sets the course for the ship, and from which

coherent sub-policies can be devised. The

assumption of such an aspiration is no

different from a same policy goal on racism,

corruption, or illicit drug use. 

So, turning to the issue of drugs: Could

UNAIDS be a partner in the overall UN drug

policy goal on zero illicit drug use? No non-

drug user will wake up one morning with

physiological needs indicating that “Today I

have to smoke cannabis” (or consume any

other drug of abuse). Virtually all people will

wake up at some point in their lives with sexual

urgings. From this point of view, it must be

much easier to bring drug use to zero, than it is

to bring HIV infection to zero, which is prima-

rily spread through sexual transmission. That

is, unless we deliberately decide to create and

recognize the value of a culture of drug use.

Such a position would seem to be as absurd as

the idea of valuing the fact that we actually

have a number of people affected by a serious

disease such as AIDS. 

Seemingly, all of the “harm reduction”

organizations partnering with UNAIDS would

fully disagree with the goal of zero drug use. It

seems clear that with regards to the approach

to drug policy, the UNAIDS Executive Director

Michel Sidibé and the organization’s human

rights chief Susan Timberlake have decided to

uncritically side with these NGOs instead of

closely examining the human rights instru-

ments, notably the Convention on the Rights

of the Child. Protecting children from any drug

use is not optional; it is a human rights obliga-

tion and a minimum standard for 193 States

Parties and for the UN overall, yet UNAIDS

has decided to make this provision optional.

UNAIDS’s overall collaboration with anti-

prohibitionist NGOs, and Director Sidibé’s

endorsement of the overall decriminalization

of drug use and a user-centred approach, seem

to go against almost every point of UNAIDS’s

own mission statement: 

Point 1. Addressing people most affected by

AIDS: Those most affected by AIDS are poor

children in Africa who have lost their parents

or at risk of losing them due to AIDS. The

decriminalization of drugs seems likely to add

another burden to their lives: with one

example being their possible recruitment in

the production or trafficking of cannabis in

order to facilitate the recreational use. The

consequences of decriminalization are that the

drug users are protected and awarded a victim

status whereas the risks children are exposed to

increases in drug availability and use. The

added social burden in a society where any

adult can now possess/consume drugs with

impunity is hardly consistent with addressing

those most affected, namely children. Hence,

UNAIDS’s user-centred, decriminalization

approach goes against their own mission state-

ment to address those most affected. 

Point 2. Human dignity and human rights:

Many studies indicate drug use by parents or

caregivers as one of the risk factors for child

maltreatment and/or show how children in

these circumstances go to extreme lengths to

protect their drug-using parents and cover up

for them, forcing even very young children into

pre-mature adulthood. This type of experi-

ences cannot be deemed as contributing to the

dignity of the child. The pivotal human rights

issue concerning drugs, CRC Article 33, has

been discussed in extenso above. UNAIDS has

paid no attention to this minimum standard in

either its papers or its public performances.

This became particularly clear in the written

answer from UNAIDS Human Rights Chief

Ms. Susan Timberlake to our question of how
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the organisation is approaching child rights

standards. Mrs. Timberlake’s long answer

completely avoided addressing what the right

concerns, namely protection from drug use,

and to whom it belongs, respectively to all chil-

dren, and instead discussed all drug users and

children who use drugs. Hence, UNAIDS user-

centered, decriminalization approach goes

against their mission statements commitment

to dignity and human rights.

Point 3. Mobilizing scientific resources to be

accountable for results: UNAIDS has no

studies to show that decriminalization and a

user-centered approach reduce the lifetime

prevalence of drug use among children or

reduce the number of children involved in

drug production or trafficking. From a scien-

tific point of view, the policy suggestions made

by UNAIDS seem not to conform to the

accountability criteria, but rather to have been

induced by external agenda setters. 

Points 4 and 5. Empowerment to bring

about a prevention revolution and sustainable

responses: In the past, UNAIDS talked about

the injecting drug user; now the policy focus is

any drug user, injecting or not, addict or not.

The UNAIDS-led path of decriminalization

empowers recreational drug users in providing

them freedom to use drugs and giving them

protected status. This empowerment seems to

go directly against the tandem of CRC’s imper-

ative to empower children’s rights and the UN

drug conventions imperative regarding no

non-medical drug use. This was, seemingly by

mistake, admitted by Executive Director Sidibé

in his Moscow speech when he stated that the

UN is “completely against drug use and legal-

ization of drugs.”165 But confronted by anti-

prohibitionist NGOs, UNAIDS Executive

Director Michel Sidibé changed his position

and so this brief flicker of enlightenment was

quickly extinguished. UNAIDS has clearly

made overall prevention against drug use by

children a non-issue and does not follow

UNICEF’s policy guidance that HIV/AIDS

interventions must not undermine child

protection. By working this way, UNAIDS

seems to, apart from denying children the right

to protection as per CRC Article 33, also facili-

tate increased acceptance of drug use. Since

injection drug use is one of the drivers of HIV,

it seems that this is not a sustainable strategy

and is not preventing either drug use or the

spread of HIV.

In summary, UNAIDS auditors should give

the grade “C” to the current leadership’s policy

choices, in relation to the UNAIDS mandate/

vision/mission statement regarding human

rights.  

The UNAIDS decision to devise human

rights guidelines in 2006, together with

OHCHR, is a commendable initiative. But on

the issue of drugs this initiative was all form

and no content. The purpose of the guidelines

is to assist states in creating a positive, rights-

based response to HIV that is consistent with

human rights and fundamental freedoms. The

drug control issue is not mentioned in any of

the 12 guidelines, but children are: Guideline 8

calls for the creation of an enabling environ-

ment for children. Further down it is stated

that particular attention is to be paid to women

and children. In general the Guidelines’ state-

ments about children are in line with child

rights doctrine, but in reality UNAIDS seems

not to have given these commitments a second

thought: 

• In what way does drug consumption and

decriminalization create an enabling envi-

ronment where all children are protected

against drug use, production, and traf-

ficking? Would the issue of protection not

require the reverse of this policy-making?

Criminalization would likely be one of the

first measures to be introduced in order to

facilitate protection and to send out a

supporting signal that society is standing

on the side of all children in this regard and

would help parents educate their children

to abstain from drug use. 
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• In what way is particular attention paid to

children when UNAIDS, throughout their

papers and statements and even in answer

to direct questions, proposes that the adult

drug user be the centre of attention for drug

policy-making, and be seen as the primary

victim? 

One would think that Executive Director

Sidibé, a former UNICEF official, could not

reasonably be unaware of paragraph 6 in

UNICEF’s Child Protection Strategy, which

states “This strategy aims to reduce children’s

exposure to harm by accelerating actions that

strengthen the protective environment for

children in all settings… All programmes and

actions for the benefit of children’s health,

education, participation or for addressing the

impact of HIV and AIDS should likewise be

designed so as to strengthen protection, and

must never undermine it.”166 In short, child

protection standards, including CRC Article

33, should pre-vail when designing HIV/AIDS

policy.

UNAIDS leadership letter exchange with

NGOs related to International Drug Policy

Consortium (IDPC), following Executive

Director Sidibé’s Moscow speech, 2009 

The letter exchange between UNAIDS Execu-

tive Director Michel Sidibé and the representa-

tives of some “harm reduction” NGOs is a clear

illustration on how special interest groups are

given a free rein to push policy through UN 

figureheads. 

The 2009, Moscow speech by UNAIDS

Executive Director Sidibé should have come

across as unremarkable. Mr. Sidibé was merely

stating what has already been stipulated in

widely ratified UN hard law,167 more precisely

that UN is “completely against drug use and

legalization of drugs. We consider that it is the

duty of each country to prevent its population

from starting drug use and to fight illicit drug

trafficking.”168 His speech was neither innova-

tive nor passionate. The controversial element

in the Moscow speech could instead be, from

an international law/human rights point of

view, the assumption that states have a legal

obligation to implement “harm reduction”

programmes or interventions. “Harm reduc-

tion” is not part of any international hard law

instrument; for example, the International

Narcotics Control Board has been reticent in

relation to this approach because it does not

have a firm definition.169

If anyone had reason to complain about the

Moscow speech, it would be the stakeholders of

existing international law, notably states who

have adopted the present international legisla-

tion, and children who are explicitly subject to

protection by the same legislation. It is there-

fore surprising that the reaction came from the

“harm reduction” movement. For the last

group, clearly a broad endorsement of “harm

reduction” was not enough.

In the forceful “harm reduction” NGOs

representatives’ letter, which is extremely

meticulous on linguistic nuances, Mr. Sidibé

was asked to retract his comments. The letter

alleged that it was wrong to say that UN was

against drugs use if Director Sidibé did not at

the same time say that he was for decriminal-

ization of this conduct. This clearly loops the

logic on why a convention is asking for crimi-

nalization in the first place. Would a State

Party, having signed up to criminalize corrup-

tion and making it a crime in national law, be

adhering to the corruption convention if it

later issued an order to de facto decriminalize

all civil servants taking bribes? Even Professor

Krzystof Krajewski is in his 1999 paper reached

a similar conclusion, considering that “in order

to retain the ‘spirit’ of the conventions, it is

better to de-penalise rather than decrimi-

nalize… Although the practical effects of both

approaches seem usually to be identical,

decriminalization may be more prone to

charges of violating the 1988 convention.”170

Those writing on “behalf of advocates for
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harm reduction and the human rights of

people who use drugs”171 also stressed that it

was wrong to say that the UN was against drug

use, as this was “inconsistent with the philos-

ophy of harm reduction”172 and it was “stigma-

tizing all people who use drugs as a population

that the United Nations is ‘against.’”173 These

NGOs make it very clear that drug users are

not only addicts, but anyone who does not

want to stop using drugs. Furthermore, it was

wrong to say that countries could develop their

own “harm reduction” packages, within their

national legislation.

In short, the letter suggests that there is a

fixed and accepted definition of “harm reduc-

tion” which includes being neutral to drug use.

Any drug user – addict or recreational – is to be

considered as a victim. Decriminalization shall

be a mandatory policy, contrary to 1988 Drug

Convention Article 3 (2), to CRC Article 33

and to the ILO Convention 182 on the Worst

Forms of Child Labour.174 It is nothing short of

remarkable that the Head of a UN entity, Mr.

Sidibé, shall be expected to back up this posi-

tion before UN Member States, a position

which runs totally contrary to the present

international legal framework.175

One would expect that a UN entity chief

concerned with his trustworthiness, the

integrity of his organisation, the fidelity to his

mandate, which includes international law,

and human rights as stipulated by hard law

instruments, would be less than pleased with

an extortion attempt like this. 

However, Executive Director Sidibé’s reac-

tion is surprising. Firstly he clearly has made

the answering of this letter a high priority.

Having just returned from Moscow, he imme-

diately authored a three page reply with a high

level of detail and intricate discourse. Secondly,

he took no issue with the above assertions of

the NGOs, saying instead – against semantics

and logic – that in Moscow he underlined the

commitment to “harm reduction” pro -

grammes, and made a clear distinction

between legalization and de-criminalization.

Mr. Sidibé also underlined his commitment to

the “full package of harm reduction measures”,

and undertakes to collaborate with the NGOs

on upcoming meetings, including the Harm

Reduction Conference in Liverpool, and the

International AIDS Conference in Vienna. 

It is clear to a reader of this exchange that

there is a 180 degree discrepancy between what

Director Sidibé said in Moscow and what he

said in his letter addressed to the representa-

tives of “advocates for harm reduction and the

human rights of people who use drugs.”176 The

NGOs representatives’ letter, and its formula-

tions, allows few conclusions other than that of

Mr. Sidibé who considered that it was neces-

sary to put his credibility on the line, possibly

hoping that no one outside the NGOs would

read this exchange, especially not a very signifi-

cant UN Member State.  UNAIDS Executive

Director Sidibé deceived either the “friends

and colleagues“177 who took part at the

EECAAC 2009 Conference in Moscow or the

NGOs representatives’ “colleagues”178 who

asked for explanations of his Moscow speech.

However, we should note that the answer to the

NGOs letter was the more recent one. 

It is also interesting to reflect on the

anatomy of the pressure in the NGOs’ letter.

Clearly these NGOs took it for granted that

they would have the gravity to press a UN

Executive Director to recant and counter inter-

national law. One is left with the impression

from the NGO letter and from Mr. Sidibé’s

reply that the copying of this letter to the

UNAIDS Reference Group on AIDS and

Human Rights might have added to this pres-

sure. 

Overall, this exchange shows a remarkable

state of play where a small group of NGOs can

use a head of a UN body as their private

mouthpiece for disassembling international

law, including human rights law.

We note that UNAIDS Executive Director

Sidibé made good on his reply letter’s promise
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of future collaboration, since he publicly

backed up the AIDS 2010 Vienna Declaration,

demanding decriminalization of any drug

user.179

However, it is noteworthy, on the positive

side that, as mentioned in the previous chapter,

in its latest Political Declaration on HIV/

AIDS adopted by the General Assembly on 10

June 2011, UNAIDS seems to have returned to

the letter of the international law instruments

stating in relation to the drug problem the

following: “Note with alarm the rise in the inci-

dence of HIV among people who inject drugs

and that, despite continuing increased efforts

by all relevant stakeholders, the drug problem

continues to constitute a serious threat to,

among other things, public health and safety

and the well-being of humanity, in particular

children and young people and their families,

and recognize that much more needs to be

done to effectively combat the world drug

problem.”180

3.6. Conclusions
UN Entities are lacking consideration for

children rights when discussing drug policy

Only one of the five UN entities examined had

a designated paper on human rights and drug

control, respectively UNODC. The 2010

UNODC’s paper181 is also the only one that

mentions Article 33 of the Convention of the

Rights of the Child, but it treats this human

rights provision in a extremely limited fashion

devoting it just one of its 61 paragraphs.  

When we approached these UN entities

directly it appeared either: a) They had no

knowledgeable focal point on the drugs/

human rights nexus (OHCHR, UNICEF,

WHO), or that b) The focal point was lacking

knowledge/interest in children rights

(UNODC and UNAIDS). Hence, all examined

UN agencies policy reflections are flawed with

regard to the only human rights provision

concerned with drugs, CRC Article 33, and to

the most ratified of all human rights instru-

ments: the Convention on the Rights of the

Child. 

While the human rights-based approach is

calling for a child-centered philosophy, UN

entities are promoting a drug user centered

philosophy

The above-noted lack of knowledge on child-

ren’s rights created analytical shortcomings

when the discussed UN agencies took positions

in drug-related matters. The positions taken

tended to treat all users (people affected by drug

addiction or not) as victims, and contributed to

legitimizing an activity – drug usage – that inter-

national law instruments such as the Conven-

tion on the Rights of the Child and the drug

conventions have clearly cast as being illicit. 

At the same time, the above-mentioned UN

agencies made no reflection on assessing how

all children shall be protected from drug use,

production, or trafficking, for example by

generally treating drug use among adults as an

illicit activity. UNODC opted to only discuss

children who are using drugs. In short, in

contradiction to CRC Article 3 a user-centered

perspective was being promoted among these

UN entities, instead of a child-centered

perspective. This is comparable to a policy

suggestion that the rights of an adult child

pornography consumer should be considered

ahead of the right of children to be protected

from sexual exploitation, in the context of CRC

Article 34. 

Overall, the UN entities fail to appreciate the

imperative to treat CRC Article 33 as a

minimum human rights standard. This is of

concern not only with regard to Article 33, but

to all human rights instruments. If these agen-

cies/bodies do not apply a systematic rights-

based approach when dealing with human

rights issues, the rights will cease to be

minimum standards, and will becomes instead

political tools of convenience. 
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Laws are not perfect instruments. The simple

fact that we have certain legal provisions regu-

lating specific areas of human life does not

guarantee that there are not going to be flaws,

problems or shortcomings. Existing laws must

be implemented and observed, but even so,

weaknesses and discrepancies might well exist.

Legal systems, including the international one,

are not like Moses’ Tablets of Stone; they are

flexible in order to allow refinements. Laws can

be abrogated; treaties’ provisions can be

amended; conventions can be revised, termi-

nated or suspended. New laws and treaties may

be adopted to fit new realities or problems. For

all these adaptations, there are firm legal mech-

anisms and this is why bypassing or ignoring

legal instruments should never be contemp -

lated by States Parties as a viable option

without consideration of the further conse-

quences for the whole international legal archi-

tecture. Moreover, we should never lose sight

of the fact that the absence of law could lead to

nothing but chaos. If certain legal provisions

exist, they have to be considered when

designing policies, proposing programmes, or

constructing discourses in the areas addressed

by these laws. The law should be the basis for

all policy-making and human rights must be

treated as minimum standards and not as

political expediencies.

All these basic and commonsensical princi-

p les have been progressively abjured while

discussing drug policy and human rights. It is

difficult to think of another policy area where

legal principles are as severely under siege, even

by entities mandated to observe the existing

laws. In fact, there is no other legal/political

sphere where prestigious professors in interna-

tional law/human rights and UN Special

Rapporteurs admonish the international

community to “forget about laws, be prag-

matic”.1

Indeed, there might not be any other area

where human rights rhetoric is used to demo-

nize moral, when the very concept of rights

and implicitly the foundation of human rights

are a moral ones. As Profesor Louis Henkin, a

founding father of the study of human rights

law, put it: “Rights is a philosophical, ethical,

and legal term. A right is a moral/legal claim as

of right, not by grace, or love, or charity. For

our purposes, a right is a claim upon society,

which has a legal, moral obligation to honor

the claim, to respect it, to ensure it, to help

realize it.”2

This publication is a search for answers. We

have tried to understand why the present rele-

vant laws and provisions are avoided when

human rights and drug policy are discussed.

We must ask why, instead of applying existing

law, there is a larger interest in proposing new

informal settings defined as “pragmatic” or

“evidence-based” (where the actual evidence is

almost never provided) which often collide

with the legal framework? At present there

exists a complex array of legal instruments,

from conventions to “soft law” norms, related

to both branches of international law (human

rights and international drug control) and to

their cohabitation. These instruments cover

almost all aspects of the matter of application

of human rights norms to drug policy and

Final Conclusions
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allow the adoption of perfectly legal and

appropriate measures.  

If all these instruments, or at least the funda-

mental and legally binding ones, had been

considered when addressing human rights and

drug policy, then publications like this would

be unnecessary. In the present publication we

have tried to demonstrate that minimum stan-

dards are not being observed in either in the

active sense, by considering them as starting

points for policy-making or discussion, nor in

the passive sense, by enunciating the reasons

why they are deemed as irrelevant and there-

fore ignored. In Chapters 1-3, we indicated that

the Convention on the Rights of the Child

Article 33, the only UN human rights conven-

tion specifically dealing with illicit drugs, is the

very provision that is ignored or, at best, muti-

lated by various civil society organizations and

even by UN entities. Different propositions

have been advanced in relation to drug policy

and human rights, many displaying a remark-

able lack of concern about the legal obligation

to protect children from illicit drugs or in rela-

tion to the possible consequences of such

propositions on children’s lives. This trend

runs contrary to the fact that CRC is a legally

binding international instrument. Moreover, it

is the convention with the widest number of

ratifications, which was established specifically

to enshrine in law the fact that children have

certain rights and that they are not just objects

of charity whose interests can be randomly de-

prioritized by other interests. This is exactly

why the “best interests” principle exists and it

only refers to children whenever it is included

in any human rights convention.  

Regarding international human rights

norms and their application in the context of

the international drug control policy, we could

identify a whole spectrum of positions and

opinions which severely depart from legality or

good sense. The legal consequences of these

positions vary greatly. An ascending scale of

immediate legal consequences of these posi-

tions, from the least harmful to the gravest and

most harmful position, might look like this:  

On the lower end of the scale we have

various authors like Dr. Erik van Ree who

demands the addition of an Article 31, stating

that “Everyone has the right to use

psychotropic substances of one’s own choice”,3

to the Universal Declaration of Human Rights.

He asserts, “Human rights concern forms of

behaviour which we regard as positive and

enriching for our lives to such a degree, that we

experience it as a violation of our personal

dignity when we are forced to give them up.

Drug use belongs in that category. Instead of

being included in the category of murder and

rape, drugs should be appreciated as a cultural

asset, similar to religion and art. Despite the

possibility of abuse, drugs provide its users

with access to a unique inner field of experi-

ence, that would remain closed for ever

without them.”4 This type of assertion indi-

cates not just a deep misunderstanding of the

philosophy and the context in which the Decla-

ration of Human Rights was adopted in 1948,

but also a misunderstanding of human rights

laws in general. However, this is simply the

opinion of a private individual, without any

immediate or direct legal implication. For the

sake of debate, we may accept it and treat it for

what it is: as a matter of private opinion. 

Ascending on this scale to the second step, it

is far more troubling when renowned NGOs

and humanitarian organizations, like Human

Rights Watch (HRW) and International 

Federation of Red Cross and Red Crescent

Societies (IFRC), launch abundant and persua-

sive campaigns that exclusively promote drug

users’ interests by extensively using the

language of human rights. For example, IFRC

recommended in its 2010 Report, that “All

stakeholders need to empower and listen to

those who use drugs: Their voices need to be

heard and their participation – in all aspects of

decision and policymaking, planning and

implementation – is absolutely critical.”5
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It might be the first time in human rights

history that NGOs, including human rights

“defenders”, have deliberately worked to

actively sideline a human rights provision,

namely CRC Article 33. The end goal of this

undertaking is the replacement of the

mandated vulnerable group (all children) with

a special interest group (any drug user, recre-

ational or addict) as victims, suggesting that

breaking the law (e.g. possession for personal

use, penalized according to the 1988 Conven-

tion Article 3(2)) is the constitutive element for

defining victim status. 

The group of authors and NGOs discussed

in Chapter 2 is far from being homogenous, yet

certain common goals or denominators can be

identified in their arguments. For example, the

intention to shed or invalidate the interna-

tional drug control regime, to make drug

consumption seem like an accepted behaviour,

normalizing this conduct and to elevate the

interests of drug users over other categories,

including children. Drug users are thereby

released of any personal or social responsibility

and the whole of society is held accountable

and is deemed culpable for the inconveniences

this group might experience in their lives.

According to these positions, the drug users

have to be protected not only from the harmful

physical and mental health risks of the illicit

drugs they decide to ingest or inject, but also

from the harm arising from drug control poli-

cies, a unique concept which makes the exis-

tence of legal regulations look completely illog-

ical. Moreover, this “obligation” to prioritize

and protect the illicit drug users has been

envisaged in such a way that nobody intervenes

in the users’ private sphere or exercises any

constriction over their free choice to illicitly

consume drugs. Even if there are three inter na-

tional conventions aimed, inter alia, at

restricting the illicit consumption of narcotic

drugs and psychotropic substances and various

national laws and policies branching from this

international obligation, the unwillingness to

stop drug use is deemed as a perfectly legal

option for the user. 

During the past decade, a complex set of

knowledge related to drug policy has been

developed and advanced by certain individuals

and NGOs. This “knowledge kit” focuses on

how to avoid legal obligations, bypass legal

provisions, dismiss treaty body advice, effec-

tively use human rights language to advance

certain interests and values (some running

against human right law), and use language in

general to induce certain ideas. These argu-

ments and discourses have been refined over

time to become omnipresent and highly

persuasive today. Recently these ideas have

been transposed into educational material and

they are handed over to the next generation at

the Summer Course (CEU), of Budapest

Central European University: “Human Rights

and Drug Policy”, organized in cooperation

with the Open Society Institute. The cadre of

teachers at this course is a who’s-who of the

authors discussed in Chapter 2 (as far as can be

noted, no pro-UN drug conventions

speakers/faculty members were invited, indi-

cating an ideological stance by CEU). 6

At the next, the third step of seriousness, it is

of more concern to have one of the largest

networks of child rights organizations, Chil-

dren Rights Information Network (CRIN),

advocating for drug use decriminalization

without taking into consideration that chil-

dren have a legal right to protection from the

illicit use of narcotic drugs and psychotropic

substances and from getting involved in the

illicit production and trafficking of such

substances, as stipulated by the Article 33 of

the Convention on the Rights of the Child. 

On the fourth step of the scale, the perturba-

tion increases exponentially as we are

approaching the UN. Professor Manfred

Nowak,7 during the time when he was acting as

UN Special Rapporteur on torture and other

cruel, inhuman or degrading treatment or

punishment, advised the international
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community to “forget about laws, be prag-

matic”.8 While one should note that some aims

invoked in this context, like that of preventing

HIV and other diseases, are undeniably impor-

tant, it is nevertheless astounding that a

professor in human rights law invites us to

“forget about laws”, abandon moral and be

“pragmatic”. Should one conclude from this

advice that the aim always justifies the means,

even to the extent of ignoring international

law, or human rights provisions? Professor

Nowak’s assertion begs several questions: Who

is the person with the authority to define

which areas should be considered in such

terms, or define the borders of the so-called

“pragmatism”? Is such an approach not to be

considered a threat to the human rights regime

in its entirety? Could we not comprehend the

torture that regrettably happened in Guantá-

namo Bay and other similar places as based on

an almost identical logic as the one proposed

by Professor Nowak, where people forgot

about laws and morals and acted pragmatically

in response to a “security threat”? What other

human rights violations could inevitably

follow such an approach? It seems aberrant

that Professor Nowak, who issued reports

condemning the use of torture at the detention

facilities at Guantánamo Bay, is the same

person proposing such an approach in another

policy area, which could well be seen to justify

or lead to the same effects as the ones he

condemned.

It is also highly problematic to have had

Anand Grover, the Special Rapporteur on the

right of everyone to the enjoyment of the

highest attainable standard of physical and

mental health, issue a report which advocated

for the decriminalization of drug use and the

legalization of illicit drugs9, while giving no

consideration as to how such solutions would

affect children and their rights, even if

according to his mandate he is asked to pay

special attention to the needs of children.10

Moreover, this report is informative because it

clearly indicates that the ultimate goal of this

type of engagement is not the decriminaliza-

tion of drug use/possession but the overall

legalization of drugs. The report shows that

promotion and imposition of “harm reduc-

tion” and decriminalization for drug use is

clearly not the end station, but the penultimate

stop on the journey towards the final destina-

tion, which is the legalization of illicit drugs;

hence, the complete demolition of the interna-

tional drug control regime and bastardisation

of children’s rights. 

Mr. Grover’s incursion into drug policy

becomes even more obstinate if we are to

consider his more informal views on this issue.

In his hour-long discussion the day after his

presentation at the UN, on 26 October 2010 at

George Soros’ Open Society Institute in New

York11, Mr. Grover made it clear that he favors

the legalization of drugs on ideological

grounds, apparently without regard for the

public health or public safety implications of

such an action. According to common logic, if

the rates of HIV/AIDS decrease any place in

the world we should consider it as positive

news. Paradoxically, these sentiments are not

shared by some of the main players in the field

of human rights, such as the UN Health

Rapporteur Anand Grover. Asked in October

2010 if the political space to discuss drug

decriminalization exists, Mr. Grover’s

expressed his regret that HIV incidence is

decreasing, stating “I am sorry to say that the

political space is dwindling, because HIV was a

big space and HIV is actually, you know, the

incidence of HIV is coming down in Asia, we

are losing that space and that is the

problem...That is a space still open. How long

it will be open? We don’t know.”12 This state-

ment indicates that Mr. Grover, the UN Special

Rapporteur on health, is unconcerned about

the 30 million people living with HIV world-

wide, including 2.5 million children under 15

years, and that they are considered by him just

as simply pawns or a manoeuvre mass for
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achieving different agendas, including illicit

drug use decriminalization or legalization.

Ascending to the fifth step on the scale of

seriousness, the whole picture becomes funda-

mentally different when such approaches come

from within the UN system. UN agencies and

bodies embody the international legal order.

Although with no lawmaking capabilities,

people and governments around the world will

often perceive UN agencies’ views and actions

as manifestations of the international legal

order. What the UN does and the positions that

it articulates can influence opinion in many

countries. Therefore, from the fifth stage

upwards, the consequences of these positions

become more relevant. 

It might also be the first time in human

rights history that UN bodies have been

avoiding their homework for more than two

decades (i.e. study and suggest policies to

support CRC Article 33), but instead have

remained inert, allowing themselves to be

progressively overtaken by the “human rights”

rhetoric of certain NGOs which propose an

exclusive drug user-centered focus.

In Chapter 3, we indicated the uncritical

acceptance of this drug user-centered

approach and the dismissive attitude towards

the rights of the child displayed by several UN

entities, including the High Commissioner for

Human Rights, the United Nations Office on

Drugs and Crime (UNODC), World Health

Organization (WHO) and the Joint United

Nations Programme on HIV and AIDS

(UNAIDS).

As the starting point of this publication, we

posit the fundamental need to promote,

protect and respect children’s rights. Therefore

it is appropriate that the last two stages of

severety are reserved for the two UN entities

which are specifically mandated to ensure the

promotion, protection and observance of 

child ren’s rights. 

Therefore UNICEF, is on the sixth step on

the scale. For over 20 years, UNICEF has had

no initiative or vision in relation to the special

protection measure of CRC Article 33, and

instead has continuously avoided it. More

recently, in 2010, UNICEF decided to blend

into the scenery and advocate for the removal

of punitive laws for drug use13 without giving

any due attention or explanation as to how

such an approach conforms to the children

rights doctrine or how it is going to influence

the involvement of children in the illicit

production and trafficking of narcotic drugs

and psychotropic substances. UNICEF’s 2010

position is part of a recent trend that is likely to

continue or even progress with the naming of

Craig McClure as Chief of its HIV/AIDS

section in December 2011. Although Mr.

McClure has extensive expertise related to

HIV/AIDS, he also has an extremely clear

vision in relation to drug policy which appears

to be as far as it gets from being child-centered.

In a “blistering speech, full of righteous indig-

nation’’, at the International Harm Reduction

Conference in Bangkok (23 April 2009), Craig

McClure, Executive Director of the Interna-

tional AIDS Society,14 made the following

statement: “My first observation is how all of

us continue to talk about people who use drugs

as ‘other’. We use terms like ‘drug abuser’, ‘drug

user’ and even ‘person who uses drugs’ as if

some of us do not use drugs. But which one of

us does not use a drug that alters our mood,

our consciousness of pain, our physical or

emotional state? A joint, a dab of speed, a line

of coke, a tab of ecstasy, a shot of heroin. Even

the last three Presidents of the United States

between them have admitted using some of

these. A pint of beer, a glass of wine, a shot of

whisky. A cigarette. A cup of coffee or tea. A

pain relieving medication, an anti-depressant,

a valium, a sleeping pill. We are all people who

use drugs. Our refusal to acknowledge this is all

about our fear that ‘we’ might become, or be

seen as, one of ‘them’.”15

While noting that Mr. McClure’s assertion

has certain common points with the Release’s
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2010 campaign Nice People Take Drugs,16 it is

superfluous even to start detailing the legal

imprecision and implications of such a state-

ment or to mention that according to the 1988

Convention Article 3(1, c, iii), “Publicly

inciting or inducing others, by any means...to

use narcotic drugs or psychotropic substances

illicitly”17 is a criminal offence.18 However, we

would like to point out the inappropriateness

of such a philosophy for somebody who is

dealing with children’s needs and rights and

should therefore make sure that “All

programmes and actions for the benefit of

children’s health, education, participation or

for addressing the impact of HIV and AIDS

should likewise be designed so as to strengthen

protection, and must never undermine it.”19

Telling children that it is just normal to have a

“a joint, a dab of speed, a line of coke, a tab of

ecstasy, a shot of heroin”20 as “all of ‘us’ are

doing” and that “we” should indulge “our

normality” while increasing the number of

children that are recruited into drug produc-

tion and trafficking to fuel “our normality”,

will be neither beneficial to children’s health

and education, nor conform with the child

rights doctrine, as per the Convention on the

Rights of the Child. 

This brings us to the seventh step, the

highest and most serious breach of duty: the

Committee on the Rights of the Child, the very

treaty body for the Convention on the Rights

of the Child. The Committee has been more or

less silent on the matter of children’s right to be

protected from narcotic drugs and

psychotropic substances for over 20 years, save

for the laconic and detached concluding obser-

vations related to CRC Article 33 on State

Parties reports and the two stupefying deci-

sions taken in 2010 and 2011: the mutilation of

CRC Article 3321 and the recommendation of

indefinable “harm reduction” for children

without any further elaboration on this

concept.22

Looking at the latest developments in this

field, we can see that a general trend has

emerged where children’s right to protection

from illicit drugs is treated as the lowest cast of

human rights, deserving neither lip service,

nor any intellectual effort. 

At present, according to official estimations,

there is an alarming figure of 210 million

persons who use illicit drugs each year23 out of

the 7 billion24 global population. However, for

the 97% of the world population who do not

use, and are not involved in the production and

distribution of drugs,25 drug policy may not be

an obvious priority. Despite the fact that drug

policy has deeper implications that directly

affect all of us, for example, in our access to

medicine, many people would feel uncon-

cerned about recent policy shifts in drug policy

or by the changing rhetoric involved in this

area. Nevertheless, if we are to accept the

replacement of present laws with lax concepts

and “pragmatism” in one area of policy, other

areas of perceived greater concern may be

targeted with similar approaches. If we are to

transplant this type of rhetoric, as indicated in

this publication, into another aspect of life to

which we feel much closer, we might have to

accept a solution we are not at all prepared for.

Allow this trend to establish a precedent in one

area and tomorrow we might have similar

campaigns on sexual abuse, human trafficking,

discrimination, corruption, et cetera, or any

domain you might care about, where laws are

forgotten, morality is ridiculed, the perpe-

trator’s “rights” are elevated over the victims’

rights, and the penalized conduct is normal-

ized and deemed as a matter of personal

choice. 

Obviously, if human rights violations occur

in the field of drug control they should be

revealed, addressed and remedied according to

the existing law. In this regard, any interven-

tion coming from the UN system or from civil

society organizations is salutary.  

Laws, as imperfect as they may be, are the

only source of accountability and foresee-
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ability. Henceforth, LET US NOT FORGET

ABOUT LAWS. Let us apply the law and work

within the existing legal framework to ensure

that the rights of the victims and the perpetra-

tors are respected.

Even if international drug policy is wounded

by episodic, sparse and sometimes severe

human rights violations, we should note that

these violations are not prescribed by the legal

instruments, on the contrary. The solution is

not to amputate the whole limb but to treat the

wounds. “Medicines”, or “treatment” methods,

exist. We have nine core human rights treaties

and a great number of additional non-binding

instruments adopted over time. Therefore LET

US IMPLEMENT THE LAWS.
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AND FOR THESE ENDS
• to practice tolerance and live together in peace with

one another as good neighbours, and
• to unite our strength to maintain international peace

and security, and
• to ensure, by the acceptance of principles and the
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