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. Introduction

A. Structure of the legislative guide for the implementation
of the United Nations Convention against
Transnational Organized Crime

1. The present legislative guide for the implementation of the United
Nations Convention against Transnational Organized Crime (the “Orga
nized Crime Convention”; General Assembly resolution 55/25, annex 1)
consists of three main parts, presenting issues of substantive criminal law
relating to the criminalization of various offences (chap. I11); procedural
issues and legidative amendments to ensure effective criminalization
(chap. 1V); and legidative and administrative measures to enhance lega
assistance and law enforcement and other forms of international coopera-
tion (chap. V).

2. The sequence of chapters and the internal format is presented themati-
cally rather than following the Convention paragraph by paragraph, in order
to make the guide easier to use by national drafters, who may need to focus
on particular issues or questions. The sections of the guide that cover
specific articles of the Convention start by quoting the relevant article or
articles of the Convention and are all organized along the same structure,
as follows:

1. Introduction
Summary of main requirements
Mandatory requirements
Other measures, including optional issues

Information resources

ok~ D

3. At the end of the guide, an annex lists the requirements in accordance
with the Convention for States parties to report to the Secretary-General of
the United Nations.

4. Particular attention should be paid to the sections giving a summary of
main requirements relevant to each article, which provide information on
the essential requirements of the article concerned.
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B. Structure of the Organized Crime Convention

5. The Organized Crime Convention:

(a) Defines and standardizes certain terms that are used with dif-
ferent meanings in various countries or circles,

(b) Requires States to establish specific offences as crimes,

(¢) Requires the introduction of specific control measures, such as
protection of victims and witnesses;

(d) Provides for the forfeiture of the proceeds of crime;

(e) Promotes international cooperation, for example through extra-
dition, legal assistance and joint investigations;

() Provides for training, research and information-sharing measures;
(g) Encourages preventive policies and measures;

(h) Contains technical provisons, such as for signature and
ratification.

6. The process by which the requirements of the Convention can be
fulfilled will vary from State to State. Monist systems could ratify the
Convention and incorporate its provisions into domestic law by officia
publication, while dualist systems would require implementing |egislation.

7. Asindividuals responsible for preparing legisative drafts examine the
priorities and obligations under the Convention, they should bear in mind
the guidance presented in the following paragraphs.

8. In establishing their priorities, national legidative drafters should bear
in mind that the provisions of the Convention and the Protocols thereto do
not al have the same level of obligation. In general, provisions can be
grouped into the following three categories:

(8) Measures that are mandatory (either absolutely or where speci-
fied conditions have been met);

(b) Measures that States parties must consider applying or endeavour
to apply;
(c) Measures that are optional.

9. Whenever the phrase “ States are required to” is used, the reference is
to a mandatory provision. Otherwise, the language used in the guide is
“required to consider”, which means that States are strongly asked seriously
to consider adopting a certain measure and to make a genuine effort to see
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whether it would be compatible with their lega system. For entirely
optional provisions, the guide employs the term “may wish to consider”.
Occasionally, States “are required” to choose one or another option (for
example, in the case of offences under article 5). In that case, States are free
to opt for one or the other or both options.

10. The summary of main regquirements presented in each section lists
both measures that are mandatory and measures that States parties must
consider applying or endeavour to apply. In the analysis that follows,
measures that are mandatory are discussed first and measures that States
parties must consider applying or endeavour to apply and those which are
optional are discussed together.

11. In general, articles of the Convention and the Protocols thereto des-
cribe conduct that must be criminalized by domestic law, made punishable
by appropriate sanctions and made subject to the various requirements
governing extradition, mutual legal assistance and other forms of assistance
and cooperation.

12. In several places, the Convention and the Protocols refer to crimi-
nalization using “such legidative and other measures as may be necessary”.
The reference to “other” measures is not intended to require or permit
criminalization without legislation. Such measures are additiona to, and
presuppose the existence of, legislation (A/55/383/Add.1, para. 9).

13. It is recommended that drafters check for consistency with other
offences, definitions and legislative uses before relying on formulations or
terminology contained in the Convention. The Convention was drafted for
general purposes and is addressed to national Governments. Thus, the level
of abstraction is higher than that necessary for domestic legisation. Draft-
ers should therefore be careful not to incorporate parts of the text verbatim,
but are encouraged to adopt the spirit and meaning of the various articles.
In order to assist in that process, a number of interpretative notes discussed
by the Ad Hoc Committee on the Elaboration of a Convention against
Transnational Organized Crime throughout the process of negotiation of the
draft Convention will be cited in this guide (A/55/383/Add.1), providing
additional context and insight into the intent and concerns of those who
negotiated the Convention.






. Provisions and obligations applicable
throughout the United Nations Convention
against Transnational Organized Crime

14. Governments need to be aware of a number of general provisions and
requirements that may not be evident in reading a particular article of the
Organized Crime Convention. These general provisions and requirements
must be clearly understood by legislative drafters and policy makersand care
must be taken to incorporate them when preparing legislation to implement
the specific articles concerned. Otherwise, the implementing measure could
be out of compliance with the requirements of the Convention.

15. It should also be noted that these genera provisions, which are
described below, also apply to offences established in accordance with
the Protocols to the Organized Crime Convention (art. 1, para. 3, of each
Protocal).

A. Implementation of the Convention

“Article 34

“Implementation of the Convention

“l. Each State Party shall take the necessary measures,
including legislative and administrative measures, in accordance
with fundamental principles of its domestic law, to ensure the imple-
mentation of its obligations under this Convention.

“2. The offences established in accordance with articles 5, 6,
8 and 23 of this Convention shall be established in the domestic law
of each State Party independently of the transnational nature or the
involvement of an organized criminal group as described in article 3,
paragraph 1, of this Convention, except to the extent that article 5
of this Convention would require the involvement of an organized
criminal group.
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“3. Each State Party may adopt more strict or severe
measures than those provided for by this Convention for preventing
and combating transnational organized crime.”

16. The purpose of article 34, paragraph 1, is to prevent new laws that are
put in place to implement the Convention from becoming a dead letter, or
challenged as unconstitutional, which would hamper both domestic imple-
mentation and international cooperation.

17. Implementation may be carried out through new laws or amendments
of existing ones. Domestic offences that implement the terms of the
Convention, whether based on pre-existing laws or newly established ones,
will often correspond to offences under the Convention in name and terms
used, but thisis not essential. Close conformity is desirable, for example to
simplify extradition proceedings, but is not required, as long as the full
range of the conduct covered by the Convention is criminalized. Article 11,
paragraph 6, states that the principle is that the description of the offences
is reserved to the domestic law of a State party (see also chap. 111, sect. A.3,
Sanctions and deterrence, below). Countries may well have offences that
are different in scope (such as two or more domestic crimes covering one
crime covered by the Convention), especially where this reflects pre-
existing legidation and case law.

18. It must be strongly emphasized that, while offences must involve
transnationality and organized criminal groups for the Convention and its
international cooperation provisionsto apply, neither of these must be made
elements of the domestic offence (art. 34, para. 2). An interpretative note
(A/55/383/Add.1, para. 59) indicates that the purpose of this paragraph is,
without altering the scope of application of the Convention as described in
article 3, to indicate unequivocally that the transnational element and the
involvement of an organized criminal group are not to be considered ele-
ments of those offences for criminalization purposes. The paragraph is
intended to indicate to States parties that, when implementing the Conven-
tion, they do not have to include in their criminalization of laundering of
crimina proceeds (art. 6), corruption (art. 8) or obstruction of justice
(art. 23), the elements of transnationality and involvement of an organized
crimina group, nor in the criminalization in an organized criminal group
(art. 5), the element of transnationality. This provision is furthermore
intended to ensure clarity for States parties in connection with their com-
pliance with the criminalization articles of the Convention and is not
intended to have any impact on the interpretation of the cooperation articles
of the Convention (arts. 16, 18 and 27). In other words, in domestic law, the
offences established in accordance with the Convention of participation in
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an organized criminal group, corruption, money-laundering and obstruction
of justice and the Protocol offences of trafficking in persons, smuggling of
migrants and trafficking in firearms must apply equally, regardiess of
whether the case involves transnational elements or is purely domestic. It
should also be noted that if dual-criminality is present, offenders can be
extradited for one of the four offences or for a serious crime, even if the
offence is not transnational in nature (art. 16, para. 1).

19. The same principle applies to the involvement of organized criminal
groups. Authorities will need to establish such involvement to the satisfac-
tion of another State party in order to invoke the obligations for inter-
national assistance and extradition, but should not have to prove the
involvement of an organized criminal group as an element of a domestic
prosecution. Thus, for example, the offences relating to money-laundering
or obstruction of justice should apply equally, regardiess of whether the
offence was committed by an individual or by individuals associated with
an organized criminal group and regardless of whether this can be proved
or not.

20. This concept is also further described in section C, Scope of applica-
tion, below.

21. It should be emphasized that the provisions of the Convention and its
Protocols set only minimum standards (see aso chap. I, sect. A.l,
Minimum standards of implementation), which States must meet for the
sake of conformity. Provided that the minimum standards are met, States
parties are free to exceed those standards and, in severa provisions, are
expressly encouraged to do so (art. 34, para. 3, and, for example, art. 6,
para. 2 (b)).

22. The Convention recognizes that full implementation will require tech-
nical cooperation and assistance and that, without full implementation by
amost all countries, it will not be an effective instrument. States are
encouraged to request such assistance from the United Nations Office on
Drugs and Crime.

B. Use of terms

23. Article 2 defines for the purposes of the Convention a number of key
terms that are repeated throughout the text. States parties are not required
to introduce a legal definition in domestic legislation. The provisions of
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article 2 are intended to explain the terms used in a mandatory way in order
to define the scope of application and legal effects of the provisions of the
Convention.

“Article 2

“Use of terms

“For the purposes of this Convention:

“(a) ‘Organized criminal group’ shall mean a structured group
of three or more persons, existing for a period of time and acting in
concert with the aim of committing one or more serious crimes or
offences established in accordance with this Convention, in order to
obtain, directly or indirectly, a financial or other material benefit;

“(b) ‘Serious crime’ shall mean conduct constituting an offence
punishable by a maximum deprivation of liberty of at least four years
or a more serious penalty;

“(c) ‘Structured group’ shall mean a group that is not randomly
formed for the immediate commission of an offence and that does
not need to have formally defined roles for its members, continuity
of its membership or a developed structure;

“(d) ‘Property’ shall mean assets of every kind, whether cor-
poreal or incorporeal, movable or immovable, tangible or intangible,
and legal documents or instruments evidencing title to, or interest in,
such assets;

“(e) ‘Proceeds of crime’ shall mean any property derived from
or obtained, directly or indirectly, through the commission of an
offence;

“(f) ‘Freezing’ or ‘seizure’ shall mean temporarily prohibiting
the transfer, conversion, disposition or movement of property or
temporarily assuming custody or control of property on the basis of
an order issued by a court or other competent authority;

“(g) ‘Confiscation’, which includes forfeiture where applicable,
shall mean the permanent deprivation of property by order of a court
or other competent authority;

“(h) ‘Predicate offence’ shall mean any offence as a result of
which proceeds have been generated that may become the subject
of an offence as defined in article 6 of this Convention;

“(i) ‘Controlled delivery’ shall mean the technique of allowing
illicit or suspect consignments to pass out of, through or into the
territory of one or more States, with the knowledge and under the
supervision of their competent authorities, with a view to the investi-
gation of an offence and the identification of persons involved in the
commission of the offence;



Part One. Chapter 1l 13

“¢)) ‘Regional economic integration organization’ shall mean
an organization constituted by sovereign States of a given region, to
which its member States have transferred competence in respect of
matters governed by this Convention and which has been duly
authorized, in accordance with its internal procedures, to sign, ratify,
accept, approve or accede to it; references to ‘States Parties’ under
this Convention shall apply to such organizations within the limits of
their competence.”

24. The definitions in article 2 must be clearly understood in order
properly to implement the provisions of the Convention in which the
defined terms are found. Definitions pertaining only to particular issues,
such as money-laundering and confiscation of assets, are generaly dis-
cussed in the explanation of the article to which they pertain. However,
particular attention should be given to the following definitions of terms
used more generally throughout the Convention.

25. The Convention defines an “organized criminal group” as a structured
group of three or more persons that exists over a period of time, the
members of which act in concert aiming at the commission of serious
crimes in order to obtain a direct or indirect financial or other material
benefit (art. 2, subpara. (a)).

26. The definition of “organized criminal group” does not include groups
that do not seek to obtain any “financial or other material benefit”. This
would not, in principle, include groups such as some terrorist or insurgent
groups, provided that their goals were purely non-material. However, the
Convention may still apply to crimes committed by those groups in the
event that they commit crimes covered by the Convention (for example, by
committing robbery in order to raise financial and material benefits). While
the reference to “financial or other material benefit” was intended to
exclude groups with purely political or social motives, the term “material
benefit” is not limited to financial, monetary or equivaent benefits. The
agreed interpretative notes, on which the travaux préparatoires will be
based, provide that it should be interpreted broadly, to include personal
benefits such as sexual gratification. This is to ensure that organizations
trafficking in human beings or child pornography for sexual and not mone-
tary reasons are not excluded (A/55/383/Add.1, para. 3).

27. Many provisions of the Convention can be invoked with respect to
serious crimes involving an organized criminal group. Serious crime is
defined by article 2, subparagraph (b), to mean crimes for which the maxi-
mum penalty is at least four years of deprivation of liberty or longer. This
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definition does not require a State party to create a definition of serious
crime in its penal code. However, it should be noted that if States parties
wish to have other offences with an organized criminal group nexus
covered by the Convention, that is, in addition to those established under
articles 5, 6, 8 and 23, they may wish to ensure that the provided penalties
fulfil the conditions of the above definition (see art. 3, subpara. 1 (b)).

28. The term “structured group” is to be used in a broad sense, so as to
include groups with a hierarchical or other elaborate structure, as well as
non-hierarchical groups where the roles of the members of the group are
not formally specified (A/55/383/Add.1, para 4). Thus, a “structured
group” is not necessarily a formal type of organization, with a structure,
continuous membership and a definition of the roles and functions of its
members. However, it must be more than randomly formed for the imme-
diate commission of an offence (art. 2, subpara. (c)). This standard was
adopted in order to avoid the inclusion of crimes committed by groups on
an ad hoc basis. Nevertheless, it includes al instances of crimes that
involve any element of organized preparation.

C. Scope of application

29. The principal provisions of the Convention governing the scope of
application of its provisions are articles 3 and 34.

“Article 3

“Scope of application

“1. This Convention shall apply, except as otherwise stated
herein, to the prevention, investigation and prosecution of:

“(a) The offences established in accordance with articles 5, 6,
8 and 23 of this Convention; and

“(b) Serious crime as defined in article 2 of this Convention;

where the offence is transnational in nature and involves an
organized criminal group.

“2.  For the purpose of paragraph 1 of this article, an offence
is transnational in nature if:

“(a) It is committed in more than one State;

“(b) 1t is committed in one State but a substantial part of its
preparation, planning, direction or control takes place in another
State;
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“(c) It is committed in one State but involves an organized
criminal group that engages in criminal activities in more than one
State; or

“(d) It is committed in one State but has substantial effects in
another State.”

30. Under article 3, the Convention can be invoked for the following
types of crime:

(a) Offences established at the domestic level under the requirements
of articles 5, 6, 8 and 23 of the Convention (that is, offences relative to
participation in an organized criminal group, money-laundering, corruption
and obstruction of justice, if they are transnational in nature and involve
an organized criminal group (art. 2, subparas. (a) and (b), and art. 3,
subpara. 1 (a));

(b) Serious crimes as defined above, if they are transnationa in
nature and involve an organized criminal group (art. 2, subparas. (a) and
(b), and art. 3, para. 1 (b)). What crime is serious varies across time and
place, but for the purposes of the Convention it is defined in article 2 to be
any offence carrying a maximum penaty of four years deprivation of
liberty or more;

(c) The offence is transnational (art. 3, para. 2) if:

(i) It is committed in more than one State;

(if) 1t is committed in one State but a substantial part of its
preparation, planning, direction or control takes place in
another State;

(iif) 1t is committed in one State but involves an organized
criminal group that engages in criminal activities in more
than one State; or

(iv) It is committed in one State but has substantial effects in
another State;

(d) Offences established under any of the Protocols to the Organized
Crime Convention to which States have become parties (art. 1, paras. 2 and
3, of each Protocol).

31. However, it is critica for legislators and policy makers to be aware
that, according to article 3, paragraph 1, these limitations in scope apply
only except as otherwise stated in the Convention. As made clear in
article 34, paragraph 2 (discussed earlier in the present chapter), the limit-
ing factors of transnationality and involvement of an organized crimina
group do not apply to al articles of the Convention. Moreover, the sections
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below on articles 16 (Extradition) and 18 (Mutual legal assistance) contain
specific provisions that govern their scope of application (see chap. V,
sects. A and B) and should be closely reviewed.

D. Protection of sovereignty

32. Lastly, the Convention respects and protects the sovereignty of States
parties.

“Article 4

“Protection of sovereignty

“1. States Parties shall carry out their obligations under this
Convention in a manner consistent with the principles of sovereign
equality and territorial integrity of States and that of non-intervention
in the domestic affairs of other States.

“2.  Nothing in this Convention entitles a State Party to under-
take in the territory of another State the exercise of jurisdiction and
performance of functions that are reserved exclusively for the
authorities of that other State by its domestic law.”

33. Article 4 is the primary vehicle for protection of national sovereignty
in carrying out the terms of the Convention. Its provisions are self-
explanatory.

34. There are also other provisions that protect national prerogatives and
sovereignty set forth elsewhere in the Convention. For example, pursuant
to article11, paragraph 6 (see also chap. Ill, sect. A.3, Sanctions and
deterrence), nothing in the Convention affects the principle that the domes-
tic law of a State party governs:

(@) The description of offences established in accordance with the
Convention;

(b) Applicable defences,
(c) Legd principles controlling the lawfulness of conduct;
(d) Prosecution and punishment.

35. Moreover, pursuant to article 11, paragraph 1, it is up to the State
party concerned to determine the appropriate sanctions, while considering
the gravity of the offence.



[11. Substantive criminal law

A. General requirements

36. States parties are required to take certain legislative and administra-
tive steps towards implementing the Organized Crime Convention. They
are to take such measures in a manner consistent with the fundamental
principles of their domestic law, as stated in article 34, paragraph 1, which
provides:

“Each State Party shall take the necessary measures, including leg-
islative and administrative measures, in accordance with fundamental
principles of its domestic law, to ensure the implementation of its
obligations under this Convention.”

37. Chapter 1l of this guide addresses the substantive crimina law
requirements of the Convention. In essence, States parties must establish a
number of offences as crimes in their domestic law, if these do not already
exist. States with relevant legidlation already in place must ensure that the
existing provisions conform to the Convention requirements and amend
their laws, if necessary.

38. The substantive criminal law provisions establish participation in an
organized criminal group, laundering the proceeds of crime, corruption and
obstruction of justice as crimes. Sections B-E of the present chapter address
each of these offences, respectively.

39. The activities covered by these offences are vital to the success of
sophisticated criminal operations and to the ability of offenders to operate
efficiently, to generate substantial profits and to protect themselves as well
as their illicit gains from law enforcement authorities. They constitute,
therefore, the cornerstone of a global and coordinated effort to counter
serious and well-organized criminal markets, enterprises and activities.

40. Severa terms that are central to the matters addressed in the present
chapter of the guide, such as “organized crimina group”, “structured

group”, “serious offence” and “predicate offence”, find their definition in
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article 2 of the Convention. The reader should closely examine chapter I1,
section B, of the present guide on the use of terms with respect to the
definition of terms used in these articles.

1.  Minimum standards of implementation

41. The Convention introduces minimum standards that have to be met by
States parties, but each State party remains free to go beyond them.
Article 34, paragraph 3, recognizes that domestic laws adopted by States to
prevent and combat transnational organized crime may well be stricter and
include more severe sanctions than the provisions that are required in strict
accordance with article 34, paragraph 3, of the Convention, which reads as
follows:

“Each State Party may adopt more strict or severe measures than
those provided for by this Convention for preventing and combating
transnational organized crime.”

42. The criminalization of the proscribed conduct must be made through
crimina law. Any measures that need to be taken would have to be in
addition to the legidlation of criminal offences. The only exception to this
is when it comes to legal persons, the liability of which can be criminal,
civil or administrative, depending on the domestic legal principles (art. 10,
para. 2).

43. National drafters should focus on the meaning and spirit of the Con-
vention rather than attempt simply to translate Convention text or include
it verbatim in new laws or amendments. The drafting and enforcement of
the new offences, including legal defences and other legal principles, are
left to the States parties (see art. 11, para. 6). Therefore, they must ensure
that the new rules are consistent with their domestic legal tradition, prin-
ciples and fundamental laws. This avoids the risk of conflicts and uncer-
tainty about the interpretation of the new provisions by courts or judges.

44. The crimina offences mandated by the Convention may apply in
conjunction with other provisions of the domestic law of States or law
introduced by the Protocols. An effort must therefore be made to ensure
that the new criminal offences are consistent with current domestic law.

2. Scope of application

45. In general, the Convention applies when the offences are transnational
in nature and involve an organized criminal group (see art. 34, para. 2).
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However, as described in more detail in chapter 11, section A, of the present
guide, it should be emphasized that this does not mean that these elements
themselves are to be made elements of the domestic crime. On the contrary,
drafters must not include them in the definition of domestic offences,
unless expressly required by the Convention or the Protocols thereto. Any
requirements of transnationality or organized criminal group involvement
would unnecessarily complicate and hamper law enforcement. The only
exception to this principle in the Convention is the offence of participation
in an organized criminal group, in which case the involvement of an orga-
nized crimina group is of course going to be an element of the domestic
offence. Even in this case, however, transnationality must not be an element
at the domestic level.

3.  Sanctions and deterrence

“Article 11

“Prosecution, adjudication and sanctions

“1l. Each State Party shall make the commission of an offence
established in accordance with articles 5, 6, 8 and 23 of this
Convention liable to sanctions that take into account the gravity of
that offence.

“2. Each State Party shall endeavour to ensure that any dis-
cretionary legal powers under its domestic law relating to the
prosecution of persons for offences covered by this Convention are
exercised to maximize the effectiveness of law enforcement
measures in respect of those offences and with due regard to the
need to deter the commission of such offences.

“

“4. Each State Party shall ensure that its courts or other com-
petent authorities bear in mind the grave nature of the offences
covered by this Convention when considering the eventuality of
early release or parole of persons convicted of such offences.

“

“6. Nothing contained in this Convention shall affect the prin-
ciple that the description of the offences established in accordance
with this Convention and of the applicable legal defences or other
legal principles controlling the lawfulness of conduct is reserved to
the domestic law of a State Party and that such offences shall be
prosecuted and punished in accordance with that law.”
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46. The severity of the punishment for the offences mandated by the
Convention is left to the States parties, but it must take into account the
gravity of the offence (art. 11, para. 1). The primacy of national law in this
respect is affirmed by article 11, paragraph 6. States must also endeavour
to ensure that the grave nature of the offence and the need to deter its
commission is taken into account in prosecution, adjudication and correc-
tional practices and decisions.

47. At the same time, since effective deterrence must be pursued through
prosecution and punishment, States must encourage those who have partici-
pated in organized criminal groups to cooperate with and assist law
enforcement authorities (art. 26, para. 1). In order to increase their ability
to do so, States parties are required to consider providing the possibility of
mitigated punishment for such persons (art. 26, para. 2) or of granting them
immunity from prosecution (art. 26, para. 3). This is an option that States
may or may not be able to adopt, depending on their fundamental principles
(art. 26, para. 3). It is important to note, however, that in jurisdictions
where prosecution is mandatory for all offences, such measures may need
additional legislation (see also chap. 1V, sect. E, Protection of witnesses
and victims, for a detailed discussion).

B. Criminalization of participation in a criminal group

“Article 5

“Criminalization of participation in an organized criminal group

“l. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences,
when committed intentionally:

“(a) Either or both of the following as criminal offences distinct
from those involving the attempt or completion of the criminal activity:

“(l  Agreeing with one or more other persons to commit
a serious crime for a purpose relating directly or
indirectly to the obtaining of a financial or other
material benefit and, where required by domestic
law, involving an act undertaken by one of the
participants in furtherance of the agreement or
involving an organized criminal group;

“(iiy  Conduct by a person who, with knowledge of either
the aim and general criminal activity of an orga-
nized criminal group or its intention to commit the
crimes in question, takes an active part in:
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“a. Criminal activities of the organized criminal
group;

“b. Other activities of the organized criminal group
in the knowledge that his or her participation
will contribute to the achievement of the
above-described criminal aim;

“(b) Organizing, directing, aiding, abetting, facilitating or
counselling the commission of serious crime involving an organized
criminal group.

“2.  The knowledge, intent, aim, purpose or agreement referred
to in paragraph 1 of this article may be inferred from objective
factual circumstances.

“3. States Parties whose domestic law requires involvement of
an organized criminal group for purposes of the offences estab-
lished in accordance with paragraph 1 (a) (i) of this article shall
ensure that their domestic law covers all serious crimes involving
organized criminal groups. Such States Parties, as well as States
Parties whose domestic law requires an act in furtherance of the
agreement for purposes of the offences established in accordance
with paragraph 1 (a) (i) of this article, shall so inform the Secretary-
General of the United Nations at the time of their signature or of
deposit of their instrument of ratification, acceptance or approval of
or accession to this Convention.”

1. Introduction

48. The international community has witnessed a rise in the activities of
criminal groups, which have brought about significant negative financial
and human consequences in virtually all countries. Frequently, people assist
organized criminal groups in the planning and execution of serious offences
without direct participation in the commission of the criminal act. In
response to this problem, many countries have adopted crimina laws
proscribing lesser participation in crimina groups.

49. The approaches countries have adopted so far vary depending on
historical, political and legal backgrounds. Broadly speaking, the criminali-
zation of participation in organized criminal groups has been achieved in
two different ways. Common law countries have used the offence of con-
spiracy, while civil law jurisdictions have used offences that proscribe an
involvement in criminal organizations. Other countries combine such
approaches. The Convention does not deal with prohibition of membership
in specific organizations.
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50. Because crimina groups cross national borders and frequently affect
many countries at once, the need to coordinate and harmonize laws is clear.
Some initiatives have already been taken in that direction at a regional
level, such as the adoption by the Council of the European Union on
21 December 1998 of the Joint Action on making it a crimina offence to
participate in a crimina organization in the member States of the European
Union. However, this is not merely a regional issue, but one that demands
an effective global response.

51. The Convention aims at meeting the need for a global response and
at ensuring the effective criminalization of acts of participation in criminal
groups. Article 5 of the Convention recognizes the two main approaches to
such criminalization that are cited above as equivalent. The two alternative
options of article 5, paragraph 1 (a) (i) and paragraph 1 (a) (ii) were thus
created to reflect the fact that some countries have conspiracy laws, while
others have criminal association (association de malfaiteurs) laws. The
options alow for effective action against organized criminal groups, with-
out requiring the introduction of either notion—conspiracy or crimina
association—in States that do not have the relevant legal concept. Article 5
also covers persons who assist and facilitate serious offences committed by
an organized criminal group in other ways.

2. Summary of main requirements

52. In accordance with article 5, paragraph 1, States parties are required
to establish the following offences as crimes:

() Either or both of the following:

(i) Agreeing with one or more persons to commit a serious
crime for a financial or other material benefit;

(i)  The conduct of a person who, with knowledge of the aim
and genera criminal activity of an organized criminal
group or its intention to commit the crime, takes an active
part in:

a Criminal activities of the organized criminal group; or
b. Other activities of the organized criminal group in the
knowledge that his or her participation will contribute
to the achievement of the crimina aim;
(b) Organizing, directing, aiding, abetting, facilitating or counselling
the commission of a crime involving an organized criminal group.
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53. Under article 5, paragraph 2, States parties must ensure that
knowledge, intent and purpose can be established through inference from
objective factual circumstances.

54. Paragraph 3 of article 5 provides that States that require the involve-
ment of organized criminal groups for the offence of agreeing to commit
a serious crime must:

(@) Ensure that domestic law covers all serious crimes involving
organized criminal groups; and

(b) Inform the Secretary-General of the United Nations in that
regard.

3. Mandatory requirements
(@) Article 5, paragraph 1 (a)

55. Under article 5, paragraph 1 (a), States must establish either or both
of the offences set forth in its subparagraphs (i) and (ii) as crimes.

56. The first offence is akin to the common law conspiracy model and is
set forth in article 5, paragraph 1 (a) (i), as follows:

“Agreeing with one or more other persons to commit a serious
crime for a purpose relating directly or indirectly to the obtaining of
a financial or other material benefit and, where required by domestic
law, involving an act undertaken by one of the participants in
furtherance of the agreement or involving an organized criminal
group.”

57. The requirements of this offence include the intentional agreement
with one or more other persons to commit a serious crime for a purpose
related directly or indirectly to obtaining a financial or other material bene-
fit. This requirement criminalizes the mere agreement to commit serious
crimes for the purpose of obtaining a financial or other material benefit.

58. However, States parties may include as an element of the offence
either: (a) an act committed by one of the participants furthering that agree-
ment; or (b) the involvement of an organized crimina group, if these are
a requirement of their domestic law.

59. It should be noted that the phrase “a purpose relating directly or
indirectly to the obtaining of a financia or other material benefit” should
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be interpreted broadly, so that it can cover crimes with tangible but non-
monetary objectives, for example when the predominant motivation is
sexual gratification, such as the receipt or trade of materials by members
of child pornography rings, the trading of children by members of paedo-
phile rings or cost sharing among ring members (A/55/383/Add.1, para. 3).
Conspiracies with purely non-material objectives, such asideological goals,
are not required to be covered by this offence.

60. The second option is more consistent with the civil law legal tradition
and countries with laws that do not recognize conspiracy or do not allow
the criminalization of a mere agreement to commit an offence. This option
is to criminalize the conduct of a person and is set out in article 5, para-
graph 1 (a) (ii), as follows:

“Conduct by a person, who, with knowledge of either the aim and
general criminal activity of an organized criminal group or its intention
to commit the crimes in question, takes an active part in:

“a.  Crimina activities of the organized criminal group;

“b. Other activities of the organized criminal group in the
knowledge that his or her participation will contribute to the
achievement of the above-described crimina aim.”

61. These other activities may not constitute crimes, but they perform a
supportive function for the group’s crimina activities and goals.

62. Both of the above offences are distinct from any offence addressing
the attempt or completion of a crimina activity.

63. For the second type of offence, that is crimina association, the
required mental element is general knowledge of the criminal nature of the
group or of at least one of its criminal activities or objectives. In the case
of participating in criminal activities, the mental element of the activity in
question would also apply. For instance, active participation in kidnapping
or obstruction of justice would require the mental element for those
offences.

64. In the case of taking part in non-criminal but supportive activities, an
additional requirement is that of knowledge that such involvement will
contribute to the achievement of a criminal aim of the group.

65. Under article 5, paragraph 2, the knowledge, intent, aim, purpose
or agreement referred to above may be inferred from objective factua
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circumstances. Drafters may wish to consider setting standards and clarify-
ing precisely what would need to be proved.

(b) Article 5, paragraph 1 (b)

66. States parties are also obliged to establish as a crime the offence of
organizing, directing, aiding, abetting, facilitating or counselling the com-
mission of a serious crime involving an organized criminal group. This type
of offence, inter aia, is intended to ensure the liability of leaders of crimi-
nal organizations who give the orders, but do not engage in the commission
of the actual crimes themselves.

(c) Article 5, paragraph 2

67. Each State party must have the legal framework to enable the
knowledge, intent, aim, purpose or agreement referred to in article 5, para-
graph 1, to be inferred from objective factual circumstances. If the evidence
laws of a country do not permit such circumstantial evidence to be used to
establish such mental state, it must revise its laws to conform to the require-
ments of this paragraph.

(d) Other general requirements

68. In drafting legislation to implement these criminalization obligations,
legislators should bear in mind the following general obligations under the
Convention that are particularly relevant to the establishment of criminal
offences:

(8 Non-inclusion of transnationality in domestic offences. Trans-
nationality must not be made an element of the domestic offence (art. 34,
para. 2);

(b) Criminalization must be through legislative and other measures.
The criminal offences must be established by criminal law and not simply
by other measures, which would be additional to proscribing legislation
(A/55/383/Add.1, para. 9);

(c) The offences must be committed intentionally. The mental ele-
ment required for each offence is that it be committed intentionally;

(d) The offence should be liable to penalties that take into account
the grave nature of the offence. Penalties should be sufficiently severe
given the seriousness of the conduct required to be criminalized (art. 11,
para. 1);
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(e) The description of the offence is reserved to the domestic law of
a Sate party. The domestic offence established by a State to implement the
criminaization requirements of the Convention need not be described in
exactly the same manner as in the Convention, as long as the required
conduct is criminalized (art. 11, para. 6);

(f) Liability of legal persons. With respect to legal persons, the
offencesand liability can be criminal, civil or administrative (art. 10, para. 2);

(g) Satutes of limitation. The Convention requires that legidators
establish a long statute of limitation period for the offence, in particular
when alleged offenders are evading justice (art. 11, para. 5);

(h) Sentence mitigation and immunity. The Convention encourages
States parties to consider mitigating sentences and granting immunity and/
or leniency to individuals who decide to cooperate with the authorities
(art. 26, paras. 2 and 3). This is optiona and dependent on domestic legal
principles and traditions. In jurisdictions where prosecution of crimes is
mandatory, however, affording immunity from prosecution would require
legislation.

69. At the time of signature or deposit, States parties must inform the
Secretary-General of the United Nations that their domestic law covers all
serious crimes involving organized criminal groups, if their domestic law
requires the involvement of organized criminal groups for the offence of
agreement to commit a serious crime (art. 5, para. 3). This information
should be provided to the United Nations Office on Drugs and Crime.

4. Other measures, including optional issues

70. Aside from the optional elements of requiring an act in furtherance of
the agreement or the involvement of an organized criminal group under
paragraph 1 (a) (i), article 5 contains no optiona provisions.

71. Finally, the Convention requires that States establish as a crime either
the first or second offence of article 5, paragraph 1 (a). States may wish to
consider the possibility of introducing both offences to cover different
types of conduct.

5. Information resources

72. Drafters of national legislation may wish to refer to the sources of
information listed below.
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(&) Related provisions and instruments
Organized Crime Convention

Article 2 (Use of terms)

Article 10 (Liability of legal persons)

Article 11 (Prosecution, adjudication and sanctions)
Article 15 (Jurisdiction)

Article 26 (Measures to enhance cooperation with law enforcement
authorities)

Article 31 (Prevention)
Article 34 (Implementation of the Convention)

(b) Examples of national legislation

73. States parties to the Organized Crime Convention have dealt with the
issue of criminalization of participation in an organized criminal group in
various ways. For example, Chile criminalizes even the non-reporting of
the activities of a criminal organization to the authorities (with the excep-
tion of a member being a relative). New Zealand, on the other hand, does
not criminalize membership in a criminal organization, but does criminalize
intentional promotion of or furthering its activities.

74. A number of countries have defined specific offences relating to
various ways of lending assistance or financial support to a criminal organi-
zation, including Colombia, Ecuador, Germany, Uruguay and Venezuela.
Some statutes target individuals who provide the organization with weapons
or ammunitions (including Colombia, Ecuador, Haiti, Hungary, Paraguay,
Uruguay and Venezuela), with the instruments of crime (for example Haiti),
with a place to meet (for example Ecuador), or with some other service (for
example Ecuador and Paraguay). Helping individuals involved in a criminal
organization avoid punishment is sometimes also directly criminalized, for
example in Uruguay. In the case of such offences, some exceptions are
often created for the benefit of members of the immediate family, a spouse
or other relatives (for example in Chile and Venezuela). For severa
countries (for example Italy and Uruguay) participation in arelatively large
organization is considered as an aggravating circumstance.

75. With respect to the question of proof, there is the example of New
Zedland, where the law specifies that proof that an individual has been
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warned on at least two occasions that a particular gang is a criminal gang
is sufficient proof that he/she knew that the gang was a criminal one.

76. States parties preparing legislation in respect of the provisions of
article 5 of the Organized Crime Convention may wish to refer for further
guidance, inter alia, to the legidation presented below.

Canada

http://laws.justice.gc.ca/en/c-46/text.html

Canada’s criminal law combines the common law tradition’s reliance on con-
spiracy (s. 465) and similar offences, such as forming an intention in common to
carry out an unlawful purpose (s. 21), aiding and abetting (s. 21) and counselling
(s. 22) a person to commit a crime, with offences relative to criminal association.
The Criminal Code of Canada provides as follows:

467.1
(1) The following definitions apply in this Act.

“Criminal organization” means a group, however organized, that
(a) is composed of three or more persons in or outside Canada; and

(b) has as one of its main purposes or main activities the facilitation or
commission of one or more serious offences that, if committed, would likely result
in the direct or indirect receipt of a material benefit, including a financial benefit,
by the group or by any of the persons who constitute the group.

It does not include a group of persons that forms randomly for the immediate
commission of a single offence.

“Serious offence” means an indictable offence under this or any other Act of
Parliament for which the maximum punishment is imprisonment for five years or
more, or another offence that is prescribed by regulation.

(2) For the purposes of this section and section 467.11, facilitation of an
offence does not require knowledge of a particular offence the commission of

which is facilitated, or that an offence actually be committed.

(3) In this section and in sections 467.11 to 467.13, committing an offence
means being a party to it or counselling any person to be a party to it.

(4) The Governor in Council may make regulations prescribing offences that
are included in the definition “serious offence” in subsection (1).

(S.C. 1997, c. 23, s. 11; 2001, c. 32, s. 27).
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467.11

(1) Every person who, for the purpose of enhancing the ability of a criminal
organization to facilitate or commit an indictable offence under this or any other
Act of Parliament, knowingly, by act or omission, participates in or contributes to
any activity of the criminal organization is guilty of an indictable offence and liable
to imprisonment for a term not exceeding five years.

(2) In a prosecution for an offence under subsection (1), it is not necessary
for the prosecutor to prove that

(a) the criminal organization actually facilitated or committed an indictable
offence;

(b) the participation or contribution of the accused actually enhanced the
ability of the criminal organization to facilitate or commit an indictable offence;

(c) the accused knew the specific nature of any indictable offence that may
have been facilitated or committed by the criminal organization; or

(d) the accused knew the identity of any of the persons who constitute the
criminal organization.

(3) In determining whether an accused participates in or contributes to any
activity of a criminal organization, the Court may consider, among other factors,
whether the accused

(a) uses a name, word, symbol or other representation that identifies, or is
associated with, the criminal organization;

(b) frequently associates with any of the persons who constitute the criminal
organization;

(c) receives any benefit from the criminal organization; or

(d) repeatedly engages in activities at the instruction of any of the persons
who constitute the criminal organization.

(S.C. 2001, c. 32, s. 27)

467.12

(1) Every person who commits an indictable offence under this or any other
Act of Parliament for the benefit of, at the direction of, or in association with, a
criminal organization is guilty of an indictable offence and liable to imprisonment
for a term not exceeding fourteen years.

(2) In a prosecution for an offence under subsection (1), it is not necessary
for the prosecutor to prove that the accused knew the identity of any of the

persons who constitute the criminal organization.

(S.C. 2001, c. 32, s. 27)
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467.13

(1) Every person who is one of the persons who constitute a criminal organi-
zation and who knowingly instructs, directly or indirectly, any person to commit an
offence under this or any other Act of Parliament for the benefit of, at the direction
of, or in association with, the criminal organization is guilty of an indictable offence
and liable to imprisonment for life.

(2) In a prosecution for an offence under subsection (1), it is not necessary
for the prosecutor to prove that

(a) an offence other than the offence under subsection (1) was actually
committed,;

(b) the accused instructed a particular person to commit an offence; or

(c) the accused knew the identity of all of the persons who constitute the
criminal organization.

(S.C. 2001, c. 32, s. 27)

France

http://www.legifrance.gouv.fr/html/codes_traduits/code_penal_textan.htm

Penal Code
Title V. Participation in a Criminal Association
Article 450-1

(Act No. 2001-420 of 15 May 2001, article 45, Official Journal 16 May 2001;
Ordinance no. 2000-916 of 19 September 2000, article 3, Official Journal of
22 September 2000; came into force 1 January 2002)

A criminal association consists of any group formed or any conspiracy estab-
lished with a view to the preparation, marked by one or more material actions, of
one or more felonies, or of one or more misdemeanours punished by at least five
years’ imprisonment.

Where the offences contemplated are felonies or misdemeanours punished
by ten years’ imprisonment, participation in a criminal association is punished by
ten years’ imprisonment and a fine of €150,000.

Where the offences contemplated are misdemeanours punished by at least
five years’ imprisonment, the participation in a criminal association is punished by
five years’ imprisonment and a fine of €75,000.
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Italy

Article 416. Association to commit crimes

When three or more persons associate for the purpose of committing more
than one crime, those who promote or constitute or organize the association shall
be punished, for that alone, by a term of imprisonment of three to seven years.

For the act of participating in the association alone, the punishment shall be
a term of imprisonment of one to five years.

The leaders shall be subject to the same punishment as for the promoters.

If the participants in the association carry out armed raids in the countryside
or public roads, the terms of imprisonment shall be of five to fifteen years.

The punishment shall be increased if the participants in the association are
ten or more.

Article 416 bis. Mafia-type association

Any person participating in a Mafia-type association, which includes three or
more persons, shall be punished by a term of imprisonment of three to six years.

Those promoting, directing or organizing the association shall be punished,
for that alone, by a term of imprisonment of 4 to 9 years.

An association is said to be a Mafia-type association when the participants
take advantage of the intimidating power of the association ties, and of the result-
ing conditions of submission and silence (omerta), to commit criminal offences, to
directly and indirectly acquire management or in whatever way control of economic
activities, licenses, authorizations, public contracts and services, or to obtain
unlawful profits or advantages for themselves or any other person, or with a view
to preventing or limiting the freedom to vote, or getting votes for themselves or
other persons, on the occasion of an election.

Should the association be of the armed type, the punishment shall be
imprisonment of four to ten years under the circumstances mentioned in para-
graph 1, and imprisonment of 5 to 15 years under the circumstances mentioned
in paragraph 2.

An association is said to be of the armed type when the participants have
firearms or explosives at their disposal, even if hidden or deposited elsewhere, to
achieve the objectives of the association.

If the economic activities, whose control the participants in the association
aim at achieving or maintaining, are funded, totally or partially, by the price,
products or proceeds of criminal offences, the punishment referred to in the above
paragraphs shall be increased by one third up to one half.
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The sentenced person shall always be liable to confiscation of the things that
were used or meant to be used to commit the offence and all things that represent
the price, the product or the proceeds of such offence, or the use thereof.

The provisions shall also apply to the Camorra and any other association,
whatever their local names are, seeking to achieve objectives which correspond
to those of the Mafia-type association, by taking advantage of the intimidating
power of the association ties.

Poland

The Penal Code of Poland contains provisions on “aiding and abetting” as
follows:

Article 18

81. Not only the person who has committed a prohibited act himself or
together and under arrangement with another person, but also a person who has
directed the commission of a prohibited act by another person, or taken advantage
of the subordination of another person to him, orders such a person to commit
such a prohibited act, shall be liable for perpetration.

82. Whoever, willing that another person should commit a prohibited act,
induces the person to do so, shall be liable for instigating.

83. Whoever, with an intent that another person should commit a prohibited
act, facilitates by his behaviour the commission of the act, particularly by providing
the instrument, means of transport, or giving counsel or information, shall be liable
for aiding and abetting. Furthermore, whoever, acting against a particular legal
duty of preventing the prohibited act, facilitates its commission by another person
through his omission, shall also be liable for aiding and abetting.”

Article 19

81. The court shall impose the penalty for instigating, and aiding and abetting
within the limits of the sanction provided in law for perpetrating.

82. In imposing the penalty for aiding and abetting, the court may apply
extraordinary mitigation of punishment.

The Penal Code of Poland contains provisions on ‘“criminal groups” as
follows:

Article 258

81. Whoever participates in an organized group or association having for its
purpose the commission of offences shall be subject to the penalty of deprivation
of liberty for up to 3 years.
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82. If the group or association specified in 81 has the characteristics of an
armed organization, the perpetrator shall be subject to the penalty of deprivation
of liberty for a term of between 3 months and 5 years.

83. Whoever sets up the group or association specified in 81 or 2 or leads
such a group or association shall be subject to the penalty of deprivation of liberty
for a term of between 6 months and 8 years.

Russian Federation

The Criminal Code of the Russian Federation defines a “criminal society” as
follows:

Article 35, paragraph 4

A crime shall be deemed to be committed by a criminal society (criminal
organization), if it was committed by a cohesive organized group (or organization)
created for the commission of grave or especially grave crimes or by the combin-
ing of organized groups created for the same purpose.

United States of America

http://luscode.house.gov/download.htm
United States Code
Title 18. Crimes and Criminal Procedure
Part 1. Crimes
Chapter 19. Conspiracy
Sec. 371. Conspiracy to commit offence or to defraud the United States

If two or more persons conspire either to commit any offence against the
United States, or to defraud the United States, or any agency thereof in any
manner or for any purpose, and one or more of such persons do any act to effect
the object of the conspiracy, each shall be fined under this title or imprisoned
not more than five years, or both. If, however, the offence, the commission of
which is the object of the conspiracy, is a misdemeanour only, the punishment for
such conspiracy shall not exceed the maximum punishment provided for such
misdemeanour.
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Title 18. Crimes and Criminal Procedure

Part 1. Crimes

Chapter 96. Racketeer Influenced and Corrupt Organizations
Sec. 1962. Prohibited activities

(a) It shall be unlawful for any person who has received any income derived,
directly or indirectly, from a pattern of racketeering activity or through collection of
an unlawful debt in which such person has participated as a principal within the
meaning of section 2, title 18, United States Code, to use or invest, directly or
indirectly, any part of such income, or the proceeds of such income, in acquisition
of any interest in, or the establishment or operation of, any enterprise which is
engaged in, or the activities of which affect, interstate or foreign commerce. A
purchase of securities on the open market for purposes of investment, and without
the intention of controlling or participating in the control of the issuer, or of assist-
ing another to do so, shall not be unlawful under this subsection if the securities
of the issuer held by the purchaser, the members of his immediate family, and his
or their accomplices in any pattern or racketeering activity or the collection of an
unlawful debt after such purchase do not amount in the aggregate to one percent
of the outstanding securities of any one class, and do not confer, either in law or
in fact, the power to elect one or more directors of the issuer.

(b) It shall be unlawful for any person through a pattern of racketeering
activity or through collection of an unlawful debt to acquire or maintain, directly or
indirectly, any interest in or control of any enterprise which is engaged in, or the
activities of which affect, interstate or foreign commerce.

(c) It shall be unlawful for any person employed by or associated with any
enterprise engaged in, or the activities of which affect, interstate or foreign com-
merce, to conduct or participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering activity or collection of unlaw-
ful debt.

(d) It shall be unlawful for any person to conspire to violate any of the
provisions of subsection (a), (b), or (c) of this section.

Sec. 1963. Criminal penalties

(a) Whoever violates any provision of section 1962 of this chapter shall be
fined under this title or imprisoned not more than 20 years (or for life if the violation
is based on a racketeering activity for which the maximum penalty includes life
imprisonment), or both, and shall forfeit to the United States, irrespective of any
provision of State law:

(1) any interest the person has acquired or maintained in violation of section
1962;

(2) any—(A) interest in; (B) security of; (C) claim against; or (D) property or
contractual right of any kind affording a source of influence over; any enterprise
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which the person has established, operated, controlled, conducted, or participated
in the conduct of, in violation of section 1962; and

(3) any property constituting, or derived from, any proceeds which the per-
son obtained, directly or indirectly, from racketeering activity or unlawful debt
collection in violation of section 1962. The court, in imposing sentence on such
person shall order, in addition to any other sentence imposed pursuant to this
section, that the person forfeit to the United States all property described in this
subsection. In lieu of a fine otherwise authorized by this section, a defendant who
derives profits or other proceeds from an offence may be fined not more than twice
the gross profits or other proceeds.

(b) Property subject to criminal forfeiture under this section includes:

(1) real property, including things growing on, affixed to, and found in land;
and

(2) tangible and intangible personal property, including rights, privileges,
interests, claims, and securities.

(c) Other sources of information

1998 Council of Europe Joint Action adopted by the Council on the
basis of article K.3 of the Treaty on European Union, on making it a
criminal offence to participate in a criminal organization in the member
States of the European Union.

http://leuropa.eu.int/eur-lex/pri/en/oj/dat/1998/I_351/I _35119981229en00010002.pdf

Article 1

Within the meaning of this joint action, a criminal organization shall mean a
structured association, established over a period of time, of more than two per-
sons, acting in concert with a view to committing offences which are punishable
by deprivation of liberty or a detention order of a maximum of at least four years
or a more serious penalty, whether such offences are an end in themselves or a
means of obtaining material benefits and, where appropriate, of improperly influ-
encing the operation of public authorities. The offences referred to in the first
subparagraph include those mentioned in Article 2 of the Europol Convention and
in the Annex thereto and carrying a sentence at least equivalent to that provided
for in the first subparagraph.

Article 2

To assist the fight against criminal organizations, each Member State shall
undertake, in accordance with the procedure laid down in Article 6, to ensure that
one or both of the types of conduct described below are punishable by effective,
proportionate and dissuasive criminal penalties:
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(a) conduct by any person who, with intent and with knowledge of either the
aim and general criminal activity of the organization or the intention of the organi-

zation to commit the offences in question, actively takes part in:

— the organization’s criminal activities falling within Article 1, even where
that person does not take part in the actual execution of the offences
concerned and, subject to the general principles of the criminal law of the
Member State concerned, even where the offences concerned are not

actually committed,

— the organization’s other activities in the further knowledge that his par-
ticipation will contribute to the achievement of the organization’s criminal

activities falling within Article 1;

(b) conduct by any person consisting in an agreement with one or more
persons that an activity should be pursued which, if carried out, would amount to
the commission of offences falling within Article 1, even if that person does not

take part in the actual execution of the activity.

C. Criminalization of the laundering of

proceeds of crime

“Article 6

“Criminalization of the laundering of proceeds of crime

“l. Each State Party shall adopt, in accordance with funda-
mental principles of its domestic law, such legislative and other
measures as may be necessary to establish as criminal offences,
when committed intentionally:

‘@ 0

“(ii)

The conversion or transfer of property, knowing
that such property is the proceeds of crime, for the
purpose of concealing or disguising the illicit origin
of the property or of helping any person who is
involved in the commission of the predicate offence
to evade the legal consequences of his or her
action;

The concealment or disguise of the true nature,
source, location, disposition, movement or owner-
ship of or rights with respect to property, knowing
that such property is the proceeds of crime;

“(b) Subject to the basic concepts of its legal system:

“(i)

“(ii)

The acquisition, possession or use of property,
knowing, at the time of receipt, that such property
is the proceeds of crime;

Participation in, association with or conspiracy to
commit, attempts to commit and aiding, abetting,
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facilitating and counselling the commission of any
of the offences established in accordance with this
article.

“2.  For purposes of implementing or applying paragraph 1 of
this article:

“(a) Each State Party shall seek to apply paragraph 1 of this
article to the widest range of predicate offences;

“(b) Each State Party shall include as predicate offences all
serious crime as defined in article 2 of this Convention and the
offences established in accordance with articles 5, 8 and 23 of this
Convention. In the case of States Parties whose legislation sets out
a list of specific predicate offences, they shall, at a minimum,
include in such list a comprehensive range of offences associated
with organized criminal groups;

“(c) For the purposes of subparagraph (b), predicate offences
shall include offences committed both within and outside the juris-
diction of the State Party in question. However, offences committed
outside the jurisdiction of a State Party shall constitute predicate
offences only when the relevant conduct is a criminal offence under
the domestic law of the State where it is committed and would be
a criminal offence under the domestic law of the State Party imple-
menting or applying this article had it been committed there;

“(d) Each State Party shall furnish copies of its laws that give
effect to this article and of any subsequent changes to such laws or
a description thereof to the Secretary-General of the United Nations;

“(e) If required by fundamental principles of the domestic law
of a State Party, it may be provided that the offences set forth in
paragraph 1 of this article do not apply to the persons who com-
mitted the predicate offence;

“(f)  Knowledge, intent or purpose required as an element of
an offence set forth in paragraph 1 of this article may be inferred
from objective factual circumstances.”

“Article 7

“Measures to combat money-laundering

“l. Each State Party:

“(a) Shall institute a comprehensive domestic regulatory and
supervisory regime for banks and non-bank financial institutions
and, where appropriate, other bodies particularly susceptible to
money-laundering, within its competence, in order to deter and
detect all forms of money-laundering, which regime shall emphasize
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requirements for customer identification, record-keeping and the
reporting of suspicious transactions;

“(b) Shall, without prejudice to articles 18 and 27 of this
Convention, ensure that administrative, regulatory, law enforcement
and other authorities dedicated to combating money-laundering
(including, where appropriate under domestic law, judicial authori-
ties) have the ability to cooperate and exchange information at the
national and international levels within the conditions prescribed by
its domestic law and, to that end, shall consider the establishment
of a financial intelligence unit to serve as a national centre for the
collection, analysis and dissemination of information regarding
potential money-laundering.

“2. States Parties shall consider implementing feasible
measures to detect and monitor the movement of cash and appro-
priate negotiable instruments across their borders, subject to safe-
guards to ensure proper use of information and without impeding in
any way the movement of legitimate capital. Such measures may
include a requirement that individuals and businesses report
the cross-border transfer of substantial quantities of cash and
appropriate negotiable instruments.

“3. In establishing a domestic regulatory and supervisory
regime under the terms of this article, and without prejudice to any
other article of this Convention, States Parties are called upon to
use as a guideline the relevant initiatives of regional, interregional
and multilateral organizations against money-laundering.

“4, States Parties shall endeavour to develop and promote
global, regional, subregional and bilateral cooperation among judi-
cial, law enforcement and financial regulatory authorities in order to
combat money-laundering.”

1. Introduction
(@) The problem of money-laundering

77. Many activities of international organized criminal groups are
directed at the accumulation of weath through illegal means, such as
trafficking in drugs, smuggling and fraud. In order to enjoy the benefits of
such activities, these groups must hide theillicit origin of their funds. This
is money-laundering, which is technically defined as the concealment or
disguise of the illegal origin of the proceeds of crime. As national and
international efforts to deprive criminals of their illicit gains have
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intensified, organized criminal groups have increasingly sought to convert
such gains into apparently legitimate assets. This is done by introducing the
proceeds into the financial system, engaging in various transactions
intended to obfuscate the origin of and path taken by the money, and
thereby integrating the money into the legitimate economy through
apparently legitimate transactions.

78. The negative consequences of money-laundering are legion. Despite
the absence of precise estimates, it is certain that very sizeable illegal
proceeds enter small and large economies. As a consequence, the influence
and power of organized criminal groups increases, while the control and
integrity of the Government and major public institutions are correspond-
ingly compromised. If left to proliferate unchecked, money-laundering can
undermine the integrity of political and judicial systems and the stability of
national or international financial sectors. It can also corrupt the operations
of legitimate companies and markets, interfere with economic and other
policies, distort market conditions and ultimately produce severe systemic
risks. For example, even if isolated financial institutions are involved in
money-laundering, such activity can undermine the integrity of their func-
tions to the point of collapse, which can lead to a major financia crisis,
especially in comparatively small countries.

79. In the context of globalization, criminals take advantage of the ease
of capital movement, advances in technology and increases in the mobility
of people and commodities, as well as the significant diversity of lega
provisions in various jurisdictions. As a result, assets can be transferred
very quickly from place to place and, through exploitation of the existing
legal asymmetries, appear finally as legitimate assets that are then available
to serious offenders and criminal organizations in any part of the world.
These assets can be used to finance criminal operations, to reward past
crimes and to constitute an incentive for future crimes.

(b) The rationale for articles 6 and 7

80. The problem of money-laundering clearly cals for an international
solution. It is essentia for countries and regions to try to harmonize their
approach, standards and legal systems to this crime, so as to enable them-
selves to cooperate with one another in controlling the international laun-
dering of crimina proceeds. Jurisdictions with weak or no control mecha-
nisms render the work of money launderers easier. Thus, the Convention
seeks to provide a minimum standard for al countries to adhere to as part
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of their efforts to control criminal proceeds. The provisions of the Conven-
tion addressing the seizure, freezing and confiscation of proceeds are an
important related measure (see arts. 12-14).

81. Combating money-laundering is an important part of the fight against
transnational organized crime. One of the main motives of international
organized criminal groups is material gain. Taking that gain away is
crucial. Targeting the profits and finances of criminal groups reduces their
incentives to participate in such activities and undermines their criminal
operations, growth and expansion. Beyond this, combating money-
laundering also helps to preserve the integrity of financial institutions, both
formal and informal, and to protect the smooth operation of the inter-
national financial system as a whole.

82. The Convention recognizes the close link between organized criminal
activities and money-laundering and builds on earlier international initia-
tives in that regard. Those initiatives addressed the issue through a combi-
nation of repressive and preventive measures and the Convention follows
the same pattern. With respect to the repression of money-laundering, some
167 States are now party to the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances of 1988, which
requires the criminalization of money-laundering in the context of traffick-
ing in drugs. Many regiona and United Nations initiatives have sought to
address such problems by focusing on specific criminal offences or geo-
graphic areas. As noted in section 3, Mandatory requirements, below, a
number of forums have taken initiatives to broaden the obligation to
criminalize money-laundering beyond predicate offences. These include the
World Ministerial Conference on Organized Transnational Crime in 1994,
the twentieth special session of the General Assembly, devoted to counter-
ing the world drug problem together, in 1998, the Financial Action Task
Force on Money Laundering (FATF), the Asia/lPacific Group on Money
Laundering, the Caribbean Financial Action Task Force, the European
Union and the Basel Committee on Banking Regulations and Supervisory
Practices. A similar effort has been made with respect to the financing of
terrorism with the adoption of the International Convention for the Suppres-
sion of the Financing of Terrorism (General Assembly resolution 54/109,
annex) and Security Council resolution 1373 (2001).

83. Criminalization not only alows national authorities to organize the
detection, prosecution and repression of the offence, but aso provides the
legal basis for international cooperation among police, judicial and admin-
istrative authorities, including mutual legal assistance and extradition. As a



Part One. Chapter 111 41

consequence of domestic or international initiatives, many countries
already have laws on money-laundering. However, many States limit the
predicate offences to trafficking in drugs and a few other crimes.

84. The Convention requires an expansion of this list to the widest range
of predicate offences, including offences covered by the Convention and its
Protocols, a comprehensive range of offences associated with organized
criminal groups and all serious crimes (art. 6, para. 2 (a) and (b)).

85. An extremely critical part of money-laundering is placing illicit funds
into the financial system. Once that is done, tracing the assets becomes
much harder or even impossible. Stopping organized criminal groups from
taking that first step and developing the capacity to track the movement of
assets is, therefore, crucial. International cooperation and harmonization is
again indispensable.

86. For these reasons, article 7 of the Convention introduces additional
measures aimed at preventing such activities and at enlisting the assistance
of financia institutions and others in preventing the introduction of crimi-
nal funds into the financial system, in detecting transactions in the system
that may be of criminal origin and in facilitating the tracing of the funds
involved in such transactions. Such measures have been recommended by
FATF and similar regional bodies. Articles 12-14 concerning the seizure
and confiscation of criminal assets are also relevant in this regard.

87. States must adopt and integrate into their financial infrastructure spe-
cific measures, such as procedures for financia institutions to know their
customers, record-keeping and reporting suspicious transactions to national
authorities. These procedures need to be part of a comprehensive regulatory
regime that facilitates the required domestic and international cooperative
relationships. Many countries have established financial intelligence units
to collect, analyse and exchange relevant information efficiently, as needed
and in accordance with their laws. States parties are asked to consider the
establishment of such units, which entails a more substantial commitment
of resources.

88. The Convention calls upon States parties to use as a guideline the
relevant initiatives of regional, interregional and multilateral organizations
against money-laundering. Since the entry into force in 1990 of the United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances of 1988, other conventions and initiatives have aimed at
fostering international cooperation in combating money-laundering at the
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global and regional levels. This includes the establishment of FATF in 1990
and the Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime, adopted in 1990. Recently, the
financing of terrorism has become of greater concern and international
efforts have been undertaken to criminalize such activities and to prevent
the use of financial systems for such purposes. The preventive measures are
based on legidation against money-laundering, in particular the Interna-
tional Convention for the Suppression of the Financing of Terrorism, which
contains detailed provisions on money-laundering, and the Special Recom-
mendations on Terrorist Financing, adopted by FATF in October 2001.

89. States should review the provisions they already have in place to
counter money-laundering in order to ensure compliance with these articles
and those dealing with the identification, freezing and confiscation of crime
proceeds (arts. 12-14) and international cooperation (arts. 16-19, 26 and
27). States undertaking such a review may wish to use the opportunity to
implement the obligations they assume under other regional or international
instruments and initiatives currently in place.

2. Summary of main requirements

90. Article 6 requires States parties to establish the following offences as
crimes:

(@) Conversion or transfer of proceeds of crime (para. 1 (a) (i));

(b) Concealment or disguise of the nature, source, location, disposi-
tion, movement or ownership of proceeds of crime (para. 1 (a) (ii)).

91. Subject to the basic concepts of their domestic systems, States must
also criminalize:

(&) Acquisition, possession or use of proceeds of crime (para. 1 (b) (i));

(b) Participation in, association with or conspiracy to commit,
attempts to commit, and aiding, abetting, facilitating and counselling the
commission of any of the foregoing (para. 1 (b) (ii)).

92. Under article 6, each State party must also:

(@) Apply these offences to proceeds generated by a wide range of
crimina conduct (para. 2 (a)-(c));

(b) Provide a copy of its laws giving effect to this article (and sub-
sequent changes to such laws) to the United Nations (para. 2 (d));
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(c) Ensure that knowledge, intent and purpose can be established
through inference from objective factual circumstances (para. 2 (f)).

93. Article 7 requires States parties to take additional measures. That is,
they must:

(@) Establish a regulatory and supervisory regime for banks and
non-bank financial institutions, emphasizing requirements of customer
identification, record-keeping and the reporting of suspicious transactions
(para. 1 (a));

(b) Ensure that administrative, regulatory, law enforcement and other
authorities have the capacity to cooperate and exchange information at both
national and international levels (para. 1 (b));

(c) Endeavour to develop and promote global, regional, subregional
and bilateral cooperation among judicial, law enforcement and financia
regulatory authorities (para. 4);

(d Use as a guideline the relevant initiatives of regional,
interregional and multilateral organizations against money-laundering
(para. 3).

94, States parties are also required under article 7 to:

(@) Consider implementing feasible measures to detect and monitor
the movements of cash and negotiable instruments across their borders,
such as reporting requirements for substantial cross-border transfers
(para. 2);

(b) Endeavour to develop and promote global, regional, subregional
and bilateral cooperation among authorities to combat money-laundering
(para. 4).

3. Mandatory requirements

95. There are important terms relating to this article. The Convention
defines proceeds of crime as “any property derived from or obtained,
directly or indirectly, through the commission of an offence” (art. 2,
subpara. (€)). Property means all assets, corporeal and incorporeal, movable
or immovable, tangible or intangible, and legal documents or instruments
evidencing title to, or interest in, such assets (art. 2, subpara. (d)).

96. Theterms “laundering of proceeds of crime’ and “money-laundering”
should be treated as synonymous (A/55/383/Add.1, para. 10).
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97. The provisions of each article will be examined in turn below, under
the headings of criminalization and preventive measures.

(@ Criminalization (article 6)
(i) The offences

98. Article 6 of the Organized Crime Convention requires that each State
establish the four offences described below relating to money-laundering,
in accordance with fundamental principles of its domestic law, when they
are committed intentionally.!

a. Conversion or transfer of proceeds of crime

99. The first money-laundering offence is the conversion or transfer of
property, knowing that such property is the proceeds of crime, for the
purpose of concealing or disguising the illicit origin of the property or
of helping any person who is involved in the commission of the predi-
cate offence to evade the legal consequences of his or her action (art. 6,
para 1 (a) (i)). States must take legislative and other measures to establish
this offence as a criminal offence.

100. The term “conversion or transfer” includes instances in which finan-
cial assets are converted from one form or type to another, for example, by
using illicitly generated cash to purchase real estate or the sale of illicitly
acquired real estate, as well as instances in which the same assets are
moved from one place or jurisdiction to another or from one bank account
to another.

101. With respect to the mental elements required, the conversion or trans-
fer must be intentional, the accused must have knowledge at the time of
conversion or transfer that the assets are criminal proceeds and the act or
acts must be done for the purpose of either concealing or disguising their
criminal origin, for example by helping to prevent their discovery, or
helping a person evade crimina liability for the crime that generated the
proceeds.

'Except for the definition of predicate offences, the language used in article 6, paragraph 1, is
similar to the language used in the corresponding provisions of the United Nations Convention against
Ilicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988.
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102. As with all measures called for by the Convention, these are the
minimum requirements, but States are free to adopt more strict or severe
measures (art. 34, para. 3).

103. The interpretative notes state that the terms “concealing or disguis-
ing” and “concealment or disguise” (used in para. 1 (a) (ii)) should be
understood to include preventing the discovery of the illicit origin of
property (A/55/383/Add.1, para. 11). This interpretative note applies to the
four acts to be criminalized under article 6, paragraphs 1 (a) and (b).

b. Concealment or disguise of proceeds of crime

104. The second money-laundering offence is the concealment or disguise
of the true nature, source, location, disposition, movement or ownership of
or rights with respect to property, knowing that such property is the pro-
ceeds of crime (art. 6, para. 1 (a) (ii)).

105. The elements of this offence are quite broad, including the conceal-
ment or disguise of almost any aspect of or information about property.

106. Here, with respect to the mental elements required, the concealment
or disguise must be intentional and the accused must have knowledge that
the property constitutes the proceeds of crime at the time of the act. This
mental state is less stringent than for the offence set forth in article 6,
subparagraph 1 (a) (i). Accordingly, drafters should not require proof that
the purpose of the concealment or disguise is to frustrate the tracing of the
asset or to conceal its true origin. The interpretative notes specify that
concealment of illicit origin should be understood to be covered by article
6, paragraphs 1 (a) and (b). However, drafters should also consider conceal -
ment for other purposes, or in cases where no purpose has been established,
to be included (A/55/383/Add.1, para. 11).

107. The two money-laundering offences set forth under article 6, para
graph 1 (b), are to be established subject to the basic concepts of the legal
system of the State.

c. Acquisition, possession or use of proceeds of crime
108. The third offence is the “acquisition, possession or use of property,

knowing, at the time of receipt, that such property is the proceeds of crime’
(art. 6, para. 1 (b) (i)). This is the mirror image of the offences under
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article 6, paragraph 1 (a) (i) and (ii), in that while those provisions impose
liability on the providers of illicit proceeds, this paragraph imposes liability
on recipients who acquire, possess or use property.

109. The mental elements are the same as for the offence under article 6,
paragraph 1 (a) (ii): there must be an intent to acquire, possess or use, and
the accused must have knowledge, at the time this occurred, that the
property was the proceeds of crime. No particular purpose for the acts is
required.

d. Participation in, association with or conspiracy to
commit, attempt to commit, aiding, abetting, facilitating
and counselling the commission of any of the foregoing

110. The fourth set of offences involves the “participation in, association
with or conspiracy to commit, attempts to commit, and aiding, abetting,
facilitating and counselling the commission of any of the offences estab-
lished in accordance with this article” (art. 6, para. 1 (b) (ii)).

111. These terms are not defined in the Convention, allowing for certain
flexibility in domestic legislation. States parties should refer to the manner
in which such ancillary offences are otherwise structured in their domestic
systems and ensure that they apply to the other offences established pursu-
ant to this article.

112. The knowledge, intent or purpose, as required for these offences, may
be inferred from abjective factual circumstances (art. 6, para. 2 (f)). Draft-
ers could see that their evidentiary provisions enable such inference with
respect to the mental state, rather than requiring direct evidence, such as a
confession, before the mental state is deemed proven (see aso section 4,
Other measures, including optional issues, below).

e. Other general requirements

113. States parties must furnish copies of their laws giving effect to arti-
cle 6 and of any subsequent changes to such laws, or a description thereof,
to the Secretary-General of the United Nations (art. 6, para. 2 (d)). Such
materials should be provided to the United Nations Office on Drugs and
Crime.
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114. In drafting legislation to implement these criminalization obligations,
legislators should also bear in mind the following general obligations under
the Convention that are particularly relevant to the establishment of
criminal offences:

(@ Non-inclusion of transnationality in domestic offences. Trans-
nationality must not be made an element of the domestic offence (art. 34,
para. 2);

(b) Non-inclusion of “organized criminal group” in domestic
offences. As with transnationality above, the involvement of an organized
crimina group must not be made an element of the domestic offence
(art. 34, para. 2);

() Criminalization must be through legislative and other measures.
The criminal offences must be established by criminal law and not simply
by other measures, which would be additional to the proscribing legislation
(A/55/383/Add.1, para. 9);

(d) The offences must be committed intentionally. The mental ele-
ment required for each offence is that it be committed intentionaly;

(e) The offence should be liable to penalties that take into account
the grave nature of the offence. Penalties should be sufficiently severe,
given the seriousness of the conduct required to be criminalized (art. 11,
para. 1);

() The description of the offence is reserved to the domestic law of
a Sate party. The domestic offence established by a State to implement the
criminalization regquirements of the Convention need not be described in
exactly the same manner as in the Convention, as long as the required
conduct is criminalized (art. 11, para. 6);

(g) Liability of legal persons. With respect to legal persons, the
offencesand liability can be criminal, civil or administrative (art. 10, para. 2);

(h) Satutes of limitation. The Convention requires that legislators
establish a long statute of limitation period for the offence, in particular
when alleged offenders are evading justice (art. 11, para. 5);

(i) Sentence mitigation and immunity. The Convention encourages
States parties to consider mitigating sentences and granting immunity and/
or leniency to individuals who decide to cooperate with the authorities
(art. 26, paras. 2 and 3). This is optional and dependent on domestic legal
principles and traditions. In jurisdictions where prosecution of crimes is
mandatory, however, affording immunity from prosecution would require
legislation.
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(i) Predicate offences

115. The Convention defines a “predicate offence” as “any offence as a
result of which proceeds have been generated that may become the subject
of” any of the money-laundering offences established under article 6 (art. 2,
subpara. (h)).2

116. Many countries already have laws on money-laundering, but there are
many variations in the definition of predicate offences. Some States limit
the predicate offences to trafficking in drugs, or to trafficking in drugs and
a few other crimes. Other States have an exhaustive list of predicate
offences set forth in their legislation. Still other States define predicate
offences generically as including all crimes, or al serious crimes, or all
crimes subject to a defined penalty threshold.

117. Article 6, paragraph 2 (@), requires that the money-laundering
offences be applicable to the “widest range of predicate offences’.® Para
graph 2 (b) requires that the predicate offences include the offences
established in accordance with articles 5, 8 and 23 of the Convention and
with article 1, paragraph 3, of each of the Protocols to which States are or
are considering becoming parties, as well as all “serious crimes’ (art. 6,
para. 2 (b); see also art. 2, subpara. (b), for the definition of “serious
crimes’).

118. States that limit the application of money-laundering measures to an
exhaustive list of predicate offences must amend that list accordingly and,
“at a minimum”, include a “comprehensive range of offences associated
with organized crimina groups’ (art. 6, para. 2 (b)). An interpretative note
adds that the words “associated with organized criminal groups’ are
intended to indicate “criminal activity of the type in which organized
crimina groups engage’ (A/55/383/Add.1, para. 12).

119. Predicate offences may not be exclusively offences committed in the
territory of the State applying the Convention. States must provide for
offences committed in other jurisdictions to be included, provided that the

2For purposes of defining money-laundering offences, the assets involved are the “proceeds of
crime’. By contrast, the seizure and confiscation provisions apply to “instrumentalities’ as well as to
proceeds of crime, that is, property used in or destined for use in crime (art. 12, para. 1 (b)).

3Compare with, inter alia, article 6 of the 1990 Council of Europe Convention on Laundering,
Search, Seizure and Confiscation of the Proceeds from Crime and recommendation 1 of FATF Forty
Recommendations.
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conduct is a crime where it was committed as well as in the State applying
the Convention (art. 6, para. 2 (c)). In other words, this requires dual
criminality.*

(iii) Cases where predicate and money-laundering offences
cannot apply to the same offender

120. The constitutions or fundamental legal principles of some States (for
example, Sweden) do not permit the prosecution and punishment of an
offender for both the predicate offence and the laundering of proceeds from
that offence. The Convention acknowledges this issue and alows for the
non-application of the money-laundering offences to those who committed
the predicate offence, but only by countries whose fundamental principles
so provide (art. 6, para. 2 (€)).°

121. An interpretative note states that, during the negotiation of the Con-
vention, States where prosecution or punishment of the same person for
both the predicate offence and the money-laundering offence is not permit-
ted confirmed that they did not refuse extradition, mutual legal assistance
or cooperation for purposes of confiscation solely because the request was
based on a money-laundering offence the predicate offence of which was
committed by the same person (A/55/383/Add.1, para. 13; see also arts. 12,
13, 16 and 18 of the Convention).

(b) Preventive measures (article 7)

122. Article 7 sets out a number of measures—some mandatory, some
based on best efforts and some optional—that are intended to ensure that
States parties have in place a comprehensive legal and administrative
regime to deter and detect money-laundering. The overall objective is to
provide a comprehensive regime that facilitates the identification of
money-laundering activity and promotes information exchange to a range
of authorities dedicated to combating money-laundering. Financia

“Dual criminality is not required under the 1990 Council of Europe Convention on Laundering,
Search, Seizure and Confiscation of the Proceeds from Crime, in which article 6, para. 2 (a), states that
“it shall not matter whether the predicate offence was subject to the criminal jurisdiction of the Party”.

SThis practice is sometimes called “self-laundering”. The United Nations Convention against
Ilicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988 is silent on this issue. The 1990
Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime allows States parties to provide that the money-laundering offences will not apply to persons
who committed the predicate offence (art. 6, para. 2 (b)).
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ingtitutions and other designated entities are required to take measures to
prevent the introduction of criminal funds into the financial system and to
provide the means to identify and trace such funds when they are aready
in the financial system, as well as to link them to their owners to facilitate
apprehension and prosecution.®

123. For States that do not currently take part in the work of FATF or
related organizations aimed at combating money-laundering, these legisla-
tive, regulatory and administrative obligations can be more time-consuming
to implement than for States that already have structures to combat money-
laundering. For example, the measures required by this article need to be
integrated into the general financial infrastructure of each jurisdiction.
Therefore, the time required for implementation of these measures will
largely depend on the nature and complexity of local financial institutions,
as well as the degree to which they are involved in cross-border trans-
actions. In this process, attention should be focused on the specific context
and vulnerabilities of each jurisdiction. In States that do not currently have
such measures in place, the process of implementation can proceed contem-
poraneously with ratification, as long as the measures provided for in this
article are in place when the Convention enters into force for the State party
concerned.

124. Article 7 contains two major mandatory requirements:

(@) To establish a comprehensive domestic regulatory and super-
visory regime to deter money-laundering (art. 7, para. 1 (a));

(b) To ensure that agencies involved in combating money-laundering
have the ability to cooperate and exchange information at the national and
internationa levels (art. 7, para. 1 (b)).

125. |In addition, States are to consider implementing measures to monitor
cash movements across their borders (art. 7, para. 2) and to endeavour to
develop and promote global, regional and bilateral cooperation among
relevant agencies to combat money-laundering (art. 7, para 4).

126. As stated earlier, the Convention builds on ongoing international
initiatives to combat money-laundering. In establishing a domestic regula-
tory and supervisory regime, States parties are called upon to use as a
guideline the relevant initiatives of regional, interregional and multilateral

5The requirements under articles 12-14 of the Convention concerning the identification, tracing
and confiscation of the proceeds of crime and other crime-related property are also part of the overall
preventive measures required to combat money-laundering effectively.
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organizations against money-laundering (art. 7, para. 3). An interpretative
note states that during the negotiations, the words “relevant initiatives of
regional, interregional and multilateral organizations’ were understood to
refer in particular to the Forty Recommendations of FATF, as revised in
2003, and, in addition, to other existing initiatives or regional, interregional
and multilateral organizations against money-laundering, such as the
Caribbean Financial Action Task Force, the Commonwealth, the Council of
Europe, the Eastern and Southern African Anti-Money-Laundering Group,
the European Union and the Organization of American States (A/55/383/
Add.1, para. 17). Ultimately, States are free to determine the best way to
implement this article. However, the development of a relationship with
one of the organizations working to combat money-laundering would be
important for effective implementation.

127. The mandatory measures will be outlined below under two headings:
the establishment of a regulatory regime and the enhancement of internal
and international cooperation. The requirement under this article to con-
sider other measures, such as the creation of a financial intelligence unit,
will be examined in section 4, Other measures, including optional issues,
below.

(i) Establishment of a regulatory regime

128. States are required to establish a domestic regulatory and supervisory
regime within their competence in order to deter and detect money-launder-
ing activities (art. 7, para. 1 (a)). This regime must be comprehensive, but
the precise nature and particular elements of the regime are left to States,
provided that they require at a minimum banks and non-bank financial
institutions to ensure:

(a) Effective customer identification;
(b) Accurate record-keeping;
(c) A mechanism for the reporting of suspicious transactions.

129. The interpretative notes contain a number of statements related to
measures to combat money-laundering.

a. Institutions subject to the requirements

130. The requirements extend to banks, non-bank financial institutions,
that is, insurance companies and securities firms, and where appropriate,



52 Legisative Guides: United Nations Convention against Transnational Organized Crime

other bodies particularly susceptibleto money-laundering (art. 7, para. 1 (a)).
The interpretative notes add that other bodies may be understood to include
intermediaries, which in some jurisdictions may include stockbroking
firms, other securities dealers, currency exchange bureaux or currency
brokers.

131. Thus, this regime should apply not only to banking institutions, but
also to areas of commerce where high turnover and large volumes make
money-laundering likely. Previous experience shows that money-laundering
activities have taken place in the real estate sector and in the trade of
commodities, such as gold, precious stones and tobacco.

132. In many forums, the list of institutions is being expanded beyond
financia ingtitutions to include such businesses and professions. For
example, recommendation 12 of the Forty Recommendations extends,
when certain conditions are met, the requirements of customer due dili-
gence and record-keeping to casinos, real estate agents, dealers in precious
metals and stones, lawyers, notaries, other independent legal professionals
and accountants and trust and company service providers. Similar require-
ments are set forth in Directive 2001/97/EC adopted by the European
Parliament and the Council of the European Union on 4 December 2001.
More recently, increased attention has been focused on money service
businesses and informal value transfer systems, such as hawala and hundi.
In a growing number of jurisdictions, these are also subject to a regulatory
regime for the purposes of detecting money-laundering or other offences.’

b. Suspicious transactions

133. According to the interpretative notes, suspicious transactions may
include unusual transactions that, by reason of their amount, characteristics
and frequency, are inconsistent with the customer’s business activity,
exceed the normally accepted parameters of the market or have no clear
legal basis and could constitute or be connected with unlawful activities in
general (A/55/383/Add.1, para. 15). The International Convention for the
Suppression of the Financing of Terrorism defines suspicious transactions,
based on the FATF definition, as al complex, unusually large transactions
and unusual patterns of transactions, which have no apparent economic or
obviously lawful purpose (General Assembly resolution 54/109, annex,
art. 18, para. 1 (b) (iii)).

"See examples of regulations in Australia, Germany, Hong Kong Special Administrative Region
of China, the United Arab Emirates, the United Kingdom of Great Britain and Northern Ireland and
the United States.
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134. In implementing article 7, paragraph 3, States may wish to consider
some specific elements relative to the measures that the comprehensive
regulatory regime must include. The Forty Recommendations are useful in
this regard, as are model regulations that have been prepared by the United
Nations Office on Drugs and Crime and the Organization of American
States (OAS) (see sect. 5, Information resources, below).

c. Customer identification

135. Customer identification entails requirements that holders of accounts
in financial institutions and all parties to financial transactions be identified
and documented. Records should contain sufficient information to identify
all parties and the nature of the transaction, identify specific assets and the
amounts or values involved and permit the tracing of the source and
destination of all funds or other assets.

d. Record-keeping

136. The requirement for record-keeping means that client and transaction
records should be kept for a specified minimum period of time. Under the
Forty Recommendations, at least five years is recommended, while for
States parties to the International Convention for the Suppression of
Financing of Terrorism, retention of records for five years is mandatory.

e. Reporting of suspicious transactions

137. Suspicious transactions that are to be notified to the financial intelli-
gence unit or other designated agency must be defined. Criteria for identi-
fying suspicious transactions should be developed and periodically
reviewed in consultation with experts knowledgeabl e about new methods or
networks used by money launderers.

138. The powers to be granted to regulators and staff of the financia
intelligence unit to inspect records and to compel the assistance of record
keepers in locating the records must also be defined. As some of these
records may be covered by confidentiality regquirements and banking
secrecy laws that prohibit their disclosure, provisions freeing financial in-
stitutions from complying with such requirements and laws may be consid-
ered. Drafters should also ensure that the inspection and disclosure require-
ments are written in such a way as to protect financia institutions against
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civil and other claims for disclosing client records to regulators and
financial intelligence units.

f. General

139. The failure to comply with requirements in respect of money-
laundering should be sanctioned by criminal civil or administrative penal-
ties, in accordance with domestic fundamental principles and laws.

140. The implementation of such measures is likely to require legidation.
In particular, the requirement that financial institutions must disclose sus-
picious transactions and the protection of those who make disclosures in
good faith will require legisation to override banking secrecy laws.

(i) Domestic and international cooperation

141. The Organized Crime Convention requires that administrative, regu-
latory, law enforcement and other domestic authorities in charge of the
efforts against money-laundering are able to cooperate at both the national
and international level. This includes the exchange of information within
the conditions prescribed by their domestic law (art. 7, para. 1 (b)). This
must be done without limiting or detracting from, or in the words of the
Convention, “without prejudice to”, the requirements generated by arti-
cle18 on mutua legal assistance and article 27 on law enforcement
cooperation.

142. Furthermore, States are required to endeavour to develop and pro-
mote global, regional, subregional and bilateral cooperation among judicial,
law enforcement and financial regulatory authorities in order to combat
money-laundering (art. 7, para. 4).

143. Towards this objective, the Convention does not mandate but never-
theless requires States to consider the establishment of a financial intelli-
gence unit, which would collect, analyse and disseminate, as appropriate,
information related to money-laundering activities (art. 7, para. 1 (b)).

144. |n addition, as part of the effort to develop the capacity to provide
effective international cooperation, States are required to consider the
implementation of measures aimed at monitoring the cross-border move-
ment of cash and other monetary instruments (see art. 7, para. 2).
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145. In order for cooperation to be possible, domestic capabilities must be
developed for the identification, collection and interpretation of all relevant
information. Essentialy, the Convention proposes roles for three types of
entity that may be part of a strategy to combat money-laundering and could,
thus, be considered by States:

(@) Regulatory agencies responsible for the oversight of financial
ingtitutions, such as banks or insurance entities, with powers to inspect
financial ingtitutions and enforce regulatory requirements through the
imposition of regulatory or administrative remedies or sanctions;

(b) Law enforcement agencies responsible for conducting criminal
investigations, with investigative powers and powers to arrest and detain
suspected offenders and that are subject to judicia or other safeguards;

(c) Financia intelligence units, which are not, however, required
under the Organized Crime Convention, whose powers are usually limited
to receiving reports of suspicious transactions and activities, analysing
them and disseminating information to prosecution agencies, although
some such units have wider powers.

146. The authority of each entity to cooperate with national bodies and
with other similar agencies in other countries is usually specified in the
relevant legidation. If States do have such entities, legislation may be
needed to amend existing mandates and the division of labour among these
entities, in accordance with each State’s constitutional or other principles
and the specificities of its financia services sector.

147. Some of these measures may constitute a strong challenge for coun-
tries in which the financia sector is not heavily regulated and the necessary
legidlation and administrative infrastructure may have to be created. It is
essential to note, however, that the relevance and utility of these arrange-
ments are not limited to the control of money-laundering, but aso to
corruption (art. 7). They also strengthen confidence in the financia
infrastructure, which is instrumental to sustainable social and economic
development.

148. Coordination of efforts and international cooperation is as central to
the problem of money-laundering as it is to the other offences covered by
the Convention. Beyond the general measures and processes such as
extradition, mutual legal assistance and joint investigations (which are
covered in more detail in the sections on international cooperation in
chapter V, below), the Convention seeks to strengthen such coordination
and cooperation.
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4. Other measures, including optional issues

149. Two types of measures are outlined below: those designed to monitor
movement of funds across borders and those concerning financial
intelligence units.

(@ Monitoring cross-border transactions

150. As part of the effort to develop the capacity to provide effective
international cooperation, States are required seriously to consider the
introduction of measures aimed at monitoring the cross-border movement
of cash and other monetary instruments. Article 7 requires States seriously
to consider the implementation of feasible measures to detect and monitor
the movement of cash and appropriate negotiable instruments across their
borders, subject to safeguards to ensure proper use of information and
without impeding in any way the movement of legitimate capital. Such
measures may include a requirement that individuals and businesses report
the cross-border transfer of substantial quantities of cash and appropriate
negotiable instruments (art. 7, para. 2). Generaly, structures based on
monitoring or surveillance will require legal powers giving inspectors or
investigators access to information on cross-border transactions, in particu-
lar in cases where crimina behaviour is suspected.

(b) Financial intelligence units

151. Article 7, paragraph 1 (b), requires States parties to consider the
establishment of financial intelligence units to serve as a national centre for
the collection, analysis and dissemination of information regarding poten-
tial money-laundering. Since the 1990s, many States have established such
units as part of their regulatory police or other authorities. There is a wide
range of structure, responsibilities, functions and departmental affiliation or
independence for such units. According to the interpretative notes, the call
in article 7, paragraph 1 (b), for the establishment of afinancial intelligence
unit is intended for cases where such a mechanism does not yet exist
(A/55/383/Add.1, para. 16).

152. The Egmont Group (an informal association of financial intelligence
units) has defined such units as a central, national agency responsible
for receiving (and, as permitted, requesting), analysing and disseminating
to the competent authorities, disclosures of financia information:
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(i) concerning suspected proceeds of crime, or (ii) required by national
legislation or regulation, in order to counter money-laundering.”®

153. The Convention does not require that a financial intelligence unit be
established by law, but legislation may still be required to institute the
obligation to report suspicious transactions to such a unit and to protect
financial institutions that disclose such information in good faith. In
practice, the vast majority of financia intelligence units are established by
law. If it is decided to draft such legidation, States may wish to consider
including the following elements:

(a) Specification of the institutions that are subject to the obligation
to report suspicious transactions and definition of the information to be
reported to the unit;

(b) Legislation defining the powers under which the unit can compel
the assistance of reporting institutions to follow up on incomplete or
inadequate reports;

() Authorization for the unit to disseminate information to law
enforcement agencies when it has evidence warranting prosecution and
authority for the unit to communicate financia intelligence information to
foreign agencies, under certain conditions;

(d) Protection of the confidentiality of information received by the
unit, establishing limits on the uses to which it may be put and shielding
the unit from further disclosure;

(e) Definition of the reporting arrangements for the unit and its
relationship with other government agencies, including law enforcement
agencies and financial regulators.

154, States may aready have money-laundering offences and controls in
place that can be expanded or maodified to conform to the requirements of
articles 6 and 7 relating to money-laundering and those of articles 12-14
relating to confiscation, seizure and disposal of proceeds, if necessary.

155. It is worth noting that actions taken to conform to articles 6 and 7
may also bring States into conformity with other conventions and initia-
tives, such as Security Council resolution 1373 (2001), the International
Convention for the Suppression of the Financing of Terrorism and the
FATF eight Special Recommendations on Terrorist Financing.

8See the web site of the Egmont Group (http://egmontgroup.org/).
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156. States may also wish to consider other issues, which are entirely
optional, with respect to the mental element of the money-laundering
offence.

157. The Convention requires in some jurisdictions dolus for the offences
established under article 6, that is, that the perpetrator knew that the prop-
erty concerned was the proceeds of crime. States may extend the definition
of this offence to include cases where the perpetrator believed, even if
wrongly, that the funds were the proceeds of crime (dolus eventualis).
Some States, such as Canada, have included such an extension in their law.

158. In some jurisdictions or regional initiatives, the required mental ele-
ment is that the person knew or should have known. The concept of inten-
tional ignorance or wilful blindness may also be used. Although it is not a
requirement, thisis particularly effective in money-laundering cases, where
legidlatures find it possible to adopt such offences.

159. Further information about various options that can be included in
laws, regulations and procedures to combat money-laundering can be
obtained from the Anti-Money-Laundering Unit of the United Nations
Office on Drugs and Crime and the sources cited in section 5 (c), Other
sources of information, below.

5. Information resources
(@) Related provisions and instruments
(i) Organized Crime Convention

Article 2 (Use of terms)

Article 11 (Prosecution, adjudication and sanctions)

Article 12 (Confiscation and seizure)

Article 13 (International cooperation for purposes of confiscation)
Article 14 (Disposal of confiscated proceeds of crime or property)
Article 16 (Extradition)

Article 18 (Mutual legal assistance)

Article 27 (Law enforcement cooperation)

Article 34, paragraph 3 (Implementation of the Convention)
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(i) Protocols to the Organized Crime Convention

Article 1, paragraphs 2 and 3, of each Protocol

(iii) Other instruments

1988 United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances

United Nations, Treaty Series, vol. 1582, No. 27627

http://www.unodc.org/pdf/convention_1988 en.pdf

1990 Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds from Crime

Council of Europe, European Treaty Series, No. 141

http://conventions.coe.int/Treaty/EN/Treaties/Html/141.htm

1999 International Convention for the Suppression of the Financing of
Terrorism

General Assembly resolution 54/109, annex

http://ods-dds-ny.un.org/doc/UNDOC/GEN/N00/251/28/PDF/
N0025128.pdf ?0penElement

(b) Examples of national legislation

160. States parties preparing legisation in respect of the provisions of
articles 6 and 7 of the Organized Crime Convention may wish to refer for
further guidance, inter alia, to the legislation presented below.

Brazil

Chapter I. Crimes of money-laundering or concealment of assets,
rights and valuables

Article 1

To conceal or disguise the true nature, origin, location, disposition, move-
ment, or ownership of assets, rights and valuables that result directly or indirectly
from the following crimes:

I. licit trafficking in narcotic substances or similar drugs;
Il.  Terrorism;

IIl.  Smuggling or trafficking in weapons, munitions or materials used for
their production;



60

Legisative Guides: United Nations Convention against Transnational Organized Crime

IV.  Extortion through kidnapping;

V. Acts against the public administration, including direct or indirect
demands of benefits on behalf of oneself or others, as a condition or
price for the performance or the omission of any administrative act;

VI. Acts against the Brazilian financial system;

VII.  Acts committed by a criminal organization.

Sentence: incarceration (1) for a period of 3 (three) to 10 (ten) years and a fine.

Paragraph 1

The same punishment shall apply to anyone who, in order to conceal or
disguise the use of the assets, rights and valuables resulting from the crimes set
forth in this article:

I.  Converts them into licit assets;

Il.  Acquires, receives, exchanges, trades, gives or receives as guarantee,
keeps, stores, moves, or transfers any such assets, rights and valu-
ables;

Ill.  Imports or exports goods at prices that do not correspond to their true
value.

Paragraph 2

The same penalty also applies to anyone who:

. Through economic or financial activity, makes use of any assets, rights
and valuables that he/she knows are derived from the crimes referred
to in this article;

Il.  Knowingly takes part in any group, association or office set up for the
principal or secondary purpose of committing crimes referred to in this
Law.

Paragraph 3

Attempts to commit any of the crimes referred to in this Law are punishable
in accordance with the provisions set forth in article 14, sole paragraph, of the
Criminal Code.

Paragraph 4

The sentence shall be increased by one to two thirds, in any of the instances
contemplated in items | to VI of this article when the crime follows a constant
pattern or is committed by a criminal organization.

Paragraph 5

In the event that the accused or his/her accomplice freely agrees to cooperate
with the authorities by providing information that leads to the detection of a crime
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and the identification of those responsible for it, or to the discovery of assets,
rights and valuables that were the object of the crime, the sentence may be
reduced by one or two thirds. The accused may also be allowed to start serving
time in an open system of imprisonment (2). The judge may also decide whether
to apply the penalty or substitute it for the restriction of rights.

Canada

http://

China
http://

Italy
http://

laws.justice.gc.ca/en/p-24.501/92769.html

www.imolin.org/lawchina.htm

www.imolin.org/lawitaly.htm

Article 648. Receiving stolen goods

Except in cases of participation in the [predicate] offence, any person acquir-
ing, receiving or concealing money or goods that are the proceeds of a criminal
offence, or at all events seeking to allow such money or goods to be acquired,
received or concealed, in order to obtain profits for himself/herself or for other
persons, shall be liable to imprisonment of two to eight years and to a fine of
Lit 1 million to Lit 20 million.

The penalty shall be imprisonment of up to six years and a fine of up to
Lit 1 million if the offence is not serious.

The provisions of this article shall also apply when the person committing
the offence of which the said money or goods are the proceeds is not indictable
or is not liable to punishment, or when the said offence cannot be prosecuted.

Article 648 bis. Money-laundering

Except in cases of participation in the [predicate] offence, any person substi-
tuting or transferring money, goods or assets obtained by means of intentional
criminal offences, or any person seeking to conceal the fact that the said money,
goods or assets are the proceeds of such offences, shall be liable to imprisonment
of four to twelve years and to a fine of Lit 2 to Lit 30 million.

The penalty shall be increased when the offence is committed in the course
of a professional activity.

The penalty shall be decreased if the money, goods or assets are the pro-
ceeds of a criminal offence for which the penalty is imprisonment of up to five
years.

The final paragraph of article 648 shall apply.
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Article 648 ter. Use of money, goods or assets of unlawful origin

Except in cases of participation in the [predicate] offence and in the cases
provided for in articles 648 and 648bis, any person using for economic or financial
activities money, goods or assets obtained by means of a criminal offence, shall be
liable to imprisonment of four to twelve years and to a fine of Lit 2 to Lit 30 million.

The penalty shall be increased when the offence is committed in the course
of a professional activity.

The penalty shall be decreased pursuant to paragraph 2 of article 648.

The final paragraph of article 648 shall apply.

Japan

http://www.imolin.org/lawjapan.htm

Latvia

Law on the Prevention of Laundering of Proceeds Derived from Criminal
Activity (Law took effect on 1 June 1998.)

Section I. General provisions
Article 1
The following terms are used in this Law:

1) financial transaction (hereinafter also transaction):

a) receiving deposits and other repayable funds;

b) lending;

c) money transmission services;

d) issuing and servicing payment instruments other than cash;

e) trading money market instruments (cheques, bills, certificates of
deposit);

f)  foreign exchange, financial contracts and securities for own and custom-
ers’ accounts;

g) trust operations;

h) safekeeping and administration of securities, including administration of
collective investment funds and pension funds;

[) issuing guaranties and other written promises, whereby somebody
assumes responsibility to the creditor for a debt of a third party;
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j)  safekeeping of valuables;

k) issuing shares and rendering related services;

/) consulting customers about financial services;

m) intermediation in the market of money instruments;

n) providing information about the settlement of customer liabilities;
0) insurance;

p) initiating and maintaining lottery and gambling;

g) other transactions similar by nature to the above;

2) financial institution: an enterprise (a business venture) registered with the
Enterprise Register of the Republic of Latvia, a branch or a representative office
established to perform one or several financial transactions referred to in this Law,
except receiving of deposits and other repayable funds, or to acquire holdings in
the capital of other enterprises (business ventures). For the purposes of this Law,
legal or natural persons or their associations whose financial activity includes
conducting, counselling and certifying financial transactions, shall also be
considered financial institutions;

3) financial resources: cash and payment instruments other than cash,
precious metals, and securities as defined in the Republic of Latvia Law on
Securities;

4) customer: a legal or natural person or their associations engaged in at
least one financial transaction with a credit or financial institution;

5) credit institution: a bank, a savings and loan association or a branch of
a foreign bank;

6) list of indicators of unusual transactions: a list of indicators approved by
the Cabinet of Ministers whereby a transaction may be designated as laundering
of proceeds derived from criminal activity (money-laundering) or an attempt at
money-laundering.

Article 2

(1) This Law establishes the responsibilities and rights of financial institu-
tions, credit institutions and their supervisory and control authorities to prevent
laundering of proceeds derived from criminal activity. The Law also stipulates the
procedure for establishing the Office for Preventing Laundering of Proceeds
Derived from Criminal Activity (hereinafter the Control Service) and the Advisory
Council, their responsibilities and rights.

(2) This Law shall also apply to other legal or natural persons or their as-
sociations whose professional activity includes conducting, counselling and certi-
fying financial transactions.
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Article 3

The purpose of this Law is to prevent the possibility to use the Latvian
financial system for the laundering of proceeds derived from criminal activity.

Article 4

Proceeds derived from criminal activity are financial resources and other
property derived from the following types of criminal activity:

1) illegal distribution of poisonous, strongly effective, narcotic or psycho-
active substances;

2) banditry (gang-related criminal activity);
3) smuggling;
4) illegal transportation of people across the state border;

5) manufacturing or distribution of forged money or securities, or unlawful
dealing in securities or cash documents;

6) seizing of hostages, kidnapping;
7) infringement of copyright and neighbouring rights;
8) property crime committed on a large scale or by an organized group;

9) unauthorized or unregistered entrepreneurship, reckless bankruptcy,
fraud against a credit institution;

10) giving and taking of bribes, intermediation in bribery;

11) violating regulations on importation, manufacturing or distribution of
pornographic material;

12) illegal acquisition, storage, use, transfer or destruction of radioactive
materials;

13) illegal (unauthorized) manufacturing or selling of special devices,
weapons, ammunition and explosives;

14) illegal excision of and trading in internal organs and tissues from a live
or dead human body.

Article 5

Laundering of proceeds derived from criminal activity shall be considered the
following activities when committed intentionally to conceal or disguise the criminal
provenance of financial resources or other property:
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1) conversion of financial resources or other property into other valuables,
changing their location or title;

2) concealing or disguising the true nature, source, location, placement,
movement of or title to financial resources or other property;

3) acquisition, possession or use of financial resources or other property,
with full knowledge, at the time of acquiring title to property or financial resources,
that they have been derived from criminal activity;

4) assistance in committing deeds referred to in paragraphs 1-3 of this
article.

Section Il. Customer identification
Article 6

No credit or financial institution shall be entitled to open an account or accept
financial resources for safe custody without obtaining the following customer
information:

1) for a resident:

a) if legal person, the name, domicile, registration number and place of
registration;

b) if natural person, name, surname, identity number;

2) for a non-resident, data from the identification certificate issued by the
respective foreign country:

a) if legal person, the name, domicile, registration number and place of
registration;

b) if natural person, name, surname, date of issue, number and the issuer
of the identification certificate.

Article 7

(1) A credit or financial institution shall also identify a customer in the pro-
cedure specified in article 6 in case of any other financial transaction where the
volume of a single transaction or several obviously linked transactions totals or
exceeds lats 10,000 and the customer has not been identified when opening the
account or accepting his/her financial resources for safe custody.

(2) Where the volume of the transaction is not known at the time of its
execution, the customer shall be identified as soon as the volume is appraised and
it totals or exceeds lats 10,000. Irrespective of the volume of the transaction, a
credit or financial institution shall identify the customer whenever the transaction
is characterized by at least one of the unusual transaction indicators or there are
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other suspicious circumstances indicating that the transaction may be money-
laundering or an attempt at money-laundering.

Article 8

Where a credit or financial institution is aware or suspects that transactions
referred to in articles 6 and 7 are conducted on behalf of a third party, it shall take
reasonable measures to obtain that person’s identification.

Article 9

Identification requirements prescribed in this Law shall not apply to the
following:

1) financial transactions in which the customer of a credit or financial insti-
tution is one of the following:

a) a credit or financial institution that has been granted a licence in the
Republic of Latvia;

b) a credit or financial institution that has been granted a licence in a
country included in the list of countries specified by the Control Service. The list
includes countries where laws on money-laundering pursuant to the United
Nations Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances of 1988 or to European Council Directive 91/308/EEC on prevention of the
use of the financial system for the purpose of money-laundering are in effect;

2) a registered party to a stock exchange that is a member of the
Fedération international des bourses de valeurs, and is established in a European
Union member State or another country specified by the Control Service;

3) insurance companies (insurers) where the total periodic premium of the
customer during one year does not exceed lats 500 or a single premium does not
exceed lats 1,500 irrespective of the amount of the insurance.

Article 10

(1) When identifying a customer pursuant to the procedure set out in arti-
cle 6, a credit or financial institution shall keep copies of identification certificates
for at least five years after the relationship with the customer has ended.

(2) When identifying a customer pursuant to the procedure set out in articles
7 and 8, a credit or financial institution shall keep copies of identification certifi-
cates and transaction records for at least five years following the transaction. The
term for keeping documents also applies to third-party identity documents referred
to in article 8 if such documents have been acquired.
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Section Ill. Reporting unusual and suspicious financial transactions
Article 11
Credit and financial institutions shall be under obligation to:

1) report without delay to the Control Service any financial transaction char-
acterized by at least one of the indicators of unusual transactions. The list of
indicators of unusual transactions is laid down by the Control Service, taking into
account proposals of the Advisory Council, and it is approved by the Cabinet of
Ministers;

2) upon written request of the Control Service, promptly furnish additional
information about any reported financial transaction as needed by that Office to
properly function under this Law. Officials and employees of credit and financial
institutions shall also be under obligation to report to the Control Service any
uncovered facts that may not match the list of indicators of unusual transactions
but, owing to other circumstances, are suspected to involve money-laundering or
attempted money-laundering.

Article 12

The report submitted to the Control Service by a credit or financial institution
shall contain, if possible, the following:

1) customer identification;
2) copy of the customer identification certificate;

3) description of the transaction conducted or proposed, including the des-
tination of money and volume of the transaction, and indication of when and where
the transaction was conducted or proposed;

4) evidence supporting that the transaction is suspicious or may be desig-
nated as unusual on the basis of the list of indicators of unusual transactions.

Article 13

Information disclosed in compliance with the requirements of this Law shall be
used by the Control Service for the sole purpose of performing its duties as
specified by this Law. Any employee of the Control Service who uses this infor-
mation for purposes other than stated above or divulges it to unauthorized persons
shall be subject to criminal prosecution as the Law stipulates.

Article 14
A credit or financial institution, its officials and employees are not entitled to

advise the customer or a third party that information about the customer or his/her
transaction (transactions) has been reported to the Control Service.
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Article 15

Pre-trial investigation on the fact of money-laundering shall not be launched
against a person who has reported that fact to the Control Service.

Article 16

Where a report to the Control Service by a credit or financial institution (or
official/lemployee thereof) constitutes compliance with the requirements of this
Law, this shall not place the reporting institution or person under any legal or
material responsibility whether or not the fact of money-laundering has been
proved during the pre-trial investigation or at court and irrespective of the terms
of the contract signed between the credit or financial institution and a customer.

Section IV. Refraining from suspicious financial transactions
Article 17

Credit and financial institutions shall refrain from conducting any transaction
that they suspect to involve money-laundering or attempted money-laundering.

Article 18

Where a credit or financial institution cannot refrain from conducting a suspi-
cious transaction or where such refraining may serve as a source of information
for persons involved in money-laundering and help them to evade the legal con-
sequences of such activity, the institution shall be entitled to conduct said trans-
action, reporting it afterwards to the Control Service in accordance with the pro-
cedure set out in article 12 hereof.

Article 19

Where a credit or financial institution has refrained from a transaction pursu-
ant to article 17 hereof, this or delaying the transaction shall not place the insti-
tution (or official/lemployee thereof) under any legal or material responsibility, irre-
spective of the consequences arising from use of the disclosed information.

Section V. Internal control procedures of credit and financial institutions
Article 20

(1) To comply with the requirements of this Law, credit and financial institu-
tions shall establish internal control procedures and ensure that they are
implemented.

(2) Credit and financial institutions shall ensure that their employees know
the requirements of this Law. Employees shall be trained to detect indicators of
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unusual and suspicious financial transactions and perform tasks specified by
internal control procedures.

(3) Credit and financial institutions shall have an obligation to designate
a unit or a person (persons) directly responsible for the credit or financial insti-
tution’s compliance with the requirements of this Law, and for contact with the
Control Service. The name of the said unit or person (persons) shall be com-
municated to the Control Service and to the institution’s supervisory and control
authorities.

Article 21

(1) Credit and financial institutions, their supervisory and control authorities,
the Control Service and officials and employees thereof shall not be entitled to
disclose to third parties information about persons or units designated to maintain
contact with the Control Service.

(2) The Control Service shall not be entitled to disclose information about
persons who have reported unusual or suspicious financial transactions. This
restriction shall not apply to cases referred to in article 33 hereof.

Section VI. Responsibilities of supervisory and control authorities of
credit and financial institutions

Article 22

Supervisory and control authorities or credit and financial institutions shall be
under obligation to notify the Control Service of any facts uncovered during
examinations and inspections, if they match the indicators of unusual transactions
and have failed to be reported to the Control Service by the credit or financial
institution.

Article 23

Supervisory and control authorities of credit and financial institutions shall
be entitled to notify the Control Service of any facts uncovered during examina-
tions and inspections even if they do not match the indicators of unusual
transactions but may be suspected to involve money-laundering or attempted
money-laundering.

Article 24

Supervisory and control authorities and their employees shall not be entitled
to inform customers of a credit or financial institution or third parties that the
Control Service has been notified in accordance with the procedure stipulated in
articles 11, 12, 22 and 23 hereof.
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Article 25

Reporting to the Control Service in accordance with the procedure stipulated
by this Section shall not constitute disclosing of confidential information and there-
fore shall not place the supervisory and control authorities (or employees thereof)
under any legal and material responsibility whether or not the fact of money-
laundering has been proved during the preliminary judicial inquiry or at court.

Article 26

Upon request of the Control Service, supervisory and control authorities of
credit and financial institutions shall be under obligation to provide their methodo-
logical assistance as needed by that Office to properly function under this Law.

Section VII. Office for Prevention of Laundering of Proceeds Derived
from Criminal Activity (the Control Service)

Article 27

The Office for Prevention of Laundering of Proceeds Derived from Criminal
Activity (the Control Service) is a specially established state institution which, in
accordance with this Law, exercises control over unusual and suspicious financial
transactions, acquires, receives, registers, processes, summarizes, stores, analy-
ses and provides information to bodies conducting preliminary judicial inquiry and
to the court, as may be relevant to prevent, detect, investigate or try in court the
fact of or an attempt of money-laundering, or any other criminal activity related to
money-laundering.

Article 28

(1) The Control Service is a legal person under the oversight of the Republic
of Latvia Prosecutor’s Office; this oversight is directly exercised by the Prosecutor
General and prosecutors with special authorization. By-laws of the Control Service
are approved by the General Prosecutor's Council.

(2) The Control Service is financed from the state budget. The organizational
structure and the size of the Control Service are determined by the Prosecutor
General, taking into account the amount of allocated funds.

(3) The Director of the Control Service carries a four-year term and is ap-
pointed and dismissed by the Prosecutor General. The Director may be removed
from office only for committing a crime or a deliberate violation of the law; for
carrying out his/her professional duties with negligence or in such manner that has
resulted in grave consequences; and for disgraceful conduct incompatible with his/
her status.

(4) Employees of the Control Service are hired or dismissed by the Director
of the Control Service. The salaries of the staff are determined by the Cabinet of
Ministers.
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(5) The Director and employees of the Control Service must comply with the
requirements stipulated by the Law on State Secrets to qualify for special
permission to access highly confidential information. Their compliance with these
requirements is examined and verified by the Constitutional Defence Bureau.

Article 29

The Control Service is charged with the following responsibilities:

1) to receive, collect, store and analyse reports by credit and financial
institutions and other information in order to determine whether it may constitute
evidence of money-laundering or attempted money-laundering;

2) to furnish to bodies conducting preliminary judicial inquiry and to the
court any information that may be relevant for preventing, detecting, investigating
or trying in court a fact of or an attempt at money-laundering, or criminal act
related to money-laundering;

3) to analyse the quality of information received and the efficiency of its
utilization, and to notify the credit and financial institutions as to the results;

4) to conduct analysis and investigation of means whereby money-
laundering or attempted money-laundering has taken place and to improve the
methods for preventing and detecting such activities;

5) in accordance with the procedure stipulated by this Law, to cooperate
with international institutions engaged in combating money-laundering or attempts
at money-laundering.

Article 30

The Control Service shall take the necessary administrative, technical and
organizational measures to ensure confidentiality of information and to prevent
unauthorized access to, tampering with, disseminating or destroying of informa-
tion. The procedure for registering, processing, storing and destroying of infor-
mation reported to the Control Service shall be established by the General Prose-
cutor’s Council, taking into account recommendations of the Advisory Council.
Information about financial transactions shall be kept by the Control Service for at
least five years.

Article 31

All state institutions shall be under obligation to furnish the Control Service
with information pursuant to the procedure established by the Cabinet of Ministers
and as needed by that Office to perform its functions.

Section VIIl. Cooperation between the Control Service and state institutions

Article 32

Upon its own initiative the Control Service may furnish information to bodies
conducting preliminary judicial inquiry or to the court, if such information may lead
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to a reasonable assumption that the person in question has committed money-
laundering in order to disguise or conceal illegal acquisition of financial resources
or other property.

Article 33

If, with consent by the Prosecutor General or prosecutors with special
powers, persons authorized to perform investigative field work, bodies conducting
pre-trial investigation, or the court have requested information, the Control Service
shall furnish it in accordance with the provisions of this Law in cases where penal
activity has resulted in at least one of the following:

1) a criminal case has been instigated in due course as established by the
Code of Criminal Process of the Republic of Latvia, or

2) investigative fieldwork has been initiated in due course as set out in
article 22 of the Law on Investigative Fieldwork for the criminal activities described
in article 4 hereof.

Article 34

Upon the State Revenue Office’s request for which the Prosecutor General or
prosecutors with special powers have given their consent, the Control Service
shall furnish information at its disposal where it is necessary for examining income
declarations of state officials pursuant to provisions of the Law on Prevention of
Corruption and where there is reasonable suspicion that the person has submitted
false information about his/her property or income.

Article 35

(1) The validity of the request for information shall be the responsibility of the
person submitting and of the prosecutor authorizing the request.

(2) The information given by the Control Service ceases to be confidential
when criminal prosecution is brought against the respective person.

(3) In cases specified in articles 32-34 hereof, the Control Service submits
all material to the Prosecutor General or to prosecutors with special powers for
transferring them to authorized institutions.

Article 36

(1) The Control Service shall be entitled to use information at its disposal
only for purposes of and according to the procedure established by this Law.

(2) The information obtained from the Control Service by the Prosecutor
General and prosecutors with special powers and material to the oversight function
shall not be transferred to investigative institutions or to the court or used for their
purposes.
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(3) State institutions specified by this Law that have obtained information
from the Control Service shall be authorized to use it only for the purpose for
which the information was requested. Copying that information, or entering it into
databases is forbidden.

Section IX. The Advisory Council of the Control Service
Article 37

To facilitate the work of the Control Service and to coordinate its cooperation
with law enforcement bodies as well as credit and financial institutions, an Advi-
sory Council shall be established and charged with the following:

1) to coordinate cooperation among state, credit and financial institutions in
order to effect the provisions of this Law;

2) to develop recommendations to the Control Service regarding the per-
formance of its functions as established in this Law;

3) to prepare and submit to the Control Service proposals for amending or
supplementing the list of indicators of unusual transaction;

4) upon the Prosecutor General’'s request or on own initiative, to advise
him/her as to the performance of the Control Service and to submit proposals on
improving the performance of the Control Service.

Article 38

(1) The following shall appoint one representative each to the Advisory
Council:

1) the Minister of Finance,

2) the Minister of the Interior,

3) the Minister of Justice,

4) the Bank of Latvia,

5) the Commission of Securities Market,
6) the Association of Commercial Banks,
7) the Association of Insurers,

8) the Supreme Court.

(2) Meetings of the Advisory Council shall be chaired by the Prosecutor
General.

(3) The Director of the Control Service and experts shall be invited to
participate at the meetings of the Advisory Council.
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(4) Clerical work for the Advisory Council shall be provided by the Control
Service.

Section X. International exchange of information
Article 39

(1) The Control Service shall be entitled to exchange freely, on its own
initiative or upon request, information with foreign authorized institutions whose
responsibilities are similar to those defined in article 27 hereof, but subject to the
following conditions:

1) the confidentiality of data shall be ensured and data shall be utilized only
for mutually agreed purposes;

2) it shall be guaranteed that the information is used to prevent and detect
only those types of criminal activity specified in article 4 hereof.

(2) Information at the Control Service’s disposal shall be provided to foreign
investigative institutions and courts in due course as established by international
agreements on cooperation in criminal cases, through mediation of the Republic
of Latvia state institutions specified in those agreements and only in regard to
those offences specified in article 4 hereof that are subject to criminal prosecution
by Latvian law.

Poland

http://www.gbld.org/topicresults.aspx?country=29&topic=16

Romania

http://www.imolin.org/lawroman.htm

Russian Federation

http://www.imolin.org/lawruss.htm

Sweden

http://www.imolin.org/lawswede.htm

United Arab Emirates

http://www.emirates-banking.com/regulate.htm

United States

http://lwww.fincen.gov/
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(c) Other sources of information

161. The International Money Laundering Information Network (IMoLIN)
web site (http://www.imolin.org/map.htm) developed by the United Nations
Office on Drugs and Crime Anti-Money Laundering Unit contains links
to various national legidation and to web sites of nationa financial
intelligence units.

162. A list of important recommendations and statements issued by
governmental and non-governmental organizations involved in the fight
against money-laundering is presented below.

(i) United Nations

Security Council resolution 1373 (2001)
http://ods-dds-ny.un.org/doc/UNDOC/GEN/NO01/557/43/PDF/
N0155743.pdf ?0penElement

Political Declaration adopted by the General Assembly at its twentieth
special session

General Assembly resolution S-20/2, annex

http://ods-dds-ny.un.org/doc/UNDOC/GEN/N98/775/09/PDF/
N9877509.pdf ?0penElement

Measures to counter money-laundering adopted by the Genera
Assembly at its twentieth special session

General Assembly resolution S-20/4 D

http://ods-dds-ny.un.org/doc/UNDOC/GEN/N98/775/15/PDF/
N9877515.pdf ?0OpenElement

Model legidation developed by the United Nations is designed to
facilitate the drafting of specially adapted legislative provisions
by States wishing to adopt a law against money-laundering or to
modernize their legislation in that area. The model legislation
incorporates the most relevant provisions developed by national
legislation and amends, strengthens or supplements them in a
practical way. It also proposes innovative provisions aimed at
improving the effectiveness of money-laundering preventive and
punitive measures and offers States appropriate legal mechanisms
related to international cooperation.

1999 United Nations model legisiation on laundering, confiscation and
international cooperation in relation to the proceeds of crime (for
civil law systems)

http://www.imolin.org/ml99eng.htm
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(i)

2000 United Nations model money-laundering and proceeds of crime
bill (for common law systems)
http://www.unodc.org/pdf/lap_money-laundering-proceeds _2000.pdf

2003 United Nations model money-laundering, proceeds of crime and
terrorist financing bill (for common law systems)
http://www.imolin.org/poctf03.htm

Other international organizations

Statement on Prevention of Criminal Use of the Banking System for
the Purpose of Money-Laundering

Basel Committee on Banking Supervision of the Bank for Inter-
national Settlements

http://www.imolin.org/basl€98.pdf

Customer due diligence for banks

Basel Committee on Banking Supervision of the Bank for Inter-
national Settlements

http://www.bis.org/publ/bcbs85. pdf

19 Aruba Recommendations
Caribbean Financial Action Task Force
http://www.imolin.org/cfatf19.htm

Commonwealth model law for the prohibition of money-laundering
http://www.imolin.org/Comsecml . pdf

Money-laundering web site of the Council of Europe
http://www.coe.int/T/E/Legal _affairs/Legal _co-operation/
Combating_economic_crime/Money_laundering/

Web site of the Eastern and Southern Africa Anti-Money Laundering
Group
http://www.esaamlg.org/

Directive 2001/97/EC of the European Parliament and of the Council
of the European Communities of 4 December 2001 amending
Council Directive 91/308/EEC on prevention of the use of the
financial system for the purpose of money-laundering

http://europa.eu.int/eur-lex/pri/en/oj/dat/2001/1_344/
|_34420011228en00760081.pdf
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(iii)

Directive 91/308/EEC of the European Council on prevention of the
use of the financial system for the purpose of money-laundering
http://www.imolin.org/eudireng.htm

The Forty Recommendations (revised in 2003)
Financial Action Task Force on Money Laundering
http://www.fatf-gafi.org/pdf/40Recs-2003_en.pdf

Special Recommendations on Terrorist Financing
Financial Action Task Force on Money Laundering
http://www.fatf-gafi.org/pdf/SRecTF_en.pdf

Anti-money laundering guidance notes for insurance supervisors and
insurance entities

International Association of Insurance Supervisors

http://www.iai sweb.org/02money.pdf

Manual on the Criminalization of the Offence of Money-laundering
(in Spanish only)

Organization of American States

http://www.cicad.oas.org/Lavado_Activog/eng/Main.htm

Model regulations concerning laundering offences connected to illicit
trafficking and related offences (amended 1998)

Inter-American Drug Abuse Control Commission of the Organization
of American States

http://www.cicad.oas.org/Desarrollo_Juridico/eng/legal-regul ations-
money.htm

Globa Banking Law Database, topic “money laundering and preven-
tion of bank use by crimina elements’

World Bank and International Monetary Fund joint project

http://www.gbld.org/topi csearch.aspx

Governments

Kingston Declaration on Money Laundering

Adopted by ministers and other representatives of Caribbean and
Latin American Governments, Kingston, 6 November 1992

http://www.imolin.org/cfatfdec.htm

Riga Declaration

Adopted by the Governments of Estonia, Latvia and Lithuania,
November 1996

http://www.imolin.org/riga.htm
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D. Criminalization of and measures against corruption

“Article 8

“Criminalization of corruption

“l. Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences,
when committed intentionally:

“(a) The promise, offering or giving to a public official, directly
or indirectly, of an undue advantage, for the official himself or
herself or another person or entity, in order that the official act or
refrain from acting in the exercise of his or her official duties;

“(b) The solicitation or acceptance by a public official, directly
or indirectly, of an undue advantage, for the official himself or her-
self or another person or entity, in order that the official act or refrain
from acting in the exercise of his or her official duties.

“2. Each State Party shall consider adopting such legislative
and other measures as may be necessary to establish as criminal
offences conduct referred to in paragraph 1 of this article involving
a foreign public official or international civil servant. Likewise, each
State Party shall consider establishing as criminal offences other
forms of corruption.

“3. Each State Party shall also adopt such measures as may
be necessary to establish as a criminal offence participation as an
accomplice in an offence established in accordance with this article.

“4. For the purposes of paragraph 1 of this article and article
9 of this Convention, ‘public official’ shall mean a public official or
a person who provides a public service as defined in the domestic
law and as applied in the criminal law of the State Party in which the
person in question performs that function.”

“Article 9

“Measures against corruption

“l. In addition to the measures set forth in article 8 of this
Convention, each State Party shall, to the extent appropriate and
consistent with its legal system, adopt legislative, administrative or
other effective measures to promote integrity and to prevent, detect
and punish the corruption of public officials.



Part One. Chapter 111 79

“2. Each State Party shall take measures to ensure effective
action by its authorities in the prevention, detection and punishment
of the corruption of public officials, including providing such authori-
ties with adequate independence to deter the exertion of inappro-
priate influence on their actions.”

1. Introduction

163. Organized crimina groups frequently make use of corruption in the
course of their operations. Bribery and other acts of corruption are used to
create or exploit opportunities and to protect operations from interference
from crimina justice systems and other control structures. Corruption
reduces risks, increases criminal profits and is less likely to provoke a
reaction than other means of influencing the State, such as intimidation or
actual violence.

164. The effects of corruption extend well beyond the facilitation of
serious crime. The fact that public officials become compromised and act
against the public interest undermines the stability of governmental systems
in general and public confidence in them. When corruption reaches high
levels in the Government, it affects relationships among States and under-
mines the quality of people’s lives, as it hampers the economic and socia
advancement of societies.

165. While the political and economic consequences are legion, there are
additional effects relative to the fight against serious transnational crime.
On the one hand, corruption fuels the demand for illegal markets, such as
illegal immigration and trafficking in people and firearms. These issues are
addressed by the three Protocols to the Organized Crime Convention.
Moreover, corrupt officias facilitate efforts by organized criminal groups
to obstruct justice (art. 23), intimidate witnesses and victims and otherwise
impede the international cooperative processes the Convention seeks to
promote (arts. 24-26), including by possibly refusing to extradite serious
transnational criminals (art. 15).

166. No country has been immune to some level of corrupt practices. The
international community and the wider public in al societies have been
constantly demanding more openness and accountability from the holders
of public office. Consequently, many national, regional and international
initiatives have focused on various aspects of the problem of corruption in
recent years, such as the Council of Europe Criminal Law Convention on



80 Legisative Guides: United Nations Convention against Transnational Organized Crime

Corruption and the Inter-American Convention against Corruption. These
two instruments use similar, but not identical, language to that of article 8
of the Organized Crime Convention. From the Organisation for Economic
Cooperation and Development (OECD) and the World Bank to the Euro-
pean Union and non-governmental organizations, virtually every major
body has been concerned with this problem (see also sect. 5, Information
resources, below).

167. The United Nations has been prominent among international organi-
zations dealing with measures to combat corruption. In 1996, by its reso-
lution 51/191 of 16 December 1996, the Genera Assembly adopted the
Declaration against Corruption and Bribery in International Commercial
Transactions. By its resolution 51/59 of 12 December 1996, the Assembly
adopted the International Code of Conduct for Public Officials. More
recently, by itsresolution 56/261 of 31 January 2002, the General Assembly
has invited Governments to consider and use, as appropriate, plans of
action for the implementation of the Vienna Declaration on Crime and
Justice: Meeting the Challenges of the Twenty-first Century, and has
published a draft manual on anti-corruption policy. Most importantly, the
United Nations Convention against Corruption, the first universal legal
instrument against corruption, was adopted by the Assembly in its
resolution 58/4 of 31 October 2003.

168. It must be recognized that a significant part of the complex problem
of corruption does not necessarily involve organized criminal groups.
Nevertheless, the Organized Crime Convention does not leave out this vital
component of serious transnational organized crime. While many States are
part of the initiatives listed in the preceding paragraph, some may require
support to implement the measures that have been agreed. The Organized
Crime Convention recognizes that the fight against such serious crime
cannot be effective unless all contributors to the global effort take active
steps to harmonize their laws and criminalize corrupt practices.

169. Along the lines of other initiatives, the Organized Crime Convention
covers three types of corruption offence: what may be called active bribery,
which is the giving of bribes, passive bribery, which is the acceptance of
bribes, and participation as an accomplice to bribery. In addition to these
mandatory offences, States are asked to consider criminalizing other forms
of corruption, including bribery of foreign officials, in respect of which
drafters of national legislation may wish to consult the 1997 OECD Con-
vention on Combating Bribery of Foreign Public Officials in International
Business Transactions. The Organized Crime Convention also requires the
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introduction of legislative and other measures designed to prevent corrupt
practices and enhance detection and accountability.

170. States that are already involved in implementing some of the above-
mentioned initiatives may already be in conformity or have relatively little
to change in order to implement articles 8 and 9 of the Organized Crime
Convention.

2. Summary of main requirements

171. The mandatory offences under article 8 are as follows:

(a) Active bribery, defined as the promise, offering or giving to a
public official of an undue advantage, in order to act or refrain from acting
in matters relevant to official duties. Legidation is required to implement
this provision;

(b) Passive bribery, defined as the solicitation or acceptance by a
public official of an undue advantage, in order to act or refrain from acting
in matters relevant to official duties. Legidation is also required in this
regard;

(c) Participation as an accomplice in either of the above offences.

172. The mandatory measures under article 9 are as follows:
(a) Adoption of legidative or other measures, as appropriate and
consistent with the legal system of the State, in order:
(i) To promote integrity;
(i) To prevent, detect and punish corruption of public
officias;
(iii) To ensure effective action by officials;

(b) Endowing anti-corruption authorities with sufficient independ-
ence to deter undue influence.

173. States parties are also required to consider establishing corruption of
foreign or international public servants, and other forms of corruption, as
domestic criminal offences.

3. Mandatory requirements

174. The offences that are mandatory under article 8, paragraph 1, relate
only to the promise, offering, giving, solicitation or acceptance of bribes by
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domestic public officials and, for some countries, persons providing a
public service.

175. The Organized Crime Convention does not create an autonomous
definition of “public official”. For the purposes of article 8, paragraph 1,
and article 9, the Convention defines public official to mean a public offi-
cial or a person who provides a public service as defined in the domestic
law and as applied in the criminal law of the State party in which the person
in question performs that function (art. 8, para. 4). The concept of a person
who provides a public service applies to specific legal systems. The reason
it is explicitly mentioned in this article is that the negotiators intended to
facilitate cooperation among States that have this notion in their legal
systems (A/55/383/Add.1, para. 19). The definitions of foreign public offi-
cias and international civil servants contained in the United Nations
Convention against Corruption are also of interest.

176. The question of bribery involving officias of other countries
(“foreign public officials”) and international civil servants is addressed by
article 8, paragraph 2, which requires only that States give serious consi-
deration to the introduction of such an offence.

177. The Convention does not cover issues relating to corruption in the
private sector.

(& Criminalization of active and passive bribery
and participation (article 8)

178. Article 8, paragraph 1, requires the establishment of two corruption-
related offences: active and passive bribery. A third one criminalizing
participation in such offences is required under article 8, paragraph 3.

(i) Active bribery

179. The first offence States parties must establish as crimina is the
following:

“The promise, offering or giving to a public official (directly or
indirectly) of an undue advantage (for the official himself or herself or
another person or entity) in order that the official act or refrain from
acting in the exercise of his or her official duties;” (art. 8, para. 1 (a))
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180. Therequired elements of this offence are those of promising, offering
or actually giving something to a public official. The offence must cover
instances where it is not a gift or something tangible that is offered. So, an
undue advantage may be something tangible or intangible.

181. The undue advantage does not have to be given immediately or
directly to a public officia of the State. It may be promised, offered or
given directly or indirectly. A gift, concession or other advantage may be
given to some other person, such as arelative or political organization. The
undue advantage or bribe must be linked to the official’s duties.

182. The required mental element for this offence is that the conduct must
be intentional. In addition, some link must be established between the offer
or advantage and inducing the official to act or refrain from acting in the
course of hisor her official duties. Since the conduct covers cases of merely
offering a bribe, that is, even including cases where it was not accepted and
could therefore not have affected conduct, the link must be that the accused
intended not only to offer the bribe, but aso to influence the conduct of the
recipient, regardless of whether or not this actually took place.

(i) Passive bribery

183. The second offence States are required to criminalize by law is that
of passive bribery:

“The solicitation or acceptance by a public officia (directly or
indirectly) of an undue advantage (for the official himself or herself or
another person or entity) in order that the official act or refrain from
acting in the exercise of his or her official duties;” (art. 8, para. 1 (b))

184. This offence is the passive version of the first offence. The required
elements are soliciting or accepting the bribe. The link with the influence
of official conduct must aso be established.

185. As with the previous offence, the undue advantage may be for the
official or some other person or entity. The solicitation or acceptance must
be by the public official or through an intermediary, that is, directly or
indirectly.

186. The mental element is only that of intending to solicit or accept the
undue advantage for the purpose of altering one’s conduct in the course of
official duties.
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(ili) Participation as an accomplice in bribery offences

187. In addition, States parties are required to ensure that participation as
an accomplice in any of the required offences is also criminalized. States
that already have laws of general application establishing liability for
aiding and abetting, participation as an accomplice and similar forms of
liability may need only to ensure that these will apply to the new corruption
offences.

(b) Other general requirements

188. In drafting legislation to implement these criminalization obligations,
legislators should bear in mind the following general obligations under the
Convention that are particularly relevant to the establishment of criminal
offences:

(@ Non-inclusion of transnationality in domestic offences. Trans-
nationality must not be made an element of the domestic offence (art. 34,
para. 2);

(b) Non-inclusion of “ organized criminal group” in domestic offen-
ces. As with transnationality, above, the involvement of an organized crimi-
na group must not be made an element of the domestic offence (art. 34,
para. 2);

(c) Criminalization must be through legidative and other measures.
The criminal offences must be established by criminal law and not simply
by other measures, which would be additional to the proscribing legislation
(A/55/383/Add.1, para. 9);

(d) The offence should be liable to penalties that take into account
the grave nature of the offence. Penalties should be sufficiently severe
given the seriousness of the conduct required to be criminalized (art. 11,
para. 1);

(e) The description of the offence is reserved to the domestic law of
a Sate party. The domestic offence established by a State to implement the
criminaization requirements of the Convention need not be described in
exactly the same manner as in the Convention, as long as the required
conduct is criminalized (art. 11, para. 6);

() Liability of legal persons. With respect to legal persons, the
offences and liability can be criminal, civil or administrative (art. 10,
para. 2);
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(g) Satutes of limitation. The Convention requires that legislators
establish a long statute of limitation period for the offence, in particular
when alleged offenders are evading justice (art. 11, para. 5);

(h) Sentence mitigation and immunity. The Convention encourages
States parties to consider mitigating sentences and granting immunity and/
or leniency to individuals who decide to cooperate with the authorities (art.
26, paras. 2 and 3). This is optional and dependent on domestic legal
principles and traditions. In jurisdictions where prosecution of crimes is
mandatory, however, affording immunity from prosecution would require
legislation.

(c) Other mandatory measures against corruption (article 9)

189. Article 9 contains some genera requirements regarding anti-
corruption mechanisms that States parties must put in place in order to
implement the Convention. The negotiations for the United Nations Con-
vention against Corruption were completed in 2003. It is important to take
the obligations under the United Nations Convention against Corruption
into account as work to implement the Organized Crime Convention is
carried out, as more comprehensive requirements are likely to be included
in the former, which States parties will be obligated to implement. The
United Nations Office on Drugs and Crime web site on corruption issues
can be accessed at http://www.unodc.org/unodc/corruption.html.

190. In addition to the legislative and other measures of article 8, States
are required to adopt measures designed to promote integrity and to
prevent, detect and punish corruption of public officials. To that end,
article9, paragraph 1, mandates that States take legislative, administrative
or other effective measures to the extent that this is appropriate and
consistent with their legal system.

191. Further, the Convention requires that States take measures to ensure
effective action by domestic authorities in the prevention, detection and
punishment of corruption of public officials, including providing such
authorities with adequate independence to deter the exertion of inappro-
priate influence on their actions (art. 9, para. 2).

192. These requirements are not necessarily legislative in nature and will
depend on the traditions, laws and procedures of individual States (see also
sect. 4, Other measures, including optional issues, below).
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4. Other measures, including optional issues
(@) Optional offences

193. Beyond the three mandatory offences described in section 3, Manda-
tory requirements, above, the Organized Crime Convention aso requires
that States consider the establishment of additional offences dealing with
corruption of foreign officials or officials of international organizations, as
well as other forms of corruption (art. 8, para. 2). According to article 8,
paragraph 2, States must consider extending the offences under paragraph 1
of the article to cases that involve any foreign public official or inter-
national civil servant. States must also consider criminalizing other forms
of corruption, in accordance with their fundamental legal principles and
taking into account their historical context. For various options, States may
wish to refer to the United Nations Office on Drugs and Crime Anti-
Corruption  Toolkit  (http://www.unodc.org/pdf/crime/corruption/toolkit/
toolkitv5.pdf) and the United Nations Convention against Corruption.

5. Information resources

194. Drafters of national legislation may wish to refer to the sources of
information listed below.

(@) Related provisions and instruments
(i) Organized Crime Convention

Article 6 (Criminalization of the laundering of the proceeds of crime)
Article 7 (Measures to combat money-laundering)

Article 10 (Liability of legal persons)

Article 11 (Prosecution, adjudication and sanctions)

Article 16 (Extradition)

Article 18 (Mutual legal assistance)

Article 23 (Criminalization of obstruction of justice)

Article 24 (Protection of witnesses)

Article 34 (Implementation of the Convention)
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(i) Other instruments

1990 Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds from Crime

Council of Europe, European Treaty Series, No. 141

http://conventions.coe.int/Treaty/en/Treaties/Html/141.htm

1995 European Union Convention on the Protection of the European
Communities' Financial Interests and Protocols Thereto (1996
and 1997)

http://europa.eu.int/scadplus/leg/en/Ivb/I33019.htm

1996 Inter-American Convention against Corruption
Organization of American States
http://www.oas.org/juridico/english/Treaties/b-58.html

1997 Convention on Combating Bribery of Foreign Public Officialsin
International Business Transactions

Organisation for Economic Cooperation and Development, DAFFE/
IME/BR(97)20

http://www.oecd.org/document/21/0,2340,en_2649 34859 _
2017813 1 1 1 1,00.html

1998 Convention on the Fight against Corruption Involving Officials
of the European Communities or Officials of Member States of
the European Union

Official Journal of the European Communities, C 195, 25 June 1997

http://europa.eu.int/scadplus/printversion/en/lvb/I33027.htm

1999 Criminal Law Convention on Corruption
Council of Europe, European Treaty Series, No. 173
http://conventions.coe.int/Treaty/EN/CadreL isteTraites.htm

1999 Civil Law Convention on Corruption
Council of Europe, European Treaty Series, No. 174
http://conventions.coe.int/Treaty/en/Treaties/Html/174.htm

1999 Economic Community of West African States Protocol relating
to the Mechanism for Conflict Prevention, Management, Resolu-
tion, Peacekeeping and Security

http://www.iss.co.za/AF/RegOrg/unity_to_union/pdfs/ecowas/
ConflictMecha.pdf

2001 Southern African Development Community Protocol against
Corruption

http://www.sadc.int/index.php? ang=english& path=legal/protocol s/
& page=p_corruption
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2003 Additional Protocol to the Crimina Law Convention on
Corruption

Council of Europe, European Treaty Series, No. 191

http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm

2003 African Union Convention on Preventing and Combating
Corruption

http://www.africa-union.org/Official_documents/Treaties%20
Conventions%20Protocol s/Convention%200n%20Combating
%20Corruption.pdf

2003 United Nations Convention against Corruption

General Assembly resolution 58/4

http://ods-dds-ny.un.org/doc/UNDOC/GEN/NQ3/453/15/PDF/
N0345315.pdf ?OpenElement

(b) Examples of national legislation

Hong Kong Special Administrative Region of China

http://lwww.icac.org.hk/eng/main/

Click on “anti-bribery legislation” link for relevant provisions
Independent Commission Against Corruption

Kenya

http://lwww.lawafrica.com/Bills/acech2003/acecb_toc.asp
http://lwww.lawafrica.com/Bills/poeb2003/poeb_toc.asp

2003 Anti-Corruption and Economic Crimes Bill
2003 Public Officer Ethics Bill

Singapore

Prevention of Corruption Act
Cap. 224. 25/81. Punishment for corruption

5. Any person who shall by himself or by or in conjunction with any other
person:

(a) corruptly solicit or receive, or agree to receive for himself, or for any
other person; or
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(b) corruptly give, promise or offer to any person whether for the benefit of
that person or of another person, any gratification as an inducement to or reward
for, or otherwise on account of:

(i) any person doing or forbearing to do anything in respect of any
matter or transaction whatsoever, actual or proposed;

(i)  or forbearing to do anything in respect of any matter or transaction
whatsoever, actual or proposed, in which such public body is
concerned,

shall be guilty of an offence and shall be liable on conviction to a fine not exceed-
ing S$ 100,000 or to imprisonment for a term not exceeding five years or to both.

United States

http://luscode.house.gov/download.htm

18 U.S.C. §8201-225. Bribery and Graft
Foreign Corrupt Practices Act of 1977, 15 U.S.C. §§78dd-1, et seq.

(c) Other sources of information

International Code of Conduct for Public Officials
General Assembly resolution 51/59, annex
http://www.un.org/documents/galres/51/a51r059.htm

United Nations Declaration against Corruption and Bribery in Inter-
national Commercial Transactions

General Assembly resolution 51/191, annex

http://www.un.org/documents/ga/res/51/a51r191.htm

Plans of action for the implementation of the Vienna Declaration on
Crime and Justice: Meeting the Challenges of the Twenty-first
Century

General Assembly resolution 56/261, annex

http://daccess-ods.un.org/TM P/3119396.html

United Nations Anti-Corruption Toolkit version 5
http://www.unodc.org/unodc/corruption_toolkit.html

Draft United Nations manual on anti-corruption policy
http://www.unodc.org/pdf/crime/gpacpublications/manual . pdf

Other materials concerning the development of national anti-
corruption strategies can be obtained from the United Nations
Office on Drugs and Crime, Anti-Corruption Unit

http://www.undcp.org/corruption.html
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World Bank Anticorruption home page
http://www1.worl dbank.org/publicsector/anticorrupt/

1998 Council of Europe Joint Action 98/742/JHA adopted by the
Council on the basis of article K.3 of the Treaty on European
Union, on corruption in the private sector

Official Journal of the European Communities, No. L 358, 31 Decem-
ber 1998

http://europa.eu.int/scadplus/printversion/en/lvb/133074.htm

Twenty Guiding Principles for the Fight Against Corruption
Council of Europe Committee of Ministers resolution (97) 24
http://cm.coe.int/talres/1997/97x24.htm

1997 Revised Recommendations of the Council of the Organisation for
Economic Cooperation and Development on Combating Bribery
in International Business Transactions

http://www.oecd.org/document/32/0,2340,en_2649 34855
2048160 1 1 1 1,00.html

Anti-corruption ring online (AnCorR Web)
http://www1.0ecd.org/daf/nocorruptionweb/index.htm

Utstein Anti-Corruption Resource Centre
http://www.u4.no/

E. Criminalization of obstruction of justice

“Article 23

“Criminalization of obstruction of justice

“Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences,
when committed intentionally:

“(a) The use of physical force, threats or intimidation or the
promise, offering or giving of an undue advantage to induce false
testimony or to interfere in the giving of testimony or the production
of evidence in a proceeding in relation to the commission of
offences covered by this Convention;

“(b) The use of physical force, threats or intimidation to inter-
fere with the exercise of official duties by a justice or law enforce-
ment official in relation to the commission of offences covered by
this Convention. Nothing in this subparagraph shall prejudice the
right of States Parties to have legislation that protects other cate-
gories of public officials.”
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1. Introduction

195. Organized criminal groups maintain or expand their wesalth, power
and influence by seeking to undermine systems of justice. No justice can
be done if judges, jurors, witnesses or victims are intimidated, threatened
or corrupted. No effective national and international cooperation can be
hoped for, if such crucial participants in the investigation and law enforce-
ment process are not sufficiently protected to perform their roles and pro-
vide their accounts unimpeded. No serious crimes can be detected and
punished, if the evidence is prevented from reaching investigators, prose-
cutors and the court.

196. It isthe legitimacy of the whole law enforcement apparatus from the
local to the global level that is at stake and needs to be protected against
the powerful corruptive influence of organized criminal groups. The Con-
vention itself would be seriously deficient if it did not pay attention to
measures ensuring the integrity of the justice process. Innocent people
would be wrongfully punished and guilty ones would escape penalty, if the
course of justice were subverted by skilful manipulators associated with
crimina groups.

197. As mentioned earlier, the Convention addresses primarily crimes that
play a facilitative role in the commission of other serious transnational
crimes. The profit-generating offences of organized criminal groups are
covered essentially by the offences established in accordance with the
Protocols and the serious offences that States have defined. It is fitting and
necessary, therefore, that article 23 should deal with the problem of
obstruction of justice, complementing the provisions addressing the inti-
mately linked problems of corruption, protection of witnesses and victims
and international cooperation.

198. Thus, the Convention requires that States parties specifically crimina-
lize the use of inducement, threats or use of force in exchange for inter-
fering with witnesses and officials, whose role would be to produce
accurate evidence and testimony.

2. Summary of main requirements

199. Article 23 requires the establishment of the following two criminal
offences:

(@) Use of physical force, threats or intimidation or the promise,
offering or giving of an undue advantage either to induce false testimony
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or to interfere in the giving of testimony or the production of evidence in
proceedings in relation to offences covered by the Convention (article 23,
subpara. (a));

(b) Use of physical force, threats or intimidation to interfere with the
exercise of official duties by a justice or law enforcement official in rela-
tion to offences covered by the Convention (art. 23, subpara. (b)).

3. Mandatory requirements

200. The Convention requires that States establish two criminal offences
set out in article 23.

(@) Article 23, subparagraph (a)

201. Thefirst offence relates to efforts to influence potential witnesses and
others in a position to provide the authorities with relevant evidence. The
obligation is to criminalize the use both of corrupt means, such as bribery,
and of coercive means, such as the use or threat of violence: States parties
are required to criminalize the use of physical force, threats or intimidation
or the promise, offering or giving of an undue advantage to induce false
testimony or to interfere in the giving of testimony or the production of
evidence in proceedings in relation to the commission of offences covered
by the Convention (art. 23, subpara. (a)).

202. The use of force, threats and inducements for false testimony can
occur at any time before the commencement of the trial, whether formal
proceedings are in progress or not. Therefore, the term “proceedings’ must
be interpreted broadly to cover all officia governmental proceedings,
including pretrial processes. However, article 23 need not be applied to
private proceedings relating to conduct covered by the Convention, such as
arbitral proceedings (A/55/383/Add.1, para. 46).

203. States are required to apply the offence to al proceedings related to
offences covered by the Convention. This includes three groups of
offences: the offences established in accordance with articles 5, 6, 8 and 23
of the Convention; other serious crimes established by the States parties
concerned; and the offences established in accordance with any of the three
Protocols to which the States parties concerned are also parties.
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(b) Article 23, subparagraph (b)

204. The second offence States are required to establish is the criminali-
zation of interference with the actions of judicial or law enforcement offi-
cias: the use of physical force, threats or intimidation to interfere with the
exercise of official duties by a justice or law enforcement official in rela-
tion to the commission of offences covered by the Convention (art. 23,
subpara. (b)). The bribery element is not included in this paragraph because
justice and law enforcement officials are considered to be public officials,
the bribery of whom would aready be covered by article 8.

205. The term “offences covered by this Convention” has the same mean-
ing as described above in relation to subparagraph (a).

(c) Other general requirements

206. In drafting legislation to implement these criminalization obligations,
legislators should bear in mind the following general obligations under the
Convention that are particularly relevant to the establishment of criminal
offences:

(8 Non-inclusion of transnationality in domestic offences. Trans-
nationality must not be made an element of the domestic offence (art. 34,
para. 2);

(b) Non-inclusion of “organized criminal group” in domestic
offences. As with transnationality, above, the involvement of an organized
crimina group must not be made an element of the domestic offence
(art. 34, para. 2);

() Criminalization must be through legislative and other measures.
The criminal offences must be established by criminal law and not simply
by other measures, which would be additional to the proscribing legislation
(A/55/383/Add.1, para. 9);

(d) The offences must be committed intentionally. The mental
element required for each offence is that it be committed intentionally and
there is no obligation to cover conduct committed with a lesser mental
state;

(e) The offence should be liable to penalties that take into account
the grave nature of the offence. Penalties should be sufficiently severe,
given the seriousness of the conduct required to be criminalized (art. 11,
para. 1);
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() The description of the offence is reserved to the domestic law of
a Sate party. The domestic offence established by a State to implement the
criminaization requirements of the Convention need not be described in
exactly the same manner as in the Convention, as long as the required
conduct is criminalized (art. 11, para. 6);

(g) Liability of legal persons. With respect to lega persons, the
offences and liability can be criminal, civil or administrative (art. 10,
para. 2);

(h) Satutes of limitation. The Convention requires that legisators
establish a long statute of limitation period for the offence, in particular
when alleged offenders are evading justice (art. 11, para. 5);

(i) Sentence mitigation and immunity. The Convention encourages
States parties to consider mitigating sentences and granting immunity and/
or leniency to those individuals who decide to cooperate with the authori-
ties (art. 26, paras. 2 and 3). This is optional and dependent on domestic
legal principles and traditions. In jurisdictions where prosecution of crimes
is mandatory, however, affording immunity from prosecution would
require legislation.

207. The laws of some States may not cover cases where a person has the
right not to give evidence and an undue advantage is provided to that
person for the exercise of such right (A/55/383/Add.1, para. 47).

4. Other measures, including optional issues

208. There are no optional provisions in article 23.

5. Information resources

209. Drafters of national legislation may wish to refer to the sources of
information listed below.

(@) Related provisions and instruments

Organized Crime Convention

Article 8 (Criminalization of corruption)

Article 9 (Measures against corruption)

Article 11 (Prosecution, adjudication and sanctions)
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Article 16 (Extradition)

Article 18 (Mutua legal assistance)

Article 24 (Protection of witnesses)

Article 25 (Assistance to and protection of victims)
Article 34 (Implementation of the Convention)

(b) Examples of national legislation

Canada

http://www.imolin.org/lawcanad.htm
Criminal Code of Canada

Article 139. Obstructing justice
Article 423. Intimidation

A new offence was recently defined concerning the intimidation of a justice
system participant or a journalist, as follows:

423.1

(1) No person shall, without lawful authority, engage in conduct referred to
in subsection (2) with the intent to provoke a state of fear in:

(a) a group of persons or the general public in order to impede the admin-
istration of criminal justice;

(b) a justice system participant in order to impede him or her in the perform-
ance of his or her duties; or

(c) ajournalist in order to impede him or her in the transmission to the public
of information in relation to a criminal organization.

(2) The conduct referred to in subsection (1) consists of:

(a) using violence against a justice system participant or a journalist or
anyone known to either of them or destroying or causing damage to the property
of any of those persons;

(b) threatening to engage in conduct described in paragraph (a) in Canada
or elsewhere;

(c) persistently or repeatedly following a justice system participant or a jour-
nalist or anyone known to either of them, including following that person in a
disorderly manner on a highway;

(d) repeatedly communicating with, either directly or indirectly, a justice
system participant or a journalist or anyone known to either of them; and
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(e) besetting or watching the place where a justice system participant or a
journalist or anyone known to either of them resides, works, attends school, car-
ries on business or happens to be.

(3) Every person who contravenes this section is guilty of an indictable
offence and is liable to imprisonment for a term of not more than fourteen years.

(S.C. 2001, c. 32, s. 11).

France

Penal Code

Article 434-8 (Ordinance no. 2000-916 of 19 September 2000, article 3, Official
Journal of 22 September 2000, entry into force 1 January 2002)

Any threat or any intimidation directed against a judge or prosecutor, a juror
or any other member of a court, an arbitrator, an interpreter, an expert or the
advocate of a party, with a view to influencing his behaviour in the discharge of
his office, is punished by three years’ imprisonment and a fine of €45,000.

Article 434-9 (Act no. 2000-595 of 30 June 2000, article 1, Official Journal of
1 July 2000)

The direct or indirect request or acceptance without right of offers, promises,
donations, gifts or advantages, by a judge or prosecutor, a juror or any other
member of court of law, an arbitrator or an expert appointed either by a court or
by the parties, or by a person appointed by a judicial authority to carry out con-
ciliation or mediation, in return for performing or abstaining from performing an act
of his office, is punished by ten years’ imprisonment and a fine of €150,000.

Yielding to the solicitations of a person described in the previous paragraph,
or to a proposal of any offer, promise, donation, gift or reward with a view to
obtaining from such a person the performance or non-performance of an act
pertaining to his office, is subject to the same penalties.

Where the offence referred to under the first paragraph is committed by a
judge or prosecutor in favour or against a person who is being criminally pros-
ecuted, the penalty is increased to fifteen years’ criminal imprisonment and a fine
of €225,000.

Article 434-11 (Ordinance no. 2000-916 of 19 September 2000, article 3, Official
Journal of 22 September 2000, entry into force 1 January 2002)

Any person who, knowing evidence showing that a person provisionally
detained or sentenced for a felony or misdemeanour is innocent, wilfully abstains
to produce the evidence before the administrative or judicial authorities is punished
by three years’ imprisonment and a fine of €45,000.
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Nevertheless, the person who is late in bringing his testimony but does so
spontaneously is exempt from penalty.

Also exempted from the provisions of the first paragraph are:

1. the perpetrator or accomplice to the offence that led to the prosecution,
their relatives in a direct line and spouses, their brothers and sisters and their
spouses;

2. the spouse of the perpetrator or the accomplice to the offence that led
to the prosecution, or the person who openly cohabits with him.

Also exempted from the provisions of the first paragraph are persons bound
by an obligation of secrecy under the conditions specified by article 226-13.

Article 434-15 (Ordinance no. 2000-916 of 19 September 2000, article 3, Official
Journal of 22 September 2000, entry into force 1 January 2002)

The use of promises, offers, presents, pressures, threats, acts of violence,
manoeuvres or tricks in the course of proceedings or in respect of a claim or
defence in court to persuade others to make or deliver a statement, declaration or
false affidavit, or to abstain from making a statement, declaration or affidavit, is
punished by three years’ imprisonment and a fine of €45,000, even where the
subornation of perjury was ineffective.

United States

http://luscode.house.gov/download.htm

18 U.S.C. 8§ 1501 through 1518
Sec. 1503. Influencing or injuring officer or juror generally

(a) Whoever corruptly, or by threats or force, or by any threatening letter or
communication, endeavors to influence, intimidate, or impede any grand or petit
juror, or officer in or of any court of the United States, or officer who may be
serving at any examination or other proceeding before any United States magis-
trate judge or other committing magistrate, in the discharge of his duty, or injures
any such grand or petit juror in his person or property on account of any verdict
or indictment assented to by him, or on account of his being or having been such
juror, or injures any such officer, magistrate judge, or other committing magistrate
in his person or property on account of the performance of his official duties, or
corruptly or by threats or force, or by any threatening letter or communication,
influences, obstructs, or impedes, or endeavors to influence, obstruct, or impede,
the due administration of justice, shall be punished as provided in subsection (b).
If the offence under this section occurs in connection with a trial of a criminal case,
and the act in violation of this section involves the threat of physical force or
physical force, the maximum term of imprisonment which may be imposed for the
offence shall be the higher of that otherwise provided by law or the maximum term
that could have been imposed for any offence charged in such case.
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(b) The punishment for an offence under this section is:

(1) in the case of a killing, the punishment provided in sections 1111 and
1112;

(2) in the case of an attempted Kkilling, or a case in which the offence was
committed against a petit juror and in which a class A or B felony was charged,
imprisonment for not more than 20 years, a fine under this title, or both; and

(3) in any other case, imprisonment for not more than 10 years, a fine under
this title, or both.

Sec. 1510. Obstruction of criminal investigations

(a) Whoever willfully endeavors by means of bribery to obstruct, delay, or
prevent the communication of information relating to a violation of any criminal
statute of the United States by any person to a criminal investigator shall be fined
under this title, or imprisoned not more than five years, or both.

(b) (1) Whoever, being an officer of a financial institution, with the intent to
obstruct a judicial proceeding, directly or indirectly notifies any other person about
the existence or contents of a subpoena for records of that financial institution, or
information that has been furnished to the grand jury in response to that subpoena,
shall be fined under this title or imprisoned not more than five years, or both.

(2) Whoever, being an officer of a financial institution, directly or indirectly
notifies:

(a) a customer of that financial institution whose records are sought by
a grand jury subpoena; or
(b) any other person named in that subpoena;

about the existence or contents of that subpoena or information that has been
furnished to the grand jury in response to that subpoena, shall be fined under this
title or imprisoned not more than one year, or both.

(3) As used in this subsection:

(a) the term “an officer of a financial institution” means an officer,
director, partner, employee, agent, or attorney of or for a financial institution;
and

(b) the term “subpoena for records” means a Federal grand jury sub-
poena or a Department of Justice subpoena (issued under section 3486 of
title 18), for customer records that has been served relating to a violation of,
or a conspiracy to violate:

(i) section 215, 656, 657, 1005, 1006, 1007, 1014, 1344, 1956,
1957, or chapter 53 of title 31; or
(i)  section 1341 or 1343 affecting a financial institution.

(c) As used in this section, the term “criminal investigator” means any
individual duly authorized by a department, agency, or armed force of the
United States to conduct or engage in investigations of or prosecutions for
violations of the criminal laws of the United States.
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(d) (1) Whoever:

(a) acting as, or being, an officer, director, agent or employee of
a person engaged in the business of insurance whose activities affect
interstate commerce, or

(b) is engaged in the business of insurance whose activities
affect interstate commerce or is involved (other than as an insured or
beneficiary under a policy of insurance) in a transaction relating to the
conduct of affairs of such a business, with intent to obstruct a judicial
proceeding, directly or indirectly notifies any other person about the
existence or contents of a subpoena for records of that person engaged
in such business or information that has been furnished to a Federal
grand jury in response to that subpoena, shall be fined as provided by
this title or imprisoned not more than five years, or both.

(2) As used in paragraph (1), the term “subpoena for records”
means a Federal grand jury subpoena for records that have been served
relating to a violation of, or a conspiracy to violate, section 1033 of this
title.

Sec. 1512. Tampering with a witness, victim, or informant

(a) (1) Whoever kills or attempts to kill another person, with intent to:
(a) prevent the attendance or testimony of any person in an official
proceeding;
(b) prevent the production of a record, document, or other object, in an
official proceeding; or

(c) prevent the communication by any person to a law enforcement
officer or judge of the United States of information relating to the commission
or possible commission of a Federal offence or a violation of conditions of
probation, parole, or release pending judicial proceedings;

shall be punished as provided in paragraph (2).

(2) The punishment for an offence under this subsection is:

(a) in the case of murder (as defined in section 1111), the death pen-
alty or imprisonment for life, and in the case of any other killing, the punish-
ment provided in section 1112; and

(b) in the case of an attempt, imprisonment for not more than 20 years.
(b) Whoever knowingly uses intimidation or physical force, threatens, or

corruptly persuades another person, or attempts to do so, or engages in mislead-
ing conduct toward another person, with intent to:
(1) influence, delay, or prevent the testimony of any person in an
official proceeding;
(2) cause or induce any person to:

(a) withhold testimony, or withhold a record, document, or other object,
from an official proceeding;
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(b) alter, destroy, mutilate, or conceal an object with intent to impair the
object’s integrity or availability for use in an official proceeding;

(c) evade legal process summoning that person to appear as a wit-
ness, or to produce a record, document, or other object, in an official proceed-
ing; or

(d) be absent from an official proceeding to which such person has
been summoned by legal process; or

(3) hinder, delay, or prevent the communication to a law enforcement
officer or judge of the United States of information relating to the commission
or possible commission of a Federal offence or a violation of conditions of
probation, parole, or release pending judicial proceedings; shall be fined
under this title or imprisoned not more than 10 years, or both.

(c) Whoever intentionally harasses another person and thereby hinders,
delays, prevents, or dissuades any person from:
(1) attending or testifying in an official proceeding;
(2) reporting to a law enforcement officer or judge of the United States
the commission or possible commission of a Federal offence or a violation of
conditions of probation, parole, or release pending judicial proceedings;

(3) arresting or seeking the arrest of another person in connection with
a Federal offence; or

(4) causing a criminal prosecution, or a parole or probation revocation
proceeding, to be sought or instituted, or assisting in such prosecution or
proceeding; or attempts to do so, shall be fined under this title or imprisoned
not more than one year, or both.

(d) In a prosecution for an offence under this section, it is an affirmative
defence, as to which the defendant has the burden of proof by a preponderance
of the evidence, that the conduct consisted solely of lawful conduct and that the
defendant’s sole intention was to encourage, induce, or cause the other person to
testify truthfully.

(e) For the purposes of this section:

(1) an official proceeding need not be pending or about to be instituted
at the time of the offence; and

(2) the testimony, or the record, document, or other object need not be
admissible in evidence or free of a claim of privilege.

() In a prosecution for an offence under this section, no state of mind need
be proved with respect to the circumstance:

(1) that the official proceeding before a judge, court, magistrate judge,
grand jury, or government agency is before a judge or court of the United
States, a United States magistrate judge, a bankruptcy judge, a Federal grand
jury, or a Federal Government agency; or

(2) the law enforcement officer is an officer or employee of the Federal
Government or a person authorized to act for or on behalf of the Federal
Government or serving the Federal Government as an adviser or consultant.

(g) There is extraterritorial Federal jurisdiction over an offence under this
section.
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(h) A prosecution under this section or section 1503 may be brought in the
district in which the official proceeding (whether or not pending or about to be
instituted) was intended to be affected or in the district in which the conduct
constituting the alleged offence occurred.

(i) If the offence under this section occurs in connection with a trial of a
criminal case, the maximum term of imprisonment which may be imposed for the
offence shall be the higher of that otherwise provided by law or the maximum term
that could have been imposed for any offence charged in such case.

Sec. 1515. Definitions for certain provisions; general provision

(a) As used in sections 1512 and 1513 of this title and in this section:

(1) the term “official proceeding” means:

(a) a proceeding before a judge or court of the United States, a United
States magistrate judge, a bankruptcy judge, a judge of the United States Tax
Court, a special trial judge of the Tax Court, a judge of the United States
Court of Federal Claims, or a Federal grand jury;

(b) a proceeding before the Congress;

(c) a proceeding before a Federal Government agency which is autho-
rized by law; or

(d) a proceeding involving the business of insurance whose activities
affect interstate commerce before any insurance regulatory official or agency
or any agent or examiner appointed by such official or agency to examine the
affairs of any person engaged in the business of insurance whose activities
affect interstate commerce;

(2) the term “physical force” means physical action against another,
and includes confinement;

(3) the term “misleading conduct” means:

(a) knowingly making a false statement;

(b) intentionally omitting information from a statement and thereby
causing a portion of such statement to be misleading, or intentionally con-
cealing a material fact, and thereby creating a false impression by such
statement;

(c) with intent to mislead, knowingly submitting or inviting reliance on
a writing or recording that is false, forged, altered, or otherwise lacking in
authenticity;

(d) with intent to mislead, knowingly submitting or inviting reliance on
a sample, specimen, map, photograph, boundary mark, or other object that
is misleading in a material respect; or

(e) knowingly using a trick, scheme, or device with intent to mislead;

(4) the term “law enforcement officer” means an officer or employee of
the Federal Government, or a person authorized to act for or on behalf of the
Federal Government or serving the Federal Government as an adviser or
consultant:
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@

authorized under law to engage in or supervise the prevention,

detection, investigation, or prosecution of an offence; or

(b)
®)
@
(b)
(©)
(@

faculty; or

(e)
(6)

serving as a probation or pretrial services officer under this title;
the term “bodily injury” means:

a cut, abrasion, bruise, burn, or disfigurement;

physical pain;

iliness;

impairment of the function of a bodily member, organ, or mental

any other injury to the body, no matter how temporary; and

the term “corruptly persuades” does not include conduct which

would be misleading conduct but for a lack of a state of mind.

(b) As used in section 1505, the term “corruptly” means acting with an
improper purpose, personally or by influencing another, including making a false
or misleading statement, or withholding, concealing, altering, or destroying a docu-
ment or other information.

(c) This chapter does not prohibit or punish the providing of lawful, bona
fide, legal representation services in connection with or anticipation of an official

proceeding.



Procedural and other legidative
amendments to ensure effective
criminalization

A. Jurisdiction over offences

“Article 15

“Jurisdiction

“l. Each State Party shall adopt such measures as may be
necessary to establish its jurisdiction over the offences established
in accordance with articles 5, 6, 8 and 23 of this Convention when:

“(a) The offence is committed in the territory of that State
Party; or

“(b) The offence is committed on board a vessel that is flying
the flag of that State Party or an aircraft that is registered under the
laws of that State Party at the time that the offence is committed.

“2.  Subject to article 4 of this Convention, a State Party may
also establish its jurisdiction over any such offence when:

“(a) The offence is committed against a national of that State
Party;

“(b) The offence is committed by a national of that State Party
or a stateless person who has his or her habitual residence in its
territory; or

“(c) The offence is:

“(i One of those established in accordance with arti-
cle 5, paragraph 1, of this Convention and is com-
mitted outside its territory with a view to the
commission of a serious crime within its territory;

“(iiy  One of those established in accordance with article
6, paragraph 1 (b) (ii), of this Convention and is
committed outside its territory with a view to the
commission of an offence established in accord-
ance with article 6, paragraph 1 (a) (i) or (ii) or (b)
(i), of this Convention within its territory.
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“3. For the purposes of article 16, paragraph 10, of this Con-
vention, each State Party shall adopt such measures as may be
necessary to establish its jurisdiction over the offences covered by
this Convention when the alleged offender is present in its territory
and it does not extradite such person solely on the ground that he
or she is one of its nationals.

“4, Each State Party may also adopt such measures as may
be necessary to establish its jurisdiction over the offences covered
by this Convention when the alleged offender is present in its
territory and it does not extradite him or her.

“5. If a State Party exercising its jurisdiction under paragraph
1 or 2 of this article has been notified, or has otherwise learned, that
one or more other States Parties are conducting an investigation,
prosecution or judicial proceeding in respect of the same conduct,
the competent authorities of those States Parties shall, as appro-
priate, consult one another with a view to coordinating their actions.

1. Introduction

210. In the context of globalization, offenders frequently try to evade
national regimes by moving between States or engaging in acts in the
territories of more than one State. The main concern in the international
community is that no serious crimes go unpunished and that all parts of the
crime are punished wherever they took place. Jurisdictional gaps that
enable fugitives to find safe havens need to be reduced or eliminated.
Another concern is to ensure that in cases where a criminal group is active
in severa States that may have jurisdiction over the conduct of the group,
there is a mechanism available for those States to facilitate coordination of
their respective efforts.

211. The jurisdiction to prosecute and punish such crimes is addressed in
article 15 of the Convention. Subsequent articles provide a framework for
cooperation among States that have aready exercised such jurisdiction. It
is anticipated that there will be cases in which many States parties will be
called upon to cooperate in the investigation, but only a few of them will
be in a position actually to prosecute the offenders.

212. The Convention requires that States establish jurisdiction when the
offences are committed in their territory or on board aircraft and vessels
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registered under their laws.® States are also required to establish jurisdiction
in cases where they cannot extradite a person on grounds of nationality. In
these cases, the genera principle aut dedere aut judicare (extradite or
prosecute) would apply (see arts. 15, para. 3, and 16, para. 10).

213. In addition, States are invited to consider the establishment of juris-
diction in cases where their nationals are victimized, where the offence is
committed by a national or stateless person residing in its territory, or
where the offence is linked to serious crimes and money-laundering
planned to be committed in its territory (art. 15, para. 2). Finaly, States are
required to consult with other interested States in appropriate circumstances
in order to avoid, as much as possible, the risk of improper overlapping of
exercised jurisdictions.

214. Provisions similar to those of the Organized Crime Convention can
be found in other international legal instruments, such as the United Nations
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances of 1988 (art. 4), the 1997 OECD Convention on Combating Bribery
of Foreign Public Officials in International Business Transactions (art. 4)
and the 1996 Inter-American Convention against Corruption (art. V) (see
sect. 5 of the present chapter, in which the text of the relevant articles is
reproduced). States that have enacted implementing legislation as parties to
those conventions may not need major amendments for meeting the
requirements of the Organized Crime Convention.

2. Summary of main requirements
Mandatory jurisdiction

215. In accordance with article 15, paragraph 1, each State party must be
able to assert jurisdiction over the offences established in accordance with
articles 5, 6, 8 and 23 of the Organized Crime Convention when these are
committed:

(@) In its territory;
(b) On board a ship flying its flag;
(c) On board an aircraft registered under its laws.

9See also the 1982 United Nations Convention on the Law of the Sea (especidly arts. 27, 92,
para. 1, 94 and 97), which entered into force in November 1994.
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216. In addition, under article 15, paragraph 3, in cases where an alleged
offender is in the territory of a State and the State does not extradite him
or her solely on the ground that he or she is their nationa (see art. 16,
para. 10), that State must be able to assert jurisdiction over the following
conduct committed even outside of its territory:

(@) Offences established in accordance with articles 5, 6, 8 and 23,
when they involve an organized criminal group;

(b) Serious crime that involves an organized criminal group, pro-
vided that the offence for which extradition is sought is punishable under
the domestic law of both the requesting State party and the requested State

party;
(c) Offences included in the Protocols to which States are or intend
to become parties.

217. States may already have jurisdiction over the specified conduct, but
they must ensure that they have jurisdiction for conduct committed both
inside and outside of their territory by one of their nationals. Therefore,
legislation may be required.

218. Each State Party must also, as appropriate, consult with other States
parties that it has learned are also exercising jurisdiction over the same
conduct in order to coordinate their actions (art. 15, para. 5).

3. Mandatory requirements

219. States are required to establish jurisdiction where the offence
involved is actually committed in their territory and aboard vessels flying
their flag or aircraft registered in them. They must also have jurisdiction to
prosecute offences committed outside their territory, if the offender is one
of their nationals who cannot be extradited for prosecution elsewhere for
that reason, that is, they must be able to apply the principle of aut dedere
aut judicare (arts. 15, para. 3, and 16, para. 10).

(a) Article 15, paragraph 1

220. Article 15, paragraph 1, requires that States assert jurisdiction on
the basis of the territorial principle. This paragraph requires each State
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party to establish its jurisdiction over the offences established in accord-
ance with articles 5, 6, 8 and 23 of the Organized Crime Convention, when
committed:

(@ In its territory;
(b) On board a ship flying its flag;
() On board an aircraft registered under its laws.

221. States parties whaose penal jurisdiction does not currently extend to
all of the conduct made punishable in articles 5, 6, 8 and 23 committed in
their territory or on board the above-described ships or aircraft, will need
to supplement their existing jurisdiction regime. In doing so, they may refer
for guidance to the laws referenced in section 5 below.

222. It should be stressed that the obligation to establish this jurisdiction
is not conditioned by the factors set forth in article 3 (Scope of application),
that is transnationality or involvement of an organized crimina group.
Under article 34, paragraph 2, these factors are not to be taken into account
for purposes of establishing penal offences (except to the extent that
article 5, by its terms, requires the involvement of an organized crimina

group).

(b) Article 15, paragraph 3

223. The Convention also requires that States are able to assert jurisdiction
over offences committed outside their territory by their own nationals,
when extradition is denied on grounds of nationality.

224. This provision requires States to assert jurisdiction over the
offences covered by the Convention in order to be able to meet the obli-
gation under article 16, paragraph 10, which is that they must submit a case
for domestic prosecution if extradition has been refused on grounds of
the nationality of the offender. In order to understand the nature of the
obligation imposed by this paragraph, a review of a number of factors is
necessary.

225. Firstly, paragraph 1 already requires States parties to have juris-
diction over offences committed in their territory and on their ships and
aircraft.
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226. This paragraph requires States to go further, by establishing juris-
diction over offences committed abroad by their nationals. Since most
extradition requests that would trigger application of this paragraph can be
expected to involve conduct that took place in ancther country, this appli-
cation is an essential component of the obligation imposed by article 16,

paragraph 10.

227. Secondly, the obligation to establish jurisdiction over offences com-
mitted abroad is limited to the establishment of jurisdiction over that State
party’s nationals when extradition has been refused solely on the ground of
nationality. States parties are not required to establish jurisdiction over
offences committed by non-nationals under the terms of this paragraph.

228. Thirdly, jurisdiction must be extended over the offences covered by
the Convention. This means not only the offences established in accordance
with articles 5, 6, 8 and 23, but also al other offences covered by the
Convention, that is, serious crimes either involving an organized criminal
group that is transnational in nature or when the person sought is located
in the regquested State (which will be the case if extradition is refused on
grounds of nationality).

229. Thus, in essence, each State party that does not extradite its nationals
must establish jurisdiction over:

(@) The conduct set forth in articles 5, 6, 8 and 23 involving an
organized criminal group when committed abroad by its nationals;

(b) Serious crime (as defined in art. 2, subpara. (b)) under its laws
involving an organized criminal group committed abroad by its nationals;

(c) Crimes established by Protocols to which the State is or intends
to become party.

(c) Article 15, paragraph 5

230. Further specific obligations flow from article 15 with respect to the
coordination of effort when more than one State investigates a particular
offence.

231. The Convention requires States that become aware that other States
parties are investigating or prosecuting the same offence to consult with
those countries, where appropriate, to coordinate their actions. In some
cases, this coordination will result in one State party deferring to the



Part One. Chapter IV 109

investigation or prosecution of another. In other cases, the States concerned
may be able to advance their respective interests through the sharing of
information they have gathered. In yet other cases, States may each agree
to pursue certain actors or offences, leaving other actors or related conduct
to the other interested States. This obligation to consult is operational in
nature and, in most cases, does not require any domestic implementing
legislation.

232. It should be noted that the term “as appropriate” provides flexibility
not to consult, if doing so may not be advisable. However, in many cases,
the successful investigation and prosecution of serious offenders will hinge
upon the swift coordination of efforts among concerned national authorities
and coordination between States parties can ensure that time-sensitive
evidence is not lost (A/55/383/Add.1, para. 27).

4. Other measures, including optional issues

233. Beyond the mandatory jurisdiction addressed above, the Convention
encourages States parties to consider establishing jurisdiction in additional
instances, in particular when their national interests have been harmed.

234. Article 15, paragraph 2, sets forth a number of further bases for
jurisdiction that States parties may assume when:

(@) The offence is committed against one of their nationals (art. 15,
subpara. (a)) or against a habitual or permanent stateless person resident in
their territory (A/55/383/Add.1, para. 26);

(b) The offence is committed by one of their nationals or a habitual
resident in their territory (art. 15, subpara. (b));

(c) The offence relates to activities outside their territory of an
organized criminal group aimed at the commission of a serious crime inside
their territory (art. 15, subpara. (c) (i)); or

(d) The offence consists of participation in money-laundering outside
their territory aimed at the laundering of criminal proceeds in their territory
(art. 15, subpara. (c) (ii)).

235. Article 15, paragraph 4, sets forth an additional non-mandatory basis
for jurisdiction that States parties may wish to consider. In contrast to the
mandatory establishment of jurisdiction provided for in paragraph 3 to
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enable domestic prosecution in lieu of extradition of its nationals, para-
graph 4 alows the establishment of jurisdiction over persons whom the
requested State party does not extradite for other reasons.

236. States seeking to establish such bases for jurisdiction may refer to the
laws cited in section 5 below for guidance.

237. Finally, the Convention makes clear that the listing of these bases for
jurisdiction is not exhaustive. States parties can establish additional bases
of jurisdiction without prejudice to norms of general international law and
in accordance with the principles of their domestic law:

“Without prejudice to norms of general international law, this Con-
vention does not exclude the exercise of any criminal jurisdiction
established by a State Party in accordance with its domestic law”
(art. 15, para.6).

238. The intent is not to affect general jurisdictiona rules but rather for
States parties to expand their jurisdiction in order to ensure that serious
transnational crimes of organized criminal groups do not escape
prosecution as a result of jurisdictional gaps.

5. Information resources

239. Drafters of national legislation may wish to refer to the sources of
information listed below.

(@) Related provisions and instruments
(i) Organized Crime Convention

Article 3 (Scope of application)

Article 5 (Criminalization of participation in an organized criminal
group)
Article 6 (Criminalization of the laundering of proceeds of crime)

Article 8 (Criminalization of corruption)

Article 16, paragraph 10 (Extradition)

Article 18 (Mutual legal assistance)

Article 23 (Criminalization of obstruction of justice)
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(i1) Other instruments

1988 United Nations Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances

United Nations, Treaty Series, vol. 1582, No. 27627

http://www.unodc.org/pdf/convention_1988_en.pdf

Article 4. Jurisdiction

1. Each Party:

(a) Shall take such measures as may be necessary to establish its juris-
diction over the offences it has established in accordance with article 3, para-
graph 1, when:

(i) The offence is committed in its territory;

(i)  The offence is committed on board a vessel flying its flag or an
aircraft which is registered under its laws at the time the offence
is committed;

(b) May take such measures as may be necessary to establish its juris-
diction over the offences it has established in accordance with article 3, para-
graph 1, when:

(i) The offence is committed by one of its nationals or by a person
who has his habitual residence in its territory;

(i)  The offence is committed on board a vessel concerning which that
Party has been authorized to take appropriate action pursuant to
article 17, provided that such jurisdiction shall be exercised only
on the basis of agreements or arrangements referred to in para-
graphs 4 and 9 of that article;

(i) The offence is one of those established in accordance with article
3, paragraph 1, subparagraph (c) (iv), and is committed outside its
territory with a view to the commission, within its territory, of an
offence established in accordance with article 3, paragraph 1.

2. Each Party:

(a) Shall also take such measures as may be necessary to establish its
jurisdiction over the offences it has established in accordance with article 3, para-
graph 1, when the alleged offender is present in its territory and it does not
extradite him to another Party on the ground:

(i) That the offence has been committed in its territory or on board a
vessel flying its flag or an aircraft which was registered under its
law at the time the offence was committed; or

(i)  That the offence has been committed by one of its nationals;

(b) May also take such measures as may be necessary to establish its
jurisdiction over the offences it has established in accordance with article 3, para-
graph 1, when the alleged offender is present in its territory and it does not
extradite him to another Party.

3. This Convention does not exclude the exercise of any criminal jurisdic-
tion established by a Party in accordance with its domestic law.
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1996 Inter-American Convention against Corruption
Organization of American States
http://www.oas.org/juridico/english/Treaties/b-58.html

Article V. Jurisdiction

1. Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences it has established in accordance with this
Convention when the offence in question is committed in its territory.

2. Each State Party may adopt such measures as may be necessary to
establish its jurisdiction over the offences it has established in accordance with this
Convention when the offence is committed by one of its nationals or by a person
who habitually resides in its territory.

3. Each State Party shall adopt such measures as may be necessary to
establish its jurisdiction over the offences it has established in accordance with this
Convention when the alleged criminal is present in its territory and it does not
extradite such person to another country on the ground of the nationality of the
alleged criminal.

4. This Convention does not preclude the application of any other rule of
criminal jurisdiction established by a State Party under its domestic law.

1997 Convention on Combating Bribery of Foreign Public Officialsin
International Business Transactions

Organisation for Economic Cooperation and Development, DAFFE/
IME/BR(97)20

http://www.oecd.org/document/21/0,2340,en_2649 34859
2017813 1 1 1 1,00.html

Article 4

1. Each Party shall take such measures as may be necessary to establish
its jurisdiction over the bribery of a foreign public official when the offence is
committed in whole or in part in its territory.

2. Each Party which has jurisdiction to prosecute its nationals for offences
committed abroad shall take such measures as may be necessary to establish its
jurisdiction to do so in respect of the bribery of a foreign public official, according
to the same principles.

3. When more than one Party has jurisdiction over an alleged offence
described in this Convention, the Parties involved shall, at the request of one of
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them, consult with a view to determining the most appropriate jurisdiction for
prosecution.

4. Each Party shall review whether its current basis for jurisdiction is effec-
tive in the fight against the bribery of foreign public officials and, if it is not, shall
take remedial steps.

(b) Examples of national legislation

Albania
Criminal Code
Article 6. The applicable law on criminal acts committed by Albanian citizens

As concerning criminal acts committed by Albanian citizens within the territory
of the Republic of Albania, the criminal law of the Republic of Albania shall apply.

Criminal law of the Republic of Albania shall also be applicable to the
Albanian citizen who commits an offence within the territory of another country,
when that offence is concurrently punishable, unless a final sentence has been
given by a foreign court.

In the sense of this article, Albanian citizens shall also be considered those
persons who hold another nationality besides the Albanian one.

Article 7. The applicable law on criminal acts committed by foreign citizens

The foreign citizen who commits a criminal act within the territory of the
Republic of Albania responds on the basis of the criminal law of the Republic of
Albania.

The criminal law of the Republic of Albania is also applicable to a foreign
citizen who, outside of the Republic of Albania, commits against the interests of
the Albanian state or an Albanian citizen one of the following offences:

a) crimes against humanity;
b) crimes against the Albanian independence and its constitutional order;
c) terrorism;

d) organization of prostitution, illegal manufacturing and trafficking in drugs,
other narcotic substances, weapons, nuclear substances, as well as pornographic
materials;

e) hijacking airplanes or ships;
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f)  falsifying the Albanian state seal, Albanian currency, or Albanian bonds
or stocks;

g) crimes that affect the life or health of Albanian citizens, to which the law
provides for a punishment by imprisonment of five years or any other heavier
punishment.

Article 8. Applicable law on criminal acts committed by a person without
nationality

If a person who does not hold any nationality commits a criminal act within
the territory of the Republic of Albania or an offence outside it, the provisions of
article 7 of this Code shall apply.

Germany

http://wings.buffalo.edu/law/bclc/germind.htm

Penal Code

Japan

http://arapaho.nsuok.edu/~dreveskr/jap.html-ssi
http://www.law.tohoku.ac.jp/tohokulaw2.html

Penal Code

Poland

Chapter Xlll. Liability for offences committed abroad
Article 109

The Polish penal law shall be applied to Polish citizens who have committed
an offence abroad.

Article 110

81. The Polish penal law shall be applied to aliens who have committed
abroad an offence against the interests of the Republic of Poland, a Polish citizen,
a Polish legal person or a Polish organisational unit not having the status of a legal
person.

82. The Polish penal law shall be applied to aliens in the case of the com-
mission abroad of an offence other than listed in &1, if, under the Polish penal law,
such an offence is subject to a penalty exceeding 2 years of deprivation of liberty,
and the perpetrator remains within the territory of the Republic of Poland and
where no decision on his extradition has been taken.
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Article 111

81. The liability for an act committed abroad is, however, subject to the
condition that the liability for such an act is likewise recognised as an offence, by
a law in force in the place of its commission.

82. If there are differences between the Polish penal law and the law in force
in the place of commission, the court may take these differences into account in
favour in the perpetrator.

83. The condition provided for in 81 shall not be applied to the Polish public
official who, while performing his duties abroad has committed an offence there in
connection with performing his functions, nor to a person who committed an
offence in a place not under the jurisdiction of any state authority.

Article 112

Notwithstanding the provisions in force in the place of the commission of the
offence the Polish penal law shall be applied to a Polish citizen or an alien in case
of the commission of:

1) an offence against the internal or external security of the Republic of
Poland;

2) an offence against Polish offices or public officials;
3) an offence against essential economic interests of Poland;

4) an offence of false deposition made before a Polish office.
Article 113

Notwithstanding regulations in force in the place of commission of the offence,
the Polish penal law shall be applied to a Polish citizen or an alien, with respect
to whom no decision on extradition has been taken, in the case of the commission
abroad of an offence which the Republic of Poland is obligated to prosecute under
international agreements.

B. Liability of legal persons

“Article 10

“Liability of legal persons

“l. Each State Party shall adopt such measures as may be
necessary, consistent with its legal principles, to establish the lia-
bility of legal persons for participation in serious crimes involving an
organized criminal group and for the offences established in accord-
ance with articles 5, 6, 8 and 23 of this Convention.
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“2.  Subject to the legal principles of the State Party, the lia-
bility of legal persons may be criminal, civil or administrative.

“3.  Such liability shall be without prejudice to the criminal
liability of the natural persons who have committed the offences.

“4, Each State Party shall, in particular, ensure that legal
persons held liable in accordance with this article are subject to
effective, proportionate and dissuasive criminal or non-criminal
sanctions, including monetary sanctions.”

1. Introduction

240. Serious and sophisticated crime is frequently committed through or
under the cover of legal entities, such as companies or charitable organiza-
tions. Complex corporate structures can effectively hide the true ownership,
clients or particular transactions related to crimes ranging from smuggling
to money-laundering and corrupt practices. Individual executives may
reside outside the country where the offence was committed and responsi-
bility for specific individuals may be difficult to prove. Thus, the view has
been gaining ground that the only way to remove this instrument and shield
of transnational organized crime is to introduce liability for legal entities.
Criminal liability of a legal entity may also have a deterrent effect, partly
because reputational damage can be very costly and partly because it may
act as a catalyst for more effective management and supervisory structures
to ensure compliance.

241. The principle that corporations cannot commit crimes (societas
delinquere non potest) used to be universally accepted. This changed
initially in some common law systems. Today, the age-old debate on
whether legal entities can bear criminal responsibility has shifted more
widely to the question of how to define and regulate such responsibility.

242. There are still concerns over the attribution of intent and guilt, the
determination of the degree of collective culpability, the type of proof
required for the imposition of penalties on corporate entities and the appro-
priate sanctions, in order to avoid the penalization of innocent parties.
Policy makers everywhere follow the ongoing debates on issues such as
collective knowledge, the regulation of internal corporate controls, cor-
porate accountability and socia responsibility, as well as the application of
negligence and other standards.
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243. Nevertheless, national legislatures® and international instruments*
increasingly complement the liability of natural persons with specific pro-
visions on corporate liability. At the same time, national legal regimes
remain quite diverse relative to corporate liability, with some States resort-
ing to criminal penalties against the organization itself, such as fines,
forfeiture of property or deprivation of legal rights, whereas others employ
non-crimina or quasi-criminal measures.*? As the main questions revolve
around the modalities of accountability and the sort of penalties that can be
imposed on legal entities, several attempts at harmonization prior to the
Organized Crime Convention acknowledged such diversity of approaches.*®

244. For example, in its resolution 1994/15, the Economic and Social
Council noted the recommendations of the Ad Hoc Expert Group on More
Effective Forms of International Cooperation against Transnational Crime,
including Environmental Crime, concerning the role of criminal law in
protecting the environment, recommendation (g) of which states that sup-
port should be given to the extension of the idea of imposing criminal or
non-crimina fines or other measures on corporations in jurisdictions in
which corporate criminal liability is not currently recognized in the legal
systems. The same spirit is found in the 1998 Council of Europe Conven-
tion on the Protection of the Environment through Criminal Law, article 9

In the past, it has essentially been common law jurisdictions that have established corporate
liahility. However, States outside that tradition are also moving in that direction. See, for example, the
Criminal Code Act 1995 of Australia, part 2.5, Corporate Criminal Responsibility; the 1976 Criminal
Code of the Netherlands, article 51; the New Criminal Code of France, article 121, para. 2, which
became effective in 1994; and China's 1993 Company Law, which establishes criminal corporate
liahility. See aso the criminal liability of “danwei” (a “working unit”) which pre-dates the trend of
privatization of companies but seems to apply to contemporary legal entities. See also section 5,
Information resources, below.

"Under article 2 of the 1997 OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions, each State party is required to take such measures as
may be necessary, in accordance with its legal principles, to establish the liability of legal persons for
the bribery of a foreign public official.

2See, for example, paragraph 30 of Germany’s Ordnungswidrigkeitengesetz on the persons
whose acts trigger corporate liability.

3The Seventh United Nations Congress on the Prevention of Crime and the Treatment of
Offenders, held in Milan, Italy, in 1985, recommended for national, regional and international action
the Guiding Principles for Crime Prevention and Criminal Justice in the Context of Development and
aNew International Economic Order, paragraph 9 of which states: “Due consideration should be given
by Member States to making criminally responsible not only those persons who have acted on behalf
of an ingtitution, corporation or enterprise, or who are in a policy-making or executive capacity, but
also the institution, corporation or enterprise itself, by devising appropriate measures that would
prevent or sanction the furtherance of crimina activities” That recommendation was subsequently
reiterated by the General Assembly in paragraph 4 of its resolution 40/32. See Seventh United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, Milan, 26 August-6 September
1985: report prepared by the Secretariat (United Nations publication, Sales No. E.86.1V.1), chap. I,
sect. B.
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of which stipulates that criminal or administrative sanctions or measures
could be imposed to hold corporate entities accountable.

245. International initiatives related to money-laundering include recom-
mendation 6 of the Forty Recommendations originally agreed by FATF in
1996, which states: “Where possible, corporations themselves—not only
their employees—should be subject to criminal liability.” The OAS Model
Regulations concerning Laundering Offences connected to Illicit Traffick-
ing and Other Serious Offences contain similar provisions in article 15,
which is reproduced in section 5 below. OAS model legislation with respect
to corporate liability for transnational bribery may also be of interest.

246. Corruption offences have been the subject of similar efforts, for
example by the OECD in its Convention on Combating Bribery of Foreign
Public Officiadls in International Business Transactions, which obliges
parties to introduce at least the possibility of imposing non-criminal
monetary sanctions on legal persons for bribing foreign public officials. A
green paper issued by the Commission of the European Communities on
criminal law protection of the financial interests of the Community refers
to earlier European initiatives and adds that, on the basis of those
initiatives, heads of businesses or other persons with decision-making or
controlling powers within a business could be held criminaly liable in
accordance with the principles determined by the domestic law, in the event
of fraud, corruption or money-laundering the proceeds of such offences
committed by a person under their authority on behalf of the business. The
paper aso states that legal persons should be liable for commission, partici-
pation (as an accomplice or an instigator) and attempt in respect of fraud,
active corruption and capital laundering, committed on their behalf by any
person who exercises managerial authority within them and that provision
should be made to hold legal persons liable where defective supervision or
management by such a person made it possible for a person under his
authority to commit the offences on behalf of the legal person. As regards
liability of a body corporate, such liability does not exclude criminal
proceedings against natural persons who are perpetrators, instigators or
accessories in the fraud, active corruption or money-laundering.

247. Building on such initiatives, the Organized Crime Convention
requires that liahility for offences be established both for natural or biologi-
cal persons and for legal persons. Article 10 requires States parties to take
the necessary steps, in accordance with their fundamental legal principles, to
provide for corporate liability. This liability can be criminal, civil or admi-
nistrative, accomm