UNDCP MODEL DRUG ABUSE BILL, 2000

1 Themodd Drug Abuse Bill hasbeen designed for useinlega sysemshbased inwholeor in part
onthe common law tradition. Thereare other moddsdeveloped for civil law jurisdictions. The
model has been developed to provide aguide and atool for states wanting to put in place a
comprehensive drug control regime in their country, and to thereby ensure full and effective
implementationof their obligations under theinternationa drug control conventionsinthisregard
(1961, 1971 and 1988).% It is designed to complement the other model drafts (Money
Laundering and Proceeds of Crime Bill, Foreign Evidence Bill, Mutual Lega Assgtance in
Crimind Matters Bill, Extradition (Amendment) Bill and Witness Protection Bill) to form a

coherent whole.

2. It isfor the state in question to adapt the proposed provisionsto bring them, where necessary,
into line with its condtitutiona principles and basic concepts of its lega system, and to ensure
that they fit with itsexigting lega structure and the enforcement arrangementsiit dready hasin
place. Invariousof itsprovisonsthe Bill setsout optionsfor enacting statesto flag up choices.
A date may aso supplement the model provisionsin whatever waysit consders necessary to
best achieve its drug control goads. The modd does in itsdf condtitute a coherent whole, so
caution needs to be exercised if a state wishes to substantially modify the content of these
provisons, or to omit them dtogether. The modd is deliberately drafted to include detail
normally |eft to subordinate legidation, in order to make the Bill as sdlf-sufficient as possible,
and to reduce the normaly heavy burden associated with drug control regulation.

3. The objectives of the Bill can be summarised as follows. Firdly, it prescribes a regime to

@ Another good guide for such a state would be to examine the experiences of alarge number of countries
that have already taken thisstep (statesmust furnishthe UN Secretary-General withtextsof thelawsand regul ations
enacted by parties to the conventions, along with any subsequent amendments).



ensurethat certain drugsare available only for medica, scientific and rel ated purposes, and are
not abused. Inthis regard it contains provison desgned to prevent the diverson from lawful
trade of controlled chemicass, equipment and materias for use in the unlawful manufacture of
drugs. Secondly it establishes drug trafficking and related conduct as serious crimind offences.
Thirdly it establishes certain conduct by drug users as crimind offences. Fourthly it provides
for the trestment and rehabilitation of drug abusing or dependent offenders.

PART | - Priminary

Clause 2 -Extended application of Act

4, In accordance with clause 2(1), the Act extends throughout the territory of the enacting state.
If the State is a Federation of states, or includes salf-governing territories, it will beameatter for
that date to implement the Conventions according to its own internal congtitutiona

arrangements.

5. “Free trade zone’, asreferred to in clause 2(1) would comprise an area of astate (such asa
“free port”) wheretaxes and tariffs or any other kind of chargeimposed on goodsand services,
if they exigt a dl, are lower than in the rest of the Sate, and where control procedures and
documentation are reduced to aminimum. A particular feature of such zones is that they are
regarded for certain purposes as being outside the national customs territory and not subject
to norma customs control. However, provisonsin theinternationa drug control conventions
makeit clear that the legitimate concessions granted in these geographic aress are not to be
abused by thoseinvolved in theillegd activitiesinvolving drugs, and the mode law accordingly

extends al of the provisions of the Act to free trade zones. @

@ Article 31(2) of the 1961 Convention, Article 12(3)(a) of the 1971 Convention and Article 18 of the 1988
Convention.



Clause 2(2) provides for an extension of jurisdiction of Part Il of the Act (trafficking and
related serious offences).  The ambit of the Act iswider in relation to this part than its other
parts, given the nature of the offences it deals with. Clause (2)(b)(i) refers to persons
“ordinarily resident” in that state, covering those personswho aredefacto resdent inastate
according to itslaws. In some states a personcan be“ordinarily resident” even though she
does not own aresdence in that state, or spends subgtantid amounts of time away from the
dsate. Thereferenceto “a person in [ name of State] ” in clause 2(2)(b)(iii) would include a
person who is not resdent in that state.  Thereferenceto “relating to...the possible supply”

in clause 2(2)(b)(iii) would cover the attempt to supply.

A “convention State’ asreferred to in clause 2(2)(c) is defined in clause 3(1)(K).

Clause 3 - Definitions

8.

10.

“Acquire’ is defined broadly in clause 3(1)(a) to cover a wide variety of arrangements by
whichownership or control of something istransferred to a person, whether it be permanently
or temporarily, and thusincludes things transferred by lease or hire, aswell as sraightforward

purchase.

In extending the Bill to analogues through clause 3(1)(b), the enacting state ensures thet its
ambit is not restricted to those drugs identified and listed in its schedules. The am of this
provison isthat the control regime imposed by the Bill cannot be evaded by eg. “copy cat”
drugs, which are not themsdveslisted but have essentidly the same effect asthose drugswhich
are. Given that their chemical gructure is dightly different from that of the substances whose

effects they mimic, such substances would otherwise evade dl forms of control.

Different countries have adopted different approaches to bring analogues under their drug
control regime. One gpproach has been to use a generic model, whereby analogues within a

family of substances are covered if their chemica structures have been manipulated using a
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particular defined chemical process. Another has been to use a substitution modd, where a
ubgtantidly amilar andogueisonethat ischemicdly structured inaspecifiedway. Thereare
problems with both approaches -  the former may not be fully comprehensive, and the latter
risks the rgpidly changing market leaving it behind. Whichever oneisadopted, given avigilant
Minigter of Hedlth, informed of thelatest developmentsinthisfield (eg. through the Commission
on Narcotic Drugs®), and Schedules which can be quickly updated, the effectiveness of the
control regimein thisregard will be maximised. To improve certainty in this area of andogue
law, and to limit in time the work to be done by the generic or substitution components of the
definition, each problem andogue should be listed as specificdly as possble (usudly in
Schedule 1) as soon as possible after it has been identified as such.

11. For adminidrative convenience and practicaity, the definition of “authorised officer” indause
3(1)(d) enables the Minister of Justice or other appropriate Minister to designate a class of

persons.

12. Theword “document” (usedinter alia in clauses 68, 69 and 90) is defined broadly in clause
3(2)(0), and includes anything from which sounds, images or writings can be produced, with
or without the aid of anything else. This definition would encompass videos, tapes and
encrypted dectronic records for example, and writings subject to the evasive technique of
steganography.® The presence of actua “writings” is unnecessary - maps, plans, drawings or
photographs are included too.

13.  The dédfinition of “drug abuser” in clause 3(1)(p) excludes persons taking drugs on the

@ The Commission on Narcotic Drugs (CND), afunctional commission of the Economic and Social Council
(ECOSOC), is the central policy-making body within the United Nations system for dealing with alldrug-related
matters. |t analyzestheworld drug abuse situation and devel ops proposal sto strengthen international drug control.

@ Steganography isatechnique devel oped to ensurethe security of el ectronic communications, andinvolves
the burying of electronicinformation within one pixel, iethe so called picture element of el ectronic data, represented
by the number of dots on the screen - the more dots, the sharper the image, of an otherwise innocuous image or
noise.



14.

15.

16.

17.

18.

prescription of adoctor, or as part of an authorised medica or scientific trid (see clause 17).
A drug abuser may or may not be drug dependent within the meaning of clause 3(1)(q).

The définition of “drug dependent person” inclause 3(1)(q) utilisesthe concept of “impaired
control” and “drug-seeking behaviour suggesting such impaired control”. “Impaired
control” can cover abroad range of behaviour and may not necessarily be apparent to alay
person. It would be sufficient for an expert, eg. a doctor, to believe that the person had
impaired control, for this description to gpply.

“Foreign state’ is defined in clause 3(1)(t) to include every congtituent part of the country
concerned, including aterritory, dependency or protectorate, which administersits own laws
relating to drugs of abuse, analogues, etc. The laiter is the determinative criteria, rather than
the description/label of the area.

“Manufacture” is defined widdy in clause 3(1)(y) to cover abroad range of activitiesleading
up to the end product, and includes the processing and adaptation of drugs of abuse,
andogues, controlled chemicas or materids, and their package, and their transformation into
other drugs, analogues or chemicals.

“Person”, as usad throughout the Bill, is defined in dause 3(1)(ff) asmeaning “any natural or
legal person”, and so would cover a corporation (ie a body of persons having in law an
exigence and rights and duties digtinct from those of the individuad persons who from time to
timeform it) aswdl asindividuds themsdves.

The definition of “practitioner” in clause 3(2)(ii) is wide enough to include other personsin
additionto dentists, medicd practitionersor veterinary surgeons, provided that they are entitled
under the enacting State’s lawsto practice any other profession whose members may lawfully

precribe, dispense or administer any drug of abuse.



19.

20.

21.

22.

“Property” is given a broad definition in clause 3(1)(00), and covers red (ie immoveable
property such asaland or building) or persona property of every description, whether Stuated
inthe enacting State or el sewhere, and whether tangible or intangible, and it includesan interest
in any such red or persona property. “Interest” isnot defined in the Bill, but the definition in
the UNDCP model Mutual Legd Assstance Bill is relevant here as guidance, clause 3(1)(g)
of which statesthat “interest,” inrelation to property, meansalegal or equitable estate or
interest in the property; or right, power or privilege in connection with the property,
whether present or future and whether vested or contingent”. Under this definition, even
where there isno legal interest in the property, there would be an interest for the purposes of
the Bill where there are rights, powers and privileges in connection with the property, eg
powers over property by virtue of afamilid reaionship.

The definition of “property derived from an offence” in clause 3(1)(pp) can extend ether to
property derived from a serious offence (defined in clause 3(1)(ss)), or more widely, to other
crimind offences under other statutes. The ambit of provisonsin the Bill such asclause 73(2)
(activities pursuant to undercover and controlled delivery operations) and clause 76(1)(c) and

3(c) (search warrants) will be affected by this.

“Record” is defined in clause 3(1)(qq), and would include dectronic records, whether or not

they are subject to security techniques such as encryption.

“Seriousoffence” isdefined in dlause 3(1)(ss). It coversan offence againgt aprovison of any
law of the enacting state for which the maximum pendty is imprisonment or other deprivation
of liberty for a defined period (a year is suggested in the draft and this is a choice for the
enacting State) or more severe pendty. Offences which are purdly fiscd in nature, ie purdy
financid and not involving any aggravating circumstances such as use of violence, can be
excluded according to the discretion of the enacting State.



23.

24,

“Serious offence” dso covers an offence againgt a provison of alaw of aforeign State, in
relation to acts or omissons, which had they occurred in the enacting State, would have
condtituted an offence for which the maximum penaty isimprisonment or other deprivation of
liberty for a defined period (again ayear is suggested), or more severe pendty if the enacting

State so chooses. Again, fiscd offences can be excluded.

Although the definition of “serious offence” does not specify that the offence must be crimind,
offences are synonymous with crime, and it is clear from the ambit of the Bill as set out in its
Titleand preamble, and from the references in the Bill to crimind matters; that it would not

extend to civil proceedings unconnected to a crimind offence.

Part |1 - Regulation of Drugsof Abuse, And Controlled Chemicals, Equipment And Materials

Used to Make Them

Divison 1 - Classfication and Scheduling of Drugs of Abuse and Controlled Chemicals

Clause 4 - Classification of drugs of abuse and controlled chemicals

25.

Under this clause, different measures of control are specified in the Act for different drugs of
abuse, with the gtrictest measures being applied to drugs of abuselisted in Schedulel, lessdtrict
measures in relation to those listed in Schedule |1, and the least gtrict in relation to those listed
in Schedule 111 (clause 4(2)). “Drugs of abuse” are defined in clause 3(1)(r) to mean “a
prohibited drug, a high-risk drug, or arisk drug, and includesa preparation”. Prohibited
drugs are listed in Schedule I, high risk drugs of abuse in Schedule 11, and risk drugs of abuse
inSchedulelll. “Preparations’ are given awide definition in clause 3(1)(Il), intended to cover
the wide variety of formsin which adrug of abuse or controlled chemica can exist. Liquids,
gases, and compounds containing either a drug of abuse or a controlled chemica would be
caught under this definition, as would materias such as paper impregnated with drugs.
Controlled chemicals are listed in Schedule V of the Act, and refer to Tables | and |1 of the



1988 Convention.®

26. Rather than reproducing the separate Schedules to the 1961, 1971 and 1988 Conventions,
Schedules 1, 11 and 111 of the modd law list drugs from al three Conventions according to
whether they are prohibited, high risk or risk, and without distinguishing which Convention
Schedule they come from.

27.  One reason for this approach is that the international classfication into narcotic drugs and
psychotropic substances according to whether the substance is governed by the 1961
Convention or by the 1971 Convention has no conceptud basis. Thelegd definition of many
psychotropic substancesisentirely applicableto narcotic drugs, and in many cases, thereverse
istrue. Even more important, the internationa classfication is not dependent on the risk that
the substance posesfor health and welfare. Substanceswhich causealow level of dependence
are classfied together with narcotic drugs, and highly addictive substances are classfied
together with psychotropic substances. A preferable approach is therefore to subject licit
operations involving a drug to control measures whose severity depends on the degree of
potential risk posed by the substance to public health, and on whether or not it has amedical
use. Scientific knowledge asto medica use can mean that substances which were a onetime
consdered to have no such use are now recognised as having one; thisis one of the reasons
why the model law gives the Minister of Hedlth or other designated person a wide degree of
flexibility under clause 6 to amend the Schedules as expertise changes.

® The term “precursor” is commonly used to indicate any of the substancesin Table | or Il of the 1988
Convention (another common term, depending on their chemical properties, is “essential chemical”). The
plenipotentiary conferencethat adopted the 1988 Convention did not use any oneterm to describe such substances.
Instead, the expression “substances frequently used in the illicit manufacture of narcotic drugs or psychotropic
substances” was introduced in the Convention, but it has become common practice to referto all such substances
simply as*“precursors’.



Clause5 - Preparations

28.

29.

30.

A control regimewhich did not cover preparations (defined in clause 3(1)(I1)), containing adrug
of abuse or acontrolled chemica would omit acrucid potential areaof abuse, hence the need
for the regulation contained in clause 5(1). “Measures of control” would include dl those

referred to in clause 4(4).

Clause 5(2) alows for speedy action by adesignated Minister to make regulations to exempt
certain preparations, avoiding the need for lengthy and cumbersome primary legidation. The
Miniger must be satidfied that the preparations satisfy the stated criteria. Should scientific
technology change so thet the criteriaare no longer met, for examplewhereit had been difficult
to recover adrug of abusein a sufficient quantity to present arisk of abuse from a particular
substance but it had become easy to do so using new techniques, the relevant provisions of the
exempting regulations can be quickly revoked, so that the preparation would once again be
subject to the control regime of this Part.

Clause 5(3) sets out limits to the Minister’s power of exemption under clause 5(2). The
Miniger must not exempt any preparation under that provison insofar as it relates to the
manufacture, import or export of preparations containing high risk drugs or risk drugs, or the
meking and keeping of records relating to such activities (see divison 4 for the latter) nor
exempt any preparation otherwise than in accordance with clause 5(2), except to the extent if
any to which it may be exempted under any internationa drug control convention gpplicable
to the particular preparation or classof preparation. “International drug control convention”
isdefinedin clause 3(1)(x). Examplesof preparationswhich could be appropriately exempted
could include any preparationslisted in Schedulel11 of the 1961 Schedule, where concentration

and relaive massivolume are prescribed.©

(6)

See further the List of Narcotic Drugs under International Control (“the yellow list”) and the List of

Psychotropic Substances under International Control (“the green list”) prepared by the International Narcotics
Control Board (theINCB). Thefrequent introduction by the pharmaceutical industry of new preparationsof narcotic
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Clause 6 - Amendment of Schedules

31.

32.

33.

Clause 6(1) is designed to give the designated Minister a large degree of flexihility in the
operation of the legidation, empowering him or her to adapt it quickly to changing
circumgtances by making regulations under clause 126 to amend any schedule to the Act, by
adding or deleting a drug of abuse, controlled chemica or item of controlled equipment or
controlled materia to or from the relevant Schedule, or in the case of a drug of abuse, by
transferring it from one Schedule to another. For the avoidance of doubt, clause 6(3) makes
it clear that this power includes transfers from Schedule | to Schedules I and 111 and vice
versa, with the safeguard that the Minister”s powers should not be exercised in relation to any
drug of abuse if this would reduce controls beow the minimum regulatory or control
requirements for that substance established under the conventions.

Clause 6(2) sets out the factors the Minister must consider before exercising these powers.
The factors are not determinative one way or the other, but must be taken into account in the

exercise of this discretion.

Clause 6 enables adtate, at its discretion, to regulate under this Act substances which are not
controlled by the conventions but that pose the same dangers as the substances which the
conventions cover. Under the Conventions, states are allowed to adopt stricter or more severe

provisons which they deem necessary for the protection of public hedth or welfare or for the

drugs and psychotropic substances under international control, and the withdrawal of old ones, makes a regular
updating of the two lists necessary for the effectiveness of controls, and in pursuit of this objective the INCB has
established adatabase containing alist of such preparations. Commonly exempted substancesincluded in Schedule
I11 of the 1961 Convention include for example “preparations of cocaine containing not morethan 0.1 per cent of
cocaine calculated as cocaine base”, and “preparations of opium or mor phine containing not morethan 0.2 per
cent of morphine calculated as anhydrous mor phine base and compounded with one or more other ingredients
and in such a way that the drug cannot be recovered by readily applicable means or in a yield which would
constitute arisk to public health”.
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prevention or suppression of illicit trafficking.

The provison would enable states to place under control new addictive substances which are
dangerous to public hedlth without awaiting the outcome of the lengthy procedure required for
the inclusion of a new substance by the International Narcotics Control Board (Article 3 of the
1961 Convention, and Article 2(1) of the 1971 Convention), and so subject to rapid control
new drugs which may not be caught by the definition of “anal ogue” (clause 3(1)(b)) oncethey

are discovered to bein circulation.

Division 2 - Regigtration, Licencing and Permit System

Clause 7 - Requirement for registration, licensing etc, of controlled chemical, equipment and

materials operators

35.

Inorder to prevent diversonfromlicit toillicit trade, someform of control isrequiredinrelation
to any operator or class of operators in respect of controlled chemicds, equipment and
materids (listed in SchedulesV and V1). The source of these provisonsisfoundin Articles 12
and 13 of the 1988 Convention, the aim of which is that the denid of these substances and
articles to producers and manufacturers of illicit drugs will lead to a reduction in illicit drug
manufacture. Clause 7(1) empowers a designated Minister to decide which control measure
or measures as set out in clause 7(2) should apply, in relation to any operator or class of
operators (eg. operators carrying out the same activity in respect of the same substances).

The precursor framework inthe mode law isdesigned to be ableto subject operatorsto whom
the provisons apply to aslight or as heavy acontrol regime asthought justified by the Minister
of Hedlth, given hishher assessment of the risks of diverson to unlawful use, ranging from
regigration only, to full licencing. Thisensuresahighly flexible sysem to ensurethat regulation

impaoses no higher a control regime than isjudtified in cost terms.

(MArticle 39 of the 1961 Convention, Article 23 of the 1971 Convention and Article 24 of the 1988 Convention.
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36.

37.

38.

“Operator” is defined in clause 3(1)(cc), and excludes persons carrying on a business of
customs agent, warehouse depositor or carrier of a drug of abuse or controlled chemica or
equipment intended for lawful use, when acting soldly in that capacity. Clause 7(3) liststhose
meatters which the Minister must take into account in deciding which control measures should
apply in which cases.  Looking at those factors, the greater the quantities of chemicals,
equipment or materiads involved, or the more likdly it is that the substances are destined for
countries or regions where drugs of abuse or the raw materids for making them are believed
to be illicitly produced, the more likely it is that the Minister will exercise his discretion to
impose adgtricter control regime. Likewisethelesscommercia experiencethe operators have,
or where there are question marks over their or their gaff’s integrity. “Any other relevant
matter” under Clause 7(3)(d) could include for examplethetypes of chemica's, equipment or
materidsinvolved, or any intelligence or police information astate might have asto wherethe
controlled chemicals etc. are destined, or asto the profile of the operators and their staff.

Clause 7(4) prohibits operators undertaking the specified activities unless it is in accordance
with the control mesasures determined by the Minister. “Acquire” isdefinedin clause 3(1)(a).

Clause 7(6) provides for a choice in respect of the exemption of operators or classes of
operators as to whether manufacturers, or only importers and exporters of the relevant
substances, are included in the category of operators or classes of operators who may not be
exempted.

Clause 8 - Regigtration of controlled chemical, equipment and material operators

39.

This clause prescribes the requirementsfor registration of operators engaged in the business of
manufacture, import, export, acquidtion, supply or possession of any controlled chemicdl,
equipment or materia. The requirement to notify the Minister of Hedth of the specified
particulars can betriggered within aspecified number of working days after theentry into force
of the Act, as the enacting state deems appropriate.

12



Clause 9 - Requirementsof licences and per mitsfor drugs of abuse operators

40.

41.

Clause 9(1) prohibits operators from the cultivation of cannabis plant, coca bush or opium
poppy, and from manufacture, acquisition or supply of drugs of abuse, except under alicense
granted by the Minister of Hedlth under section 11. This prohibition does not gpply to the
professiona supply of drugs of abuse by pharmacists acting in the ordinary course of business,
dentists, medicd practitionersand vetsadministering or supplying thedrug to apatient or animd
in the ordinary course trestment, or to persons licensed by the Minister of Hedlth to supply a
drug of abuse provided that such supply takes place under the immediate supervison of a
pharmacist (clause 28). “Acquire” as used in clause 9(1)(b) is defined in clause 3(1)(a).

Operators are prohibited from importing, exporting or bringing into the enacting atein trangt,
or redirecting out of the ate in trangit, any drug of abuse, except if licensed to do so by the
Miniger of Hedlth, and pursuant to a permit authorising the specific activity. “Trangit” is
defined in clause 3(1)(ww).

Clause 10 - Application for operatorslicence

42.

43.

Under clause 10, an operator who is required by the Act to be licensed must gpply in writing
to the Minigter of Health or other designated person, specifying the details prescribed in clause
10(1). Looking at clause 10(1)(f), the requirement to specify the address of each placewhere
the proposed activity would be carried out, and the premises of storage does not mean that a
licence has to be granted in respect of each place (clauses 11(c) and 12(d)). “Premises’ are
not limited to buildings - the term is defined widdly in clause 3(1)(jj) as including “the whole

or any part of a structure, building, aircraft or vessal”.

Clause 10(1)(g) reflects the obligations on states under the 1971 Convention, Article 8(2)(c)

of which requires states to provide that security measures be taken with regard to
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establishments and premises subject to licence in order to prevent theft or other diverson of
stocks. The 1961 Convention does not contain such provison, but the commentary to it
stresses that the purpose of the licensing requirement gpplicable under the convention to
buildingsand premises is to ensure that they conform to the conditions required to facilitate
control, particularly to prevent theft or other diversions of drugs. Clause 10(2)(a) further
requiresthat an gpplication for alicenceisto be accompanied by aplan of each of the rlevant
premises indicating where the drug of abuse or controlled chemicd, item of equipment or
materia would be stored, and the location and nature of any security devices. Thisinformation
will assig in the Minigters decision as to whether or not to grant alicence, and if so, whether

or not to subject it to conditions relating to security arrangements under clause 12(2)(€)(iv).

Looking at clause 10(1)(h), the Conventions require States to control &l persons carrying on
or engaged in an operation involving drugs. The competent authorities cannot exercise such
control, even summaxily and on a spot-check basis, unless they know the relevant persons’
namesand addresses. The official commentary to the 1961 Convention indicatesthat theterm
“persons’ coversal physica personsengaged in theactivity, not only the ownersor managers,
but aso technica personnd, office workers and manua labourers.  Clause 10(1)(i) enables
the Minigter to prescribe other particulars, and the modd law gives examples.

Clause 11 - Grant of licence

45,

Clause 11 requires the submission of the gpplicationfor alicenceto the Minister of Hedlth for
verificationof information and acrimina records check, thelatter both in the enacting state and
elsawhere (clause 11(a)(i)). In the absence of international data bases containing such
information (which are developing in some regions but are non-existent in others), it would be
aufficient for officids to check with the relevant prosecution authorities of the other state. The
integrity of the person gpplying for the licence is an important part of the “fit and proper” test
referred to in Clause 11(3)(ii), in particular whether it is considered they might be susceptible
to bribery. The professona competence of the personisaso highly relevant to the Minister’s

14



46.

decison.

The licence may be granted where the Minister is satisfied that the applicant proposes to
engage in the activity, and, inter alia, that the activity will becarried out under the supervision
of afit and proper person, that the places, premises and security arrangements concerned are
in fit condition and appropriate, the security arrangements and devices proposed a each
relevant place and premises are appropriate and sufficient, and where drugs of abuse are

involved, that the activity will be carried out only for recognised medical or scientific purposes.

Clause 12 - Contents and conditions of licences

47.

48.

49,

Clause 12(1) prescribes the contents of an operators” license to authorise a particular person
to engage in a specific activity connected with one or more specified substances and carried
on under fixed conditions, including name and address, activity and drug of abuse/controlled
chemical/equipment/materia to which license rdates, address of premises and places where
the activity is to be carried out and where controlled items will be stored, and other terms,
conditionsand particularsto ensure proper activity, record-keeping and reporting and security.

Clause 20 makes provison for the duration of a licence. A licence can be amended or

withdrawn after its grant (clause 22).

Looking at clause 12(1)(b), the licence would cover theright to engagein al operationswhich
normaly fal within the scope of the manufacturer”s business, but not to trade in drugs which
he is not authorised to make and which he does not need for manufacture, nor the right to
engage in retall trade in the drugs which he makes. The licence authorizes a particular person
to engage in a specific activity connected with one or more specified substances and carried
on under fixed conditions, with the aim, in the case of a manufacturing licence, of producing
substances whose composition has been determined. Any changein one of these components

will be subject to prior authorisation by the authority which issued the document.
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50.

Looking at clause 12(1)(ii), “record” is defined in clause 3(1)(qq). Clause12(2)(e)(iv) refers
to security of placesand premises. “ Premises’ aredefined widdy in dause 3(1)(jj) asincluding

“the whole or any part of a structure, building, aircraft or vessel”.

Clause 13 - applicationsfor imports, export or trangt permits

Sl

52.

The term“international non-proprietary name’ (“INN”) refersto internationally recognised
pharmacol ogical names for substances, also known as approved, official or generic names. It
isoneof anumber of different ways of naming drug substances, and providesardatively smple
and internationaly acceptable standard for identifying drug substances, without the complexity
of long chemica names, and independent of proprietary brand names.®

Clause 13 prescribes the requirements for import, export and trangt permit gpplications. An
goplication must be made in writing to the Minister of Hedlth, and must specify, inter dia, the
full name and address of the importer, exporter or consignee, the quantity, mass and volume
of any drug of abuse, controlled chemica or controlled materid, and the date or period within
which the planned import, export or trangit is to take place. A “bonded warehouse” as
referred to in clause 13(1)(i) refers to a secure place approved by the relevant tax and duty
authorities in the state for the deposit of goods in respect of which duty is liable to be paid.

Clause 14 - Grant of import, export or trandgt permits

53.

This clause authorises the granting of import/export/transt permits (in one or more

®

INN comein two forms, proposed (Proposed INN) and recommended (Recommended INN). The World

Health Organisation (WHO) selects Proposed INN's, publishes the sel ected names as proposal's, and then liststhe
names as Recommended INNs (unless objections have been made). While INN are names officially designated by
WHO, and therefore may be the most appropriate for usein connection with nomenclaturefor theinternational drug
control conventions, alternate nonproprietary names for the same substance may exist, designated by national

bodies.
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consgnments) for drugs of abuse or controlled chemicalSmateridsequipment, provided the
gpplication complies with section 13 requirements, where such permit is to be issued to a
registered/licensed exporter. The dlause prohibitsthe Minister of Hedlth from granting an export
permit for any consgnment of a drug of abuse to a bonded warehouse without the certified
approva of the relevant foreign state authority on the import permit.

Clause 15 - Redirection permits

Clause 15 authorises the Secretary of Health to issue redirection permitsfor drugs of abuse or
controlled chemicds or equipment or materids in trangt, where a vaid foregn State import
authorisation is produced by alicensed operator, but only if satisfied that such redirection isto
be done lawfully and for proper purpose. The clause goes on to prescribe requirements for
redirection permits.

Clause 16 - Permitsin rdation to first-aid kits

55.

56.

57.

Thisauthorisesthe Minigter of Hedlth to grant apermit to include drugs of abusein firg-aid kits
for medicd use during internationd flights or voyages, on written gpplication to the Miniger.
The clauseis based on Article 32(1) of the 1961 Convention and Article 14(1) of the 1971
Convention. Thelatter coversal formsof internationa transport whereasthe 1961 Convention
coversonly shipsand flights. Inreferring to “international flights or voyages’, on anarrow
congtruction clause 16 would be limited to journeys by aeroplane or ship, but this reflects the

common practice that first aid kits are not carried on trains or coaches.

Where the enacting dtate is the country of registry of conveyance, it would have the
respong bility of taking the appropriate measuresto prevent theimproper use of the substances
contained in the firg-aid kit.

“Any other particularsasmay be prescribed” asreferred to in clause 16(2)(d) would include
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for example that the State be entitled to satisfy itself that any preparations have been lawfully
obtained.

Clause 17 - Permitsin relation to programmesfor medical and scientific purposes

58.

This provison authorises the Minister of Hedlth or other designated person to grant a permit
for the conduct of a programme for scientific or medical purposes, where that programme
requires the import, possession or use of adrug of abuse or analogue, on written application.
Clause 17(2) setsout the required contents of the application, and clause 17(3) theinformation
whichmust accompany it. The Miniger may authorisethe programmeif heissatisfied asto the
matters listed in clause 17(4). Looking at clause 17(4)(b) and the requirement that the
programme be* scientifically viable”, a project which raises substantia doubts asto whether
it can achieveits sated goasis likely to fall on this hurdle. The referenceto “any relevant
protocol” is to either a research protocol ((17(3)(b)) or a clinical trial protocol (clause
17(3)(c)). Clause 17(5) setsout therequired information apermit isto specify, with provison
that it may contain such other particulars as may be prescribed (clause 17(5)(i)). Looking at
clause 17(5)(g)(ii), “record” is defined in clause 3(1)(qq).

Clause 18 - Open individual authorization for certain exportsof controlled chemicals, etc

59.

In respect of those operators to whom the Minister of Hedlth or other designated person has
determined that control measures must gpply, clause 18 makes provison asto open individua
authorisations for certain exports of controlled chemicals, equipment or materids. An “open
individual authorisation” is defined in clause 3(1)(bb) as an authorisation permitting an
operator to export from the enacting State such quantities of controlled chemicas, equipment
or materids to such countries or regions during such periods as may be specified in the
authorisation. Clause 18(1) ligts the information an operator must supply in writing to the
Minigter of Hedlth in order for an authorisation to be granted. The Minister of Hedth may grant
an open individua authorisation elther with or without subjecting it to terms and conditions
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(clause 18(2)). Clause 18(3) states the grounds on which the Minister can refuse an
authorisation, but these grounds are not exhaustive. An operator is not entitled to an
authorisation even if clause 18(3) grounds have not been made out; its grant is subject to the
discretion of the Minigter. Evenif the grounds are made out, the Minister is not compelled to

refuse the authorisation; thisis again |eft to his discretion.

Clause 19 - Extended authorization for related activities

60.

Clause 19 makes it clear that persons who are licensed, registered or who hold permits or
authorisations under Part |1 of the Act for a particular activity are entitled to possess the
relevant drug of abuse or analogue, or controlled equipment or materia for the purpose of the
activity. Solong asthat purpose isrelated to the activity, the possesson islawful.

Clause 20 - Duration of registration, licences, per mits and open individual authorizations

61.

Clause 20(1) makes provison for the duration of registrations and licences, and clause 20(2)
for permitsand openindividual authorisstions. Thetimelimit to be specified isfor the enacting
date to decide, in the light of its administrative practices and procedures.

Clause 21 - Duty of authorized personsto notify material changes, etc

62.

Clause 21 imposes a duty on authorised persons to notify the Minister of Hedth or other
designated person in writing of any materid changes, as specified in clause 21(1), in relaion
to any licenceor permit. Thesefactorsaredl materid to the grant of the licence or permit, and
may lead the Minister to suspend or revoke the licence or permit, or to impose or vary existing
conditions (clause 22). The person is obliged to return his licence or permit to the Minister
aong with the written notification of materia changes within a specified time. Clause 21(2)
imposes a duty on persons to notify the Minigter of Hedlth in writing of materia changesin
relation to any regigtration or open individua authorisation.
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Clause 22 - Variation, suspension or revocation of registration, licences, permits or

authorizations

63.

Clause 22 gives the Minister of Hedlth or other designated person awide range of optionsin
the event of the circumstances specified in clause 22(1). The Minigter is empowered to
suspend or revoke the registration, licence, permit or authorisation, or impose or vary
conditions specified in the licence, permit or authorisation. Sheisnot compelled to do any of
these things, but rather may exercise higher discretion asto what is congdered necessary and
reasonable in dl the circumstances to prevent the risk of diverson of controlled chemicals,
equipment and materids, drugs of abuse or andogues from lawful to unlawful uses. Clause
22(2) obliges personswhoselicence, permit or authorisation is suspended or revoked to return
it to the Minigter of Hedlth within atime limit to be specified by the enacting sate. Wherethe
person has notified the Minister of a materid chance affecting a licence or permit granted to
him/her, heis obliged to return the licence or permit under clause 21(1).

Clause 23 - Duty of operatorsto check and notify suspicious orders and transactions

Clause 23 imposes a duty on operators who are registered, licenced, permitted or authorised
under Part 11, to check and notify the Minister of Health or other designated person wherethe
operator has“reasonable groundsto suspect” that information that it has concerning an order
or transaction involving a drug of abuse, controlled chemica or item of controlled equipment
or materias might be relevant to an offence or a possible offence againgt Part 111 of the Act
(trafficking and related serious offences). The test for sugpicion is an objective one, and will
be judged by what would trigger suspicion inthe minds of most people. Thusif itiscongdered
that the average person would have had reasonable grounds for suspicion, but the operator in
guestion did not, that operator may be held to have failed to fulfil his duty to inform the

Minigter, and thus to have committed an offence (clause 23(2)).
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Clause 24 - Offence for licensed operatorsto deal with unlicenced oper ator

65.

Clause 24 makes it an offence for an operator licenced under Part 11 of the Act in relation to
any drug of abuse to supply to or acquire from another operator in the enacting State any drug
of abuse, unless that operator is aso licenced under Part I1.

Clause 25 - Offencesin relation to drugs of abusein lawful transit

66.

Clause 25(1) makesit an offence for a person to subject adrug of abuse lawfully in trandt to
any process which could dter its nature, or, without ingtructions from either the Minister of
Hedth or Comptroller of Customs or other designated person, open or break any package or
container containing adrug of abuseintrangt. Clause 25(2) makesit an offencefor alicenced
operator to redirect any drug of abuse or controlled chemical, equipment or materia in transit
unless under the authority of aredirection permit issued under Part 1l of the Act.

Clause 26 - Power to limit licensee's stocks

67.

68.

Artide 29(3) and Article 30(2)(a) of the 1961 Convention require that States prevent the
accumulation, in the possession of operators, of quantities of drugsin excess of those required
for the norma conduct of business, having regard to the prevailing market conditions. The
1971 Convention does not refer to thisrequirement in relation to psychotropic substances, but
asthey are subject to the same risks of diverson toillicit channels as are narcotic drugs, it is
logicd that this requirement should aso apply in respect of them. Article 12(8)(b)(iv) of the
1988 Convention provides that States may impose this requirement in relation to controlled
chemicals, but does not oblige them to do so (hence the choice in clause 26(1) as to the

goplication of the provison to controlled chemicals).

The modd law recognises that the amounts “required for the normal conduct of its

business’ will vary from one operator to another in accordance with the different conditions
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under which businessis carried on, and that they will be different in the case of different drugs.
For this reason, clause 26(1) providesthat the Minister of Hedlth isto determinethe maximum
quantities of each drug of abuse and/or controlled chemica for each operator. The Minister
has a consgderable degree of flexibility, in that he can amend at any time any quota (clause
26(2)). Clause 26(3) makes provison for where the Minister is satisfied that a person
authorised to stock a drug of abuse holds a quantity in excess of the person’s annual quota.

Division 3 - Professional Supply of Drugs of Abuse

Clause 27 - Meaning of " authorized person™ and " professional supply"

69.

Clause 27 sts out the meaning of “authorised person” and “professional supply”, defining
the latter widdly.

Clause 28 - Persons authorized to engage in professional supply of drugs of abuse

70.

Clause 28(1) providesthat no one shdl engage in conduct condtituting the professiond supply
of any drug of abuse except a pharmaci<t, a person licenced under subsection 9(1)(b) under
the supervisonof apharmacist, defined in dlause 3(1)(gg), and apractitioner, defined in clause
3(1)(ii). Practitioners would need to prescribe a drug of abuse before administering or
supplying it.  The references to “norms and standards” of pharmacists and practitioners
would incdlude any professiona rules of conduct and ethics applicable to pharmacists, doctors,
dentists and veterinariesin the enacting state. Clause 28(1)(c)(ii) makes dlowance for the fact
that people or animals may need treetment in localities which are remote from the practices of
doctors, dentists or veterinaries and so where direct administration of the drug to the patient
or animd isnot practicable. Clause 28(2) setsout avery narrow exception to the rules set out
in section clause 28(1) where accessto apractitioner isnot reasonably possible on account of

distance. Breach of this provison is subject to a pendty to be specified.
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Clause 29 - Prescriptions

71.

72.

73.

Clause 29 is designed to prevent the improper prescription and use of medicines containing
controlled substances. “Prescription” is defined in clause 3(1)(kk) as meaning a written
direction by a practitioner (defined in clause 3(1)(ii)) that a stated amount of a drug of abuse
be dispensed for the person named in that prescription. Medicd practitioners, dentists and
Veterinary surgeons may prescribe drugs of abuse, provided thisis*in the ordinary cour se of
treatment”, which will be determined by the current applicable standards of treatment in the
professon. The only other category of persons covered are those authorised by the Minister
of Hedlth or other designated person to prescribe specified drugs of abuse in places where
access to a practitioner is“not reasonably possible’. What isnot reasonably possiblewill be

amatter for the Minister or other designated person to decide on.

Clause 29(2) makes provison that drugs of abuse are only supplied to persons who might be
drug dependent, in certain tightly defined circumstances, namely amedical emergency, or inthe
ordinary course of trestment in accordance with a trestment and rehabilitation programme
under Divison 2 of Part IV. A drug dependent person is defined in section 3(1)(q). “A
medical emergency” should be interpreted narrowly, as dther involving a life threatening
gtuation, or where thereis risk of serious injury, or if the person suffering consderable pain,
which could be prevented with such treatment. It isirrdevant for the purposes of this section
whether the person’s drug dependency gave rise to the medical emergency.

Clause 29(3) reflects the officid commentaries to the 1961 and 1971 Conventions, which
considered, despite the silence of the conventions on this point, that gpart from exceptiona
crecumstances, a medica prescription should be in written form, should contain information
identifying the prescribing practitioner as well as the patient or the keeper of the animad for
which the medicine is intended, should be dated and indicate the exact name and the quantity
of the pharmaceutical preparation to be supplied on a single occason.  This enables
enforcement authorities to keep track of the distribution of such drugs and to help ensure the
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74.

controls put in place by the Bill are not evaded.

Clause 29(4) providesthat where the need for treatment is urgent, a prescription may be given
ordly, (ie an authorisation given by a medical practitioner by telephone to a pharmacist to
supply an indicated quantity of agiven drug) provided it is confirmed by awritten prescription
within atime to be specified. States may consder it necessary to require that the pharmacist
dispensing the drug should accept ora prescriptions only from persons specified in clause 29(1)

who are known to himv/her.

Clause 30 - Requisitions

75.

Under clause 30, the issue of arequisgtion for adrug of abuse is an offence unless the person
concerned is a pharmacist in a dispensary in an inditution, any practitioner practicing in an
inditution, or a person in charge of a ward in an indtitution. The requisition must be in a

prescribed form (clause 30(3)).

Division 4 - Commer cial Documentation and L abelling, Records and Security

76.

Divison 4 imposes various reporting and recording requirements and duties on persons
authorised to handle drugs, the observance of which are vita in enabling the supervisory
authorities to exercise control of the activities of such persons, and relevant enterprises or
indtitutions, with aview to discovering any diverson of drugsintoiillicit channds, or any illegd

use of them.

Clause 31 - Commer cial documents

77.

Clause 31 requires operators to keep records of their transactions involving a drug of abuse,
controlled chemicd or item of controlled equipment, by imposing aduty onthemtoincludethe
information specified in the clause in any commercia document relating to such a transaction.
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Clause 32 - Forwarding of import permit in advance to proposed foreign exporter

78.

Clause 32 provides that where the Minister of Hedlth or other designated person issues an
import permit under Part 11 to an operator, the operator isto forward the permit itself, and not
a copy, to the exporter named in it, (in accordance with clause 14(4)(c)) within atime to be
specified. The foreign exporter is thereby provided with a means of determining the legality
of theimport.

Clause 33 - Export permitsto be attached to consgnments

79.

In pardle provison with clause 32, clause 33 requires operators to attach an authenticated
copy of any export permit to each consgnment on export.

Clause 34 - Endorsement and return of export permitsfollowing import

80.

Clause 34 makes provision for the endorsement and return of foreignissued export permitsto
be returned to the rdevant foreign authority after the import consgnment has entered the
enacting sate, or when the import permit has expired without the consgnment entering that
state, with an endorsement specifying the quantity of each drug of abuse, or controlled
chemical, materid or equipment actudly imported.

Clause 35 - Forwarding of redirection permits, etc

81.

In respect of redirection permits issued by the Minister of Health or other designated person
in the enacting State, clause 35 requires that a copy of the permit shall accompany the drug of
abuse, or controlled chemica, materid or equipment at thetimeit isexported from theenacting
state, and the Minigter is to ensure that another copy of the redirection permit is sent to the
foreign authority where the consgnment is redirected.

25



82.

On the issue of a redirection permit in the enacting state, persons holding an export or
redirection permit accompanying the consgnment entering the enacting Sate are required to
give that permit to the Minister of Hedlth, who must then return it to the foreign authority that
issued that permit together with the name of the foreign country to which the consggnment has
been redirected, (through the redirection permit issued in the enacting state), and an
endorsement specifying the quantity of drug of abuse or controlled chemica, materia or
equipment actualy imported.

Clause 36 - Liability to forfeiture of improperly or undocumented consgnments

83.

Clause 36 makes provison for the forfeiture of consgnments of drugs of abuse, controlled
chemicals, materia s or equipment wherethereisreason to believe that the export or redirection
permit isfase, fraudulent or obtained through wilful misrepresentation of ameaterid particular,
theimport permit isfalse, or wherethe drug of abuseisnot accompanied by any import, export
or redirection permit. Enacting states will not need to include this provison if existing non-
specific forfature provisons which would provide for thisare aready in place. The provision
isregtricted by the duty on the Minister of Hedith, if he is satisfied as to the legitimacy of the
consgnment, to release it to the person lawfully entitled to it.

Clause 37 - Drugs of abuseregisters

This dause lays down detailed requirements for the keeping of aregister by the personslisted
in clause 37(1), of the transactions and accompanying details listed in clause 37(2). Clause
37(1) providesthat the register must be kept in accordance with theform prescribed fromtime
to time by the Minister of Hedth. This could include whether it iskept in manua form only, or
in electronic form as wdl. It could not be held soldly in dectronic form on account of the
obligation to sign entries (clause 37(3) and (4)) unless eectronic Sgnature was deemed to be
acceptable by the Minister.
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8b5. “Digposal” asreferred to in clause 37(2)(h) would include the use of drugs for research, or in

the case of manufacture, the use of the drug for the manufacture of other drugs.

86.  Clause 37(6) imposes arequirement on the personswho have aduty to keep adrugs of abuse
register to keep it, and dl prescriptions, requisitions and commercia documents relating to
entriesinit, for atimeto be specified (the mode law suggests 3 years) fter the date of the last
entry in the register, subject to any written direction by the Minister of Hedlth. A time period
of less than a year would not seem appropriate and in the case of persons within clause
37(1)(a) could be contrary to the Conventions if it were less than 2 years (Article 34 of the
1961 Convention and Article 11 of the 1971 Convention).

Clause 38 - Controlled chemicals, equipment and materialsregisters

87.  Clause 38 imposes smilar record keeping requirements on persons granted registration,
licence, permit or open individud authorisation under Part 11 in respect of any controlled
chemical, equipment or materid.

Clause 39 - False or mideading entriesin registersand records

88.  Clause 39 makes it an offence to make or alow to be made fase or mideading entries in
registers and records, with a pendty to be specified. “Record” is defined in clause 3(1)(gq)

as “any material on which data are recorded or marked and which is capable of being

read or understood by a person, computer system or other device’.
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Clause 40 - Duty to notify loss, destruction or discrepanciesin registers

89.

Clause 40 imposes a duty on register keepers to notify the loss, destruction or discrepancies
in regigters, which isimmediate on discovery.

Clause 41 - Safe keeping of drugs of abuse

90.

Clause 41 makes provison for the safe keeping of drugs of abuse. Without such practical
requirements, the control regime would be deprived of much of its force. The Minister of
Hedlthor other designated personisto prescribe what amountsto “ secure storage”’ withinthe
meaning of Article 41(1)(b).

Clause 42 - Dutieswherethereisloss or theft of a drug of abuse or controlled chemical

91.

92.

Clause 42 imposes a requirement on the persons referred to in (@) and (b) to immediately on
becoming aware of it to report the loss or theft of adrug of abuse or controlled chemica. This
duty applies to “any quantity”’ of the drug, and thus there is no de minimis threshold below
which the duty will not gpply.

PART 111 TRAFFICKING AND RELATED SERIOUS OFFENCES

It should be noted that the reach of this Part of the Bill iswider than its other parts, given the
jurisdictiond provisionsset outinclause 2(2). Inthe caseof offencesunder Part 111 committed
outsde the enacting state, in practice the conduct concerned will very likely amount to an
offence in the other state aswell. If the person in question has returned to the enacting tate,
the enacting Sate may refuse to extradite an offender to the foreign state on the grounds that
heisanationd, or aresident of the country. © This provision ensuresthat the enacting state will

© See further the UNDCP model Extradition (Amendment) Bill.
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93.

have jurisdiction to prosecute the person for Part |11 offences committed in the territory of

another state.

As regards a conviction or acquittal for a Part 11l offence in the foreign state, nearly dl
jurisdictions have developed the double jeopardy rule in varying forms, but the basic principle
is that no-one may be tried a second time for an offence of which he or she has aready been
ether convicted or acquitted, and thisappliesto acquittals or convictionsin another jurisdiction.
If thereisa prosecution and either an acquittal or conviction in the other state, any relevant
internationa instruments in place between the enacting State has withthe other state regarding
recognition of judgments will gpply.©

Divison 1 - Trafficking in Drugs of Abuse, Analogues, or Controlled Chemicals, Equipment

or Materials

94,

Clause 98 sets out a factua presumption relating to the liability of corporationsin respect of an
offence againg this Divison.

Clause 43 - Unlawful cultivation

95.

Clause 43(1) makes it an offence to “knowingly cultivate’ a cannabis plant, coca bush or
opium poppy, unless permitted or authorised under the Act. “Cannabis’ isdefined in section
3(1)(e), “coca bush” in section 3(2)(f), and “opium poppy” in section 3(1)(dd). The term
“cultivate’ is given a wide definition in section 3(1)(I) of the Act, and includes “planting,
sowing, scattering the seed, growing, nurturing, tending or harvesting, and also includes
the separating of opium, coca leaves, cannabis and cannabis resin from the plant from

which they are obtained”.

19For example, for some European countries this will be the Schengen Convention, which requires member states
to recognise “final judgments’in each other’s jurisdictions for double jeopardy purposes.
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96.

97.

98.

99.

The dement of intention to cultivate is a necessary component for the offence to be proved.
Acts of negligence are not criminaized under this provison. The court or tribund must be
satisfied that the person did knowingly cultivate the specified plants, and in practice defendants
will often deny the requisite degree of knowledge. 1ssues such as wilful blindness, where the
person closes his eyes to the obvious, or takes an obvious risk, or there were circumstances
in which on an objective test a person in the defendant”s position would have had the requisite
knowledge, will dl be rdevant in determining if the requisite intention existed.

The purpose of cultivation is not referred to in this clause. Where a person has cultivated a
cannabis plant, coca bush or opium poppy for persona use, clause 56 would be the

appropriate basis for a prosecution, rather than clause 43.

The pendty can ether take the form of imprisonment or afine, or both. Table 1 sets out a
diding scae of the maximum pendties of imprisonment or fine, increasing in severity according
to the type of plant involved, and how many of them were cultivated, on the bass of the
perceived degree of harm of the substance.

The enacting state can choose to impose a lesser pendty where the offence involves the
separaion of cannabis or cannabis resin from the cannabisplant. Under clause43(2) the sate
can decide that the maximum penalty in thisinstanceis not to exceed a specified amount of the

rdevant maximum.

Clause 44 - Unlawful import, export, possession for, etc

100.

Clause 44 pendises the import, export, bringing into the State in trangit or the acquisition or
possessionfor such purpose of any drugs of abuse, and ogues, controlled chemical's, equipment
or materias except as permitted or authorised under the Act.
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101.

102.

103.

Aswithclause 43, the element of intention to import, export etc. isanecessary component for
the offence under clause 44(1) to be proved. Drug traffickers frequently use othersto move
drugs across borders, and those persons sometimes do not know that they are carrying drugs.
Lack of knowledge would be a defence, athough issues such as wilful blindness, where the
person closes his eyesto the obvious, or takes an obvious risk, or there were circumstances
in which any person in the defendant”s position would have had the requisite knowledge, will
al berdevant in determining if the requiste intention exiged. Thus if a person suspected he
or shewere being used to carry drugs but made no effortsto make any further checks, or if the
circumstances were such that a reasonabl e person would have been suspicious about whether
he/she was being used to carry drugs, acourt may decide that lack of knowledge will not be

adefence.

Clause 99 of the Bill sets out factua presumptions relating to the possession of drugs of abuse

or anaogues.

Table 2 sets out the scale of maximum pendties in repect of drugs of abuse and anaogues,
increasing in sverity with the nature of the substance involved, and with import or export for
the purposes of supply attracting the most severe pendties. Table 3 sets out maximum
pendties in respect of controlled chemicas, equipment or materid, with offences involving
controlled chemicalsasset out in Divison 1 of ScheduleV attracting the most severe pendities.

Clause 45 - Unlawful manufacture, possession for, etc

104.

Clause 45(1) makes it a crimind offence to knowingly manufacture a drug of abuse or
analogue, or to acquire or possess the same for the purpose of such manufacture, except as
permitted under the Act. “Manufacture’ is defined broadly in clause 3(1)(y). Clause 45(2)
also makes it a crimind offence to knowingly manufacture a controlled chemica, controlled
equipment or controlled materid, or to acquire or possess the same for the purpose of such

manufacture if the person knows or has reasonable grounds to believe that it isto be used in
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the enacting state or elsewhere for the unlawful manufacture of a drug of abuse or analogue,
or in unlawful cultivation of a cannabis plant, coca bush or opium poppy, or other plant which
is a drug of abuse, except as permitted or authorised under the Act. Table 4 sets out the
maximum applicable pendties.

Clause 46 - Unlawful sale, supply, administration, possession for, etc

105.

106.

107.

108.

Clause 46(1) makes it an offenceto knowingly supply or administer to another adrug of abuse
or analogue, or to acquire or possess the same for such purpose, except as permitted or
authorised under the Act. Table 5 sets out the maximum pendties applicable for these
offences. Thenotesto the table highlight the options availableto enacting Satesto differentiate
between maximum pendties on the basis of the quantity of the substance involved in the
offence, distinguishing between acommercid, atrafficable and aless than trafficable quantity.
Evenif thisgpproach isnot adopted, the quantity schedules can il informaly provide guidance
for post-conviction address on pendlty.

“Supply” is defined in clause 3(1)(tt) to cover a wide range of activities which could be
involved in supply.

Clause 46(2) makes it an offence to knowingly supply a controlled chemical, equipment or
materid, or to acquire or possess the samefor the purpose of such supply, if the person knows
or has reasonable grounds to believe that it isto be used in the enacting Sate or € sawhere for
the unlawful manufacture of adrug of abuse or andogue, or in unlawful cultivation of acannabis
plant, coca bush or opium poppy, or other plant which isadrug of abuse, except as permitted
or authorised under the Act, with Table 6 setting out the maximum applicable penaties.

It is for the enacting state to decide exactly what the prosecution needs to prove in relaion to
possession for the purposes of supply. Enacting states may prefer that the prosecution does
not have to prove an intention to supply the particular controlled drug found as opposed to any
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controlled drug (otherwise it might be possible for the defendant to clam that if he was
mistaken as to the true nature of the drug, it isimpossible to prove the intention to supply it).

Clause 47 - facilitating per sonal use by others

109.

110.

111

Clause 47 dedls with facilitation, clause 47(1) providing that except as permitted by or
authorized under the Act, no person shall publish or display, or cause or permit to be published
or displayed anything promoting or encouraging the use of any drug of abuse or andogue for
any purpose other than a medicd or scientific one. Any curtalment of rights of freedom of
expression and thought by this provision is justifiable on public policy grounds. ™ The term
“publish” can be interpreted in many ways according to context (whether it be crimina or
intellectual property law for example), and should be congtrued in accordance with the
jurisprudence of the enacting state. It is for the enacting Sate to ensure that its ambit is
gopropriate; however itissubmitted that asused inthis provision, “publish” should haveawide
meaning, So that is not restricted to information which is made available to the public at large,
or an indeterminate number of persons. The provison is wide enough to cover dl forms of
publishing, for example on a computerised data network, but clause 49 would be the
appropriate bassfor aprosecution for facilitation to use adrug of abuse or andlogue viasuch
anetwork.

Likenmis=“display” isto beinterpreted widely and would cover for example aposter promoting
the use of drugs attached to a door in an office or gpartment building, aswedl asinaclubor a
bar, where a third person may see it. The fact that no other person did see it is not
determinetive of whether this offence has been committed.

Clause 47(2) provides that no owner, occupier or person in charge of any place used by or

accessible to the public shal cause or permit there the unlawful use of any drug of abuse or

(11

See eg. Article 9 of the European Convention on Human Rights.
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112.

113.

114.

115.

116.

andogue. “Place’ is defined in clause 3(1)(hh) as including any land, (whether vacant,
enclosed or built upon, or not), and any premises. The term “used by or accessible to the
public” setsthe scope for this provison. Not only will it apply to areas such as public parks
and recrestional facilities, and places such as cinemas, restaurants, bars and clubs, but aso to
private land or a private place which is not lawfully accessible by the public, but isin fact used
by members of the public in contravention of the owner or occupier’s rights, to use drugs

unlawfully there,

If drugs are being used unlawfully in such a place, the person in charge, if different from the
owner or occupier, isunder aduty to prevent, or take al reasonable measuresto prevent, such

use.

Clause 47(3) makes it an offence to knowingly and unlawfully add to the food or drink of

another person any drug of abuse or andogue without the knowledge of the consumer.

Clause 47(4) should be read in conjunction with clause 29(2), which provides that drugs of
abuse are only supplied to persons who might be drug dependent in certain tightly defined
circumstances, namely by persons referred to in clause 29(1) (except veterinaries who would
not prescribe drugs for people) inamedica emergency, or inthe ordinary course of treatment
under atreatment and rehabilitation programme under Divison 2 of Part IV. “Drug abuser”
is defined in section 3(1)(p) and “drug dependent person” in section 3(1)(Q).

Clause 47(5) makes provision to prevent the supply of any drug of abuse on presentation of
a prescription if the supplier knows or has reason to believe that the prescription is forged,

unlawfully dtered or cancelled, or issued more than atime to be specified before presentation.

The enacting state is to decide what the appropriate penaty would be in relation to offences
under this section.



Clause 48 - Supply of toxic chemical inhalants [to young persons)

117.

Clause 48 prohibits the supply of toxic chemica inhdants to persons (the enacting state can
choose whether to limit this provison to young persons, eg. those under 16, or 18, or 21, or
persons generdly) if the supplier knows or has reasonable grounds to suspect that the person
isacquiring it for the purposes of abuse.

Clause 49 - Facilitation via computerized data networks

118.

119.

120.

121.

This provigon, in prohibiting the fadlitation or promotion of the unlawful cultivation,
manufacture, supply or use of any drug of abuse, andogue or controlled chemica through any
computerised data exchange network, recognises that new methods of fecilitation have
emerged through computer networks such asthe Internet. Thelatter isavailableto anyonewith
access to acomputer and modem, and its content is subject to littleif any regulation. By using
search engines and some carefully chosen keywords, and then pursuing some of the links
returned after the search, it isvery quick and easy to find web pageswith content that promotes
and incites crimind activities, such as promoting the use of drugs of abuseand giving detailed
advice on how these substances can be manufactured. Further, these sites can easily be

created.

Givenclause 2(2), the clause can apply to acitizen of the enacting State, or someone ordinarily
resident there, who seeks to facilitate drug use etc., from anywhere e seinthe world, provided
that (as would be the case with a network such as the Internet) the network involved is

accessible in the enacting State.

“Data’ isdefined in dause 3(1)(m) asmeaning “repr esentations, in any formof infor mation

or concepts'.

Clause 49(2) makes it an offence for a server supplier, defined in clause 49(1), to supply any
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122.

123.

124.

online server facility which alows accessto adatanetwork such asthe Internet for the purpose
of enabling another person to offer through such anetwork blein the enacting state, any
data whose purpose or effect is, inter alia, to facilitate the use of drugs. On its face this
provison is extremdy wide, inthat it would catch employerswho alow their employeesto use
anetwork such asthe Internet in the normal course of their employment, and whose employees
then go on to use it for such a purpose; the provision does not require knowledge on the part
of the employer, but would cover an employer who is recklesdy indifferent as to the use
employeesmadeof it. However, it must be read in conjunction with clause 47(3) which would
normely ensure minimal risk of abuse because of appropriate exercise of prosecution
discretion. Therisk of misusewould befurther safeguarded by appropriateindustry standards.

Clause 49(2) would cover data put on the system which enabled usersto discover thelocation
of other data whose purpose or effect wasto permit, incite, facilitate or promote the activities
gpecified in that provison.

What amountsto “reasonable steps’ within the meaning of clause 49(3) will vary according
to the circumstances, eg. in the case of companies, the number of employees, the nature of the
company’s business, what measures (if any) are in place for the control or monitoring of data
network use by employeesetc. Inthe case of “cybercafés’ anotice on display prohibiting this
activity may be deemed sufficient.

Clause 49(4) prohibits the inputting of any datainto such anetwork blein the enacting
state datawhose effect would be to permit, incite, facilitate or promote the activities specified.

Clause 50 - Conspiracy, attempt, aiding and abetting, etc

125.

This provision reflects Article 3(1)(c)(iv) of the 1988 Convention, and expresdy provides that
aperson committing an offence againg this section isliableto be punished on conviction by the
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126.

127.

128.

129.

130.

same pendty as would be gpplicable if the person were convicted of the primary offence.

The various ways in which individuas may involve themsdvesin crimind activity are dassfied
differently in different nationd lega systems, and so the clause employsawide variety of terms
such as conspiring, ading, abetting and procuring, in order to cover as wide a range of the

possible permutations of involvement in a secondary offence as possible.

Secondary partiesmay haveadegree of actud participation in the crimind activity (eg. by being
present), they may provide some degree of assstance by aiding, abetting, counselling or
procuring conduct which condtitutes an offence againg the Act, they may join in the devisng
and planning of the crime in association, conspiracy or attempt, they may encourage its
commissionor providetechnical advice by inciting, urging or encouraging, or they may actudly
join in an attempt to carry out the prohibited conduct.

“Agreement” for the purposes of section 50(2)(a) is to be interpreted very widely, to cover
any form of agreement indluding ora agreement, however informd.

In clause 50(2)(b), the withdrawa of the agreement can cover any form, but the tribund or
court must be stisfied asto the intention at the relevant time of the individua concerned to no
longer be any part of the agreement. Looking a clause 50(2)(b)(ii), in the first drafting
dternative, “ a reasonable effort to prevent the commission of the agreed offence” does
not necessaxily involvereporting it to the authorities, in contrast to the second dternative which
imposes this as arequirement for a“not guilty” finding.

Clause 50(2)(c) closes a possible loophole for conviction, in that this provison ensuresthet it

IS no defence againgt a charge of conspiracy for a person to claim that the commisson of the
principa offence wasimpossble.
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Clause 51 - Assisting etc., in the commission of an offence abr oad

131.

Clause 51 isan optiona clausefor enacting states, under which aperson could be prosecuted
for asssting in or inducing in the enacting state the commission of an offence in any place
outside that state, which is punishable under the law of the foreign state, and which relates in
wholefin part to the control of any drug of abuse, andogue, controlled chemical, equipment or
materid. 1t may risk doublejeopardy, in that the person may beliableto prosecution under the
law of the foreign date dso, for asssting or inducing the commission of an offence in the
foreign state, depending on the jurisdictiond reach of itslegidation (see commentary at start of
Part I11).

Divison 2 - Further Provisonson Penalties and Sanctions

Clause 52 - Groundsfor aggravation

132.

133.

Clause 52, which sets out the grounds for aggravation of offences againgt Part 111, reflectsthe
provisons of Article 3(5) of 1988 Convention, in setting out a list of relevant factud
circumstances as guidance to the seriousness of an offence. Specific legidation will not be
required if the practice of the courts in the enacting state dready meets this condition through
exiging sentencing guidelines, whether legidative or otherwise. The provison is mandatory in
that the courts must takeinto account the specified factorsin determining the nature and extent
of any penalty to be ordered in relation to any person convicted of an offence under Part 111,
but the legidation does not go on to state the effect that those circumstances should have onthe
sanction imposed which is a matter |eft to the discretion of the court.

“Organised criminal syndicate’ would cover any arrangement, however informd, of agroup
of three or more persons existing for a period of time and having the am of committing a
serious crime in order to, directly or indirectly, obtain afinancid or other materia benefit (use

the latest definition in draft Convention against transnational organised crime).
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134.

135.

136.

The “other illegal activities’ referred to in clause 82(a)(ii) would not necessarily be serious
offences themsdves.

“In a state of recidivism” would include cases where offenders had committed one other
offence prior to the conviction under the Act. The offence need not be drug related, but its
nature may be relevant in determining the pendty for the conviction under the Act.

Section 52(b) identifies circumstances surrounding the offence which render it more serious,
ether in terms of who committed the offence, or the environment in which it was committed.
Section 52(c) focuses on the person to whom drugs were supplied or offered to, identifying
circumstances where he/sheis particularly vulnerable. Section 52(d) looks at the effect of the
drugs supplied on the person who took them.

Clause 53 - Alter nate sanctions

137.

138.

Clause 53(1) makes provison for dternate sanctions other than imprisonment in respect of
offences committed under Part |11 of the Act, an approach whichisin linewith Article 3(4)(a)
of 1988 Convention, which provides that “each Party shall make the commission of the
offences established in accordance with paragraph 1 of this article liable to sanctions
which take into account the grave nature of these offences, such as imprisonment or
other forms of deprivation of liberty, pecuniary sanctions and confiscation.” “Other
forms of deprivation of liberty’ would include sentences such as pend servitude, or
confinement in alabour camp provided for under somelegd systems, and some non-custodial
measures, such as house arrest or curfews, which may be combined with other forms of

supervison such as eectronic monitoring.

Clause 53(2) reflectsthe terms of Article 3(4)(c) of the 1988 Convention. Casesof “aminor
nature” would not includethose wherethere are aggravating circumstances as set out in clause

52. Rdevant factors will include the nature of the substance and amount of it involved in the
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offence.

Clause 54 - Optional additional sanctions

139.

Clause 54(1) providesthat acourt in the enacting State can, in addition to ordering any penalty
specified in rdation to that offence, or any dternate sanction under clause 53, make atreatment
order pursuant to section 61. Clause 54(2) setsout an optiona provisoninthe caseof foreign
nationas convicted of an offence againgt Part |11 of the Act (or the Act asawholeor any other
Part), for the court to order the withdrawal of the person’svisa, deportation or prohibition on
reentry to the enacting State.

Clause 55 - Suspension and revocation of suspension of sentences

140.

Clause 55 provides for the suspenson and revocation of sentences in the case of young
offenders (age to be specified) or firgt offendersin cases where the court consdersthat itisin
“the interests of justice” and “not contrary to the broader public interest” to make such
an order. What is meant by these terms is to be determined by the jurisprudence of the

enacting date rather than international principles.

PART IV - DRUG ABUSE

Division 1 - Personal Use-related Offences

141.

Artide 3(2) of the 1988 Convention provides that parties are to adopt such measures to
establish as a crimind offence under their domestic law, when committed intentionaly, the
possession, purchase or cultivation of narcotic drugs of psychotropic substancesfor persona
consumption contrary to the provisons of the 1961 and 1971 Conventions. Although the
definition of illiat traffic in Article 1 of the 1988 Convention extends to personal use offences,
there are Sgnificant differencesin the trestment afforded to the former in the framework of the

Convention as awhole, for example in respect of sanctions, to reflect the more serious nature
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of offences not involving persond use, and these differences are reflected in the modd law.

Clause 56 - Cultivation or possession for personal use

142.

143.

144.

145.

Clause 43 would aso cover cultivation for persona use, but clause 56 would be the
appropriate bads for prosecution of an offence involving cultivation for persond use
Possession for the purposes referred to in clauses 44, 45 and 46 is to be distinguished from

possession for persond use under this provision.

To fadlitatethisdigtinction, enacting states may wish to insert provison dong thelines of clause
56(2). Thisclause sets out provison for enacting states who wishto build in to the legidation
a presumption in relaion to cannabis that the cultivation or possesson of more than the
prescribed quantity or prescribed weight of it shall be presumed not to be cultivation or
possession for persona use, unless the person concerned satisfies the specified court to the
contrary. Asthe notes to the model law caution, the state would need to link but differentiate
between the offence and pendty in this clause, and for the cultivation of cannabis offence in
clause 43, and the possession of cannabis for the purposes specified in clauses 44, 45, and
46.12

Clause 56(1)(ii) enables states to insert the name of drugs of abuse which are not yet under
international control, but which the enacting state wishes to list to protect againg its
introduction into the state, such asthe khat plant.

The 1961, 1971 and 1988 Conventions do not require that actua drug consumption be

established as a punishable offence, and nor does the mode! |aw does contain such provision.

(12)

Further, although the prescribed quantities and weights in the Bill are broadly accepted international

standards that would assist in such an approach, enacting states should be aware that there are practical problems
in implementing them, for example should the weight be taken as that of ayoung crop, just the leaves of the crop,
dried weight etc.
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146.

147.

148.

149.

As with the Conventions, the issue of non medical consumption is referred to indirectly by
reference to the intentional possession or cultivation of controlled substances for persond

consumption.

Clause 56(3) providesthat possession for persona use of andogues, and other drugs of abuse

apart from cannabis, coca bush or opium poppy, is an offence, unless the circumstances

specified in clause 56(3)(a) apply.

The penalty applicable in respect of offences against clause 56(1) and (3) is dependent on the
substance involved, and in the case of cannabis, if clause 56(2) is adopted, the prescribed
quantity or weight. If the amount involved is less than the prescribed quantity or weight, this
provison will apply. If itismore, clauses 43, 44, 45 and 46 would be relevant. Which one

of those clauses would apply would depend on the circumstances.

Clause 56(4) provides that sections 52 and 54 are to apply to offences againgt clause 56(1),

and thus not to offences under clause 56 involving analogues or other drugs of abuse.

“Animal” asreferred to in clause 56(3)(ii) is defined in clause 3(1)(c).

Clause 57 - Carrying of drugs of abuse by international travellers

150.

Clause 57 makes provison for the carrying of drugs of abuse by internationa travelers
undergoing treatment of a medica condition. Unlike clause 16, the means of travel is not

gpecified (clause 16 would gppear to be limited to flights and journeys by ship).
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Division 2 - Treatment and Rehabilitation

151.

It is now widdy recognised that drug abuse is a serious debilitating disorder, and that drug
abusers need professond help to overcome their addiction and to reintegrate into the
community. Thisneed is reflected in this divison, which makes provison for treetment and
rehabiliation of a specified category of drug abusers at the discretion of the court or other
adjudicating body, in conjunction with a trestment assessment pand. In providing treatment
as an dternative measure to pend sanctions, the am is to take into account the medical
condition of the person and to keep that person away from an environment where the
opportunitiesto abuse drugsagain are great. However, enacting states should be aware of the
condtitutiona implications such provisions raise, such as the interference with the rights of

freedom of the individua.®

Clause 58 - Meaning of " treatment” and " approved treatment centre"

152.

Clause 58 defines the meaning of “treatment” and “approved treatment centre” for the
purposes of the Act in wide, non-exhaudtive terms. “Treatment” could for example include
phamacologicd trestment (such as prescribing methadone), but would typicaly include
counsdling, therapy and drug education. A rehabilitation programme could include the
provision of further education, job placement and skill training. The provisons focus on drug
abusers (defined in clause 3(1)(p)) and drug dependent persons (defined in clause 3(1)(Q)).

13 For example, in 1997, the German Federal Constitutional Court (the Bundesvertassungsgericht) declared that
forced treatment for substance abuserswhichinvolved incarceration in adrug treatment centreregardl essof whether
there was any possihility of effective treatment, was unconstitutional. The Court based its attack on provisionsin
the constitution dealing with the right of freedom of the person. The court held that thisright protected individual s
from such incarceration unless there is a greater public safety interest in continuing withit. The court considered
that this public safety interest would be served only if the patient had arealistic possibility of rehabilitation.
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Clause 59 - Treatment panels

153.

Clause 59 makes provision for treatment panels, to consst of a specified number of persons
who are gppointed by the Minister for Hedlth, and who are judged to be “fit and proper” for
the purpose. This will depend on their qualifications, experience and judgment. The
requirement for one member to have legd qudifications and experience, and the others
knowledge of the psychologica, physica and socid problems connected with abuse of drugs
and analoguesis designed to ensure the pand is balanced and well informed to take decisons
on the most appropriate action for the individua concerned.

Clause 60 - Personswho voluntarily submit for treatment

154.

Clause 60 providesthat those personswho have committed an of fence against clause 56 of the
Act only, that is cultivationor possession of cannabis, coca bush or opium poppy for persona
use, and who before being arrested or charged for that offence voluntarily present themselves
to an approved treatment centre for treatment, and undertake and successfully complete the
trestment without committing any further offence, elther shal or may not be prosecuted for that
offence or beidentified to the public, depending on the policy choice of the enacting Sate. The
assessment of whether the treatment has been successfully completed will be undertaken by the
training centre.

Clause 61 - Treatment orders

155.

Assessment under atreatment pane for offenderswho have committed an offence either under
the influence of drugs or in order to use drugs or obtain resources to use them, can be limited
under Clause 61(1)(a) to offences under the Bill, or can be extended to offences under any
other Act or specified Acts. The court or other adjudicating body has adiscretion to order that
the offender submit to an assessment by a treatment assessment panel. An obvious example

of where a court could decide such an assessment is not appropriate is if the offender has
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previoudy (and thus unsuccessfully) undergone trestment. It isfor the panel to decide whether
the person is to undergo treatment, rather than the court. Where the pand does so decide,
clause 61(2) providesthat it isfor the court to order the person to submit to trestment, and to
impose conditions relating to the supervision of the person in relation to such trestment. Under
clause 61(2)(a), the trestment can ether be specified by the court at the time it makes the
order, or, to take account of changing circumstances, can be proscribed from time to time by

an assessment pandl.

Clause 62 - Suspension of penal sanctions

156.

When the court orders the offender to submit him/herself to specified treatment, it has the
power to order that any or al of the penalties and sanctions under Part 111 or section 56 (or
where clause 61 has been extended to other legidation, provisions of such legidation) be
suspended. Thus the pendties or sanctions will not teke effect immediately, but could be
activated where the person does not compl ete the course of treatment (clause 64), or breaches

specified conditions gpplying to it.

Clause 63 - Dischar ge of penal sanctions

157.

Orders made under Part 111 or section 56 are to be deemed to be fully served and discharged
in relation to the offence in respect of which they were made, if firstly the person completes
trestment ordered under clause 61(2)(a) to the satisfactionof the trestment assessment pand,
and secondly commits no further offence of any description within a specified time from the
conviction. In respect of any other offence, the court has a public interest discretion to

discharge any orders, having taken into account a report of a treatment assessment pand.



Clause 64 - Revocation of suspension orders

158. If a suspension order under clause 62 is revoked, time spent in trestment counts as time
towards the discharge of any relevant orders made under Part I11 or section 56, or any other

Act.

Clause 65 - Offencesin reation to treatment orders

159. Clause 65 specifies offences in relation to trestment orders, with a defence of “a reasonable

excuse’.

PART V ADMINISTRATION, COMPLIANCE AND ENFORCEMENT
Division 1 - Inspection for Compliance

Clause 66 - Appointment of ingpectors

160. Clause 66 makes provision for the appointment of inspectors. The duties of such ingpectors
are to be prescribed by the Minigter.

Clause 67 - Ingpection of authorized premises and operations

161. Clause 67 links with the regigtration, licencing and permit system established under Part 1 of
the Bill, making it mandatory for certain information to be provided to theingpector by persons
registered, or holding alicence or permit under Part 11, failing which an offence will have been

committed.

Clause 68 - Power s of inspectors

162. Clause 68 confers wide powers on ingpectors to enter premises or any place specified in that

provison, and to take action once they have so entered. “Premises” is defined widdy in
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section 3(1)(jj), and includes the whole or part of a structure, building, aircraft or vessdl.
Unlike the ingpection of approved treatment centres (clause 69), inspection cannot be carried
out at night, or outside“ordinary business or professional hours’, the meaning of which may
vary from country to country. Inspectors could be assisted by members of the police. They
are limited to usng “necessary and reasonable force.” Thereisno precondition before the
exercise of the powers that a breach of the Bill’s provisions be suspected, alowing
spot/random checks. Clause 68(2) liststhe wide powers of inspectors once they have entered
in accordance with clause 68(1). Clause 68(5) places a duty on an ingpector to immediately
report to the Commissioner of Police or other specified person where s/he becomes aware of

apossble offence againgt Part 111 of the Bill.

Clause 69 - Inspection of approved treatment centres

163.

Clause 69 ensuresthat trestment centres are aso subject to an ingpection regime, in order that
any breaches of the provisions of the Bill can be monitored and dedlt with. The clause confers
powers on inspectors to ingpect approved treatment centres “at any reasonable hour of the
day or night” and sets out the widdly drawn powers available to them.

Clause 70 - Ingpectorsto produce authority

164.

In view of the wide powers conferred on ingpectors by clauses 68 and 69 of the Bill, it was
consdered necessary to impose some checks on their exercise. Thus clause 70 requires an
ingpector to produce an identity card to the person in charge of the place entered. If the
inspector does not do o, he has no authority to remain, or to impose requirementsin exercise
of his powerson personsin the premises. “ Place” isdefined in clause 3(1)(hh) asincluding any
land, (whether vacant, enclosed or built upon, or not), and any premises.
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Clause 71 - Obstruction of inspectors, etc

165.

Clause 71 imposes a duty not to obstruct or hinder an ingpector, and to comply with hisher

reasonable requirements. Clause 114 establishes such obstruction as an offence.

Division 2 - Investigation of Offences Against Part 111

166.

This Divison makes provison for the methods which can be used to investigate offences againgt
Part I11 of the Bill. The extent of some of the powers will be controversid, inthet investigetive
techniques such as controlled ddivery operations, or use of covert monitoring devices clearly
have implications for the rights of privacy for individuas, and raise data protectionissues. The
condtitutiona requirements of the enacting state in respect of such rights should be borne in

mind when the adoption of these clausesis considered.

Clause 72 - Use of covert monitoring devices

167.

Asimportant rights of privacy of individuds are a stake when hidden monitoring devices are
used, the person specified in clause 72(1) who is empowered to make an application to a
court must be sufficiently senior, hence the suggestionsin square bracketsin the draft. For the
same reason it isimportant to impose atime limit on the powers granted (clause 72(2)). Under
clause 72(3), evidence obtained under a clause 72(1) order is admissble in any proceedings
“relating to” an offence againg Part 111 of the Bill (the use of this language means thet this
phrase goes wider than the offences themselves and could include ancillary proceedingsto an
offence governed by Part I11). This provison applies “notwithstanding any law to the
contrary”, whether it be statute or principle of common law. The “suspicion on reasonable
grounds’ test in clause 72 isaless burdensome test than requiring there to be an actud belief,
on reasonable grounds. The gpplication to the court or other judiciad body can be made in
person, or by telephone or fax (clause 80), subject to the relevant rules of procedure.



Clause 73 - Undercover and controlled delivery operations

168.

169.

170.

Clause 73 deds with undercover and controlled delivery operations. Article 11 of the 1988
Convention was the first international text to endorse the practice of controlled ddlivery, asa
wegpon to facilitate the identification, arrest and prosecution of the principas, organisers and
financiers of the offence, rather than just those involved a alower leve, dthough it recognised
that such a procedure might not be possible in some states due to the existence of certain
principles of domestic law. Clause 73 isdrafted on the basisthat the procedureis permissible
in the enacting state, dbeit with safeguards. While Article 11 envisages the use of controlled
ddivery a theinternationd leve only, clause 73 dlowsthistechnique to be used on the nationa

levd.

Controlled ddivery operaionsruntherisk of entragpment (see clause 73(4)(b)(ii)). Entrapment
can be seen asfdling into two categories. Firgly, when the rdevant enforcement authorities
provide a person with an opportunity to commit an offence without acting on a reasonable
suspicion that the person is dready engaged in crimina activity or pursuant to a bona fide
inquiry, and secondly where athough the authorities have such a reasonable suspicion or are
acting in the course of a bona fide authority, they go beyond providing an opportunity, and
induce the commission of an offence. To avoid entrapment, the clause uses a test of
“reasonable grounds of suspicion” that the person concerned has committed or is about to
commit an offence againg the Act. If such grounds do not exist, the enforcement officers are
acting outsdetheambit of thisclause, and the protection offered by clause 73(8) will not apply.
In mogt jurisdictions, public interest immunity rules would not exempt the officers 4

“Controlled delivery” is defined in clause 3(1)(i), which draws on the definition set out in
Artide 1(g) of the 1988 Convention. The use of controlled ddlivery is adlowed only for the

(14)

See eg. Rv Campbell, (decision of the Supreme Court of Canada of April 22 1999) wherein the context of

a‘“reversesting” operation by the police involving the sale of cannabis, the Court took the view that there was no
blanket immunity for illegal acts by the police.
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171

172.

173.

174.

purpose of identifying the offenders involved. Given that controlled ddliveries are dangerous
and delicate operations, putting at risk the officersinvolved, they should only be authorised by
asenior personwhoiscgpable of ng the advisahility of taking such action, hencethehigh
level of suggested persons specified clause 73(1). Also, adecison at thisleve isdesgned to
prevent an investigation or prosecution againgt the suspected offenders by officiaswithout lack
of knowledge of the planned controlled delivery.

The senior officid named in clause 73(1) has a discretion as to whether he or she gives
approva for acontrolled delivery, acting on evidence put before him, but must in every case
have reasonable grounds of suspicion. Thereferenceto “classes of persons’ in dause 73(1)(b)
is designed to avoid any logidticd difficulties that might arise if a Specified person was ungble
to participate.

The activities specified in clause 73(2) are not exhaudtive, o as not to restrict the gpplication
of the dlause, and for the same reason other applicable law is not dlowed to interfere with
these activities (“notwithstanding any law to the contrary...”). Looking at clause
73(2)(b)(ii), the enacting State could choose to restrict thisto any serious offence, asdefined
in clause 3(1)(ss), depending on whether clause 3(1)(pp) refers to an offence or a serious
offence. Clause 73(3) refers to “undercover operations’, which are defined in clause

3(1)(z2). Again, thetest is one of suspicion of reasonable grounds.

Clause 73(4) setsout the criteriawhich must befulfilled in order for the specified personto give
anapproval for underground operations, which isdesigned to provide checkson the use of this
procedure to ensure that it is only utilised where there is a good chance of results being
obtained, and that it is not abused to launch undercover operations which have not been
thought through or are smply speculaive.

The wording of clause 73(4)(a) reflects the fact that the name and profile of the person
suspected might not be known. Clause 73(4)(b)(ii) is designed to guard againgt the risk of
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175.

176.

enticing a person to commit acrimind offence. The inducement by law enforcement officers
or their agents of another person to commit a crime, for the purposes of bringing charges for
the commission of that artificialy provoked crime, involves abetting the commission of acrime,
Thisisitsef acrime, and isseverdly curtailed under the congtitutiona law of many states, hence

this provison.

Clause 73(4) dlowsfor therenewd of gpproval for specified periods of time, with an additiond
requirement in clause 73(6) that the instrument of approva or renewa should be given to the
Attorney Generd, or other specified senior figure.

Clause 73(8) needs to be included given that the law enforcement officers or their agents, in
abetting the commission of a crime, or indeed taking part themselves in the commission of a
crime, would but for this provison have committed an offence punishable in accordance with
the provisonsof the Bill. Clause 73(9) isatrangtiond provison, in providing for the operation
of this clause before the commencement of the Bill, provided subsection 4(a) and (b)

requirements are met.

Clause 74 - Monitoring of the mails

177.

Article 19 of the 1988 Convention makes provison deding with the use of the mails for the
purpose of illicit traffic in drugs and psychotropic substances. As the commentary to that
provison gaes, the red difficulty is in reconciling law enforcement needs with the well
established principle of freedom of trangt, which preventsthe opening of mail in atranst State.
What is meant by “the mails’, asreferred to in the heading of clause 74, could be subject to
different interpretations, given the growth in commercid express and courier services to
supplement those of the public posta adminigtration. The commentary to Article 19 of the
Convention suggedts that areasonable interpretation of “the mails” in that Convention, in the
light of the object and purpose of Article 19, would be to consider that it covers the public

postal servicesand private operationswhich offer acomparable service, and thisinterpretation
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178.

179.

seems appropriate here.

The criteriato be fulfilled for the detention of a conagnment isthat the specified officid, who
should be a very senior police or customs officid given the nature of the powers to be
exercised, is that the mall consgnment “ may contain evidence of the commission of a
serious offence.” Thusit is not necessary that it is suspected that the conagnment actudly
contains drugs of abuse or psychotropic substances - it would be sufficient for example if it
were suspected on reasonable grounds that the consignment contained a document which

implicated a person in the commission of aPart |11 offence.

In view of the principle of freedom of trangt, as a further check on the exercise of powers
interfering with that freedom, the drafters of the Bill suggest that the power to open a detained
condgnment is given to ajudicid body, rather than to the Commissioner of Police or Customs
Collector, and on the basis of information on oath. Thetest is one of reasonable grounds for
bdief, which is a higher burden than reasonable grounds to suspect. The applicetion to the
court or other judicia body can be madein person, or by telephone or fax (clause 80), subject
to the relevant rules of procedure.

Clause 75 - Accessto computer systems

180.

The number of people communicating by computer, particularly in news groups and by e-mall,
is growing. Techniques such as encryption, (which encodes the message dectronicaly by
means of a "key" which is not a physical object, but rather a mathematica formula - an
agorithm) have developed to keep such communications secure.  Unfortunately these
techniques are being used to conced from enforcement authorities the exchange of materia
connected with criming activities. Itisthereforeessentia thet theterm “access to data” inthis
provison must be interpreted widely, given that an encrypted document is usdess to
enforcement officids if they cannot reverse the encryption procedure and read or see what it

contains. Thus“access’ should mean not just access to the document or communication, but
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aso the meansto decipher it, unlessthereis other legidation in place to ensure the encryption

problem is dedlt with.®

181. Inevitably thisis an areawhere law will inevitably lag behind technology. Already the use of
encryption keys can be circumvented technologically by techniques such as steganography, ie
the burying of information within one pixe of an otherwise innocuous image or noise. Thisis
becoming ever more commonplace and, when done properly, cannot be detected or proven.

Agan “access’ should be interpreted to cover such techniques.

182.  For the samereason, other termsin the provison should beinterpreted widdy. A “computer
system” would include any computer which is part of aloca network systlem. The provison
applies to any person who has “custody or control” of such a system, and could include an

employee who has de facto control over his employer’s system.

183. The application to the court or other judicia body can be made in person, or by telephone or
fax (clause 80), subject to the relevant rules of procedure. Such force as is reasonably
necessary in the circumstances can be used by the police officer or other designated officia

(clause 81).

S Thereis currently apublic policy debatein many countries about the need to legisl ation to deal with encryption,
which centres around the bal ance to be drawn between the need for privacy and protection of free speech, and the
need to prevent and detect criminal and other harmful activity. In the UK the Electronic Communications Bill,
published in draft on July 23 1999, deals with issues arising out of electronic media. Part 111, Investigation of
Protected Electronic Data, attemptsto deal with the policing problem. It givesauthoritiessuch asthe police, Customs
and Excise, and the security services, the power to obtain the key to decode encrypted material already seized under
existing statutory powers. When encrypted dataislawfully seized, anotice can be served pursuant to the proposed
statute under awarrant or authorisation issued by ajudge or the Secretary of State. This notice can be served on
any third party whom it appears may have the key to decipher it. The sanction for refusal to comply is up to two
years jail and this is compounded by an additional offence carrying up to five years jail where the notice contains
asecrecy provision and the person served makes unauthorised disclosure to any other person.
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Clause 76 - Search warrants

184. Clause 76 makes provison for the issue of search warrants empowering a police officer or

185.

186.

other specified officid to enter aplace specified in clause 76(1) to search for theitems specified
in thet provision. Such forceasisreasonable or necessary could be used to enforce the power
of entry. Thetest isone of having reasonable groundsto believe, higher than that of reasonable
grounds to suspect. Where a warrant has been issued, the police officer or other specified
person can search any person found &t the place, or any person whom he or she reasonably
believesto be about to enter or to have recently left the place. “Recently” is opento anumber
of interpretations, but in this context a reasonable interpretation would mean the time elgpsed
would ordinarily be afew hours or less, and in any event would not stretch beyond aday. The
gpplication to the court or other judicia body can be made in person, or by telephone or fax
(clause 80), subject to the relevant rules of procedure. Such force asisreasonably necessary
in the circumstances can be used by the palice officer or other designated officia (clause 81).

Clause 76(3) sets out wide powers of seizure additiond to those set out in the warrant.

Looking at clause 76(1)(c) and 76(3)(c), “property derived from an offence” isdefined in
clause 3(1)(pp). “Property’ isdefined widdy in cause 3(1)(00), usng the same definition as
the Mutual Assistance model law, so that it covers red or persond property of every
description, whether Stuated in the enacting State or esewhere, and whether tangible or
intangible, and includes an interest in any suchred (ieimmoveable property such asaland or
building) or persona property. Itisfor the enacting state to decide how widdly clause 3(1)(pp)
should extend, that is whether it should extend only to property derived from a serious offence
(defined in cdlause 3(1)(ss)), or morewiddy to other crimind offences under other statutes. The
width of this definition will affect the ambit of these provisons.



Clause 77 - Search and seizure without warrant in emergencies

187.

188.

Clause 77 confers emergency powers where the specified person believes on reasonable
groundsthet if those powers are not exercised, evidence could be concealed or destroyed.
The scope of clause 76 will determine the scope of clause 77, in that if clause 76 only extends
to property derived from a serious offence, then clause 77 will be smilarly limited. The
emergency powers are drawn quite widely, recognising that there isaneed for prompt action
in certain circumgtances in which a delay in authorisation could lead to the loss of evidence.
Such force as is reasonably necessary in the circumstances can be used by the police officer
or other designated officid (clause 81).

Clause 77(1)(a) refersto” any thing connected with an offence”, which would cover things
used to commit an offence, or to facilitate the commission of an offence. Clause 77(4)
empowers the police officer in question or other specified officid to stop any vehicle, vessd or
arcraft where he believes on reasonabl e grounds that anything connected with an offenceison
or inthe vehicle, vessd or aircraft. Because of the extengve nature of these powers, and the
fact that because of their very nature a checking process cannot be applied at the time, the
drafters of the Bill have inserted sub clauses (5) and (6), by which a person aggrieved by the
seizure of something under this provision can gpply to anamed court or other judicia body for

judicia review of the action which led to the seizure.

Clause 78 - Searching a person and clothing

189.

Clause 78 provides for asame sex search of persons. Such force asis reasonably necessary

in the circumstances can be used by the police officer or other designated officia (clause 81).
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Clause 79 - Internal body cavity searches

190. Clause 79 makes provision for intimate body searches, and for an order to be made by acourt
or other judicia body inthe event of non cooperation. Non cooperation without areasonable
excuseis made an offence. The gpplication to the court or other judicia body can be madein

person, or by telephone or fax (clause 80), subject to the relevant rules of procedure.

Clause 80 - Applications made by use of telecommunications

191. Anapplicationto acourt or other judicia body for the use of a covert monitoring device, for
monitoring the mails, granting access to a computer system, searching premises or for an
intimate body search, can be made by telephone or fax, subject to the relevant rules of

procedure.

Clause 81 - Use of force

192. Clause 81 provides for the use of as much force ‘as is reasonably necessary in the
circumstances’ by a police officer or other designated person for the exercise of the powers
conferred under clause 75 (access to computer systems), clause 76 (search warrants), clause
77 (emergency search warrants) and clause 78 (searching aperson, and clothing). Suchatest
is frequently utilised in regulating the operationd powers of police officers and other law
enforcement officids, and so abody of jurisprudence will have been developed.

Clause 82 - Temporary detention of certain suspects

193. Clause82 providesfor thetemporary detention of certain suspectsfor questioning. Extensions
up to a suggested maximum of 96 hours to be granted either by a court or DPP/AG or other
specified person, only where it isin the interests of justice to do so and not contrary to the
broader public interest.
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Clause 83 - Power to destroy cannabisand other unlawful crops

194.

Clause 83 confers a power to destroy cannabis and other unlawful crops which are growing
in the wild. Provision can aso be inserted in respect of crops which are being cultivated
unlawfully, whether or not for persond use. Because the power can be exercised without
warrant, with such assistance and force “as is reasonable”, and further that it enables the
police officer not just to seize samples but to actualy destroy the crops, it must gppear to the
officer on reasonable grounds that the crops are growing in the wild or being cultivated
unlawfully, and it issuggested that in the latter case, there arefurther checksas set out inclause
83(2). Because of the logigtica difficulties which might be expected in fulfilling the criteria set
out in clause 83(2), states may not wish to include these provisons, and rely instead on the
search powers set out in clauses 76 and 77.

Division 3 - Post seizure Procedures

Clause 84 - Callection and processing of evidence at seizures

195.

Asit isimportant to ensure for evidentid purposes that materid which is collected is properly
catal ogued, clause 84 makes provision for the collection and processing of evidence a saizures.

Clause 84(5) is designed to ensure that the evidence is safeguarded.

Divison 4 - Scientific Analysis

Clause 85 - Designation of analysts

196.

Clause 85 provides for the desgnation of analysts for the purpose of the Act and any

regulations made under it, who can resde and/or practice outside the enacting state.
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Clause 86 - Sampling and analysis of bulk seizures of prohibited plants, drugs of abuse,

analogues, precursors, etc

197.

Clause 86 provides for the sampling and andyss of seizures, within a time limit to be
Soecified®.

Division 5 - Disposal of Seized Drugs of Abuse, Analogues and Precur sors

Clause 87 - Early disposal of seized drugs, chemicals and analogues

198.

199.

Clause 87(2) makes provison for the DPP or other specified officid to gpply to amagistrate
or other specified person or body for the disposal of drugs, anaogues or chemicaswhich have
been seized, where proceedings are likely to be brought against any person (known or
unknown), it isunnecessary to preserve dl the substances, and the criteriain dause 87(2) is
fulfilled. Clause 82(3) lays down the conditions the magistrate or other specified person must
be satisfied as to before a disposal order can be made. Clause 82(3)(d) is designed to
safeguard the position of the accused or suspect, in that they must be given an opportunity to
have samples independently analysed (at their own expense).

Clause 87(4) deals with the position where it is unlikely that no suspect has been identified or
located. Clause 87(5) dedls with the mechanics of disposal. Clauses 87(6) and (7) make
provison for the admissibility of evidence asto disposd.

Division 6 - Special Enforcement Powers at Sea

200.

This Divison makes provision for specia enforcement powersto be given to the enacting sate
in respect of a ship which is ether regigtered in or has the nationdity of a convention State
other than the enacting State, is not registered in any State, or is of no nationdity, including a

(16)

See footnote to clause 4 for meaning of “precursors’.
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ship assmilated under the international law of the seato aship of no nationdlity. The exercise
of the powers conferred by Divison 6 can be sengtive, given that they empower states to
exercise enforcement powers beyond the outer limits of their territorid sea, which in some
circumstances could mean that the powers are exercised in the exclusive economic zone, or
even the territorial waters, of another state. The provisions have been framed to take account

of this sensitivity (see eg. Clauses 88(3) and 88(6)).*”

Clause 88 - Conditions and limitations on the exer cise of special enforcement powers

201.

202.

Clause 88(2) providesthat the powers set out in the Division are not to be exercised “outside
the seaward limits of the territorial sea” of the enacting State, except with the authority of
the head of Customs, or the Minister of Defence, or other specified individud. The seniority
of the suggested persons reflects the fact that the exercise of enforcement powers beyond the
outer limits of the territorid sea is controverdd in that not only does it interfere with the
principle of freedom of navigation of the seas, it could dso entail law enforcement officias of

one date exercisng powersin the territoria waters of another state.

The“territorial sea” comprisesthose waters adjacent to the coast of acountry asare deemed
by internationd law to be within the territorid sovereignty of that country. In addition, under
internationa lav® a coastal State can establish a contiguous zone (known as an exclusive
economic zone) extending to a maximum limit of 24 miles from the basdines from which the
breadth of the territoria sea is measured, in which it may exercise the control necessary to
prevent infringement of, inter alia, its customs laws and regulations. However clause 88
envisages the exercise of powers beyond these limits, provided that the conditions set out in
either clause 83(2)(a) and (b) are met.

17 |n September 1999 UNDCP published atraining guide on maritime drug law enforcement, setting out guidance
for national competent authorities wishing or requested to board and search vessel s suspected of illicit trafficking.

(18 Article 33 of the 1982 Convention on the Law of the Sea
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203.

204.

205.

206.

Looking at clause 88(2)(a), the Convention sateis not obliged to grant an authorisaion, and
even if it chooses to do so, can subject that authorisation to such conditions or limitations asit
seesfit. Clause 88(3) providesthat the Customs Collector or Minister of Defence must impose
such conditions or limitationsin respect of aship of aConvention state asare necessary to give
effect to any conditions or limitationsimpaosed by that State. “A Convention State”’ isdefined
in clause 3(2)(k).

The Callector of Customs or Minister of Defence has more freedomto act inrelationto aship
of no nationdity or a ship assmilated to a ship of no nationdity, in that no authorisation is
required from any other state before powersunder the Divison areexercised (clause 88(2)(b)),
but must gill congder whether it isappropriate to impose any conditions or limitations on their

exercise (clause 88(3)(b)).

Clause 88(4) provides the reverse power to a convention State, which iswithout prgjudiceto
any agreement made or which might be made on behdf of the enacting state with another

Convention State over the exercise of powers (clause 83(5)).

Clause 83(6) ensuresthat the powers cannot be exercised by the enacting sateintheterritorial
waters of another state (and note this does not have to be a Convention state), without the

consent of that state.

Clause 89 - Power to stop, board, divert and detain

207.

Clause 89 outlines the powers of an authorised officia in repect of a ship faling within the
ambit of clause 88, whichincludesthe power of detention. Clause 89(5) makes provision for
the bringing into the enacting state of any thing seized under the powers set out in the Divison,
notwithstanding any law to the contrary, and the dedling with it in accordance with the Bill, or
the Money Laundering and Proceeds of Crime legidation.
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208. Itisto beimplied that where action is taken pursuant to this provision, the authorised officer
must consider the need not to endanger the sefety of life at sea, and the security of the vessd
and the cargo.

Clause 90 - Power to search and obtain information

209. Clause 90 empowers an authorised officia to search the ship, and anyone or anything onit.

Clause 91 - Powersin respect of suspected offence

210. Clause 91 provides for a warrantless arrest where the authorised officer has reasonable
groundsto suspect that aserious offencerdating to Part 111 of the Act hasbeen committed, and
the officer has reasonable grounds to suspect that the person is guilty of the offence.

Clause 92 - Assistance

211. Drug traffickers can be expected to be hodtile to the exercise of any enforcement measures
under this Divison, hence clause 92 dlows for assstance for the authorised officer. “Other
equipment” could include arms.

Clause 93 - Use of reasonable force

212. Clause 93 provides that reasonable force may be used. What is reasonable will vary in the

circumstances, eg. if those on board have arms and seem abouit to use them, armed action will

be appropriate.
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Clause 94 - Evidence of authority

213. Clause 94 provides that the authorised officer should produce evidence of hisher authority.

Clause 95 - Protection of officers

214. Clause 95 protects officers exercising their powers under Divison 6 from any civil or crimind
ligbility, provided thet they acted with due diligence, in good faith and on reasonable grounds.

Clause 96 - Offences

215. Clause 96 sets out aregime of offences in respect of non compliance or cooperation with the

authorised officer.

Divison 7 - Evidentiary Matters

216. ThisDivison satsout detal on evidentiary mattersto facilitate the operation of the Act.

Clause 97 - Burden of proof

217. Exceptions, exemptions, excuses and quaifications prescribed by law are not required to be

set out, pleaded or refuted in pleadings or any other processfor proceedings under the Act as

goplicable intheenacting state. Prosecutors are not required to provethat acertificate, licence,
permit or quaification does not operate in favour of the accused, except by way of rebuitd.
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Clause 98 - Factual presumption relating to liability of corporations

218.

The“actual or apparent authority’ referred toin clause 98(1) relatesto the director, servant
or agent. To be “apparent” for the purposes of this test, the authority would need to be
apparent to areasonable person. “ Servant” would cover employeesof the company, “agent”
would cover those persons employed or contracted to act on behalf of the corporation. The
concept of a “state of mind” for the purposes of clause 98(1) is to be construed broadly -
under clause 98(3) it includesareferenceto the knowledge, intention, opinion, belief, suspicion
or purpose of the person, and that person’s reasons for his intention, opinion, etc. Clause
98(2)(b) extendsthefactua presumption, which of course can be rebutted, to personswho are
not directors, servants or agents of a corporation. Clause 98(4) provides that where a
corporation commits an offence with the consent or collaborationof an individud, or because
of neglect by anindividud, that individua aso commitsan offenceif such apersonisadirector,
manager, secretary or other smilar officer of the corporation, or is purporting to act as such,

or the corporation is managed by its shareholders and the person is such a sharehol der.

Clause 99 - Factual presumptionsrelating to possession of drugs of abuse or analogues

2109.

220.

This clause sets out factua presumptions relating to the possession of drugs of abuse or
andogues, andisdrafted inwideterms. Takeninisolation thiscould be seen asacontroversa
provison, in that even though the accused was not found with drugs on his person, in certain
circumgtances he is deemed to bein possession of them unless he can prove otherwise.  This
could be seen as tantamount to areversal of the burden of proof. However, in order for an
offence to be proved, the accused must have knowingly possessed the drugs of abuse or
andogues for various purposes (clauses 44, 45, 46) or in relation to certain drugs, possessed
them for persond use (clause 56). “Animal” is defined in clause 3(1)(c).

“Immediate vicinity’ asused in clause 99(a) impliesvery close proximity to the person. Thus

for example drugs found in the same room as a person could be argued to be in theimmediate
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vidnity of that person, athough it would be harder to show this connection if they were found
in adifferent part of the house.

Clause 100 - Factual presumption relating to a particular purpose

221. Clause 100 ensuresthat it is no defence for a person to claim that because he was acting for
a purpose not regulated by the Act, hewas not engaged in conduct regulated by the Act, if that
purpose included a purpose regulated by the act, and that purpose was a substantia one.

Clause 101 - Factual presumptions relating to purpose of supply of drugs of abuse or

analogues

222. Clause 101 creates arebuttable presumption that possession of adrug of abuse or andogue
infon school grounds or within a specified distance (100 metres is suggested), or possession
of such aquantity that exceedsthe quantity the accused could have had for medical or scientific
purposes, was for the purposes of supply. “School” and “school grounds’ are defined in
clause 101(1). Clause 101(3) isonly rdevant if quantity based schedules have been used in
the Schedules to the Bill (see clause 46). Caution needs to be exercised here; amilar
provisons have been successfully chalenged in courts as being uncondtitutiond in that they
reverses the burden of proof (many congtitutions protect the right of an accused person to be

presumed innocent). 9

(19 See eg. decision of the Constitutional Court of South Africain The State v Bhulwana and Gwadiso, judgment
of 29 November 1995, where alaw stating that if the accused has been found in possession of more than a certain
amount of a drug, he or shewill be presumed to have been dealing in the drug and convicted of that offence, unless
he or she can prove otherwise, was successfully challenged as being unconstitutional. In that caseit was found
that the relevant provision was an infringement of the constitutionally protected right of an accused person to be
presumed innocent, and further that the provision was not justifiable on the grounds that the presumption
substantially furthered theaim of combating thetrafficking of illegal drugs. Onefactor inthe decision seemsto have
been that the required amount had not been altered for over forty years, and was conceded by the prosecution to
be* not an unreasonableamount” for apersonto possessfor hisownuse. Thequantitiesspecifiedinthe Schedule
take into account the amounts a person can reasonably be expected to possess for his/her own use.
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Clause 102 - Proof of street or market value of drug of abuse etc.

223. Clause 102 is designed to ensure that the court has before it an accurate and up to date
assessment of the street or market value in the enacting State of any drug of abuse, andlogue
or controlled chemicd, and the prevailing conditions of demand and supply inrelationtoit. It

isfor the court to give whatever probative weight to that evidence it considers appropriate.

Clause 103 - Factual presumption relating to samples

224. Clause 103 creates a rebuttable presumption in respect of prosecutionsfor offencesunder the
Act that where samples of a substance possess particular properties (eg.a sample contains
traces of adrug of abuse), the substance possesses the same properties as the sample.

Clause 104 - Proof of continuity of possession of exhibits

225. Clause 104 provides that the chain of custody of exhibits can be proved by testimony under
oath or sworn affidavit of the person claiming to have had it in possession. If proof is made by
affidavit, acourt may require the deponent to gppear for examination or cross examination on
the continuity of possession.

Clause 105 - Admissibility of official records

226. Clause 105 makesprovison asto the admissibility of officia recordsin prosecutions under the
Act or itsregulations.

Clause 106 - Proof of certificate or report of scientific analysis

227. Clause 106 makes provison as to the admissibility in evidence of certificates or reports of
sdentific andlysisin prosecutions under the Act or itsregulations. Under clause 106(2), unless
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there is evidence to the contrary, such a certificate or report is proof of the statements it
contains, without the need to prove the Sgnature, expertise or officia character of the person
gppearing to have signed it. Clause 106(3) sets out anumber of types of satement whichthe
certificate or report might make, without being exhaugtive. A wide range of potentid disputes
about the andlysis could arise, eg. the credentids of the anady<t, or vaidity of a particular
method of andyds, particularly where the drug of abuse, analogue or controlled chemicd has
been mixed with another substance, or where the testing has been conducted outside the
enacting state (because eg. the accused is being prosecuted for ading an offence outsde the
enacting state, and the drugs of abuse were seized and analysed in that other state). Clause
106(4) therefore provides for the cross examination of the analyst, on the request of the
defendant, but only with the leave of the court.  The court will take into account factors such
as the place of analysis before taking a decision as to whether or not to grant this leave.
Further clause 106(5) providesfor another important safeguard for the party against whom the
certificate or report is produced, namely the right to see the certificate or report before trid,
athough a contrary order of the Court can remove this right.

Clause 107 - Proof that [name of state] isa party to a drug control convention

Clause 107 provides that the Attorney-Generd may certify that the enacting state is party to
adrug control convention, which is prima facie evidence of those facts in proceedings under

the Act (or regulations under it).

Clause 108 - Proof of prohibited import or export of a drug of abuse etc., under foreign law

Certificates of a foreign State stating that an import or export of a drug of abuse, controlled
chemicd, controlled equipment or materid isprohibited by thelaw of that Stateisprimafacie
evidence of that fact in proceedings under the Act (or regulations under it).
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Clause 109 - Offence of interfering etc., with evidence

230.

Clause 109 makesit an offence to unlawfully interfere with, use, take or dispose of any seized
substance or sample, or to unlawfully interferewith or falsify results of andysiswith theintention
of interfering with the proper course of justice.

Division 8 - General

Clause 110 - Designation of authorised officers

231

Clause 110 empowers the Minister of Justice or other Minister as may be appropriate to
designate in writing any police officer, cusoms officer or other law enforcement officid or class
of officas (in practice the latter will be the most flexible and practical designation the Minister
could make), “for purposes relating to the exercise of powers’ under Divisions 2 and 6 of
Part V of the Act (investigation of offencesagaingt Part |11 and specia enforcement powersat
seq). What amounts to a purpose relating to the exercise of a power could be the subject of

judicid review.

Clause 111 - Delegation

232.

Clause 111 provides for the delegation by the Attorney-Generd, Minister of Hedlth, and any
other person on whom power is conferred by the Act, of powers under it, either in particular
or more generdly, to any officer of his or her department. Powerswhich cannot be del egated
are specified in clause 111(1)(a). Powers under Part V, except the power to authorize the
boarding of ships under clause 89, may be delegated to any authorised officer or other named
class of law enforcement official. Clause 111(2) provides that persons on whom powers or
functions are confirmed by a provison of the Act can delegate the whole or any part of that
function by natice in the Gazette or other specified publication, subject to any conditions and

limitations as are st out in the notice,
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Clause 112 - Exemption from operation of Act or regulations

233.

Clause 112 authorises the rdlevant Minister (enacting States could for example specify the
Minigter of Health) to exempt any person or class of persons, or any drug of abuse, controlled
chemicd, equipment or materid from the gpplication of the Act or regulaionsiif thisisin the
public interest and is necessary for amedica or scientific purpose. Theexemptionisnarrowly
drawn, and is two fold - the exemption must be necessary for ether a medica or scientific
purpose, and further must beinthe publicinterest. Such aprovisonisnecessary to ensurethat
the legidative regime put in place by this Act and regul ations made under it can operate flexibly
in changing circumstances. For example, it may be the case that reputable medicd authorities
endorse the use of a certain drug for the treatment of a particular medica disorder (a current
example would betheuse of cannabisfor Aidssufferers). The Minister may consider inthelight
of thisadvicethat it isgppropriate, and inthe public interest, to exempt doctorstreating persons
withthisdisorder from the gpplication of the Act in respect of that drug. Thisprovision enables
him/her to do so quickly, without the need for cumbersome and lengthy legidative amendment.
Before deciding to make any such amendment, the Minister will need to consder the enacting
dae sinternationd obligations under the drug conventions.

Clause 113 - Offence of tipping-off

234.

Clause 113 is designed to ded with tipping off, where an investigation is prgudiced by the
subject or any other person being warned about it. The clause makesit an offence to do so.
Clause 113(2) recognises that once a search warrant has been issued and executed againgt a

person, or awarrant for arrest made, such aredtriction islargely pointless.
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Clause 114 - Obstruction of officers etc.,

235.

As wdl as the specific clause in reation to obstruction under Part V' (Administration,

compliance and enforcement) set out in clause 96, clause 114 sets out a generad provisionin

reation to the whole Act.

Clause 115 - Perverting the cour se of justice

236.

Clause 115 penalises perversions of the course of justice. Madicious action, ie action taken
knowingly and without just cause or excusg, is caught by the provison, whereas action which
is unreasonable but not motivated by spite or ill will, or actionwhichit transpiresisill founded
but was based on reasonable grounds at the time, would not be. So that the legidation
provides a coherent regime to protect victims of malicious action pursuant to its powers, this
provision should be gpplicable to the class of law enforcement officids, bethey policeor other
officids, on whom the powersof entry, search, seizureand arrest under the Act are conferred.

Clause 115(1)(b) can be extended to apply to the Money Laundering Act.

Clause 116 - Immunity wher eofficial power sor functionsexer cised diligently and in good faith

237.

Clause 116 confersimmunity from lega proceedingsin respect of thingsdone by personsacting
in the exercise of any power or in the performance of any function under the Act or its
regulations, provided that they acted with due diligence and in good faith. The reference to
“anything done” would dso include omissons to act. Actionsmay gtill be taken in respect of
the way something was done if that contravened due process. Actions in respect of the
infringement of individua rights protected by the State in its congtitution, such as the right to
privacy, would be ruled out by thisprovison, insofar asthe exercise of the powers necessarily
entailed such an infringement (most states would subject the condtitutiond rights of invididuas

to a prevention of crime exception).
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Clause 117 - Protection of informers

238.

Clause 117 makes provision for the protection of informers . In order that the protection
conferred by thisprovisonisnot used to abuse the processes of justice, clause 117(3) provides
that where an informer has made a false statement, the Court may dlow full disclosure of that
person’s identity. Clause 117(3) aso strikes a baance between the competing claims of
protection of theinformer, and the interests of the defendant whose ability to dedl with the case
againg him may be severely prgudiced. In such a case, the court may take the view that
justice cannot be fully done without the disclosure of the name of the informer or any other

person, and it has the discretion to permit full disclosure in such acaseif it seesfit.

Clause 118 - Conditional immunity wher e offenders assist the prosecution

230.

Clause 118 providesthat the Attorney-Generd or other specified officid (eg. the DPP) may
grant a person immunity from prosecution for any offence under the Act, provided thet the
person makes ‘a full and true disclosure” of the whole circumstance relating to the
contravention. Immunity from prasecution only extends to the offence in question; thus if the
person has contravened another provision, or the same provision on another occasion, thegrant
of immunity under clause 118(1) would not prevent them from being prosecuted (clause
118(2)). Clause 118(3) is designed to prevent the abuse of theimmunity procedure. Looking
at clause 118(3)(b) where the person has wilfully concealed something or given fase or

mideading evidence, “any other offence” would include an offence under clause 114.

Clause 119 - Limited official secrecy

240.

Clause 119 subjects persons exercisng powers or performing duties under the Act to secrecy

@9protection for witnesses is the subject of the model UNDCP Witness Protection Bill, the object of which is to
ensure that the due administration of justicein criminal and related proceedingsis not prejudiced by witnesses not
being prepared to give evidence without protection from violent or other criminal recrimination.
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obligations, in order to avoid aperversion of the course of justice. “Directly or indirectly” in
clause 119(2) ensuresthat it is no defence for a person to claim that they did not reved the
information openly or obvioudy. Exceptions are specified in clause 119(3), with a safeguard
inclause 119(4) that nothing in clause 119(3)(€) should subvert the ordinary rulesof discovery.

Clause 120 - Penalty for offences where no penalty expressy provided

241.

Clause 120 isacatch dl provison whereby it is an offence to violate any provison of the Act
for which a punishment is not otherwise provided, or to violate a regulation made pursuant to
the Act.

Part VI - FUND FOR DRUG ABUSE PREVENTION AND CONTROL

Clause 121 - Egablishment of the Fund

242.

This dause provides for the establishment of a fund for drug abuse prevention and control.
The creation of such afund will bealega necessity rather than merely amatter of adminigtrative
convenience in some states, to ensure that the use of confiscated assets does not itself amount
to laundering the proceeds of drug and drug related crime.  States have found that the costs
of enforcement of drug abuse and money laundering legidation can be offset by the seizure or
confiscation of property derived from offences under this legidation, so thet in effect the law
enforcement and prosecution unitscan be sef funding inthisregard. Theexistence of thisFund
emphassesthelink between successful enforcement and the fight againgt drug abuse and drug
related crime.

Clause 122 - Receipts and disbur sements

243.

Clause 122 makes provision for the receipt of money into the Fund. In addition to voluntary
contributions, under the relevant provisons of the other modd legidation, property isto be
transferred where it has been seized or confiscated in accordance with the powers under that
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244,

legidation.

Clause 122(2) sets out the wide range of activities for which the Fund's assets can be
disbursed. Inthisregard, enacting states may wish to keep inmind Article 5(5)(b) of the 1988
Convention, which provides that parties may give “specid condderation” to concluding
agreements on contributing the value of confiscated proceeds and property, or a substantia
part of it, to intergovernmenta bodies specidizing in the fight againgt illicit traffic in and abuse
of narcotic drugs and psychotropic substances, and/or sharing with other parties on aregular
or case-by-case basis such proceeds or property. The former would cover acontribution to
the activities of an organisation such as UNDCP, (see optiond clause), which as the
commentary to the 1988 Convention notes would further the purpose of the Convention as set
out in article 2 (the promotion of cooperation amongst the partiesto dedl more effectively with
the various aspects of illicit traffic). Inany event, itisfor thetrusteesto decide on the priorities
of the Fund.

Clause 123 - Board of Trustees

245.

Clause 123 sets out provision on the suggested composition of the trust, comprising a broad
range of individuas, such as paliticians, medicd, legd, law enforcement and financia experts.
This oread of expertise reflects the wide range of activities the Fund is concerned with.

PART VII - MISCELLANEOUS

Clause 124 - Paramountcy and repeal

246.

Enacting states may chooseto insert or omit these provisons - they may prefer/consider it more
appropriate to have their norma provisons of interpretation to apply to resolve any
incongstencies between this Act and other legidation (eg later Act to have precedence). If
included, clause 124(2) will be subject to the trangtiond provisonsin clause 125.
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Clause 125 - Trandtional

247. Clause 125 satsout trangitiona provisonsin relation to proceedings and licences, registrations,
permits, authorizations or certificatesissued under the former drug control legidation (enacting
dates to specify which Acts or regulations comprise such legidation).

Clause 126 - Regulations

248.  Clause 126 providesthe Minister with the power to make regulationswhich are not incons stent
with the Act, “prescribing all matters necessary or convenient for giving effect to it”.
Examples of what may be considered necessary subjects for regulation are set out in clause
126(a) to (v).

Clause 127 - Administration of this Act

249. Clause 127 provides that the parts and divisons of the Act are to be administered by such

Ministers as may be notified by order in a publication to be specified.

May, 2000
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