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Foreword

Corruption is as much structurally conditioned as it is a personal-choice driven behBhisus

why anti-corruption strategies and policies ought to seek to reduce structural opportunities fol
corruption as well as motivational factors to corrupt and/or to be corrupiedcriminal justice
approach in combating corruption divorced from prevention and human developioetst \@ill

make a few headlines and will put a few behind the bars but cannot dismantle the economic
cultural and political forces driving a corruption zeal. Similaalgti-corruption proclamations and
mere economic growth cannot, on their own, dismantle a personal choice to get involved in a corruy
transaction be it for survival, greed or mere conveni€efues, the integration of structural and moti
vational factors generating corruption requires even stronger ajedediintegration of anti-corrup

tion approaches and interventions.

This brief theoretical note should find its practical corollary in institutional arrangements needed tg
prevent, reduce and control corruption. Such arrangements require partnership and are needed at
national, regional and international levels attempt to exemplify a partnership approach at the
regional level was the first Regional Semina®mii-Corruption Strategies with particular regard to
Drug Control for SADC Member States held in Gaborone, Botswana from 23 to 26 October 2001
from which this volume ensues.

It is indeed my great pleasure to present this volume that analyses the corruption and anti-corruptic
situation in the Southerfrican region As noted above, this joint publication emanates from a joint
Seminar undertaken by the Regionafi€af for Southermfrica of the United Nations Gi€e on

Drugs and Crime, the SADC Secretariat, the SoutA&ican Forum against Corruption (SAE),

and the Human RightBrust of Southerifrica (SAHRIT).

Corruption figures prominently in the mandates of each of the princigahizers of the Seminar

The SADC Protocol on Combating lllicit Drugs explicitly provides for activities to combat corrup
tion as corruption is very closely associated withfitihg in illicit drugs. Furthermore, the most
important regional anti-corruption legislation is the SADC Protocol against CorruptioAGG Al

its very specificaison d’etre, focuses its attention to strengthening the anti-corruption preventative,
investigating and prosecutorial capacities in the region. SAHRI&ddition to its most important

role in the formulation of the implementation plan for the anti-corruption Protocol, also acts as the
Secretariat to SAKC. Moreover it is a driving regional NGO for a civil society anti-corruption-net
work in the SoutherAfrican region.

As regards our @ite (United Nations Gice on Drugs and Crime in Southekfrica), the anti-cor
ruption programme is one of the mandated priorities by the United Nations Commission for Crime
Prevention and Criminal JusticEhe UN Global Programme against Corruption develops and-imple
ments projects and initiatives at the countggional and international levels. Partnership with the
southerpAfrican anti-corruption aganizations exemplifies our regional approach to the implemen
tation of the Global Programme against Corruption, although our other joint initiatives cover a wide
range of drug and crime related issues. It is worthy to mention that at this point in time negotiation:
are underway for the elaboration of the United Nations Convention against Corruption, which toget
her with the United Nations Convention agaifsensnational Qyanized Crime adopted in
November 2001, will represent a universal normative and policy framework for anti-corruption stra-
tegy and legislation. In this respect, it should be noted that the SADC Protocol against Corruption i
without any doubt a very significant regional input into the formulation of the UN anti-corruption
convention.

Our work at the Seminar was greatly facilitated thanks to a normative reference point in existence
that is, the SADC Protocol against Corruption, signed by SADC Heads of State and Governments c
14 August 2001. In a certain sense this Seminar was the first opportunity to examine critically the



national and regional capacities to implement the corruption Protocol. Its mere existence provides a
strong indication that within the region there is a clear normative and political will to deal with cor
ruption. Obviouslythe conversion of this will into practice requires not only further political-com
mitment, but also skills, capacity and integrity of institutions and people tasked to prevent, detect,
investigate and prosecute corrupt entities and persons. Such capacities do exist but need further
strengthening and in particular proper regional anti-corruption strategic and support mechanisms.

Both the Seminar and this volume, being a joint endeavour of the main role players in the southern
African regional anti-corruption scene, represent an integratiorfayfsefknowledge and resources

as well. Participation of international and regional experts together with delegates from all fourteen
SADC Member States indeed provided a very special opportunity to contextualize the national
efforts as well as the criminal justice approach to corruption within a broader developmental milieu.
It is my hope that this volume will assist in furthering our knowledge about corruption and anti-cor
ruption trends and issues in the soutt#dritan region. | also believe that the analytical information
provided here will serve as a baseline for appreciating further developments aimed at promoting and
putting into practice a comprehensive and partnership-based regional approach.

Rob Boone
Representative

United Nations Cifce on Drugs and Crime
Regional Ofice for Southerfrica

REPORT with Recommendations
Adopted by the

Regional Seminar on Anti-Corruption Investigating Strategies
with particular regard to Drug Control for SADC Member States

Organised by
Southern African Development Community and the United Nations Office for
Drug Control and Crime Prevention, Regional Office for Southern Africa
in co-operation with
Southern African Forum Against Corruption
Human Rights Trust of Southern Africa

23 - 26 October 2001
Gaborone, Botswana

The Seminar consisted of a number of topical presentations on corruption by international an
regional experts as well as case studies presented by the participants from all fourteen SADC me
ber states. Background country information was also provided and a hypothetical case was discuss
by working groups.

The case studies presented dealt with administrative/political corruption, economic corruption, cor
ruption related to drug trédking and corruption in the criminal justice system.

The cases focused mainly on the causes, techniques, policies and legislation (or lack of it), whic
resulted in the positive or negative outcomé&$e case study approactfesed an opportunity to
recognise the links between corruption, druditrkihg and oganised crime. Money laundering was
identified as one of the typical instrument of concealing the illicit proceeds of crime.

The case studies clearly indicated that a corrupt transaction is often not a unique and isolated cz
but rather entails a network of actors and interests involvedferetit criminal activities.

The disclosure of individual cases of corruption may often lead at the discovergesfdases of
criminal activities particularly if it inspires the public to report such crimes and become involved in
the prevention ébrts.

The transparencyhonesty on behalf of delegates in terms of presenting country case studies, eve
those that arsub iudice was much appreciated. Indeedgeefive regional and bi-lateral co-opera

tion rests, above and beyond formal schemes, on the commitment and mutual trust among the cril
inal justice practitioners.

Regional level developments

Frama comperative inerratiod perspective there are certan dearly positive devd gnents & the
regional level.These regard the nornative franework and the co-ord nating structures, sone o
wichaeinpae aharsbangdevd oped They are d| the build ng b ocks to pronate co-operaion
inthe prevation figt ad redction of carugion wich is inressingy, & lirkad to a gani sed
crine and drug traf ficking, becoming cross-ratiod inaignadits nany nanfestai ams.



Normative framework

SADC Protocol on Combating lllicit Drugs, (Article 8) - ratified by all SADC Member States
SADC Protocol on Corruption - signed by all Member States

Forthcoming SADC Protocol on Mutual Legsdsistance in Criminal Matters

Forthcoming SADC Protocol on Extradition

UN Convention againstransnational Qyanised Crime — signed by most of the Member States and
its ratification endorsed by the SADC Meeting of the Ministers of Justice/Attorneys-General
(Johannesbgr SouthAfrica, March 2001)

Regional co-adinating stuctures:

SADC

SARPCCO - resolution recommended creation of dedicated anti-corruption agencies

SAFAC — association of such structures and associated members including civil society

SADC Drug Control Committee — mandate to oversee investigative action on link between drugs and
corruption

Southermfrican Media Network against Corruption- formative stage

Creation of a regional civil society network EEE(I)ACC, Prague — SAHRIEs a facilitator)

Regional Featues

Countries of the region dér in many respects including size, population, GIDE legal traditions,
a majority with common law system and a few with the civil law system. Some enjoy stability while
a few experience conflict and unrest.

As all over the world, corruption exists in all countries of the region, although its perceived and expe
rienced levels diér from country to countryMoreovery there are clear indications that there is a size

able gap between the perceived and the experienced levels of corrdptieforts against corrup

tion must address both the perceptions as well as the experiences as they must address beth the caus
es and the manifestations.

There is an increasing concern amongst all member states about corruption including governments,
business, @anised civil society and public atda: Consequentlyhere is also an increasing aware

ness that all concerned need to work together both at the national level (for example, through nation

al anticorruption fora) as well as at the regional level through appropriate mechanism and networks.

Similarly, organised crime and drug tfaking and abuse are on the increase in the region. Increases

in seizures and changing profile of drug couriers and modalities of drug concealment exemplify both
the upward trend as well as the changes in actors and market-demand, partially as a response to the
drug and law enforcement response and regional co-operation.

Links between aanised crime, including drug tfigking, and corruption are clearly demonstrated
at the international, regional and national levels.

National trends and esponses

Political will to fight corruption and support anti-corruptioffioefs is imperative both at the nation
al and regional levels.

While classical forms of corruption — bribery and fraud — are recognised in criminal codes of all the

SADC countries there is a clear tendency of introducing specialised anti-corruption legislation to
deal with broader manifestations of corruption.
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It is noted that the majority of national laws deal only with public sector corruption while the SADC
ProtocolAgainst Corruption makes explicit reference to corruption in the private sector

There is a prevailing trend towards the establishment of operationally independent anti-corruptio
agencies with special powers to investigate; some of these also have prosecutorial powers. Such a
corruption agencies also have mandates regarding the prevention of corruption through public ed
cation.

In countries where there are no dedicated anti-corruption agencies there is a tendency towards est
lishing specialised anti-corruption units within existing traditional criminal justice structures. It was
noted that within such arrangements good mechanisms for co-ordination are required.

Both approaches, howeye@annot be successful without a well functionindicieint and non-cor
rupt criminal justice system.

RECOMMENDATIONS

The challenge lies in the translation of international and regional legal obligations into domestic legi
slation.

An important stepping stone towards harmonisation of national legislation in keeping with the abov
regional obligations is development and adoption of legislation regarding money laundering an
asset forfeitureThese may require additional implementation mechanisms.

Fighting corruption requires both criminal justice and civil litigation approaches to be used in a com
plementary manner

It was noted that the range of sanctions for corruption relatedoafs in some countries is limited
(fines and jail sentences)here is an enormous diversity of penalties attached to corruption in
domestic laws across the regiés. more uniform definitions of corruption and sanctions are adopt
ed, as under the SADC protocols and the UN Convention, a more harmonised approach will k
achieved.

Innovative investigative techniques are required to fight corruptiectafely.

It may be useful to consider investigative approaches which requieeedif burdens of proof in
order to secure either a criminal conviction or seizure of assets. Countries might consider amplify
ing the use of civil evidentiary standards.

Most countries appear to have no provision féeative protection of witnesses and whistle-blow
ers which is important for disclosure, evidence and admissibility at trial. Such provisions would be
useful in order to encourage citizens to report corruption.

The media has a particular role to play in responsibly investigating, reporting and exposing corruf
tion without undermining the credibility of anti-corruptiorfaefs. Freedom and integrity of media
must be protected and preserved.

Civil society oganisations have a crucial role to play in the fight against corruption in terms of moni-
toring, raising public awareness, research and prevefi@nintegrity of these ganisations is of
paramount importance and alfats should be made to preserve it.



Regional Seminar on Anti-Corruption Investigating Strategies with particular
regard to Drug Control for the
SADC Member States

Editor's Introduction

Ugljesa Zvekic
United Nations Cffce on Drugs and Crime, Regionalfioé for Southerm\frica

Rationale

Corruption is not in any way a new development. Over the intervening millennia, corruption has
served countless times as an illicit means of achieving wealth and obtaining privilege-of securing and
sustaining political and economic powgo it is tempting to say that corruption is simply a part of

the human conditionYet, even by concluding that corruption has always been and will always
remain with us, does not relieve us of a necessity to do something alithé failure to address
corruption does not make it go aw&n the contraryit reinforces the hand of those who seek pro-

fit outside the realm of law and the econgrmayd the simple, elementary rules and notions of equi

ty and justice.

Corruption is not limited to any one part of the world. It is a reality in industrialized countries as in
countries in transition and in developing countries. Nor is corruption restricted to the public sector
only. There are many reports of ministers embezzling donor funds allocated to their ministries,
allowances paid to fi€ials and discounts given in goods purchases in anticipation of political influ
ence for tenders and government contracts. Business is also involved in corruption: bribing customs,
police, drug enforcement, tax and procuremefiterfs in order to avoid tax payments, secure hucra
tive public contracts, access egiag markets or smuggle illegal commodities is just another avenue
of corrupt transactions. Millions of people, often the poor who can Idegd &f live in places where

they must pay bribes for services they are entitled to and are considered a right undeftheskaw
include drivets licenses, telephone lines, building permits, jobs, pensions, and the list seems end
less.

Monopolies and abuse of power and position for private and/or particularistic gain and interest know
no geo-political or cultural exclusivity

Corruption is associated withganized crime, and in particular with drug fickding. It appears that
countries with a weak rule of law tend to exhibit higher levels of corruption @jashized crime.

This is why prevention, law enforcement and prosecution of corruption are as much issues of deve-
lopment as are the consequences of lower revenues; lower expenditure on citizens and lewer quali
ty of public service are all developmental issues.

In this rapidly globalizing world, the huge sums of money generated by drfigkiraf generate a
culture of corruption and violencAn internationalization of corrupt transactions and corrupt actors
is well under way but so is the internationalization of anti-corruptifmmtefand responseBhe chal
lenges require concentratedogfs and coordination throughout the international commuimicju-

ding at the regional level and within each country

Institutional background
Within the Southerm\frican region corruption is of growing concern as a developmental issue. In
conjunction with drug trdicking and other forms of transnational crime it undermines the regional

capacity to provide for growth and the reduction of povdite confidence of citizens and foreign
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investors in regional governmestbility to provide for the rule of law and security is to a great
extent related to “good and clean governance”. It is with this in mind that the New Partnership fo
Africa Development (NERD) places so much emphasis on a need to “partner” in accountable gover
nance: with globalization there is less and less scope for isolated govefitfansparencyaccourt

ability and anti-crime/anti-corruption have ceased to be local and domestic issues but are indet
international and regional developmental issues.

On a political and legislative level the SADC response to corruption culminated in the adoption an
signing of the SADC Protocol against Corruption fAugust 2001)All 14 SADC Member States,
demonstrating a clear political commitment and regional response to addressing corruption, signe
the ProtocolAs a regional body SADC joins other regional entities that have adopted the regional
anti-corruption instruments such as th@&@nisation of thédmerican States, the Council of Europe
and the European Uniofihe SADC Protocol was also timely in view of the preparations of the new
anti-corruption instrument proposed by tA&ican Union and the United Nations Convention
against Corruption.

Preceding the adoption of the SADC Protocol against Corruption, in June 2000 at a roundtable me
ing of the regional anti-corruption institutions held in Gaborone, Botswana, twelve SADC Member
States agreed to establish the Soutédrican Forum against Corruption (SAE). Its main objee

tives are to foster regional co-operation in combating corruption and facilitate operational-co-ordi
nation among anti-corruption entities in the region, including the civil society and other regional anti-
crime entities such as the Southéfrican Regional Police Chiefs Co-operationg@nization
(SARPCCO). It is expected that its Constitution will be soon adopted as well as its relationship witt
SADC institutionalized in ordeinter alia, for SARC to play an active role in the implementation

of the SADC Protocol against Corruption.

The Human Right3rust of Southerifrica (SAHRIT), the regional non-governmentagjanization

with headquarters in Harare, Zimbabwe, played a crucial role in facilitating the preparation of the
SADC Protocol against Corruption and providing technical assistance to the SADC Ligal Of
SAHRIT also played a fundamental role in the establishment oASAdnd is acting as a temporary
Secretariat of SAKC. In addition, it has a very close working relationship with the United Nations
Office on Drugs and Crime/ROSa#s regards the monitoring of corruption trends in the region.

In 1999, the United Nations f@fe on Drugs and Crime launched the United Nations Global
Programme against Corruption carried out on the global, regional and country Téneelglobal

level is focused on the development of the United Nations Convention against Corruption, while th
regional level activities, such as those in Souttdrita, provide support to the regional anti-cor
ruption capacities (e.g. SADC Protocol against Corruption;A&AFonitoring methodology with
SAHRIT; networking with donors and civil society; etc.). On a country level (for instance in South
Africa) technical assistance support is provided to national programmes against corruption, incl
ding: the assessment and monitoring of corruption trends andfitecefof anti-corruption mea
sures; anti-corruption legislation; dedicated anti-corruption agencies and co-ordination with othe
agencies with anti-corruption mandate; strengthening of government deparintents!| capacity

for risk management and anti-corruption mechanisms; public awareness and community- anti-co
ruption work, etc.

It is within this context that the SADC Secretariat (Drug Contrdice®f and the United Nations
Office on Drugs and Crime — Regional fioé for SoutherrAfrica organized the first Regional
Seminar onAnti-Corruption Investigating Strategies with particular regard to Drug Control For
SADC Member States (Gaborone, Botswana 23 — 26 October 2001). In view of the above-mentione
roles played by SAKC and SAHRIT both of them co-operated in theganization of the Seminar

and supported it by providing a number of facultyfstaf



By joining hands, these four major regional anti-corruption role players, with the support of one of
the major SADC donors — the European Union - symbolize and exemplify the imperative for inter
national and regional co-operation in the prevention and fight against corruption.

The seminar was opened by. Prega Ramsamthe SADC Executive Secretary (presented in this
volume) followed by the opening statements from the representatives of the United Néfiicas Of
on Drugs and Crime/ROSA, the European Union, MBFSAHRIT and the SADC Drug Control
Office.

Summary Proceedings of the Seminar

The principal oganizers of the Seminar (SADC and United Nationgic®fon Drugs and
Crime/ROSA) in consultation with SAEC and SAHRITdeveloped a concept paper including the
objectives of the Seminar and the guidelines for the preparation of the Senmtaderial. The
preparatory documentation and the deliberations of the Seminar were made available and held in
English, French and Portuguese.

The main objectives of the Seminar were to provide criminal justfiasats from the participating
countries with the opportunity:

e to share information on general causes and characteristics of corruption in the participating
countries

< to share information on strategies used to fight corruption

< to identify and analyse problems encountered in the prevention, investigation, and-prosecu
tion of corruption, and

« to suggest ééctive practices for preventing and investigating corruption.

Each participating country selected a minimum of thréeials with hands-on experience regard

ing corruption cases. Selected participants were the “middle-top management” investigators, prose
cutors and magistrates/judges handling both operational and supervising functions. If investigative
and prosecutorial functions for corruption cases are carried out by specialised institutions (such as a
special prosecutpiinquisitorial magistrate, procurator or specialised anti-corruption agency), the
composition of the country delegation reflected such institutional arrangements.

The Seminar was attended by all SADC Member States totaling 57 participants including the
Seminar faculty

The delegation from each of the participating countries was requested to:

1) prepare background information regarding the prevention, investigation, and prosecution of
corruption within their respective country following the detailed guidelines (Annex 1);

2) prepare three detailed case studies referring to actual cases following the detailed guidelines
(Annex 2).The result of an actual case need not be positive, as lessons can be learned and
analysed most fctively by using actual cases where investigators and prosecutors were
unsuccessful.

The Seminar utilized a “bottom up” or “inductive” approach, rather than “top-down” or “deductive”
approach.The oganisers selected a number of the case studies received by the participating dele
gations for discussion during the course of the Semiteeh participating country presented one
selected case study which was followed by discussion among the participants. In addition, a detailed
hypothetical corruption case prepared by the Seminar faculty was discussed through the working
groups to highlight issues involved in identifying, investigating, and prosecuting corruption as well
as in providing for dfcient regional co-ope-ration.

The Seminar also covered relevant international experiences relating to the prevention, investigation,
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and prosecution of corruption cases provided by international and regional experts from the Unite
Nations, SARC, SAHRIT, the regional INTERPOL/SARPCCO Bureau, and the participating-coun
tries. Topics included: international and regional co-operation; the United Nations Global
Programme against Corruption; international trends in corruption and anti-corruption; assessme
and monitoring of corruption and anti-corruption measures; regional trends in dfiegitrgf oga

nized crime and corruption; ethics in public servicéfrica; the SADC drug control programme;

the SADC Protocol against Corruption; the objectives and a draft Constitution ACS&fe role of

civil society; the role of the investigating journalism; asset forfeiture; civil procedure application in
the area of corruption; the experience of the Hong Kong (China) Independent Commission again
Corruption; the objectives and programmes of the International Law EnforcAnstemy

The general evaluation of the Seminar was positive and a number of useful suggestions were me
regarding both the ganisation of future seminars/training courses as well as possible technical assis
tance projects (Annex 3).

The participants to the Seminar adoptdRleport with Recommendatior(presented at the outset of
this volume).

About this volume

This volume presents the results of the analysis based on the information received from the partic
pating countries at the Seminar (background information, case studies and ensuing Seminrar disci
sion). Howeverit has been amplified to include information which was not available at the Seminar

As with any publication, it has limitations but is intended to present a recent analysis of corruptior
research and anti-corruption developments in the region as of October 2001. Its main limitation i
thus that it is restricted to the information made available for the Seminar (October 2001) with, a
noted above, some updates available at the time of the preparation of this volume.

This publication was guided by a number of universally accepted premises for providing for ar
understanding of corruption and responses to corruption. In summary these are:

» conceptual and definitional issues as well as perceptions and experiences with corruption ar
anti-corruption (issues of understanding);

« public recognition of the problem shared by the government and the populace (anti-corrup
tion culture and climate);

» serious political will to deal with corruption (expressed will and the clean government);

e promulgation of an adequate anti-corruption legislative framework related to other anti-
crime, administrative, financial and regulatory legislative frameworks (laws and +egula
tions);

e adequate provision of committed resources to structures and processes devoted to the p
vention and control of corruption (implementation), and

e monitoring, evaluation and critical reflection (checking and reforming).

Analysing each of the above in a determined context goes beyond presently available informatiol
Therefore, what follows are just a few indications as regards each of the “anti-corruption requisites
on the regional level.

Issues of understanding

There are many definitions of corruption, its types and leVakste are also a number of surveys and
other data collection techniques which address corruption through perceptions and experiences
different actorsThe focus of Chapter 1 is to present the main findings related to corruption as per
ceived and/or experienced in the region.
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Problem ecognition

Available research-based information (commented upon further below) on the seriousness of the
problem clearly reveals that there is no doubt that people of Sodtfrea do consider corruption

as a problem. Moreovgit is considered by the lge majority as a serious problefnius, corruption

is apublicly recognised problem in the region. Qganised civil society also recognises it as a pro-
blem as indicated by thdrica Workshop held within the framework of tiienth Internationanti-
Corruption Conference (PraquEhe Czech Republic, October 2001) and the subsequent prepara
tions for a Conference for Civil Society and Non-governmentglisations involved idnti-
CorruptionWork in SADC (2002).

Regional political structures recognise corruption as a problem, too. On the regional level this is most
clearly expressed in the SADC Protocol against Corruption adopted and signed by all 14 SADC
Member States (August 200The Protocol certainly indicates tihegional political recognition

of the corruption as a probleffihe political support for the creation of SAE is just a further indi

cation of the regional political recognition of the corruption as a problem.

Political will

SADC Protocol against Corruption is the most notable expression pégivmal political will to
prevent and combat corruptiofithe Protocol itself in the preamble recognizes the importance of the
demonstrated political will by SADC leaders to givieef to anti-corruption strategies. Political will

is further supported by the fact that the anti-corruption Protocol is the SADC instrument which took
the shortest time to move through the SADC procedures. Morétsvéevelopment involved a very
close co-operation between the governments and the NGOs of the Tdgadoption and signing

of the Protocol is just one manifestation of a political will. Harder evidence as regards the political
will be provided as the ratification of the Protocol initiatssthe time of writing only three SADC
Member State ratified the Protocol.

Laws

The SADC Protocol against Corruption has as its primary objective to improve and harmonize anti-
corruption policies and laws in and across the region and to facilitate regional co-opgvatlen.

all SADC Member States have certain anti-corruption criminal provisions, a detailed analysis of the
existing national laws on corruption and their relationship with the requirements of the Protocol
shows that there are stilajor weaknesses in the scope of coverage of the existing criminal law
provisions, jurisdiction and complementary legislatidhis means that the SADC Member States
need to bring their domestic legislation in line with the Protocol and harmonize mutual legal assis
tance mechanisms. Some SADC Member States, howgtvéiave legislative provisions which are
already in line with the Protocol and some of them are already in the process of promulgating new
anti-corruption legislation.

Implementation

The issue of implementation of any anti-corruption policy and legislation is rather complex. It
covers such issues as, for example, the operationalization of the political will through political sup
port and political determination to investigate, prosecute and adjudicate any person or institution sus
pected of being involved in corrupt practice or act (no political covering-up); budgetary provisions
and independence adequate to enable the agencies dealing with corruption to do thefework ef
tively and well; coalition among the Government, business, mass media and civil society in the pre
vention of corruption and monitoring of thefegftiveness of adopted anti-corruption programmes

and initiatives; etc. Chapter 3 provides a detailed account of the situation in the region with regard
to the existence of structures and procedures to prevent, detect, investigate and prosecute corruption.
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In this respect, too, the situation in the region varies from country to country but it appears that th
prevailing tendency is to establidadicated anti-corruption agencies/units as well as that the pro
vision of special investigating tools and powers is essential for an fefctive criminal justice
response.

Monitoring

Most of the attempts to measure and monitor corruption by variety of approaches and techniqus
have up to now focused on the phenomenon of corrugitia.has resulted in two types of biases.
Firstly, only the phenomenon was dealt with but not so much responses to it. Seloothdtiie per
ceptions of as well as actual experiences with corruption are influenced by the responses to
Therefore, a comprehensive measurement and monitoring of corruption must equally deal with tf
phenomenon (levels and types) as well as with the respokses. today there is no regionally
accepted and adopted standard methodology for the measurement and monitoring of corruption a
anti-corruption. SAHRITIn cooperation with United Nations f@fe on Drugs and Crime Regional
Office for SouthermAfrica started to develop such an approach. It is hoped that the Protocol will
enable a more systematic measurement and monitoring of corruption and anti-corruption trends
the region.

This publication starts with the presentation of Report with Recommendations as adopted by the
participants to the Seminar

The Openingdddress delivered by DPrega Ramsamyhe SADC Executive Secretaig present
ed as it outlines the main reasons and objectives for gamiaation of the Seminaincluding the
respective roles of the ganizers.

The thrust of the volume consists of three chapters each focused respectively on:

First, an overview of trends in corruption based on a number of regional surveys on corruptiol
(Chapter 1);

Second, a review of the existing corruption legislation in SADC member states in view of the mair
provisions of the SADC Protocol against Corruption. Needless tbseguse of the public and inter
national concerns with corruption, as well as the adoption of the SADC Protocol against Corruptior
the legislative area is the most dynamic component of the anti-corrugtiots.&fherefore, a num

ber of countries are currently adopting hew anti-corruption legislation; drafts available at the time
when the analysis was carried out (February-April 2002) were also analysed. In that sense-the ana
sis presented in Chapter 2 is not complete and it is limited to a particular point in time; and

Third, the analysis of the anti-corruption capacities and structures in the region, including a revie\
of investigating tools and powers (Chapter 3).

The adoption and expected ratification of the SADC Protocol against Corruption by member state
is the most important political and legislative milestone in the fight against corruption in the region.
Its efective implementation is of paramount importance for furthering both the regional and eact
countrys capacity to arrest negative trends in corruption.

It is hoped this volume will prove to be a useful contribution for appreciating the corruption and anti-
corruption developments in the SADC region.



REGIONAL SEMINAR ON ANTI-CORRUPTION INVESTIGATING
STRATEGIES WITH PARTICULAR REGARD TO DRUG CONTROL FOR
SADC MEMBER STATES

OPENING ADDRESS
DR PREGA RAMSAMY
THE EXECUTIVE SECREARY OF SADC

Chairperson,

Officials from the Delegation of the European Commission in Botswana,
Officials from the United Nations @€e on Drugs and Crime,
Distinguished delegates from SADC Member States,

Ladies and Gentlemen,

I am indeed delighted to welcome you all at this opening session of the First Regional Seminar on
Anti-Corruption Investigating Strategies with particular regard to Drug Control for SADC Member
States. | also wish to extend my appreciation and thanks to the Government of Botswana for having
kindly agreed to host this important SADC event.

This meeting, Chairperson, is taking place at a time when SADC isgaiuigmprofound changes

which will assist our Member States to grapple with the numerous challenges facing us. One of our
challenges is the exposure of our society to illicit drugs in all its ramifications. It is for this reason
that | have on numerous occasions expressed my full support to activities that will lead to drug con
trol, including control and surveillance of substance abuse and illicit drdigkiiad. The reasons

for our involvement are quite straight forward: SADC stands for social and economic growth and
development, and problems like drug abuse, and the associated problems of violence and economic
crimes clearly hamper development processes, not only in SADC, but all over the world. In other
words, these problems have the potential fiecakocial and economic development in the Region.

On the social and human development side, substance abuse seriously robs the abuser of his physi
cal and mental health and egygrhis ability to perform well at work or at school, leading to inter

rupted or ceased career and family life trautéth regard to regional economic development;sub
stance abuse tendencies among sections of our populations may send the wrong messages to poten
tial investors who would not want a workforce with many workers that are so-called “troubled
employees”, stiéring under social and health burdens resulting from substance abuse either from
their own abuse patterns, or from those among their family members or their communities.
Furthermore, there is no sense of security when people roam the streets in a non-sober state of mind.

Notwithstanding what | have said, we need to take responsibility in providing services to those who
have fallen victim to substance abuse, and prevent more people from becoming abloctestils

that substance abuse may cause to individuals and families in our societies, not to mention the asso
ciated evils of corruption, money laundering and violent crimes, are the underlying reasons that have
led our leaders in SADC to sign and subsequently ratify the SADC Protocol on Combating llliict
Drugs. This is proof of the commitment by our Heads of State and Government to root out the
scouge of drug abuse and ilicit drug ftiigking in the Region.

As far as SADC is concerned, we are embarking on more and more activities on Drug Control. |
must express my gratitude to the media in most Member States, which have attested to the activities
organized by SADC with regard to drug control. | do wish to commend the media for the responsi
ble way in which they have done drug reporting over the pastiyeaally supports the education

and transparency drive that has been kindled in our Community
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The Programme that was formulated to implement the SADC Protocol on Combating lllicit Drugs,
encompasses six main areas in which several sub-components are cllkteredin areas of inter
vention through the SADC Regional Drug Control Programme are regional capacity building anc
coordination, national capacity building and coordination, legal development, supply reduction,
demand reduction and the relationship between illicit drugs and HIV/ATBS.represents a bal
anced approach to drug control, in other words, both the supply side and the demand sides are ¢
sidered to be equally important.

We are aware that the more interdependent and globalised the world becomes the more mutually v
nerable communities, countries and even regions have beAsmee read everywhere, globalisa

tion of the social and economic spheres has also brought about the globalisation of crime, implyin
that crime has become increasinglgamized, transnational, and yes, incredibly ingenious. Each
year transnational criminal groups unlawfullygamnize the movement of about 1 million illegal
immigrants; yielding in excess of US$ 3 .5 billidrhe third sub-project has no coverage at present.

The drug business alone has made a turnover of US$ 500 billion per year in the late nineties, of whi
close to 20% has been laundered and is used as legal investment, as we see intloel @@00g
ReportAll in all, about US$ 600 billion in ill-gotten money is laundered in the world every year

This Seminar is evidence of the serious way in which SADC endeavors to clamp down on corruf
tion and its links with drug tréiEking in the Region, as a continuation of a number of sequential
activities against ganized crime in the regioithe same activity is planned with regard to money
laundering next yeadust two months ago, the SADC Heads of State and Government signed the
SADC Protocol against Corruptiofhis Protocol, inter alia, addresses the need for preventive mea
sures, for the harmonization of policies vis-a-vis corruption, for confiscation of the proceeds of cor
ruption, and the need for judicial cooperation and legal assistance among Member States to stal
out corruption. This seminar will be the first activity to address the provisions of this protocol as
well. | made sure that the SADC Protocol against Corruption also receives prominence on yol
Agenda, although the aspect of corruption is covered comprehensively in the SADC Protocol o
Combating lllicit Drugs as well.

This Seminar is also of critical importance in the wake of the increase in trans-border agane, or
nized crime, money laundering and even terrorism world-wlde/ou are aware, transnational cor
ruption is associated with ganized crime, including the smuggling of weapons, precious materials,
migrants, female for commercial sex purposes, combined with drdigkirad.

The causes of corruption are attributable to many factors including cultural and sociological factors
As a result, corruption reductionfefts should include law enforcement training, prosecutorial and
public education measures as well as social control mecharigatsis why we have legal provi
sions in place against people who want to bribe customs, tax and procurefine&is @i order to
smuggle goods, or who want to avoid tax payments and secure lucrative public sector projec
through scrupulous tender procedures.

Cross border money laundering and placement of ill-gotten gains in safe and secret foreign accour
also typifies the internationalization of corruption including as we have seen now terrorism.
Nowadays, deals can be made and funds transferred overseas in a matter of Bechitioisal con

trol mechanisms can as easily be avoided as the new financial transfer technology is abused. He
again, our sixth sense will be needed, which is our ability to detect right from wrong and to take
stance for what is right.

The international scenario of corruption in vast and complex. It involves the rich and théhpoor

powerful and the powerless, the greedy and the survivors,fdreefs and the victim$he victims,
however are often the reluctant participants in the corruption cfigie.challenge facing most coun
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tries and the international community is the completion of the anti-corruption control&ltaim:
try or Region is only as strong as the weakest link in the chh@anti-corruption chain includes:

« integrity, efficiency and transparency of public administration and the criminal justice
system;

* sound strategy and laws facilitating the prevention, detection, prosecution and convictien of cor
rupt actors and practices;

* seizure, forfeiture and confiscation of corruption proceeds; and

e strong public anti-corruption awareness and education, for civil spdie¢y business
community and the independent mass media.

As you will hear again and again at this Semipatitical will is the key to the fight against
corruption.We have seen this political will demonstrated by Governments in the Region, such
as the establishment of, for instance, the Directorate on Corruption and Economic Crime, here
in Botswana. Furthermore, the regional political will has been demonstrated in the signature of
the SADC Protocols that | have mentionédregional body the SoutherrAfrican Forum
against Corruption, was also established, consisting of representatives from SADC Member
States to implement the SADC Protocol against Corrupliba.political will to fight corrup

tion in the Region will furthermore be supported by legislation within the framework of the
SADC Protocol on Combating lllicit Drugs, the Protoéajainst Corruption and the UN
ConventionAgainstTransnational Qyanized Crime.

However political will must also be complemented by appropriate civic education programmes
against corruption, the participation of civil society and the media in strategies to combat cor
ruption. For these initiatives to be worthwhile, political commitment will have to be sustained
at the highest level. In fact, | am pleased to note that you as representatives of the SADC
Member States and Internationalg@nisations are key in sustaining the political commitment

of your Governments and Institutions in the fight against corruption, and | wish you well in your
efforts.

In conclusion, | wish to sincerely thank our co-operating partners, the United Natfaesddf
Drugs and Crime, the Southefifrica ForumAgainst Corruption and the Southehfrican
Human Rightdrust for your invaluable contribution in theganization of this Seminaalong
side the SADC Drug Control @de.

Please use this opportunity to contribute to drug control and the prevention of corruption in the
SADC Region in your usual constructive manmest only by taking part in the discussions
here, but also by assisting in the coordination of follow-up activities in your home countries.
Allow me at this stage to declare this Regional Seminar open and wish you fruitful delibera
tions.

1. An auxiliary meeting of donors/international/regionajamization involved in anti-corruption at the regional level was held

on 24 October 2001. It reviewed the respective roles and mandates. It was agreed to support and participate in the envisaged
workshop of the regional anti-corruption NGOs (SAHRIfd ISS) as well as in the Strategic Programme Framework
Conference to be ganized by United Nations fife on Drugs and Crime/ROSA consultations with SADC, SARPCCO and

SAFAC.

2. Appreciation is expressed to Lala Camghestitute for Security Studies, Souffrica, and United Nations @€e on Drugs
and Crime/ROSAConsultant for her role as the Seminar Sessions RappdrtesiSummary is prepared on the basis of the
Rapporteuls notes.

Chapter 1

Corruption in Southern Africa:
A surveys-based overview

Ugljesa Zvekic Lala Camerer

Senior Crime Prevention & Criminal Justice ExperConsultant

United Nations Cifce on Drugs and Crime United Nations Cifce on Drugs and Crime
Regional Ofice for Southerifrica Regional Ofice for Southerifrica

Introduction

An understanding of the phenomenon of corruption is dependent upon data that is often incomple
or inaccessible. Due to its secretive nature and tifieutiy of defining the scope of criminality
information is drawn primarily from citizengerceptions. Howevethis is changing as survey
instruments become more precise in detailing the nature of corrupt practices involving private citi
zens and the corporate world (both private and public).

This chapter draws upon the findings of several crime surveys to provide an overview of what is cul
rently known about corruption within the Southéfiican region.The sources for this analysis
include the International Crim¥ictim Survey (ICVS), Transparency International’Corruption
Perception Index, findings from tiAdrobarometet, key informant interviews with stake-holders in
SADC and a regional public opinion survey conductedlbg Human Right§rust of Southern
Africa (SAHRIT) during 2000. It should be acknowledged at the outset that these surveys were nc
carried out in the same time period and they are not all based on the same research methodolog
and sampling practices. Despite their limits, howgetrerse surveys provide the most complete data
on corruption in SoutherAfrica currently available for analysis.

While each survey is susceptible to criticism and praise, it is not the intention of this chapter to mak
normative assessments of survey style and technique. Ratingyoal is to provide an “informed”
overview of what is currently known about corruption and the anti-corruption response in the SADC
region by presenting a few selected issues included in these suiteggsdocument addresses the
nature of perceived and experienced extent of corruption, including its seriousness from a loca
regional and international perspective. Detailed findings on the sectoral location of corruption includ
ing the specific type of public fifials involved, as well as information on citizengws toward

their governmentsfforts to curb corruption are presented.

At present there is no regionally accepted standard methodology for the measurement and monitc
ing of corruption and anti-corruption. It is hoped that a standard survey instrument in the SADC
region will soon be developed to assist in the implementation of the most important regional anti
corruption instrument: the SADC Protocagainst Corruption.This important recommendation
derives from the overview of data presented in this chapter and will be examined in detail in-the con
ing chapters.

The problem and seriousness of corruption locally and internationally

A recent SAHRIT survey examined the perceptions and experiences of Soutfreran respon
dents (n-1694) with regard to corruption in the SADC regibhe data indicates that, overwhelm
ingly, corruption is believed to be a serious problem in the region (75%) and through&iricidne
continent (87%). Some 42% believed it is a serious problem in Europe and thesW&A.

The vast majority of respondents (93%) considered corruption a very/serious problem at the natiol
al (country) level, while 80% thought the same for their own local communiitieswas true for all
ages, men and women, rural and urban residents, as well as at all levels of education.
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Table 1. Seriousness of corruption as the problem (SAHRIT survey)

Community 79.7%
Country 92.5%
SADC 74.1%
Africa 86.6%
Europe and US 41.8%

It is interesting to note that the SAHR$Trvey found that when asked how often they experienced
corruption in their local communities, over half (55%) of respondents reported that they had expe-
rienced corruption personally “all the time or many timégiproximately 44% had just a slight or

no experience with corruption at the community level.

In terms of the seriousness of corruption within the regionAfhebarometer found that South
Africans were most likely to be concerned about the issue: 10% believed corruption to be a “most
important problem that government ought to address”. For citizens of other Member States covered
by the survey these figures were considerably lower: 5% of Malawians followed by 4% of
Zimbabweans stated that corruption is a “most important problem”. Only 3% and fewer of the
respondents from Botswana, Zambia, Lesotho and Namibia considered corruption to be a serious
problem.

From among 91 countries ranked Byansparency International according to the 2001 Corruption
Perception Index, the bottom 48 belong either to the group of developing (and least developed) coun
tries or to Eastern Europe and the Commonwealth of Independent.Staiesends to support the

view that corruption is more difsed in the developing world and within egieg market
economies. From a business/market perspective, this might translate into a lack of formal regulatory
mechanisms supporting good governance as well as codes of ethics, value and orientation systems,
etc.

Transparency International 2001 Corruption Perception Index®

Upper part of the list (CPI > 5.0, 36 countries) includes:
- 17 Western European countries

- New Zealand, CanadAystralia, USA

- Botswana, Namibia

- Singapore, Hong Kong, Japdmiwan, Malaysia

- Chile, Trinidad & Tobago, Uruguay

- Israel, Tunisia

- Estonia, Slovenia, Hungary

In the middle (CPI < 5.0 and > 3.0, 28 countries):
- Greece

- SouthAfrica, Mauritius, Ghana, Malawi

- 9 LatinAmerican countries

- 8 Central-Eastern European countries

- Jordan;Turkey, Egypt

- South KoreaThailand, China

In 27 more countries the CPl is < 3.0
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Table 2. Regional ranking based on TI Corruption Perception Index (elaborated by UNICRI)

Region Average CPI score
Africa (including SADC) 3.10
Central-Eastern Europe & CIS 3.52
Asia 3.76
Latin America & Caribbean 3.80
SADC 3.95
Middle East-NorthAfrica 5.00
Western Europe 7.93
North America,Australia, New Zealand 8.73

The International Crim&ictim Survey (ICVS) presented data on citizemgberience with public
sector corruption in diérent parts of the world’he regional distribution shows a somewhatedif

rent ranking than th&l league table in that the citizereXperience with public sector corruption is
most notable in the Middle-East & Nor#tirica, followed by LatinAmerica,Africa (the whole of

the continent) and the post-communist countries of Central and Eastern Europe. SADC region
ranked in the “lower third” on the corruption hierarchyt features a considerably higher average
score than the two regions of the developed world.

Table 3. Regional ranking based on ICVS (elaborated by UNICRI)

World region % citizens requested to pay a bripe
North America,Australia, Japan 0.3
Western Europe 0.8
SADC 9.0
Africa (including SADC) 14.7
Asia 13.8
Central Eastern Europe & CIS 14.5
Latin America 18.2
Middle-East and Nortifrica 27.9

It should be noted that there is a level of correspondence between the perceptions and experien:
of the citizens in southerfrica with regard to the spread of corruption at the international level.
On both measures of corruption (SAHRAMd the ICVSAfrica ranks as a highly vulnerable world
region whileWestern Europe and Norftmerica are the least vulnerable regions in the warte
positioning of the SADC region both by the citizens of soutAéina (perceptions and experiences)
and theTl measure is better than thatAffica as a whole, but much worse than that of the indus
trialised parts of the world. Interestinglyet the SADC region fares better than the region comprised
of ex-communist stateésia and LatinAmerica.

Location of corruption by sectors

The Afrobarometer (July 1999 - June 2000) found that popular perceptions of government corrup
tion are indeed extraordinarily high in some Soutldritan countries, but that there are important
regional variations.

Approximately 62% of Zimbabweans believed “all/almost all/most of” their pubficiaif were
involved in corruptionThis is far higher than perceptions of publii@él’s venality in Soutifrica
(48%), Zambia (46%) or Malawi (40%). Less then one third in Botswana and about one fifth in
Lesotho and Namibia held such negative views towards their pufitizist
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Table 4. Perceptions of corruption in the public sector (Afrobarometer)

Zimbabwe| South | Zambia | Malawi | Botswana| Lesotho| Namibia
Africa

Officials in the Government 69 50 51 43 32 28 20
Civil servants, or those whio 65 50 50 46 32 30 24
work in government dices
and ministries
People in parliament 63 45 40 31 29 20 19
Officials in your 51 46 42 NA 20 11 17
local government
Average across 62 48 46 40 28 22 20
types of government

According to the latesAfrobarometer release (April 2002) about one-half of survey respondents
thought that corruption among publidiofals was common (52%) but still a bit more than one-third
considered it to be rare (35%)s with the previous findings, the perceived corruption of pubfie of

cials was the highest in Zimbabwe (70%), on the one hand, and significantly lower in Botswana,
Lesotho and Namibia (ranging from one quarter to one third of the respon¥ettby any standard

even the “lower” manifestations in those countries cannot be considered “low”. It appears that there
is a widespread belief among the citizens of southéioa that the public sector is indeed typically
vulnerable to corruption.

The majority of regional respondents in the SAHRIifvey believed that corruption was more preva

lent in the public sector (65%) than either the private (8%) or non-governmeggalsations (3%).

Still, a quarter expressed the view that corruption exists equally in the public, private and NGO
realms.The majority of respondents in the SAHRITrvey felt that corruption was much more preva

lent in urban communities (67.7%) than in rural areas (8.8%), while a bit less than one quarter
believed it was present equally in both urban and rural areas. Furthermore, 58% of responeents indi
cated that men — especially urban, formally educated - are more likely to be corrupt than women
(7%). Yet, one third believed men and women to be equally vulnerable to corruption.

The Institute for Security Studies 2001 (Gastrow 2001) survey of police agencies in the SADC region
on oganised crime found that five of the nine agencies who responded to the survey bejjaed or
ised criminal groups were involved with corruption in public sedtour agencies mentioned that
such groups were involved in corrupt practices in the business sector as well.

Amongst the regional respondents to the SAHRITvey a strong correlation was found between
perceived corrupt practices and current economic performance. More than three quarters -of respon
dents felt that major economic problems in their communities/countries were caused by corruption.
Only one third reported no such a connection.

For developing and underdeveloped countries, the economic consequences of corruption and the pen
etration of oganised crime are highly damaging to the political and economic systems. Corruption
and oganised crime undermine the gains of democratic transition in numerous Magsg the

most significant problems caused by such criminality is a breakdown in the delivery of basic services
to the poor and the deterrence of potential foreign investment. Corruption delays the consolidation of
democracy and restricts economic growth.

Using information collected from the participants (criminal investigators and prosecutors) in the
Regional Seminar oAnti-Corruption Investigating Strategies, with particular emphasis on the Drug
Control for SADC Member States (Gaborone, Botswana, October 2001), as a basis, the following
were identified as the corruption prone sectors (for details see, Chapter 3)
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Corruption Prone Sectors
Customs Licenses and permits
Procurement Judiciary
Narcotics traficking Revenue Collection
Police Health
Immigration and Border Controls Employment
Education

Public sector officials perceived to be corrupt

TheAfrobarometer found that across the seven countries, local government or parliamentarians a
seen as less corrupt than national governméictad$ and civil servantsThis suggests that citizens
tend to make distinctions between levels of government when identifying the presence of corruptior

For example, in Lesotho some 30 % indicated that “all or most civil servants” are corrupt, while jus
11% claimed this to be true within their local governments. Sinthaugh more subtle didrences

in citizens’views of corruption in the déring levels of government can be seen in Malawi and
Zimbabwe. Only in SoutAfrica and Namibia do citizens appear to hold a relatively tereiftiat

ed view of corrupt practices in the national or local governments.

The SAHRITregional surveyrevealed that politicians (72.6%) and policéagfrs (72.4%) are per
ceived as the most prone to corruption. It should be noted that quite a substantial percentage of t
respondents (above 60%) considered other civil servants, including immigration and cufitoms of
cials and business people as prone to corruption. Even the “lowest” rungs on the ladder of corruptic
hierarchy are regarded by many as being “corrupt™ 43% of respondents considered the judiciary
be corrupt, and almost a third of SADC citizens considered the division of society least associate
with corruption — the traditional leaders — as being “corrupt”.

Table 5. Corruption by occupational categories as perceived by citizens (SAHRIT survey)

Politicians 72.6%
Police Oficers 72.4%
Civil Servants 64.9%
Immigration/Customs 63.5%
Business people 61.2%
Tender/Contract ditials 50.9%
Judges 42.7%
Teachers 37.1%
Traditional leaders 27.4%

Personal experience of citizens with public sector corruption

Perceptions of corruption seem to be only tenuously linked with actual experi€hee.
Afrobarometer data revealed that, on average, perceptions of government corruption were four tim
higher than the average actual experience with corruption in Namibia. In Botswana, perceptions we
forty times higher than actual experience with corruptiwhatever their size, these discrepancies
suggest that perceptions may be shaped more by news media reports of a small number of high p
file incidents, or the accounts of friends'neighbours’, or an overall low level of confidence in the
ethics of the public sector than any direct personal experience. HotaAfrobarometer did find
that citizens in Zimbabwe (12%) were more likely to actually experience corruption on average thal
citizens in Namibia (6%), Southkfrica and Zambia (4%), Malawi and Lesotho (3%) and Botswana
(1%).
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Table 6. Personal Experience with Government Corruption in Southern Africa (Afrobarometer)

Zimbabwe | Namibia | South | Zambia| Malawi | Lesotho| Botswana
Africa

A job 10 3 2 5 5 6 1
A government
maintenance
payment, pension 13 4 2 3 4 2 1
payment or loan
Electricity or water 11 7 7 3 3 1 1
Housing or land 14 8 4 3 3 2 1
Average experience 12 6 4 4 3 3 1
with corruption

As the data table above suggests, citizens are prone to victimization when seeking employment (get
ting a government job or in getting government assistance in finding employment) in the countries
of Botswana, Malawi, Zambia, and Lesotho. Government distribution of housing and land seems to
offer the greatest potential for corruption in Namibia and Zimbabwe. In @duda, citizens are

most at risk when trying to obtain electricity and water

The International Crim¥ictim Survey also asked citizens whether they experienced corruption first
hand at the city leveAs Table 7 indicates, responses were varied:

Table 7. Experience of corruption in Southern Africa (ICVS: elaborated by UNICRI))

Southermfrica YearVigtimisation rate %

Gaborone (Botswana) 1997 2.9
Gaborone (Botswana) 2000 0.8
Harare (Zimbabwe) 1996 7.2
Johannesbar (SouthAfrica) 1996 7.6
Johannesbgr(SouthAfrica) 2000 2.9
Lusaka (Zambia) 2000 9.9
Maseru (Lesotho) 1998 19.2
Mbabane (Swaziland) 2000 16.5
Windhoek (Namibia) 2000 5.4

Because théfrobarometer and the ICVS surveys do not coincide in terms of question content, the
time period in which surveys were carried out, and other methodological concerns, it isfiedy dif
to compare the levels of corruption identified by these surveys. Furthermore, it is unjustifiable to
draw conclusions based on the results of only one sulleys, it is suggested that the SADC

Member States agree to and adopt a standard methodology for measuring the nature and extent of

public perceptions and experiences with corruption.
Government Anti-Corruption Initiatives

Often anti-corruption reform is prompted by a change in governmaetAfrobarometer (1999-

2000) measured citizengérceptions on present day government corruptability as compared to the
views toward the previous regime. In Zimbabwe, Malawi, Sédtita and Zambia a majority of
respondents believed the current regime to be more vulnerable to corruption than the previous gov
ernmentYet, in Namibia and Lesotho the opposite was true. In Botswana, responses were divided.

While 22% believed the current government to be more corrupt than the past regime, 22% disagreed,

asserting that the current regime is less corypproximately 34% of respondents in Botswana
were not able to articulate whether there was arfgrdifice.
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Table 8. Perceptions of Government’s Vulnerability to Corruption: Now and in the Past
(Afrobarometer)

Zimbabwe | Malawi South | Zambia Namibia Lesotho | Botswana
Africa
More Corrupt 56 50 44 44 26 25 22
The same 13 13 25 17 21 17 13
Less Corrupt 19 29 27 27 41 36 22
Don’'t Know 10 7 4 11 10 21 34

Recognising that political will provides the foundation for anforéfto combat corruption, a
SAHRIT survey also explored the citizengews on the governmestcommitment to combat cor
ruption. By far the majority (64%) of regional respondents felt that their governments were only
slightly committed or not committed at all to fighting corruption. Just over a third (34.2%) felt that
they were very/ committed to combating corruption.

Another indicator of public confidence in government anti-corruption initiatives is based on citizens'’
willingness to report corrupt practices to law enforcemeitials. Because instances of corruption
often involve at least two parties, rates of reporting corruption are generallyJsually it is the

party that was not satisfied with the outcome of the transaction that decides to report the case.

In order to increase these reporting rates, a set of protective and confidence building mechanisi
need to be developed. Such measures might include a whistle-blowing and victim/witness protectic
programAs Chapter 2, describes, these are not in place in most of the SADC member states. Furth
citizens must trust the police and other dedicated anti-corruption entities if they are to feel-comfor!
able reporting corrupt practices. If a perception exists that the police force and the criminal justic
officials are corrupt or the anti-corruption agency isfemfve or dependent on other government
agencies for its existence, which is often the case, reporting levels will remain low

The ICVS data confirm that the levels of reporting corruption are rather low among the SADC mem
ber states. Rates range from 5% in Swaziland, to 9% in Namibia and 12% in Lesotho and 14 %
Zambia. Howeverit should be noted that 41% of all indicated cases of corruption in 8&ith

were reported and that all such case were reported in Botswana. Mpreogarbe noted that in
most SADC countries, the main reporting agency is the police. In countries where there are dedic:
ed anti-corruption entities, the number of citizens reporting cases of corruption is on the rise (e.
SouthAfrica, Zambia and in particular Botswana where two thirds of the cases were reported to th
Directorate on Corruption and Economic Crime).

The recognition of corruption as a problem in the SADC region in public statements by political anc
civic leaders as well as its prioritisation as an issue of immediate conceguablgrindicative of
tangible political will to eflect change in the regioithere is more talk about corruption in society
and much more &frt and pressure on the part of regional governments to address the issue open
and vigorously However it must be remembered that just as with many other social phenomena,
once corruption becomes part and parcel of the open political agenda, it may seem more widespre
than is actually the case.

Concluding remarks

The current data on the incidence of corrupt practices in government and civil,sarctbgy public
perception of such practices, is limited and frequently draws upfamedif sources, methodologies
and samples, which make it fiiilt to fully examine the extent of these practices as thiegtahe
SADC communityAs noted earlierthere is still no standard approach adopted within the SADC
region to deal with people’perception and experiences with corruption.

Notwithstanding these severe limitations, certain conclusions can be drawn:
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Corruption is increasingly perceived as a serious problem in the region, though it remains
secondary to the issues of poverty and HIV/AIDhile recorded levels of public percep

tion of corruption and first hand experience with corrupt practices are not the highest in the
region, SoutlAfricans remain the most concerned in the SADC region (see below 3).

From an international perspective (based on two international sources i.e. the ICM§ and
SADC as a region fares much better thrica as a whole. Two SADC countries,
Botswana and Namibia, belong to the upper group oftHeast corrupt countries within
SouthernAfrica. Malawi and Mauritius belong to the middle group on Thesorruption
league tableThis is very much in line with the SADEtitizensperception and experience
with public sector corruption.

There appears to behaige gap between pmived levels of couption and actual experi

ence with caruption.There are many explanations for such discrepancies, but these should
not detract from the importance of addressing the high levels of perceived corruption.
Confidence in the transparency of government is of particular importance for any democra

cy.

Citizens perceive parliamentarians to be less corrupt than governrfieiatisofind local
government dfcials are believed to be less corrupt than natiorfadials.

However citizens also feel that public servants are more corrupt than those working in other
sectors. Business leaders are also considered corrupt by more than half of those surveyed.
While, traditional leaders are perceived to be the least corrupt, a significant number of
respondents still perceives corruption among tribal leadership ranks as well.

The public sector is seen as disproportionately more vulnerable to corruption than the pri
vate sectorMoreover urban areas are considered especially prone to corruption; and men
are regarded as more susceptible to corrupt practices than women. More research is needed
on private sector corruption.

For citizens, corruption within the public sector appears to be centered in law enforcement
and the delivery of basic services such as water and electricity and housing. For criminal jus
tice personnel, corruption resides in customs, procurement, police (including drug law
enforcement) and immigration/border control.

Citizens on average feel that their governments are rfatisafly committed to combating
corruption.Despite low epotting rates of caruption, the existence of dedicated anti-cor
ruption entities (if pareived as non-coupt, efficient and independent) has ioyged pub

lic willingness to come forard with information on criminal activityThe complex dis
course on citizen confidence in the governngeodpacity for bringing about anti-corruption
reforms must be rooted within the context of the political history of each country concerned.
Public and political recognition of corruption as a problem does tend to create an impression
that corruption is on the rise.

Much criticism is directed against surveys based mainly on the perceptions (and te a limit
ed extent peopls’experience) of corruption. Indeed, the data they provide is limited and to
a certain extent biase@he development of a standéBADC appwach to the measement

of corruption and the monitoring of anti-aaption reforms is a priorityHowever public
perceptions will remain part of any standardized methodpksygitizen input provides an
important measure of anti-corruptiorfaefs and trends. Once the gap between the percep
tion of corruption and any direct experience of it (which today appears to be high) decreas
es, it will present an indicative measure in itself of the levels of succesdeatd/ehess of
anti-corruption policies, programmes and interventions.
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1. Since 1989, the International Crirdectim Survey (ICVS), under the auspices of the United Nations Interregional Crime and
Justice Research Institute (UNICRI), has been conducted in some 70 countries wokMhilieléts findings were based on
a representative national sample in most developed countries, within developing nations data was drawn primarily- from a re
resentative sample (approximately 1000 people) from capital éisesgards the southefdrican region, the ICVS has been
conducted in Botswana, Sowlfrica, Zimbabwe, Namibia, Lesotho, Swaziland and Zanifiigs survey is unique in that it
provides for a measurement of the magnitude of crimes of corruption based on the direct experience of citizens and then t:
gets this information to public fi¢ials. In other words, it attempts to capture the magnitude of bribery by pufitialef
which is regarded as the most widespread and conventional form of corruption.

2. TheAfrobarometer is a pioneering international collaboratiferefo measure public opinion #frica. Composed lgely
of analysts and institutions in a doz&frican countries, it uses state of the art scientific methods to assess citizen attitudes
toward democragyeconomics and civil societetween mid 1999 and mid 2001, surveys of nationally representative sam
ples of citizens were conducted in Botswana, Ghana, Lesotho, Malawi, Mali, Namibia, NigeriaABivathTanzania,
Uganda, Zambia and Zimbabwe. Over 21,000 people were interviewed in total, with most country samples consisting of 120
respondents.

3. During May — June 2000, a survey of 57 questions on the perceptions and experiences of corruption in the SADC region w.
conducted by researchers working in 14 SADC countries using a uniform questionnaire developed by SAHREAI rep-
resentative sample of 2510 individuals aged 18 years or older was selected to provide meaningful data from across the regif
The sample was stratified according to the percent female/male and rural/urban population in the region resulting in an initie
sample that included 831 rural women, 448 urban women, 801 rural men and 430 urban men.

4. According to the classification of “Countries in the major world aggregates” presented in the HINE2P Development
Report 2001, page 259.

5. TheTransparency International Corruption Perception Index is a “poll of polls” which ranks countries (91 during 2001) in
terms of the degree to which corruption is perceived to exist among puldialefand politicians. It is a composite index
drawing on 14 dferent polls and surveys (based on 1999-2001 data) from seven independent institutions carried out amon
business people and country analysts including surveys of residents, both local and expatriate.

6. Respondents were asked how they would describe, with respect to corruption,faieatdifroups in their own country



Chapter 2

Legislating Against Corruption in the Southern African Development Community
An analytic comparison of ctent and poposed legislation and the SADCoRycol
against Coruption

Charles Goredema
Senior Researcher
Institute for Security Studies (SouMfrica)

Intr oduction

The SADC member states signed and adopted a Prétgawist Corruption on 1August 2001. By

that date most of them had legal instruments of some form against corrdptgoRrotocok prk

mary objective is to improve and harmonize anti-corruption laws in and across the region. In view
of an increasing awareness of the linkages between corruptiongardsed crime, and a develop

ing consensus on thefiehcy of international/regional responses to economic crime, symbolized by
the United Nations conventioAgainst Transnational Qyanised Crime (2000) and the United
Nations Global Programme against Corruption as well as the elaboration of a United Nations
Convention against Corruption, the SADC Protocol against Corruption is indeed the major proactive
step forward against corruption in the South&fnican region. In terms oArticle 7 of the Protocol,

state parties undertook to ‘develop and harmonize their policies and domestic legislation for the
attainment of the purpose of (the) Protoc®his report is based on an analysis of existing regional
laws against corruption. It compares these laws with the stipulations of the Protocol, and assesses the
extent of consistency or disharmo®@n account of the number of legal frameworks requiring exam
ination, a thematic analysis was considered most appropFiatereport begins with an outline of

the major themes in the Protocol, and then considers the laws of state parties against these themes.

Features of the SADC Potocol against Corruption

The overarching themes guiding this report can be drawn from the Protocol objebtige®ur
prominent objectives are:

« To prevent, detect and prosecute corruption in the public and private sector

« To promote and facilitate co-operation among state parties in support of prevention, detection
and prosecution of corruption in all sectors

« To provide a framework for harmonizing policies and legislation against corruption

* To set standards by which to periodically measure, through peer rehewerformance of
member states in combating corruption.

Several provisions in the Protocol, which could roughly be called sub-themes, support each objec
tive. These are briefly outlined below

Objective 1: Pevention, detection andgsecution of cawuption in the public and private sector

Sub themes

Each member state should develop a detailed framework for combating corruption in both the pub
lic and private sectors. State parties must adopt pro-active measures to pre-empt and prevent corrup

tion! In respect of the public sectdrticle 4(1) (a) — (c) of the Protocol prescribes that member
states should stipulate standards and codes of conduct for the public service (presumably along the

2

lines of the International Code of Conduct for Publfic@ls, adopted by the UN Genersdsembly
resolution on Corruption, as G#1/59 on 28 January 1997).

All member states should create, maintain and strengtfestieé anti-corruption institutions.

Objective 2: Pomotion and facilitation of co-operation among statetigarin supparof prevention,
detection and mrsecution of cauption in all sectors

Sub themes

Member states should discourage the existence of safe havens for the corrupt, by assuming jurisc
tion over such persons on the basis of territoriafigtionality or the presence of suspects within
national borders.

Treaties between and among member states should implicitly or specifically recognize corruption &
a basis for extraditiorlternatively, the Protocol may be regarded as the basis for extradition in the
absence of specific treaty arrangements.

If extradition is declined on the basis that the requested state has jurisdiction over the suspect, tf
state is obliged to prosecute.

State parties shouldfafd each other legal assistance in the investigation and securing of evidence
as well as in other steps preparatory and ancillary to legal proceedings.

Since resource levels are uneven, state parties should extend to each other mutual technieal co-oj
ation to facilitate prevention, detection, investigation and prosecution of corruption.

Objective 3: Povision of a framework for harmonizing policies and legislation againsuption

Sub themes

While bilateral or multilateral arrangements may expand the forms of corruption covered by the
terms of the Protocol, state parties should adopt the descriptive conceptualization of corruption i
Article 3 of the Protocol as a minimum standard.

State parties should develop and harmonize policies and laws to attain the objectives of the Protoc

Objective 4: Setting standds by which to periodically measyrthiough peer eview the perfor
mance of member states in combating gption.

Sub themes

Individual state parties are obliged to periodically report progress in implementationgeractan
mittee composed of representatives from each of the state parties.

The Committee, which is accountable to a Council of Ministers, is also required to provide a data
base accessible to member states and assist with training, and programme evaluation.

Comparative Overview
Objective 1: Pevention, detection and gsecution of cauption in the public and private sector

Article 3 of the Protocol, which is descriptive in nature, characterizes corruption in the following
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manner:

» soliciting for or acceptance of a bribe by a publitcal;

» offering or granting a bribe to a publidficfal;

» performance or non-performance by a publiic@fl of duties in order to gain undue personal
benefits or to benefit a third party;

» diversion by a public ditial, of any movable or immovable propertyonies or securities
belonging to the State, to an independent agemicyo an individual, that such fafial has
received by virtue of his or her position for purposes of administration, custody or for other rea
sons, for personal benefit or that of a third party;

» soliciting for or acceptance of a bribe by a person working for an entity in the private sector to
induce improper conduct;

» offering or giving a bribe to any person to induce that person to exert any improper influence
over the decision making of anothsubordinate or superiguerforming functions in the public
or private sector;

* requesting, receiving or accepting such a bribe or promise of a bribe (even if no influenee is suc
cessfully exerted)

« fraudulent use or concealment of the proceeds of corruption (asset/ money laundering);

The Protocol also penalizes participation in corrupt transactions as an agent, instigatoplice,
or accessory after the fact.

It should be noted that, in respect of the public seatticle 4(1) (a) — (c) of the Protocol further
prescribes the stipulation of standards and codes of conduct for the public service.

In what follows below an audit is presented of the current situation and developments in the SADC
Member States viz-a-viz a detailed framework for combating corruption in both the public-and pri
vate sectors, which includes pro-active and pre-emptive measures to prevent corruption as required
by Article 4. Related to this is the creation and maintenancdeiftiie anti-corruption institutions.

Angola

Except for a brief reference to corruption as an undesirable practice in the Pena\rigmde has
no specific legislation against corruptignHigh Authority Against Corruption (HAAC) was esta-
blished in 1995, but at the time of writing, no appointments to this body had been made.

A law against Economic Contraventions, passed in 1999, deals specifically with public sector cor
ruption. It has provisions making undue commissions unlawheg.law mentioned, therefore needs
further development before it is in full compliance with the prescriptions of the Protocol.

Botswana

Botswana has two main statutes to address corruftenPenal Code is lgely confined to public
sector corruptionThe more recent Corruption and Economic Criee of 1994 has superceded it
as the standard provision against corrupt activity

Part 1\, of theAct, which is similar to Division Il of the Penal Code, makes certain conduct by pub

lic officers punishable as corruption. It adopts as a common denominator the concept of ‘valuable
considerationas a commodity exchanged for corrupt actjvityd defines the concept in wide, all
encompassing termsThus, valuable consideration means tangible and intangible assets, such as
money or interest in propertit also encompasses ‘anyfioé, employment or contract (and) any
payment, release, disclgeror liquidation of any loan, obligation or other liabjlityhether in whole

or in part’and the extension of favours.
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Section 24(1) of thAct, dealing with corrupt behavior by or of a publiicgr, provides that:

A public officer is guilty of cauption in lespect of the duties of his office if heedity or indiectly
agrees or offers to permit his conduct as a public officer to be influenced by the aifiser or
prospect of any valuable consideration to beaived by him, or by any other persoonfrany per
son.

In respect of dfcial transactions, section 25 of tAet renders a public &G€er guilty of corruption

if he or sheaccepts, or agees or offers to accept, for himself or for any other person any valuable
consideration as an inducement ewad for doing or forbearing to do anything iespect of any
matter in which the public officer is concerned in his capacity as a public dfficer

Sections 26 and 27 are intended to pre-empt post-action reward situations, in which bribery may |
obscured as a ‘tipTo that extent, thAct goes further than the prescriptions of the Protocol.

Section 28 applies to the private sector as well as the public.décti@ates an ténce, where an
agentcorruptly accepts, or ages or offers to accepbin any person, for himself or any other-per
son any valuable consideration as an inducemengwad for doing or forbearing to do any act in
relation to his principa$ affairs or business.

The Corruption and Economic CrimAet also deems as anfefice, bribery in the form of assistance

to public procurement. In terms of section 29(1) of Aleg a person is guilty of corruption if he
directly or indirectly accepts or agrees ofedd to accept for himself or for any other person any
valuable consideration as an inducement or reward for or otherwise on account of his giving assi
tance or using influence for purposes of promoting, administering, executing or procuring a contrac
with a public body

A person who agrees orfefs to accept for himself or for any other person any valuable considera
tion as an inducement or reward for withdrawing a teraterefraining from tendering, for any con

tract with a public body for the performance of any work, the provision of any service, or the supply
of any article, material or substance violates section 30kl3.offence is directed at the pernicious
practice of bid rigging in procurement.

Section 31(1) renders a member or employee of a public body guilty of corruption by virtue of con
flict of interest, where he or an immediate member of his family has a direct or indirect interest ir
any company or undertaking with which such body proposes to deal, or if he has a personal intere
in any decision which such body is to make, and fails to disclose the nature of this interest.

The Corruption and Economic Crindet (section 34) contains an ‘unexplained assatsvision,

which deems the failure to explain assets not commensurate with present or past known sources
income proof of corruptiorihe provision applies to any person, within and outside the public sec
tor, and entitles a special Directorate on Corruption and Economic Crime to investigate such a pe
son, if reasonably suspected of living beyond his/her known means, or possessing assets-out of p
portion to known sources of income.

Section 34(2) has equivalents in Hong Kong and Swaziland. In Malawi and Zambia, similar provi
sions apply only to public fi€ers.The Protocol does not prescribe unexplained assets provisions.

Directorate on Corruption and Economic Crime

Botswana established the Directorate on Corruption and Economic Crime under tAetl 994 a
public ofice, headed by a director who is appointed by the President ‘on such terms and conditior
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as he thinks fit.Part 3 of theAct sets out the extensive functions and powers of the Directorate. It
has educational, advoca@dvisory and investigative functions. In the investigation of corruption
and related activities, the Directorate can exercise any of the powers stipulated in sections 7, 8, and
10 to 15 of theéAct. These include all the powers available to the police. Howeerdirectors

power to subpoena potentially incriminating information is greater than that normally available to the
police.The prosecuting power of the Directorate is subject to the consent/Attdheey General.

Democratic Republic of Congo

There is no specific anti-corruption legislation. Ratliee current Criminal Code was modified in
1973 as regards corruptiorferfices and in particular the envisaged sanctions for the pufiiaisf
involved in the corrupt transaction (up to 15 years of imprisonment; confiscatiofT letaf.ode of
DRC recognizes both the active and passive corruption.

Recently the National Inteninisterial Committee on Drug Control and Crime Prevention initiated
discussions regarding modification of the criminal law provisions related to the corruption, fraud,
money laundering, ganized crime and other economifeoices.

Lesotho

Lesothos anti-corruption law is of relatively recent origin, in the form of the Prevention of
Corruption and Economic @ncesAct of 1999.TheAct bears a strong resemblance to Botswana’
Corruption and Economic @fhcesAct, with only modifications in syntax and arrangement. For
instance, where the Botswana statute uses the term valuable consideration, the Prevention of
Corruption and Economic @hcesAct employs the term benefithe meaning attributed to these
concepts is the samEhe pattern established by the definition section is continued, with section 24

of the Corruption and Economic Crinfct being echoed by section 21 of the Prevention of
Corruption and Economic @hcesAct.? Similarly, section 31 of the formewhich pertains to cen

flict of interest, has its equivalent in section 28 of the Lessotho statute. Both statutes have-an identi
cal provision criminalizing possession of unexplained wealth.

TheAct creates a Directorate on Corruption and Economier@és, with functions and powers as
broad as its Botswana counterpari.additional feature of the Lesotho legislation is the formulation
of a civic duty to report suspicions of serious economic crime, which may take the form of corrup
tion, to the head of the Directorate.

In terms of section 35 of the Prevention of Corruption and Econonfen€fsAct, any person who

has reasonable grounds to suspect that a serious econfanaedias been or is being committed or

has been attempted, should report to the Directoféie.report is sworn or fafmed, and should
specify — the nature of the suspicion; the grounds on which the suspicion is based, and alt other rel
evant information known to the declarant.

Malawi and Zambia

The substantive, and to some extent institutional legislation relating to corruption in both countries
is identical. In Malawi, the Corrupt Practic&st 18/1995 and the Penal Code [Chapter 7:01] are
intended to control corruption in both the public and the private sedtbesequivalent law in
Zambia is théAnti-Corruption Commissio/ct of 1996.

A prominent feature of the legislation in both countries is the wide scope of its operation. In Malawi
both Chapter 10 of the Penal Code and Parflthe Corrupt Practicesct devote attention to pub

lic sector corruptionThe term public dicer is defined to include political heads, namely the
PresidentVice President, ministers and members of parliament.

%

The provisions of Chapter 10 of the Penal Code [Cap 7:01], which are to some extent restated in P
IV of the Corrupt Practice&ct, cover most of the established acts of corruption and the abuse of
office. Sections 26 and 27 can be interpreted to include corruption in the non-statdtseatobe
further agued that Section 27(4) anticipat&dicle 3(1)(f) of the Protocol in relation to bribery with

an element of false pretence.

TheAnti-Corruption Commissioct in Zambia replaced the Corrupt Practiées of 1982, which

was lagely designed to deal with public sector bribery and other corruption by puiidierefThe
concerns with unexplained wealth as a manifestation of corruption are reflected in the Corrur
PracticesAct. In conjunction with asset disclosure laws and ethical codeg\ctheas ostensibly
intended to foster a culture of clean governafiée trend has continued, as theti-Corruption
CommissionAct is complemented by the Electoratt [Chapter 13] and the Parliamentary and
Ministerial Code of Condudict, number 35 of 1994. Both gt elected public &tials, although

the Parliamentary and Ministerial Code of Condhaitexcludes the President. In Part 2, it incerpo
rates a Code of Conduct. Section 4 is intended to discourage the dishonest or improper acquisition
significant pecuniary advantage by a Member of Parliament (Na#msambly) or by another per

son, through:

« improper use of information obtained in the course of thesMBties, which is not generally
available to the public;

e disclosing dficial information to unauthorized persons;

e exerting improper influence in public appointments, which could cover nepotism and
favouritism;

e converting government property for personal or some other unauthorized use;

« soliciting or accepting transfers of economic benefit, other than in strictly circumscribed
circumstances.

Members who are appointed to ministeridiagf, which includes th&/ice Presidency and deputy
ministers, Speaker and Deputy Speakee required to disclose their assets, liabilities, and income.
Such disclosure should be made within thirty days of the assumptioficef ahd thereafter annu

ally. (Section 10)'he content of disclosures is fairly detailed, and the declaration becomes a public
declaration once filed with the Chief Justice, which allows access to it by the press and civil society

The approach to holders of high political publific#f in the Zambian legislation seems to be-con
sistent with the aspirations of the Protos@mphasis on transparenig a pre-emptive mechanism,

the Protocol puts much faith in the free flow of information and participation by the media and civil
society in minimizing opportunities for corruptiofihe register of assets and liabilities serves as a
reference point for both the media and civil society monitors.

Election related Part I'éf the Electorafct covers misconduct of a corrupt natureeAct combines
punitive measures with political remedies.

Like the Malawi statute, th&nti-Corruption Commissior\ct applies to private sector corruption.
(See Section 31(1) and (2))

Enforcement of anti-corruption legislation of general application in both countries is by dedicatec
units, theAnti-Corruption Bureau (ACB) in Malawi and tienti-Corruption Commission (ACC) in
Zambia.TheACB was tasked with implementing a fepronged strategy against corruption, involv

ing public education, prevention, investigation and prosecution of corruptiute it is vested with
extensive intrusive powers, te&B often lacked institutional and operational independence from
the executive branch and it is thus subject to the oversight of the prosecution service in respect
cases for prosecution.
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TheACC was established in 1982, with a similar mandate t& @& and operates in more than half

of Zambias nine provincesApart from investigators, th&CC employs its own prosecutors,
although the consent of the Director of Public Prosecutions is required for all prosecTitiens.
capacity of both dedicated units is periodically enhanced by access to sources of funding outside gov
ernment, especially from donorgamizations.

South Africa

The primary law against corruption in all sectors is the Corruptairof 1992.The Act abolished
the dichotomy that existed between common law bribery afehads under the Prevention of
CorruptionAct of 1958.

Corruption as proscribed by thet can be summarized as:

» unlawfully and intentionally giving or &ring a benefit which is not legally due, to any
person on whom power has been conferred or who has begedhdth some dutywith the
intention to influence them to commit or omit to perform an act in relation to their power or
duty, or as a reward for an act or omission in the past

« unlawful and intentional receipt of a benefit of whatever nature which is not legally due, by a
person on whom power has been conferred or a duty imposed, with the intention to commit or
omit to do some act in future within the scope of his power or, dutgs a reward for some
act or omission in the past.

The four elements of the conceptualization of corruption irtiere:
« an ofer and/or receipt of a benéfit
« a benefit which is not legally due
e given or ofered to or received by a person holdinfjcef
« for the purpose of influencing that receiver to do or not do something within his power or
which is his duty

The definition of corruption is, in lay terms, “not Protocol compliant.” It falls shofriodle 3(1)(d)
- diversion of public funds or properignd (f) — bribery accompanied by false pretence, and does not
take account of subparagraph (g) — which guards against laundering.

It should however be noted that, liReticle 3, section 1 of théct focuses on action or inaction in
the sphere of the corrupt persoautiesThis is a potential weakness of both instruments, in that it
leaves out the corruptfafial, freelancing outside his sphere of responsibility

The Prevention of @anised Crimé\ct of 1998, prohibits participating in racketeering activities as

well as money laundering, both of which are related to corruption. Section 4Axfttbeminalizes
laundering agreements or the performance of any acts to conceal or disguise the nature, seurce, loca
tion, disposition or movement of proceeds of criminal actiVibe place where the crime was com

mitted is immaterial.

A Prevention of Corruption Bill has recently been tabldd draft legislation tabulates corrupt prac

tices and dences more comprehensively than the current legislation, and spells out more than 20
offences and penalties, in an endeavor to embrace as much of the encountered and antieipated cor
rupt activity as possibléicceptance and giving out of undue gratification, bribery of pubficest

(local and foreign), abusing anficé or position for undue gratification, comprise some of the
offences of corruption captured in Chapter 2 of the bill. Gratification is defined more broadly than
‘valuable consideratiorin Botswana, ‘benefitn Lesotho, or ‘gratificationin Malawi. Rather than

employ a compounded or omnibus style of definition, exemplified by the Corrupt Praaticels

Malawi, the bill breaks the concept down on the basis of modes of benefit - direct and financial, direct
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but non-financial, indirect and non-financial, intangible favours, etc.

This innovative bill extends to corruption in sport (clause Tdhzania pioneered the criminalisa

tion of corruption in sport, but confined the relevant provision to a limited range of sports, and kep
it in a schedule to the statute. Clause 14, which appears to be based on legislation in the United Sta
was evidently precipitated by the match fixing scandals which rocked the sport of cricket at the en
of the nineties and beginning of 2000. Indeed, the first sport identified in the definition of ‘sporting
event'in an earlier version of the draft was crick&@ause 14 introduces the concept of ‘scheme in
commerce’, defined as ‘any scheme carried out in whole or in part through the use in natioral or fo
eign commerce of any facility for transportation or communicatibthén penalizes any person who
carries out any such scheme purposely to influence any game or sporting bgentention seems

to be regulation of the activities of dishonest bookmakers who attempt to influence matches usir
electronic communication.

If the bill is passed as it stands, So#fhica will, for the first time in its legal historyegard control

or possession of unexplained assets an act of corruption. Clause 19 seeks to criminalise the pos:
sion of assets acquired through corrupt practices, but only in respect of pfibéicsorhis distin
guishes it from the Corruption and Economic CriAm in Botswana, where the fefice applies
across all sectors\ public ofiicer living beyond his or her means, or in possession of assets-dispro
portionate to his means, will be presumed guilty of corruption. It will then be up to the individual to
render an innocent explanation, fatiént to raise a reasonable doubt that his lifestyle or assets are
not derived from corrupt practice$he enforcement of unexplained assets legislation typically
evokes questions of probable transnational considerations, as contemporary trends indicate cro
border investment of proceeds from corrupt transactidmes eficacy of clause 14 depends as much

on its consistency with constitutional rights as with the viability of existing regional and internation
al mutual assistance lawBhe Protocol is emphatic on the need for such assist@heescope of
mutual legal assistance in pre-proceedings asset tracing could be unduly narrow

The bill also seeks to punish the corruption of witnesses, and to reinstate common law bribery

The current anti-corruption legislation is complemented by measures to enhance transparency a
improve access to informatioAs many commentators on corruption have emphasized, any serious
attempt to deal with corruption needs to address the-rielted questions of leadership, trans
parency and accountability

As is the case in Zambia, Soutfrica has adopted asset disclosure measures for political represen
tatives. Disclosure is annual, and particular focus is placed on donations received and asse
acquired. Unlike Zambia andanzania, the code of conduct obliging disclosure in Safriba is

not anAct of parliament. Howevein terms of detail, the Soufifrican code is more meticulous and
demanding.

Efforts have been undertaken to protect those who expose or provide information on criminal an
other ‘irregular conduct.The Protected Disclosurédgt of 2000, came into force in February 2001,

to protect sources of certain disclosures of misconduct from victimizatteAct is confined, how

ever to misconduct, including corruption, within the workplace. It enacts procedures to facilitate the
reporting of perceived or suspected unlawful activities by employers or fellow employees.

Outside the sphere of employamployee relationships, individuals who have assisted in the-inves
tigation or prosecution of anfehce may seek state protection for themselves and/or their relatives,
if they are apprehensive about their personal seclifiBWitness ProtectioAct of 1998 introduced

an administrative framework for the protection of vulnerable witnes¢dhe center of théct is

the Ofice for the Protection diVitnesses, headed by a direcidfitnesses at risk may be given pro
tection at the place where they reside or be relocated to a place of safety for as long as.Adeessary
Act also envisages, without making detailed provision, the alteration of the identity of vulnerable
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witnesses.

The proliferation of anti-corruption institutions has naturally raised concerns about co-ordination
among themArticle 4 of the Protocol prescribes the creation, maintenance and strengthening of,
among other things, ‘institutions responsible for implementing mechanisms for preventing, detect
ing, punishing and eradicating corruptioftie Protocol does not insist on the establishment of a
unitary institution against corruption in each member stateading ofArticles 11 and 12 suggests

that a measure of integration of anti-corruption institutions within each state is nedéssenyber

states are to implement the Protocol and render accounts of such implementation, on a periodical
basisArticle 12 (1) and (2) stipulate:

1. For the purposes of cooperation and assistance under this Protocol, each state party shall desig
nate an authority

2. TheAuthority shall be responsible for making and receiving the requests for assistance and coop
eration referred to in this Protocol.’

Thus, the Prevention of Corruption Bill makes nfmefto establish a co-ordinating structure from

the existing multiple agencies. Howey#rshould be noted that two ancillary co-ordinating struc
tures have been created. First, the National Forum against Corruption, a tripartite body comprising
the government, the business sector and the civil soSetond, the Government adopted on 25
January 2002 the Public Secfanti-Corruption Strategya comprehensive policy document, which
inter alia stipulates the creation of #eti-Corruption Co-ordinating Committe&he Committee is
already operational.

On the issue of jurisdiction, the Bill seems to have overlodkéde 5 of the Protocol, which pro
vides for the exercise of jurisdiction on the basis of the suspgaetsence in Soutfrica.

Zimbabwe

The conceptualization of corrupt transactions is premised on such transactions occurring within
agency/principal relationships, anddaly encompasses activities of agents vis-a-vis the business of
principals.The primary statute is the Prevention of Corrupfich[Chapter 9:16]. Its scope of appli

cation with respect to corruption in the public sector excludes the President though it does include
ministers, and members of the civil and uniformed services.

Zimbabwe has both pre-emptive and reactive legislation with a bearing on corriipgofarmer
generally regulates the context in which corruption tends to dtcl@als with, for instance, the dis
closure of conflicting interests that may have a bearing on tenders and procurement dAgiarons.
from the numerous statutes regulating the public sector and public corpotdtierBrocurement
Act epitomizes this kind of legislation.

The Prevention of Corruptiofict is generally intended to respond to corruption in both the public
and private sector€orrupt practices are defined in Part Il of e, specifically in section 3 and

rather obliquely in sections 4 and TheAct tamgets a relatively limited range of corrupt actions, the
equivalent of what the common law would term bribé&mgud and extortiorf-or example, Section

4 is rather vague and could be interpreted widely to embrace disregard for appropriate procedures,
administrative injustice, or dereliction of dutyrenders criminal action that is contrary to or incon
sistent with a public ditial’s duty as such, or the omission by a publfciafl to perform anything

which falls within his or her scope of woikdone to favour or mjudice any person.

Bribery, fraud and extortion in both public and private sector is criminalized, on the part of both giver
and receiver (section 3).TAet does not contain provisions relating to the conflict of interest or the
corruption of foreign dicials. TheAct also addresses the issue of extraterritoriality

Regulations are envisaged in terms of section 18 for witness protection, however they have not been
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drafted at the time of writing.
Tanzania

There are three statutory instruments for combating corruptidannania, two being applicable to
the mainland only and the other to Zanzit¥dre Prevention of CorruptioAct of 1971, and the
Economic and @anised Crime Contrdict of 1984, apply to the mainland while the Penal Decree
extends anti-corruption law to the island of Zanzibar

The Prevention of Corruptiofict is an ambitious initiative against corruptioh.deals with both
soliciting and accepting bribes andgets other forms of corruption. Corruption is defined in section

3 of theAct as the solicitation, acceptance or acquisition from a person any advantage, which serve
as an inducement to do anything in relation to his or her busifiesg\ct draws no distinction
between the public and the private sector on the issue of briferpct also makes no provision

for the participation as an accomplice in thizoée.

TheAct was amended in 1990 to curb corruption in general elections, a practice which had becorn
endemic?® The Economic and @anised Crime ControAct provides that any violation of the
Prevention of Corruptio\ct is an economic crime, and therefore under the jurisdiction of the
Economic Crimes Court. In addition, the First Schedule to the Economic azchi€rd Crime
ControlAct created the &nce of bribery in sport, at both amateur and professional ldvetstable
omission in the Schedule is that the person who receives the bribe is not péh@tiesiict also
created the &énce of hoarding commaodities, pertinent to some parts of the region, but which does
not seem to have been considered when the Protocol was drafted.

TheAct also establishes thenti-Corruption Squad in the @fe of the President to investigate and
prosecute dénces relating to corruptioithe Squad is supposed to provide legal advice to the gov
ernment and the public at ¢g on issues relating to corruption. In order for the functionaries
involved in the war against corruption to be moffeaive, the Squad has been elevated to a bureau.
It is now called the Prevention of Corruption Bureau (PCB).

The Public Leadership Code of Ethisst of 1995 is regarded as one of the pillars supporting anti-
corruption measures ifanzaniaTheAct establishes a code of ethics for certain public leaders, and
seeks to provide a mechanism to monitor the acquisition of property by pioiér of

Peter points out that ‘the code of ethics seeks to invoke, among others, the princifildadify of
declaring all property or assets and liabilities owned by a person in a position of Powearinck
ple extends to his or her spouse and unmarried chil@irenaim of enacting this provision was to
enable the relevant authorities to trace the property of pulfiaéats. If any oficial acquires prop
erty through corrupt means, this will be detecté@his provision, howevempermits a number of
exceptions. Non-declarable assets include:

vehicles and other personal means of transportation

residences, recreational, property and farms for personal use or the use & featbes
household goods and persondéefs

income from land owned or occupied

Any of these assets can be derived from corrupt actiaitg non-disclosure makes itfaitlt to
bring the corruption to light. TheAct prohibits acquisition of pecuniary advantage through the use
of information obtained in the course of dutgnverting government property for personal use, and
soliciting transfers of economic benefit.

The Corrupt PracticeAct established thanti-Corruption Bureau.
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Swaziland

The Prevention of Corruption Order of 1993, repealed and replaced the Prevention of Cokaiption

of 1986.The various kinds of corruption that it penalizes are listed in Part 1. Section 20 codifies the
common law of briberywhile section 21 extends this to tender processes. Bribery in the private sec
tor and in the conduct of judicial work is also criminalized. In section 26, Swaziland adopted the pre
sumption of corruption on the sole basis of unexplained lifestyle or assets. Its main subsection pre
scribes that:

‘Any person who being or having been a public officer and

* maintains a standalof living above that which is commensurate with hés@nt or past official
emoluments; or

e s in contol of pecuniay resouces or popetty dispoportionate to his pesent or past official
emoluments;

shall, unless he gives a satisfagt@xplanation to the cotir.’ as to how he was able to obtain such

resources, be presumed to have maintained such a standard of living or acquired such pecuniary

resources or property through the commission of a corrupA @cviction leads to a penalty simi
lar to that which can be imposed for the corrupt act itself.

Sub-section 2 extends the presumptiofaty person who has no known sceiof income or who is
not known to be engaged in any gainful employment.’

Swaziland is of course not unique in giving legislative expression to popular prejudice by ‘turning
the tablesbn serving and former publicfafers in this manner

Mauritius

The Criminal Code is the main statute for dealing with corruption. In respect of public corruption,
sections 124 to 133 applihe provisions cover common forms of corruption, such as bribeny
flict of interest, judicial corruption, and compounding afete. Section 333 of the Code penalizes
embezzlement. Section 132(1)dets corruption bearing an element of false pretences. It provides
that:
1. Any officer of a public body who accepts any offer onpse, or obtains oreceives om any
person, for himself or for any other person, any giftewaud
(a) for doing an act which he alleges, or induces any person to believe, he is esgpptoveo
in the odinary course of his duty although as a fact such act does not fornofplais
duties;
(b) for forbearing to do an act which he alleges or induces any person to believe, he is bound
to do in the adinary course of his duty
shall commit an offence...

The Economic Crime an@inti-Money LaunderingAct of 2000, can be applied to cases of serious
corruption, as grand corruption can fall within the definition of econonfencés.The Act was
specifically intended to deal with money laundering. Perhaps its primary significance to corruption
is that it creates additional avenues of detection, and augments the investigative capacity of law
enforcement authorities. It also creates thic®ff the Director of the Economic Crimefioé. In

terms of theAct, financial institutions are obliged to report suspicious transactions to the Director
who then has the duty to investigate.

Elected public dfcers are required to declare assets and liabilities in their name and in the names of
spouses, minor children and grandchildren. Under the terms of the DeclaragssetsAct of 1991
a fresh declaration must be made when the value of the assets or liabilities significantly €hanges.

x

The Centrallender Board occupies an important position in anti-corruption initiatives in Mauritius.
No government department, local authority or other body can enter into a major contract without th
approval of the BoardA major contract is defined as a contract worth at least 500 000 Féipees.

Mauritius had no dedicated anti-corruption institution at the time of writing, and most cases are
investigated by the polic@he Ombudsman has jurisdiction over instances of public sector €orrup
tion.

Namibia

The Prevention of Corruption Ordinance as amended by the Prevention of CorAmpgadment
Act of 1985, is the relevant law

Section 2 of the 198Act created three f#nces that were intended to supplement the common law
crime of bribery by adding briberyfehces to the regulations of agent conduct.

First, it is an dience for any person who is an agent to accept a gift as an inducement or reward fc
completing or not completing any act in relation to his or her prinsigdfirs or business or for
showing or not showing favour to any person in connection with the prirscgdalirs or business.
Second, it is an &nce for any person to give or agree to give terdjifts to agents for the same
purpose as aboveéhird, it is an ofence for any person to give to an agenfrothe case of an agent,

to knowingly use with the intent of deceiving a principal, any account, receipt or other document ir
which the principal has an interest and which contains false informatienpenalties in respect of

all three situations are the same as for the common law crime of bribery

While they may have advanced the law as set out in the Ordinance, the 1985 provisions do not de
with the numerous types of corruption associated with white-collar crime. For example:

The law does not address situations where agents, who, by arrangement with sellers of goods or w
persons hired to render services, secretly obtain gifts or advantage through the abuse of their posit
in carrying out the &irs or business of principals. Nor does it address situations where an agent fail
to disclose to his or her principal the full nature of a transaction carried out in connection with the
business or &irs of a principal, that is intended either to deceive the principal or to obtain any gift
or consideration for him or herself or another person.

The statute has also been criticized for not providing for the forfeiture of’difie. Ordinance needs
further modification to incorporate conduct that is contrary to or inconsistent with the duty of such &
public oficial, or favouritism by dereliction of public duty

The legislation is weakened by the absence of mechanisms for disclosure of receipts of gifts by pu
lic officials, either generally or from possibly tainted sourdd® absence of provisions generally
applicable to the non-state sector is also disconcerting.

The Public ServicAct of 1995 is also pertinent, in that it creates another framework for defining and
dealing with acts of misconduct by publidiofals. An official is guilty of misconduct if he or she
accepts or demands with respect to the performance of or the failure to complete his or her duties a
commission, fee or reward, pecuniary or otherwise, which is no¥/dlere an dér of such a com
mission is made, it should be reported to the head of the mirfistityre to report forthwith to the
Permanent Secretary is an act of misconduct. In this respect, the provision is complementary to t
provision of the Prevention of Corruption Ordinandepublic oficial is liable to a disciplinary
penalty for misconduct, as well as a criminal dgeaif he or she carried out corrupt acts.

In addition, Namibia has legislation against electoral corruption, and conflicts of interests in public
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procurement tender processes, requiring disclosure of interest, and tecusal.

An Anti-Corruption Bill has been passed by the Natiokggembly but awaits the approval of the
second legislative chambefhe Bill is dominated by provisions to bring into being Amti-
Corruption Commission, whose mandate will include public education. Hoytbee€Eommissiors'
prosecutorial powers will depend on the concurrence of the Pros&erteral. In fact, prosecutions
will be subject to the control and direction of the ProseeG&meral The functions of the proposed
Commission, howeveappear to be extensive enough to encompass what the Protocol envisages.

Clause 31 lists corrupt practices. Its first paragraph is broadly similar to theABoceh Corruption

Act of 1992. It does not seem to extend to what the common law would regard as extodi8iil

also overlooks fraud related corruption, which involves the use of misleading documentation in order
to deceive the state or any other en{gyg.VAT fraud). TheAnti-Corruption Bill does not cover cor
ruption in sport, or the diversion of resources, as requiredrbgle 3(1)(d) of the Protocol.
Furthermore, its provisions relating to jurisdiction are not entirely in line ticle 5 of the
Protocol.The provisions recommended in the Protocol with respect to nationality or the presence of
the defendant within a given territprgppear to have been overlooked. Near the end of the Bill is
clause 36, which proclaims that tAet is ‘not applicable to the President, except to the extent that

it confers a power or imposes a duty’ him or her

Seychelles

The law against corruption in the Seychelles appears in sections 372 to 376 of the Penal Code
[Chapter 158]. Concern about public sector corruption provided the impetus for legislation, but the
resulting provisions can be applied to the non-state sector ag\welith the Zimbabwean legisla

tion, the Seychelles law is premised on the assumption that the corrupted is usually an agent.

Proscribed conduct includes:
- on the part of an agent, accepting or obtaining any gift or consideration;
- on the part of bribemwffering, giving any gift or consideration
- on the part of the agent, falsifying documents, receipts etc in order to mislead the principal.

In respect of electoral corruption, the Electiéws of 1995 prohibits vote buying and similar mis
conduct.

There is no dedicated anti-corruption unit in the Seychdlles responsibility for investigating cor
ruption falls on the police and occasionally the Ombudsman.

Mozambique

Currently corruption cases are dealt with under the provisions of the Penal Code (Articles 21 and
318). Howevernew draft anti-corruption legislation is being prepared and it is expected to be adopt
ed by the legislative authority within the coming year

Protection of whistleblowers

The coercive strategies envisaged by the Protocol and the respective legislation should be comple
mented by non-coercive, preventive strategies designed to encourage the supply of information to the
institutions set up to enforce corruption legislatibhe Protocol advocates proactive and reactive
measuresAn effective way of harmonizing the two modes of response is to protect whistle-blowers
from punitive administrative action and occupational risks that arise when incriminating information

is revealed.

Public servants in the middle and lower rungs of the administrative ladder may see, on a daily basis,

A

instances of corruption in forntd abuse of powelposition, public funds, resources, authority and
office for personal benefit or reward to surrogates. But they may not occupy the managerent pos
tions that would enable them to take preventive action. Furthermore, their complaints may be ignore
by those in a position to act but who instead opt to collude with corrupt top management or politice
leadership.

The legal provisions in the member states that have adopted anti-corruption laws in the past dece
demonstrate an appreciation for whistle blowers, and a desire to protect their infénestshere

are provisions in Botswana that promise confidentiality for informditits.recent bill in Namibia

also provides for confidentiality as does the recent legislation in LeSdiaqurisdiction which has
gone furthest towards protecting vulnerable sources of information is 8fnith, which also
passed the Protected Disclosutes. Lesotho is formulating protection legislation identical to that

of SouthAfrica. While the current Zimbabwe Prevention of Corrupthan includes a provision that
makes it criminal to interfere with or victimize a witness, it does not appear to providestpro
tections.

Obijective 2: Pomotion and facilitation of co-operation among statetigarin supparof prevention,
detection and mrsecution of cauption in all sectors

Jurisdiction

The Protocol calls for member states to extend jurisdiction beyond their borders in order to figh
against corruption and its proceedsgola has no specific procedural legislation against corruption.
The same applies to Mozambique at present, but new anti-corruption legislation may provide ad
quate or appropriate provisions. Few of the provisions in the legislation from the other countries stuc
ied extend jurisdiction extra-territoriallBection 1(2) of the Corruptioict in SouthAfrica can

apply to acts of corruption committed outside the coumtryriginating from outside the country
However thisAct lacks specificityThe NamibiarAnti-CorruptionAct, which is not yet layconfers
limited extra-territorial jurisdiction in a similar way to the CorruptiAnt. Section 46 of the
Corruption and Economic Crimct of Botswana extends jurisdiction for acts committed outside
Botswana by nationals of that countBambia attaches jurisdiction to Zambian nationality or domi
cile. The closest legislative provision to the Protocol is perhaps clause 21(1) of the Prevention c
Corruption Bill (SouthAfrica) which reads:

(1) The povisions of this Chapter shall apply to-

(a) an act committed outside the Republic by a Sédfitican citizen or a person domiciled in the
Republic, if the act is not punishable at the place of its commission or the place of its-commis
sion is subject to no criminal law ené@ment in espect of such offence;

(b) any other act committed outside the Republic if that act is not punishable at the place of its con
mission or if the place of its commission is subject to no criminal lawcenfient in espect of
such offence and if the perpetrator was a Sdftican citizen or a person domiciled in the
Republic at the time of the act or became a Sadtan citizen after such an act.

As indicated above, this provision féifs fromArticle 5 of the Protocol. It also departs from an-ear
lier version of the draft, which was based on a German criminal jurisdiction proVision.

Corruption as a basis forextradition

The Protocol requires either recognition of corruption as an extraditédreefn bilateral and mul
tilateral treaties or the treatment of the Protocol as an actual extradition\Wedgyexisting extra

dition arrangements between and among member states could be used in corruption cases, there i
specific provision in anti-corruption legislation specifically on this aspect. Extradition laws have gen
erally tended to be separated from substantive legislat@re does not appear to be much statuto
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ry reformulation required, since every country in the region has an extradition statute, whose terms
can be incorporated into anti- corruption legislatidhpresent, the SADC Protocol on Extradition
is under preparation.

Most SADC states already have laws that allow extradition either in the form of a treaty or o desig
nated states. Corruption, like drug figking, can be included among extraditabléentes.The

SADC Protocol on Combating lllicit Drugs has already set a precedent. In its wake, the United
Nations Convention againtansnational Qranised Crime also demands that corruption be includ

ed as an extraditablefefice. Problems might arise from disparities with respect to the extradition of
nationals and diérent sentencing practices — particularly attitudes to capital punishfmenstart

ing point is for all member states to be linked by extradition treaties. Only Namibia can be regarded
as having a quasi-extradition treaty with every other SADC state. 8bith also has extradition
arrangements with most of the other SADC states.

Mutual legal assistance and technical co-operation

Member states already have experience in implementing mutual legal assistance laws in cases with

transnational dimensionshis entails assistance in facilitating investigations as well as during crim

inal proceedings that are under wnly Angola lacks the legal framework to facilitate the kind of

assistance envisagédsurvey of the legislation and practices, howexarealed three notable short

comings:

» the absence of uniformity on the scope for mutual assistance, with some states not including
assistance with investigations,

» the tendency by some states to designate the countries to which assistance wdotdduB’af

» the subordination of non-policy processes to political considerations. Resolution of issues that
should be of a technical legal nature, such as extradition decisions, tends to be unpredictable as
a result. High-level political judgments could be influenced by corruption.

Inevitably, not all SADC states can benefit from the mutual assistance provisions of dtfisfis.
an area in need of harmonization which will be addressed by the SADC Protocol on Mutual Legal
Assistance in Criminal Matters.

As surmised in another analytical work, ‘co-operation in enforcing the law across national borders
involves joint work not only on the part of law enforcemefiicis, but also among legal systems.

In an environment where statesfelifin terms of background, values and levels of development, the
practicality of co-operation is bound to be tested. Questions of the mutual compatibility ef inves
tigative systems and probative rules of evidence will afiike. former are probably easier to -har
monize than the latte#

Obijective 3: Povision of a framework for harmonizing policies and legislation againsuption
Much of the work required to achieve this objective will be performed by individual member states
as they bring their laws in line witkrticle 3 of the Protocol, and establish the necessary mechanisms

for implementation discussed above.

Perhaps, in addition, each member stategislation should oblige the executive in promulgating
subordinate legislation with regard to practices prevailing in the region.

Objective 4: Setting standds by which to periodically measyrthiough peer eview the perfor
mance of member states in combating gption.

Peer review has become a conventional method of monitoring implementation of internatioral under
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takings. A committee composed of member states is tasked with monitoring implemerfatioa.

same time, the committee has other responsibilities, including the provision of technical assistanc
to state parties. Matsheza expresses confidence in the consnitiéty, on the basis that its reports
‘could mobilise shame (against) delinquent staiastautions that ‘this is (probably) one of the most
difficult aspects of the ProtocdtHis confidence seems to be based on the conviction that civil soci
ety and the media will either be represented on the committee, or at least make an input into its fin
ings.

Despite acknowledging the important role which they can play in preventing and exposing corrup
tion, the Protocol does not advocate the inclusion of civil society and the media in monitoring mech
anismsThe furthest it goes is tofafm the commitment of member states to adopt measui@s-to

ate, maintain and séngthen mechanisms to encouragetipgration by the media, civil society and
non-governmental ganizations in effds to pevent coruption...(SeeArticle 4(1)(i))

It may be contended that the Protocol is inimical to measures which inhibit freedom of expressio
generally and which inhibit press freedom in particuler the extent that a member state adopts leg
islation to limit press freedom therefore, it violates the letter and spirit of the Protocol, and canno
genuinely implement its provisions. It is unlikely that in such cases the media will be in position to
contribute to the anti-corruption climate even if the Protocol does provide a forum for such a role.

Concluding Observations

The SADC Protocol against Corruption is regarded as a significant development in the evolution c
a multilateral approach to corruption in the regibhe preamble to the Protocol acknowledges that
corruption is a contemporary problem. It is important that the Protocol be put in force by ratification
of two thirds of the SADC Member States in the shortest possible time. Member States should ther
fore bring their laws into line with the Protocol, and harmonize and simplify mutual assistanee mech
anisms.At the time of writing only three SADC Member State had ratified the Protocol. Several
member states had taken positive steps that indicated their intention td\taitifipia, Mozambique

and SouthAfrica were in the process of introducing new legislation, and Lesotho was taking steps tc
implement a new statute against corruption, and to introduce witness protection measures.

In view of the Protoco requirements the analysis has indicated that there are a number of areas |
current national anti-corruption legislations which need to be developed in order to facilitate the rat
ification and subsequent implementation of the Protocol. Examples include: the scope of coverage
various statutes, jurisdiction, and of complementary legislative and enforcement striittetesle

below just illustrates some features of existing and proposed laws which should be taken into accou
in the process of ratification and subsequent implementation of the Protocol. It does not purport t
be comprehensive and should not be viewed as a critical judgment on the MembeIc8Spateity

to ratify the Protocol. Rathgit is meant to provide some indications based on comparative overview
After all, the anti-corruption legislation is one of the most dynamic criminal law legislative areas as
illustrated by a number of anti-corruption laws under preparakioerefore, one can only expect that
further work is needed in order to meet the requirements of the Protocol, which in itself, is an impor
tant guiding normative framework at the regional level even before it is being put into force.



Member State | Areas to be developed Auxiliary procedures
and-suppertive struetires ———

Angola Updating of the Penal Code or specm: No mutual assistance legislation.

nt-corrHnt lagiclatio el Anti-Corrrrption—unitstill Fatd A
anti-corruptionegislation-needed: Anrti-Corruptionunit-still-ret-operating

DRC Updatlng of the Penal Code or specm: To be developed
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Botswana Substantively meets the Protocol Updating as regards provisions on
jurisdiction, transparency and witness
1S4 otection:

Lesotho Substantively meets the Protocol Updating as regards provisions on
jUI’ISdICtIOH transparency and W|tness
protection—Legistationnetyetimplementeq.

Malawi Mostly meets the Protocol but needs | Some updating and support to

further development as to ¢gat Anti-Corruption Bureats operations.
embezzlement and focus on private

Mauritius In part meets the Protocol but further | To be developed
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SouthAfrica Proposed Bill substantially in line with| Substantially developed but
the Protocol subject to revision of problem of co-ordination.
erisdiction-component:

Swaziland Mostly meets the Protocol but needs | Updating needed including the
further development as regardsyetr area of asset disclosure.
embezzlement and s focus on private
:cutul tl ol Ibc\bt;ul 1S5,

Tanzania Mostly meets the Protocol. Updating needed including the asset

disclosure-regime:

Zambia Mostly meets the Protocol but further| Some updating and support to
development needed as regardgetar | theAnti-Corruption Commission.
embezzlement, and focus on private

Zimbabwe Upgrading with regard to scope and Further development as regards

overemphasis on agent/principal
context of corrupt transactions.

witness protection, asset disclosure and
clarity regarding corruption case

investigations
g -

ous w NE

20.

21.
22.

Article 4(1)(a) to (d)

The sole diference is that while the Botswana statute uses the formulation ‘a puiitier @ guilty of corruptionthe
Lesotho statute prefers ‘commits théeoice of corruption’.

Section 34 in the Corruption and Economic CriAw, and section 31 in the Prevention of Corruption and Economic
OffencesAct

Which need not be in financial terms. See W $991 (2) SACR 642 (W); S v Palm 1997 (1) SACR 206

The draft has since abandoned the reference to specific sporting codes in its definition of ‘sporting event'.

In terms of the Code of Conduct fassembly and Permanent Council Members, all registrable - interests must be disclosed.
These include:

« shares and other financial interests in corporate entities

remunerated employment outside parliament

directorships and partnerships

consultancies

sponsorships

gifts and hospitality from a source other than a family member or permanent companion

any other benefit of a material nature

official foreign travel

ownership and other interests in land and propartgt

pensions

See section 8 of the Code.

See the RailwaysAct [Chapter 13:09], the ElectricitAct [Chapter 13:05], theAir Zimbabwe CorporationAct
[gl&apter 13:02].

Ibid.

. The benefits of thAct were somewhat negated by the Electoral Laws (Miscellarfeoesdmentspct, number 4 of 2000,

which is permissive of electoral irregularities like treating.

. See section 3 of the Schedule.
. The anti-hoarding provision has since been incorporated into the Penal Code.
. See Chris Maina Peter “Combatingg@nised Crime iffanzania” in C. Goredoma (ed)danised Crime in SoutheAdrica:

Assesing Legislation. ISS, Monograph No.56, 2001

. See section 10 of thct

. Change is measured in financial terdsthe time of writing the figure was 100 000 rupees.

. SeeAct 32 of 2000

. See Ray Goba, ‘Legislation andganised Crime in Namibiah C Goredema (ed) @anised Crime in Southe/frica:

Assessing Legislation, op. cit p.93-133, 201

. See Electoralct, number 24 of 1992, and tAiender Board of NamibiAct, number 16 of 1996.
. See Explanatory memorandum to the Billater version of the Bill has reinstated the extension of jurisdiction by reason of

presence within Southfrica, where the defendant is neither a citizen or domiciled in the co@ityse 21(1) now permits

the exercise of jurisdiction by a Soutfrican court in respect of an act committed outside SAfriba by any foreignerif-

the act constituted anfefice in the country where it was committed, and

the foreigner is apprehended in the courdnd is not extradited.

The latest version of clause 21 seems to comply Aviible 5 of the Protocol.

See Botswana’MutualAssistance in Criminal Mattersct, number 20 of 1990. It provides for co-operation in the provision

and securing of international assistance in criminal matters by Botswana. “Criminal matter” is widely definéainahe

include:

< a criminal matter relating to taxation, customs duties or other revenue matter or relating to foreign exchange control;

« a matter relating to the forfeiture or confiscation of property in respect ofencef and

* a matter relating to the restraining of dealings in propertthe freezing of assets, that may be forfeited or confiscated in
respect of an éénce.

TheAct applies to any foreign country where an arrangement has been made for mutual assistance in criminal matters, p

suant to which the Ministgeissues a statutory notice designatingAbeas applicable to that country

C Goredema ‘Harmonising Legislation againsg@ised Crime in SADC countries’ C Goredema (ed) @anised Crime

in SoutherrAfrica: Assessing Legislation, op. cit. p. 187-201, at 195

P Matsheza in an unpublished paper presented at the 10th International Corruption Conference in Prague, October 2001.



Chapter 3

Anti-Corruption Institutions and Practice in
Southern Africa

Roger Batty
Deputy Director
Directorate on Corruption and Economic Crime (Botswana)

Introduction

Corruption and the damage it causes to political and social institutions are major global issues.
Recent decades have witnessed an increasing world prominence of such crimes dodshe ef
combat them. It is so also in the SADC RegionAligust 2001 the SADC member states adopted
and signed the SADC Protodadiainst Corruption, a clear manifestation of the regional political will

to combat corruption.

Contemporaneously with the drafting of the SADC Protocol, a number of other regional initiatives
were underway Two are of particular relevance to this papkr June, 2000, after a series of Round
Tables involving Justice Ministers amidtorneys General, existing anti-corruption bodies in the
region and representatives of countries which did not yet have such bodies agreed to form the
SoutherrAfrica ForumAgainst Corruption (SAKC) with the objective of coordinating a regional
approach to anti-corruption work and ultimately becoming the implementing body of the SADC
Protocol.

At the same time, the Regionalffoé for Southermfrica of the United Nations dite on Drugs and
Crime, and the SADC Secretar@atDrug Control Cffice, in co-operation with SAKC and the
regional NGO — Human RighfBrust of SoutherrAfrica (SAHRIT), recognising the close links
between drug tréitking, organised crime and corruption perceived the need to draw together senior
officials in the region who were concerned with investigating and prosecuting corruphien.
Regional Seminar ofinti-Corruption Investigating Strategies with particular regard to Drug Control
for SADC Member States was held in Gaborone, Botswana in October 2001.

At the seminarrepresentatives presented papers outlining their courangsiorruption legislation,
the extent of corruption and the mechanisms in place to deal with the problem. Participants also pre
sented case studies of recent corruption cases, which provided anecdotal supporting evidence for the

seriousness of the situation in the region. Case studies related to both investigations and prosecutions.

This paper summarises and analyses each of the country presents¢ieks to compare the vary

ing approaches taken to combat corruption throughout the SADC Region and outlines a number of
conclusions and recommendations for future work and study

The paper discusses the countries in three distinct groupings:

Group 1 - countries that have anti-corruption agencies

Zambia SouthAfrica

Tanzania Malawi

Botswana Swaziland
20

Group 2 - countries contemplating the establishment of anti-corruption entities

Zimbabwe Mozambique
Lesotho Mauritius
Namibia Angola

Group 3 - countries that currently have not contemplated the establishment of anti-corruption enti
ties
Democratic Republic of the Congo
Seychelles

Group 1- Countries already having anti-corruption agencies
Zambia

Zambias anti-corruption initiatives commenced in 1982 when the ZambBiati-Corruption
Commission (ACC) was established by passage of legislation directed toward the implementation «
the ‘three pronged attackirategy of investigation, prevention and public education.

The ACC employs its own prosecutors who act under authority of the Director of Public
ProsecutionsThe Directols consent to prosecute is a prerequisite to every case of corruption
brought to the courts by th®CC. The ACC operates in 5 of Zamb&'9 provinces. In the 4
provinces in which th&CC has not established a presence, cases of corruption can be handled b
the police. Some cases of corruption related to drufickimig have also been dealt with by the
country’s Drug Enforcement Commission.

Noteworthy powers conferred on tA€C include:

Wiretapping is possible under the authority of a judge and the product is admissible
Search and seizure when authorised by a fudge

Electronic surveillance on the initiative of the investigator

Under cover operations are permitted but entrapment is prohibited

Compulsory production of public documents under the authority of the Director General

Over its 19-year history th&CC has enjoyed mixed fortunes, which have fluctuated in direet pro
portion to the varying strength of political will and the physical resources made available to the body
There is no doubt that an original strong determination to attack the problem was severely unde
mined by the dramatic devaluation of the kwacha during the early 1980s. Other problems, whic
have faced thACC, include political and other interferences in prosecutorial decisions.

TheACC's statistics over the past 5 years are revealing the following:

Table 1: Zambia's ACC Statistics for 1996-2000

Year Complaints Investigations Prosecutions Convictions®
received launched Initiated

1996 922 513 59 37 (62.7%)

1997 865 495 69 55 (80%)

1998 1485 538 63 29 (46%)

1999 1325 460 100 30 (30%)

2000 1262 403 49 10 (24%)
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Statistics from 1998 reveal a turning point in th€C’s successesThe number of complaints
received jumped dramaticalliput have since decline@ihe same yeaperverselysaw an equally
dramatic reduction in th&CC'’s conviction rate. Perhaps howewge direction of these figures is
about to change as in March 2000 the cousitRyesident launched a 10-year “Programme for Good
Governance” which included strong support for the further development &Q@e At the same

time, the Minister of Finance has given strong vocal support with calls for a “clean, transparent and
accountable Government, free from corruption.”

TheACC's public education programme has been quite impressively well focussed of late with mes
sages being creatively put across in poster and other media campaigns.

TheACC has benefited from donor assistance throughout its hiditstyand foremost, by the sec
ondment of a United Kingdom expert to thgamisation, and a joint 5 million point Zambian/United
Kingdom aimed at capacity building for theganisation with particular focus on human resources.

Zambias media, especially the private media, provide extensive coverage of corruption related
issues.

Tanzania

Tanzania has, over recent years, enjoyed multi-party democracy but for many years since gaining
independence from the United Kingdom, single party rule prevailed. Irrespective of this, the coun
try has consistently claimed to have ranked the problem of corruption near the top of its agenda.
Tanzania was the first country to establish a dedicated anti-corruptionthisdyeing established in

1972, two years before the Independent CommisAigainst Corruption in Hong Kong.The
Prevention of Corruption Bureauimandate covers mainlaifidnzania only whilst on the island of
Zanzibar the responsibility for dealing with corruption rests with the police.

The Bureats history and success rate have been variable during its existence and it is clear that there
has been a definite link between its successes or lack thereof, and the levels of political will and
resources available at any one time in its hist@gnzanias anti-corruption ébrts have been peri

odically assisted by donor agencies, especially in resource provisions. Recently this assistance has
increased. In summarthere can be little doubt that the corruption issue has now become entrenched
as a high priority for th&anzanian government.

The upsuge of public confidence in the revitalised anti-corruption campaign appears to have coin
cided with a Presidential Commission of Inquitgainst Corruption, which submitted its report in
1996. This led to the formulation of tHEanzania NationaAnti-Corruption Strategy andction Plan,
which was issued by the Presidsnifice in November 1999The efect of this plan on the num

ber of complaints received by the PCB over the years from 1996 to 2000 was dramatic:

1996 — 439 1999 - 1088
1997 — 503 2000 — 1461
1998 — 432

However there were only 121 prosecutions and the year 2000 saw only 8 convictions for corruption.
All of those convicted were publicfafials and all but one was sentenced to imprisonment.

The PCB implements thehree-prongedattack strategy It has units dealing with investigations,
prosecutions, prevention, public education and trend anakkough the bureau prosecutes most
of its cases ‘in-houseising its own lawyers, the consent of the Director of Public Prosecutions is
required before a prosecution can begin.

The PCB has the following noteworthy powers:

*  “Wire tapping'with the authority of the court — though the evidence obtained from wire

taps is admissible, the courts tend to treat it with caution and usually need corroborating
evidence as well

Search and seizure on the authority of the Director General of the PCB

Electronic surveillance on the authority of the Director General of the PCB

Use of under cover agents under the authority of the Director of Investigation of the PCB
Searching of suspects bank accounts under the authority of the Director General of the PC
While the PCB lacks the power to demand the production of documents, it seems formal
requests for productions are usually honoured.

Tanzanias media is described as vibrant and has run a number of exposes, thereby maintaining a hi
level of public interest in the issue of corruption. In summary it would seem that despite a somewh:
chequered approach to corruption over the past 30 years, political and public will to fight against suc
practices, is currently very high. It seems that the major problem facing the campaign is the pauci
of successful prosecutions.

South Africa

The presence in Sou&frica of no less than 12 agencies which have anti-corruption as part of their
mandate, is proof, if it were needed, that there is strong political will to tackle corruption and tha
resources are being made available. Howesa number of representatives involved in theS8a

paign have noted, the sheer number of agencies makes an integrated national approach to the pi
lem difficult.

Four recent developments in Soéthica must be welcomed both inside the country and regionally
The first is the adoption of the Public Seckarti-Corruption Strategy by the Government on 25
January 2002, which includes the establishment ofAtiteCorruption Co-ordinating Committee.

The Committee will attempt to ease some of the problems related to co-ordination among variou
agencies with anti-corruption mandat&se second is the creation of the Soéftican National
Anti-corruption Forum. Not only will this newon-executive, body oversee national anti-corruption
programmes and f&fr a degree of co-ordination, but it will also be empowered to represent the coun
try internationally on anti-corruption issueBhe third development is the partnership entered into in
March, 2001 between the Government of Sd\ftita and the United Nations @fe on Drugs and
Crime under the auspices of the United Nati@isbal Programme against Corruptiofhis agree

ment is aimed at producing an assessment of the trends and causes of corruption fwatcthefef

the countrys anti-corruption measures in the public and other sectors; providing support to the
national strategy against corruptionfesing assessment and risk-management procedures in the
public sector departments and for the Public Service Commission, and supporting the developme
of provincial anti-corruption action plans. Finally draft of the Prevention of Corruption Bill has
been tabled for Parliamentary procedure, while Sariba just ratified the SADC Protocélgainst
Corruption.

In addition to the Nationahnti-Corruption Forum, SoutAfrica has 1 other oganisations, which
have anti-corruption work as part of their mandafkese are:

Note: Those agencies marked éfer cases of couaption to one of the tke Criminal Justice
Agencie$

» SouthAfrican Police Service Commercial Crime Unit:
Investigates all cases of commercial crime including corruption.
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e SouthAfrican Police Service Nation&nti-corruption Unit#:
Investigates cases of alleged corruption within the Safiitban Police Service only

« National Prosecutinguthority:
This is the countrg centralised prosecuting autharityhich institutes and conducts
criminal proceedings on behalf of the State and carries out investigations as required.
TheAuthority acts against corruption either through the Séifiican Police Service,
or its ownAsset Forfeiture Unit or the Directorate of Special Operatiohise author
ty also recovers proceeds of corruption and other crimes through civil action.

¢ TheAuditor General*#:
The ofice of theAuditor General conducts forensic auditing, audits and reports on
accounts, financial statements and financial management.

e The Public Protector®
The Public Protector investigates and makes recommendations to State departments on
any conduct, which may have resulted in prejudice to citizens.

e The Public Service Commission#*:
This Commission investigates public service systems, policies, controls and practices
and makes recommendations for change.

* Independent Complaints Directorate*#:
The Directorate investigates complaints in respectfehoés and misconduct commit
ted by members of the Soudlfrican Police Service. Complaints of corruption are
referred to the Southfrican Police Service Nation&inti-corruption Unit.

e Special Investigating Unit*:
The Unit investigates alleged serious malpractices or maladministration in State institu
tions, assets and public money and conduct, which may seriously harm the interests of
the State.The Unit is also able to recover and protect public assets through civil law
procedures and a Specialbunal to adjudicate civil matters.

* Department of Public Service aAdministration*#:
On request this department investigates public service matters related to policies prac
tices, systems and controls. Its primary role is policy development regarding public
service management.

* National Intelligencé\gency*:
The agency provides intelligence support to investigating agencies.

e SouthAfrican Revenue Service*#:
The service implements the Governmeii#x policies but also investigates tax related
corruption, including corruption by its ownfigfals, often in partnership with other
agencies.

The SouthAfricans’ use of the word ‘preventiom the anti-corruption context is ascribed to ‘pub

lic educationWwithin the ‘three pronged attackiodel. Those marked # above also undertake public
educatiohfunctions.Thus, it would seem that the Special Investigating Unit and the Department of
Public ServicAdministration perform duties akin to formal corruption prevention assignment work.

Under Section 179 of Soukfrica’s Constitution, decisions to prosecute are vested in the National
Director of Public Prosecutions but he has power to delegate this to other bodies, both public and
private.

M

The following investigation tools are available within the country:

* Wiretapping on the authority of a designated Judge of the High Court

e Searches and seizures with a warrant issued by a Magistrate or Judge

» Electronic surveillance when authorised by a senior member of the Swigin Police
Service or equivalent in other services

* Use of undercover agents when authorized by the Director of Public Prosecutions

e The National Prosecutinguthority is able to conduct ‘preparatory investigatiowsiich
might include interviews with suspects. Howeviacriminating statements made by sus
pects in this process cannot normally be used against them in subsequent criminat procee
ings.

SouthAfrica is the highest consumer of narcotics in the SADC region and hence transhipment route
culminate in the countryThe extent of corruption connected with this illegal activity is not-accu
rately known.

The SouthAfrican media is perhaps the most developed and sophisticated in the whole SADC
region. It is usually fearless and has no inhibitions over publishing details of corruption scandals an
running exposes.

Botswana

Botswana has a multi-party democraggt the ruling Botswana Democratic Party has held power
with a substantial majority since the country gained independence from the United Kingdom in 1966
Once one of the poorest nations on earth, it has become d$ieiestifand prosperous due the-dis
covery of mineral resources, particularly diamonds.

Faced with a number of major corruption-related scandals in the late 1980s and early 1990s tt
Government of Botswana determined to take action to counter the problem and tasked a number
senior oficials with exploring mechanisms in use elsewhere in the world. Impressed by the ‘three
pronged attack{investigations, prevention and public education) adopted by Hong Kong, Malaysia
and others, the Botswana Government resolved to set up a sirgdaisation.

The Directorate on Corruption and Economic Crime (DCEC) came into existence in 1994 following
the enactment of legislation by Botswan&lationalAssembly The creatingAct also revised and
strengthened the countsyanti-corruption laws and gave DCEC a number of powers, some of which
would undoubtedly be considered very significdifitese include the following powers:

e of arrest

« of search with or without a warrant

e to compel banks and other financial institutions to disclose otherwise confidential informa
tion about suspects

* to compel the provision of information by witnesses and suspects

» of restraint of assets

« of forfeiture of assets

Wiretapping is not lawful in Botswana but evidence obtained by other covert means such-as phys
cal and technical surveillance is admissible.

The DCEC does not have the responsibility for prosecution; this being constitutionally vested in the
Office of theAttorney General, whose consent to prosecute is an essential prerequisite to each ne
corruption case brought before the courts. DCEC has however assistgtbthey General with
some of the prosecutorial work under delegated authority
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The DCEC operates a hot-line system and receives approximately 1800 complaints each year from
which it launches an average of 400 investigations. Prosecutions are being launched at the rate of

approximately 50 new cases per year

The opganisation has an establishment of 156 posts and operates from a newly construeted head
quarter$in the capital city Gaborone, while maintaining a branchHicg in the northern city of
Francistown.The annual budget is approximately US$2,000,000.

Initially the olganisation was stifd with a combination of imported expatriate experts afiden$
seconded from Botswargabther law enforcement agencies, notably the police, customs and taxes
departments. It also recruited local newly graduated university students. By the end of 2001, all but
5 of the original 14 expatriate experts had left tlymnisation and secondments were no longer tak

ing place.

An overview of DCEGS short history woulgrima facieindicate success in that there has been no
recurrence of the major scandals which beset the country in the late 1980s andTt@9psblic

education campaign launched via a number of media channels has certainly had an impact within the

country A need for a regular evaluation of the work performed by the corruption prevention group
in terms of the impact studies has been identified.

An analysis to DCEG’ caseload reveals that bribes to bordéciafs, bribes to obtain permits and
licences, tender irregularities in the construction and other industries, and petty frauds against
Government figure as the most critical corruption isstiere is still no siicient evidence as to

the seriousness of the connection between corruption and dickinat

Following an initial period of scepticism towards DCEC and its objectittity Botswana media
became much more supportive of the DCEC.

It is apparent, that despite the impact DCEC has made, the courts are extremely lenient, with impris
onment following a conviction for corruption being the exception rather than theThaee are also
problems arising from the very slow processing of cases througkitireey Genera$ chambers

and the courts. DCEC has yet to silence the critics who claim that it is either disinterested in inves
tigating what are called ‘big fistor is afraid to do so for fear of reprisals.

There is currently no ‘disclosure of asséggfislation in the countrnyand although DCEC publishes
its annual report to the President, thgamisation cannot yet publicly demonstrate that it is aceount
able, transparent and operationally independent.

Malawi

Malawi’'s anti-corruption campaign has been a top Government priority since the country adopted a
revised constitution in 1994 which brought a multi-party democracy into being. In 1995 the
Government enacted the Corrupt Practices Bill, which, besides strengthening anti-corruption laws,
also provided the framework for the creation of Améi-Corruption Bureau (ACB).

The ACB commenced operations in 1997 and now has 58 sifaimplements the ‘three-pronged
attack’strategy of investigation, prevention and public educatitme Bureau also has prosecutori

al powers but the consent of the Director of Public Prosecutions is required before any prosecution
can be launched for corruptionfefices. TheACB operates from two bases in the country; its head
quarters are located in the capital Lilongwe and there is a braficd iof the countrys second

largest city Blantyre.

The bureau has received a total of 8335 complaints since its inception:

1997/98 4273
1998/99 1044

1999/00 1627
2000/01 1241

The dramatic number of complaints made during the first year is perhaps explained by the publicit
generated at theCB'’s inception. The first year was followed by an equally dramatic decline in the
following year an upsuye the year after and a decline in the last year for which figures are avail
able.

From the 8335 complaints made, the bure&itrector has authorised a total of 2672 (32%) investi
gations. These investigations have thus far led to the prosecution of 99 persons for corruptior
offences. Few of these cases have been concluded in court.

The ACB is currently being assisted by the secondment of an advisor from the United Kisgdom’
Department for International Development.

TheACB has powers of search and seizure when authorised by a judiciat ahd can request the
production of documents. Included in the new Malawi legislation are provisions similar to those ir
Botswana which makes possession of unexplained propertjeaic@f However in Malawi, the pro
vision is restricted to public fiials only.

The Malawi Chapter oTransparency International is complementing Al@B’s public education
programme which will impress any visitor to the country

The countrys media are generally very supportive of @B and the anti-corruption campaign but
naturally tend to focus on the more high profile casdss seems to further the belief that corrup
tion only exists in the top echelons of Government.

Swaziland

The Kingdom of Swaziland enacted revised anti-corruption legislation irf,98ig8h strengthened

the countrys laws against corruption and createdAhg-Corruption Commission (ACC). However

it was not until 1998 that ti®CC came into being. Chged with the duty of investigating and pre
venting corruption, thCC currently has an establishment of approximately 3itev§. The
enabling legislation provides that tA€C shall have a Commissioner and Deputy Commissioner
but to date no Commissioner has been appointed. Nevertheless an expatriate Deputy Director |
been appointed and he has acted as Commissioner since inception.

The ACC has powers to investigate but decisions to prosecute are vested in the Director of Publ
ProsecutionsThe ACC has been invested with the powers:

» of search and seizure
e to demand the production of bank documents following the issue of a warrant

Wiretapping and electronic surveillance is legal but treated sceptically by the courts as is the use
undercover agentsThe ACC has embarked on a limited public awareness campaign by the issue of
a number of informative posters.

Statistics are currently only available for the first year oG€’s operationié In it, a total of 126

cases were reported and investigated and from this number a total of 29 persons wedevakiar
corruption ofences but no information was available as to the judicial outcomes.
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Comments on Gup 1 Countries

Tables 2 and 3 below provide an ‘at-a-glarc®hparison between the 5 SADC Countries which

have existing dedicated single anti-corruption bddies

Table 2 — Comparison of size and scope of dedicated single anti-corruption organisations in Southern

Africa (excluding the Republic of SouthAfrica)

Yearin Population | Size of anti- Ratio of Full/Partial Prosecutions

which Anti- | in millions corruption anti- | implementation | conducted

Corruption organisation| corruption of 3 pronged by Anti-

Organisation (No of staf*?) staff to attack Corruption
Country formed population® Organisation
Botswana 1994 1.7 155 1: 11,000 Full Yes
Malawi 1998 11 58 1:190,000 Full Yes
Swaziland 1999 1 31 1:32,250 Partial No
Tanzania 1972 33 500 1: 66,000 Full Yes
Zambia 1982 10.5 200 1:52,500 Full Yes
Totals 57.6 944 1:61,000

Table 3 — Powers of dedicated anti-corruption organisations in Southerkfrica
Tanzania Zambia Botswana Malawi Swaziland

Wiretapping Lawful? Yes Yes No No Yes
Electronic surveillance
Lawful? Yes Yes Yes Yes Yes
Undercover operations
lawful? Yes Yes Yes Yes Yes
Search and seizure without
warrant? Yes No Yes No Yes
Powers of arrest? Yes Yes Yes Yes Yes

Powers to compel production
of bank statements without
recourse to courts? Yes No Yes No No
Powers to compel production
of other documents without
recourse to courts? No Yes Yes Yes No

Currently donor assisted? Yes Yes No Yes No

Group 2 - Countries contemplating establishing dedicated anti-corruption agencies
Zimbabwe
Zimbabwe gained full independence from the United Kingdom in 1980.

The Prevention of Corruption Bill currently being considered in Zimbabwe envisages the establish
ment and empowerment of Amti-Corruption Commission within the country and seeks to revise
and strengthen existing legislation. Currerdiyti-corruption investigative work is carried out by the
Zimbabwe Republic Police (ZRP).

Within the ZRPthere are a number of Serious Fraud Squads and Special Investigatoms who
have the responsibility of investigating corruption cases reported to the fohese squads are
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based in Harare and BulawayW/ithin the force there is alnti-Corruption Unit which responds to
complaints made against members of the police force. It appears that tle s&iRfty reactive to
corruption and that there is little proactive action. Indeed there is a requirement that before-an inve
tigation can be launched, a complaint must be registered, and hence there must be a complaine
The police would not therefore act on rumour or the indictments of a newspaper article alone.

Currently the powers available for investigation of corruptioieindes are purely those already-pos
sessed by the ZRA'hese include:

*  Wiretapping on the authority of a judiciafficer

e Searches, seizures electronic surveillance and the use ofaovderagents on the authori
ty of a judicial oficer

e Production of documents on the authority of a judicifitef

Decisions to prosecute are vested inAlterney General but he is assisted by a number of police
prosecutors.

For the 5 years leading up to 2001 a total of 2,430 cases of alleged corruption were reported to t
police. Two thousand three hundred (2,300) cases were investigated and resulted in a total of 1,8
persons being chged. Processing of these cases in court appears to have been comparatively rag
with 75% of the cases having been concluded. Sentences ranged from 1 to 5 years imprisonme
and/or fines between Z$3,000 to Z$100,80The high proportion of persons cgad compared to

the number of investigations launched could be confirmatory of the lack of proactive action agains
corruption in the country

The ZRPfeel that persons most prone to corruption in the country are from middle and top manage
ment positions in the public sectolt is felt that a major causative factor is that these individuals’
salaries are incommensurate with their positions. Corruption related to dfisfitrgfdid not su¥

face as a major issue of concern to the Zimbabwean authoFiiee is ample media coverage of
corruption as an issue within both the public and private press although media exposes appear to
rarely followed up by formal investigations leading to prosecutfons.

The country currently has no corruption prevention activities and public awareness/education he
been thus far left in the hands of the Zimbabwe Chapt€ramisparency International.

Lesotho
Lesotho is a democratic kingdom with a population of just over 2 million people.

In 1995, under the guidance of the Danish Centre for Human Rights, a yearlong study on the ph
nomenon of corruption took place in Lesotho. Based on its findings and other research conducted
SouthAfrica, Denmark, Botswana and the United Kingdom, LesstRarliament enacted new anti-
corruption legislation irdugust, 1999.The Prevention of Corruption and EconomideDtesAct
established an autonomous Directorate on Corruption and Econofaic&f with powers to inves
tigate corruption and economicferfices.

TheAct, modelled on the Botswana legislation, calls for the Directarafiécers to have power for

the following:
¢ Search and seizure with or without a warrant
e Arrest

e Compelling suspects to provide information
e Compelling the production of information and accounts including from financial institutions
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Although it was reported in Decemb@001 that dfice accommodation had been secured, due to an
absence of resources, the envisaged Directorate has yet to be estafitishdtinate intention is to
adopt the ‘three-pronged attasktategy but rather than attempt full implementation at the outset, ini
tial activities would be restricted to investigations.

Although the new law does not envisage any change in the system, i.e. prosecution decisions will
remain the responsibility of the Director of Public Prosecutions, the new Directorate intends to
employ prosecutors and it is anticipated that the Director of Public Prosecutions will delegate actual
prosecution work rather than prosecutorial decisions to these persons.

Thus until the Directorate is established and operational, matters of corruption continue te be han
dled under the normal policing powers of the Royal Lesotho Mounted Police.

Corruption issue has been widely debated in the media and within Government over the past five
years.This anti-corruption climate has been most recently confirmed in the important corruption case
involving the oficial of the Lesotho Highlands Developmehtithority and a number of foreign
investors.

It is apparent that cannabis grown in the Kingdom is smuggled into neighbouringA\8a@atwhich
would infer that corruption at border crossings is a high probalifibpgh no evidence of this has
been brought forward.

Mauritius

In October 2001 the Government of Mauritius appointed a Select Committee of members of the
NationalAssembly to review the law against corruption and making recommendations as to appro
priate anti-corruption measures, including the possible establishment of a dedicated anti-corruption
commission.

Until the Select Committee publishes its report and its recommendations are considered, there are a

number of existing institutions within the country that maintain corruption as part of their mandates.
These are:

e The Police

e The Economic Crime Gite

e The Ombudsman

e Ad hoc Commissions of Enquiry

Within the Mauritius Police Service there is a unit known as the Police Fiscal Unit which looks into
cases of corruption that fall under the aegis of the criminal cdtie. Economic Crimes fi€e, a
multi-disciplinary agencyalso enquires into bribery cases, particularly those which have an element
of money laundering. Special Commissions of Enquiry are established to examine allegations of
malpractice within the public sectofFhe Ombudsman is empowered to investigate any alleged fraud
or corrupt act committed by a publicfioér.

The Economic Crimes @¢e appears to have taken the leading role in anti-corruptfortsebver
recent years. In addition to using its ownfstdfaccountants and lawyers, thdic# has the power
to call on the police for investigative assistant@e following powers are available to thdias:

* Requiring that suspected persons be interviewed and produce documents under the authority

of the Director
* Entry to search a bank or other financial institution on the order of a judge
e Wiretapping on the authority of a judge
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Powers of arrest are vested with the polideers attached to the fafe.
Decisions to prosecute are vested with the Director of Public Prosecutions.

Over the period 1998-2000 a total of 24 publiicefs have been prosecuted in the country for cor
ruption. Sixteen (16) of these were policéoefrs.

The countrys media takes the issue of corruption seriously and it seems that journalists have deve
oped certain level of expertise in investigative journalism.

Drug consumption, in particular heroin, is a current social problem in Mauritius. Howeteor
ties do not regard the country as being on any major transhipment route, nor do they hold that cc
ruption related to drug tridking is a major issue.

Mozambique'®

After many decades of civil war Mozambique has enjoyed relative peace and a multi party democr:
cy since Octoberl1994. Though possessing considerable agricultural and mineral resources, the
political turmoil which beset the country has prevented exploitation of these resources. Poverty ar
its consequences continue to be major problems for the cauh@y million people.

It is thought that Mozambiqueseaports are on transhipment routes for narcotics destined for neigh
bouring SouthAfrica, suggesting a strong possibility of corruption by custorfisesé at both the
seaports and land borders. In general, recently corruption was identified by the Government and t
civil society as one of the serious problems with a number of anti-corruption initiatives taking place
some of which are donor supported.

In recent times, the Government of Mozambique has been increasingly vocal about the need to dt
with corruption and has declared its intention to set up a dedicated anti-corruptioindedy, new
anti-corruption legislation envisages the creation of a dedicated anti-corruption entity which will be
placed within théttorney-Genera$ Office.

Corruption cases, like all other major criminal activitye regarded as the responsibility of the
Attorney General.TheAttorney General is assisted by the ‘Criminal Investigations P@ibeanch

of the Ministry of Interior Investigations completed by the police are submitted to the Director of
Public Prosecutions who obtains authority to prosecute fromAttoeney General Within the
Attorney Genera$ Office a dedicated anti-corruption prosecutor is operating in anticipation of the
new anti-corruption legislation. It appears that, at present, there are no special investigative toc
available other than those used by &iwrney General, the courts and police, for other criminal
investigation work.

Namibia

Namibia gained independence from Soiittica in 1990 and has a multi-party democracy

Corruption within Namibia falls under the jurisdiction of the Namibian police, which, have no spe
cially devoted resources to address the problem. It follows that normal police powers are used
investigate crimes of this naturén alternative investigative model available within the Namibian
Constitution would be the appointment of a short term Commissions of Inquiry with specific terms
of reference. These, howevehave been used sparingly due to the paucity of Judges of the High
Court.

The Government of Namibia has been increasingly vocal in its condemnation of corruption and he
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publicly recognised the danger it poses. In response to the presence of this issue on the public agen
da, the government has draftedfanti-Corruption Bill. At the time of writing this papethe bill was

before the countrg’ NationalAssembly When enacted, this legislation will bring into being the
NamibianAnti-Corruption Commission, which also features public education and investigation in its
mandate.

Currently the power to initiate prosecutions for anjeate within the country is vested with the
country’s Prosecutor Generdrhis will not change when the nefnti-Corruption Commission is
created.

Law enforcement ditials in Namibia are very much alert to the belief that the country may be used
as an entry point for illegal narcotics (in particular crack/cocaine) from Ratierica to Southern

Africa. Howeveythe subject garnering the most attention within the country is canfiabiauthor

ities concede that narcotics are being smuggled through the cedatrg’borders and that Namibia

also lies on transhipment routes. No evidence has been identified to indicate that awareness of cor
ruption within Namibia is a contributing factor in this fiaf

Angola”

Angola has a civil law system under which criminal investigations ageljathe responsibility of

the judiciary and police Gi€ers acting under the direction and control of the judgése High
Authority against Corruption was created in 1995 with the objective of developing ‘preventative
actions and carry out monitoring of corruption’. HoweVeappears that the Higkuthority has not

been very active.

It would seem that there are elements of the cownitngdia that are prepared to run exposes but it
is said that there is little expertise in investigative journalism in the country

There are some recent very positive signs of change. Fitathe is the fact thétngola is a signa

tory to the SADC Protocad\gainst Corruption, a demonstration of high-level political will to tackle

the problem. Secondlthere is evidence of an increasing willingness for the country to send repre
sentatives to regional forums discussing the isSiese representatives have been very open and
honest about the extent of the problem within the country and have asked for assistance from their
colleagues in SAKC* and SAMNAC® to develop anti-corruption skills and strategies.

Comments on Gup 2 countries

In Lesotho and Namibia the political debates on whether to establish a dedicated anti-corruption
agency have been concluded and we now await the construction of the already deg@misd or

tions. Both governments are intent on implementing the ‘three-pronged attatégythough per

haps not as eager for the commencement of operations. Zimbabwe also envisages the creation of an
anti-corruption commission. Mozambigseadraft anti-corruption legislation envisages the estab
lishment of a dedicated anti-corruption unit within &teorney General Jice; at present a dedi

cated anti-corruption prosecutor is already operating.

Mauritius has yet to reach conclusions on tlieafy of establishing a dedicated single anti-corrup
tion organisation or the form that it should take if creaWfth regard toAngola the signs of aeti
vating the HighAuthority against Corruption are still weak.

Group 3 — Countries that currently have not contemplated to establish the dedicated
anti-corruption agencies

Democratic Republic of the Congo

Given the political turmoil, which has faced the Democratic Republic of the Congo (DRC) over the
past few years, it is logical that corruption and ifte@s have not been place at the top of the
Governmens policy agenda and action list. Having said that, the country did sign the SADC
ProtocolAgainst Corruption indicating high level political will. Howeyéris believed that it will be
some time before it will be possible for the DRC to ratify the Protocol and commence implementa
tion.

The anti-corruption laws in the country date back to 1973 and do not appear to have been revised
updated since. Potential penalties associated with conviction for corrugéonesf are however the
most severe in the region, with soméeates attracting mandatory minimum sentences and-forfei
ture of ‘illicit remunerations’.

Responsibility for dealing with investigations rest with the Judiciary Police under the civil law sys
tem.The InterMinisterial National Committee on the Fight against Drugs and Crime Prevention has
identified a need for legislative changes in the area of corruption and for the development of con
prehensive anti-corruption national programme.

The countrys media is frequently covering corruption issues.

Seychelles

With a population of only 100,000 people, corruption does not seem to be an issue of major publ
concern in the Seychelle Islands. Corrupt acts are indeed punishable under thesgoematytode
which is enforced by the Seychelles Police Foftle force has no special anti-corruption unit and
cases of corruption are the responsibility of the Criminal Investigation Unit.

In addition, the countrg' Ombudsman has powers to investigate corruption within the Public Service
and the JudiciaryThe prosecution authority on the islands isAtterney General, who makes pfros
ecution decisions and undertakes prosecutions. Botttihrmey General and the Ombudsman have
the power to direct the Commissioner of Police to forward to them incomplete investigations or case
in which the police have decided not to recommend prosecution to tfiegsadnd they may also
thereafter direct the police to pursue the matters in accordance with their directions.

The following powers of investigation are available to the police in the battle against corruption:

Wiretapping on the authority of a judge — (the product is admissible in evidence)
Searching with a warrant issued by a judicidicef, or without a warrant

Electronic surveillance — (no particular authority is required)

Undercover agents — though permissible, the size of the population involved seriously
affects the feasibility of this tool

Public awareness and education about corruption is the responsibility of the Police Public Relatior
Officer and Community Police @ers though there is little evidence of such activities.

Whilst not specifically tageting corruption, the Seychelles Government has embarked on an exercise
to ‘clean-up’and revamp the public service as a means to increadicigraty.

Corruption receives very little coverage in the Seychelles media.
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Practitioners’ Views on Corruption

Chapter 1 provided an overview of corruption in the region based on surveYafaresentations
made at the seminar reveal that many SADC countries do share common prahldmg. below
shows areas identified at the seminar as being vulnerable to corruption:

Table 4: Corruption vulnerable areas in the SADC

Legend:
1 = Customs 7 = Employment
2 = Judiciary 8 = Immigration and Border Controls
3 = Police 9 = Health
4 = Procurement 10 = Revenue Collection
5 = Licences and permits 11 = Narcotics tréfcking

6 = Education

Vv = Identified as a problem in the country concerned

Country Corruption 1 2 3 4 5 6 7 8 9 10 | 11
Prone
areas
Angola v
Botswana v v v
DRC v v
Lesotho v v
Malawi v v v v
Mauritius v v v v
Mozambique v v v
Namibia v v v v v v
Seychelles v
SouthAfrica v v v v v
Swaziland v v v
Tanzania v v v v v v
Zambia v v
Zimbabwe v
Totals 7 3 5 7 4 1 1 5 2 2 6

The order of prevalence of corruption problems is as follows:

1/2 Customs and Procurement

3 Narcotics traficking

4/5 Police and Immigration and Border Controls
6 Licences and permits

7 Judiciary

8/9 Revenue Collection and Health

10/11  Employment and Education

One area on which the seminar focussed was corruption relating to dfiegitrgfin the regionThe
SouthernAfrican Interpol Sub-Regional Bureau confirmed that narcoticdiakaig is a major
regional concern, with hard drugs reaching the region from Qoutirica andAsia. SouthAfrica,
Tanzania, Lesotho, Mozambique, Namibia and the Democratic Republic of the Congo certainly
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regard narcotics tri€king as extremely serious issuegeafing their countries.

The seminar heard little evidence that the inevitable connection between narcdtwsngaand
corruption is being addressed either at national or regional levels. Corruption involving customs
immigration and border controls also appears high on the list Belble 4, but for reasons ff-

ent from drug trdfcking. It would seem therefore that concerted proactive measures focussed or
border posts would address a number of major issues and that theregisrameed for both natien

al and regionally coordinated action in this aréameans of addressing this would be for SARPC
CO® and SARRAC to form a working partnership to address the issue. It is further suggested that ¢
meeting between the twoganisations with regard to data collection, information sharing and joint
operations could have a major impact.

Anti-corruption investigative tools used within the SADC Region

It is widely accepted that in order to investigate corruptidecgfely, it is necessary to use inves
tigative techniques and powers that exceed the ‘ndiongither types of criminal activitiesThe
governments which provided these additional powers, have also recognised that corruptionds excee
ingly difficult to investigate and prove, thatf@fices take place in great secrecy without witnesses,
and that there is rarely forensic evidence available for examination.

These additional powers are sometimes vested in dedicated anti-corruption agencies without refe
ence to the courts or they may be granted on application to a judiaat.offypically the powers
include:

Some erosion of a suspexctight of silence

Without recourse to the courts, compelling banks and other financial institutions to breach
client confidentiality by disclosing details of suspefit&ncial activities

Compelling suspects to produce documents

Wiretapping* 2

Electronic Surveillancé

Undercover operations

Searches without warrant

Restraint ofAssets

N
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Table 5 below illustrates the extent to which these powers are available in thé region
Table 5: Availability of additional anti-corruption investigation powers in SADC

Powers (1-8) as identified above; N/K = Not known

Country Investigative 1 2 3 4 5 6 7 8
Power/Tool
Botswana Yes Yes Yes No Yes Yes Yes Yes
Lesotho Yes Yes Yes No Yes Yes Yes Yes
Malawi No No No No Yes Yes No Yes
Mauritius Yes No No Yes Yes Yes No N/K
Seychelles No No No Yes Yes Yes® No N/K
SouthAfrica Yes® No Yes  Yes Yes  Yes No Yes
Swaziland Yes Yes Yes Yes Yes Yes Yes Yes
Tanzania Yes No Yes Yes Yes Yes Yes Yes
Zambia Yes No Yes Yes Yes Yes No Yes
Zimbabwe No No No Yes Yes Yes Yes N/K
%



The extent to which these additional powers and tools are used within the countries in which they are
available has not been measured, nor has the extent to which thefeetieecbr capable of gener

ating evidence A study of these two factors would be of extreme value to countries contemplating
revision of their anti-corruption measures and it is suggested that this could be undertaken by
SAFAC. Reuvision of legislation might lead to the introduction of a number of newly classified
offences, such as “conflict of interest”, “unexplained wealth”, etc., and these in turn may require
additional investigative powers and evidentiary rules.

The Media and Corruption in the SADC

Media sources in two countries claim their governments are engaged in censorship practices.
Throughout the region there is recognition that the media can play a major role in attacking corrup
tion by exposing and reporting on its prevalence. In the countries already implementing the ‘three
pronged attack” it is clear that anti-corruption agencies have been working to encourage investiga
tive journalism and while they may not be working in partnership with media bodies, an atmos
phere of mutual respect appears to be evolving.

A welcome development in this regard was the meeting between the Management Committee of
SAFAC and the Steering Committee for the formation of the Southieican Media Network

Against Corruptiofi in Maputo in DecembeR001. At this meeting there was agreement that the
two bodies should continue a dialogue leading to formal and informal links and information shar
ing strategies.

Conclusion
The building blocks for all anti-corruption initiatives are:

e Political will
»  Effective anti-corruption legislation
»  Provision of adequate law enforcement tools
*  Provision of adequate human, financial and physical resources
e Adetermination to continue with the campaign despite setbacks and embarrassments
* Independent, skilled, ffctive and corruption-free judiciary
e Skilled personnel in the following disciplines
- Investigations
- Prosecutions
- Accountancy
- Public Education
- Corruption Prevention
»  Effective public education campaigns
« Independent, courageous and skilled media
»  Continuing public support.

Four of these need special mention. Regional political will has been amply demonstrated by the
adoption of the SADC Protocélgainst Corruption. Without exception, each member state in the
region has professed determination to tackle corruption within their own counfiies.SADC
Protocol itself will be an instrument of change in this regard, as one of its provisions requires signa
tories to periodically report on the progress of anti-corruption activities to a meeting of Heads of
State. Thus, there is must confidence that the level of political will in the region to combat this prob
lem will increase rather than decline.

All SADC countries currently have anti-corruption legislation, although, as it was pointed out in
Chapter 2, a number of legislative developments need to take place in order to strengthen the anti-
corruption normative frameworks and supportive enforcement structures.

%

Among many other things, this paper has sought to summarise the extent to which special anti-cc
ruption investigative tools are in use in the regiém. overview shows distinct variations but there
does seem to be a common acceptance that special powers are essential for success.

There is wide disparity throughout the region as to the volume of resources devoted to national an
corruption campaigns. Unfortunately some nations there is no budget for such programs and until
this is addressed, little progress will be madée fact that a number of donor and international
agencies have contributed to the development of national anti-corruption campaigns is a welcon
sign. Itis suggested, howey#rat donors might realise their objectives mofeatively by also sup
porting regional initiatives that encourage further self-developmefet, miore cost ééctive solu

tions and achieve lasting resulsn example might be the facilitation of skills training.

Recent regional developments, of which the seminar under review was but one, tend to iAcite opt
mism that corruption will come to receive the attention it deserves. More and more stakeholders a
joining the campaign both at national and regional levels and they are calling for increased coord
nation between the roles being assumed byASABNd the responsibilities of other international
agencies such as the United Nations and SADKe battle will be long, but it will be increasingly
effective.

1. Inrespect of two countries (Mozambique @mjola), the information provided in this paper has been supplemented
by reference to presentations made at two other 2001 forums.

2. Interestingly evidence obtained from an illegal search is admissible provided it relates to a fact relevant to the case.

3. The percentage figures are presented on a ‘year against yeanbddis convictions obtained may not necessarily
relate to the prosecutions initiated as shown in the previous column, hence many cases may still be before the court:
and as yet not concluded.

4. These are the Sougfrican Police Service, the National Prosecuttnghority and the Special Investigating Unit.

5. Known as the “Scorpions”

6. Also known as the Ombudsman

7. Inthe ‘three pronged attackontext

8. Ata costof @ US$5 million

9. The Prevention of Corruption Order No 19 of 1993

10. 1998

11. These tables exclude Soufrica

12. Includes ‘auxiliary’'employees

13. The ratio in Hong Kong is 1:3600

14. @US$55 to US$1850 at thefiofal’ exchange rate

15. Views expressed by Zimbabwean media representatives at an anti-corruption workshop for journalist4dtethin
Falls, Zimbabwe iugust, 2001

16. Information obtained from a presentation made at th&rasingWorkshop forAnti-Corruption Investigators under
the auspices of the Southeékfrica ForumAgainst Corruption (SAKC) and oganized by the Human Righfsust
for Southermfrica (SAHRIT), Helderfontein, Gauteng, Sowlfrica 4th — 8th June, 2001.

17. Information also gathered from presentations made at a Méatieshop, hosted by SAHRIEee Note 17) held at
Victoria Falls, Zimbabwe between 13th and 1Atiyust, 2001.

18. Southermfrica ForumAgainst Corruption

19. Southerrmfrica Media NetworkAgainst Corruption formed at the Mediéorkshop (See note 19)

20. Southermfrican Regional Police Chiefs Cooperationg@nisation

21. Telephone interception

22. Wiretapping is also used to investigate other sericiesncés

23. Eves-dropping on suspectsinversation by means of technical equipment

24. No data is available fromingola, DRC, Namibia and Mozambique

25. But never used

26. But the product cannot normally be used as evidence against the suspect

27. SAMNAC



Annex 1.

Guidelines on legislation and enforcement

One submission per coumgtr

Please povide answers using the format below

A sample submission for a hypothetical coynsrattached: the sample does not include
relevant attachments and annotations.

Whenever citing &m an official sowe (cout order, legal pecedents, governmergport

or reseach works), please pvide full citation as endnotendt footnotes).

Each county is requested to fax or e- mail this general information to United Nations
Office on Dugs and Crime, Regional Office for SouthAfrica.

Whee it is possible, all document should also beviated in had copy and via a computer
diskette in MS-DOBSCII (text) file or in \Wrd or Word Perfect format.

FORMAT
(1) Legislative Information

(a) Laws which specifically target corruption:
Does your country have any laws which specificallgeaicorruption?
If you have a special law or laws which specificallyg&tranti-corruption, please provide
the names and cites for such law(s), a brief description of the law(s) and what behaviour is
proscribed, and also a copy of the law

(b) Offenses and sanctionselated to corruption:
Please specify what types of corrupt behavior are proscribed by your criminal code, special
laws, or other legislative and administrative sources? Such behavior could include, for
example:

 acceptances or demands of money or some other benefit by ptiblalof

« offers or promises to provide money or other benefits to pubicais,

« bribery involving foreign dfcials,

* bribery between private entities,

« trading in influence by a non-publicfizial who asserts he or she can influence a
government dfcial or action upon the promise or receipt of money or some other
benefit,

« bribery involving oficials of international ganizations,

« laundering any money or benefit received pursuant tofansd mentioned above,
or

« offenses involving funding for political parties, election fraud, etc.

For each proscribed behaviptease specify the cite of the code provision which makes
such behavior an feinse and the respective potential sanctions for edehsef If impris
onment is a potential sanction, please provide the maximum and minimum possible sen
tences for each fanse.

Can public dfice holders be dismissed or disqualified for engaging in any of the behaviors
which you mentioned above?

(c) Liability of legal persons/corporations for corrupt behavior
Are legal entities (e.g. — corporations, non-profgasrizations, etc.) subject to any of the
offenses mentioned in part (b) above? If so, please list whiehsefs. If legal entities are
subject to diferent ofenses or sanctions, please provide legal cites for efesefand
respective potential sanctions for eactese.

(2) Organisational information:

(a) Investigative Authority:

What agencies are entitled to investigate corruption cases?
If it is the police, are there special anti-corruption units, and, if so, please provide-descrip
tions of such special units?
Is there a specialised anti-corruption body with investigative and/or prosecutorial powers?
If there is more than one agency involved with the investigation and prosecution of corrup
tion cases, please describe the distribution of responsibilities among the various agencies’
Are the following tools available to gather evidence in corruption cases? If so, please list
the following for each tool: (a) who can authorize the use of each tool (e.g. — prgsecutor
judge, investigator) to gather evidence?, (b) is the evidence obtained by each tool ever
admissible in a criminal trial (and, if so, upon what circumstances)?

e wiretap

* searches and seizures

e electronic surveillance

e use of undercover agents or agents provocateur

» use of formal investigative/judicial requests or other means which require the

production of financial or other documents,

« other extraordinary means to gather evidence
Does your country have any formal system created to protect withesses who testify in cor
ruption cases? If so, please briefly describe such system.

Other activities of investigative authorities:
Is the investigative authority for corruption cases involved in activities other than criminal
investigation (such as, for example, public awareness campaigns, education, or public rela
tions)? If so, please describe such activities.

(b) Prosecution:
What agencies are entitled to bring corruption cases to the adjudicating authorities (for
example, public prosecutors, special prosecutors, special investigative jufigess of
chage of special investigative units or other appropriafieess or oganisations)?
Does your constitution or laws provide any individuals gaaizations special grants of
immunity from indictment, prosecution, or preventive custody (e.g. — members of parlia
ment, judges, prosecutors, others?) If so, please describe the extent of each immunity ant
also cite the legal authority from which each grant of immunity extends.

(c) Adjudication:
What courts or other bodies try corruption cases?
General statistical information (where available, please provide source.) Please include
statistics of, in the last 5 years,;
* How many corruption cases have been reported to the investigative authorities”
* How many were investigated?
* How many persons were clgad with corruption dénces?
* How many corruption cases have been adjudicated?
e What kinds of penalties were imposed on the persons convicted?
» Have the courts imposed heavier penalties for publiciais?
*  What percentage of crimes reported to investigative agencies is corruption
related?

(3) Trends:

* In your opinion, what areas and persons are most prone to corruption?
* What corruption problems seem to be on the rise in your country?
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» Does there exist any non-law enforcement-related governmental bodies created to help
address corruption problems in your country (e.g. — an anti-corruption parliamentary
commission with no investigative functions, etc.)?

e How is corruption treated in the media? How often does this issue make headlines?

e Has your government issued any decrees or formal programmatic statements about the
fight against corruption? If so, please briefly describe thdésasef

(4) International co-operation:
* What is necessary to enhance international co-operation in the investigation and prose
cution of corruption?

(5) Future direction:
» Is there any particularly noteworthy developments in anti-corruption strategies in your
country (for example, new or proposed legislation, creation of new bodies or authori
ties, or training dbrts)?

Annex 2.
Guidelines for Preparing a Case Study

Each country will be asked to prepare one case study for each of the following three areas of cor
ruption:

1. Political/Administrative corruption,
2. Economic corruption, and
3. Corruption related to drug tfadking/abuse/control

Each corruption area can be characterised loosely by the participants in the corrupt action.

1. Political/Administrative caruption: one of the actors holds an elected or appointéceof
or is a government or political fafial; and, therebythe consequence of the corrupt action
directly influences the politics and governance of the state.

2. Economic caruption: one of the actors is anfigiial of a public enterprise (e.g.—corrup
tion involving privatization), or the corrupt action involves a public or private enterprise
(e.g. — corruption related to contractual dealings).

3. Corruption related to dug trafficking/abuse/contt: an actor is engaged in criminal jus
tice/drug enforcement-related activities or is responsible for helping enforce laws and the
corrupt activity is aimed at trfddking in drugs or street-dealing or manufacturing

Contents of each case study
Each participating country (not each participant) is expected to prepare one case-study for each
type of corruption mentioned above (three cases total per each country).

Each delegation should, to the extent possible, draw upon the most notable cases of corruption,
including those that involved a large amount of financial benefit, involved high or top-ranking
officials or business managers, or became the subject of much press or public attention in your
country.

Each case study should preferably address the following issues:

Case-elated facts

Actors (Who)

» Description ofActors: Who offered the bribe or performed the corrupt actiohbo
received or solicited the bribe?
e What is the actds position and decision making powers?

Time/ Duration (When)

» Did the action occur only once, or was it continuing?
» Ifitis a continuous action, how long did it last, and how often did it occur?

Offence place (Where)
* Where did the dénce take place: within your country or in a foreign country?



Content (What) Annex 3
e What was the basis of the corrupt agreement?
* What was the objective? REGIONAL SEMINAR ON ANTI-CORRUPTION INVESTIGA TING
e How much money or what kind of reward was involved? STRATEGIES WITH PARTICULAR REGARD TO

Method (How) DRUG CONTROL

e How was payment made, or the reward transferred? (Where known, provide details)
SEMINAR EVALUATION
Motivation (Why) _ ' Tumelo Gopane '
e Was the conduct motivated by reasons of financial gain or by other reasons (for example, United Nations Gffce on Drugs and Crime, Regionalfioé for Southermfrica
for political purpose or group loyalty)?
Intr oduction

I nvesti getion
o The tatd nunber of perticipats in the semner vies fifty-seven, of wich forty-six were dd egetes
o fromthe SADC nenfer states. Twerty-six ind vidud s responded (5% to an eva uati on questi on-
Initiatives rere preserted during the fird session of the seminer. This survey ves created to provide semnar
« What led to or triggered the investigation (for example, citizen or fellfiseofcomplaints, o gani zers wth feedbeck on vat participats foud hd pfd, uhd pfd, o vaddlikeindudedinthe
management vigilance, or media activity? fuue The survey sought feedbeck on the fdlowng aress:
Technique ¥ Grerd assessmart of the seminer
. . o . . ¥ (xse study nethod
e What kinds of investigative techniques were used, and what evidence was gathered? ¥ Pesetaion by eqerts
. . . ¥ Qgrizdiond the semrer
Special consideration ¥ Dssemnaion of infornation
e What particular investigative powers were available under the relevant laws? ¥ Technicd cooperation
¢ Were these used? ¥ Qtcone of the seninar .
Prosecution General Assessment

¢ What difiiculties were faced in
e determining to prosecute; and
e carrying out the prosecution.
« Are there special evidentiary or procedural rules in corruption prosecutions? If so, were

Question 1: Please indicate yourating for the overall impression of the seminafrom 1 to five,
(with 1 being the lowest and 5 the highest)

these used? Category High Somewhat Low Average Blank
High
Outcome of the investigation .Overa” . 8 o ! ! !
impression

> Were the inV0|V?d parties prosecuted? ) * Represents the number of all the respondents who did not provide information.
« Were they convicted and, if so, what penalty was imposed?
Seventeen respondents indicated their overall impression of the seminar was high; seven rated
Evaluation seminar as average. Only one respondent rated the seminar.as poor

. . N . Question 2:What do you think about the duration of the seminar?
General Evaluation of investigation and prosecution

« Was the investigation and prosecution successful? Category Too Long Long Appropriate  Short  Too short  Blank
e What legal or practical shortcomings were identified? Duration 1 2 18 3 1 1
of the seminar
Keys to success/ failure of the investigation and prosecution Eighteen respondents found the duration of the seminar to be just “appropriate”, while three respo
¢ What are regarded as the principal reasons for success or failure ( for example, particular dents found the seminar long and four respondents deemed the seminar to be short. In total, a ma
police powers, legal provisions, procedural provisions, police or prosecutor skills, or ity of the respondents found the length of the seminar appropriate and suitable.

resources or the lack of such provisions, powers, or resources )?



Case Studies and Discussion Fourteen responderts foud the length of the presetationtobe aoropriae, tvo responderts found
thelegh o the presetationtobe soneviet 1og and oe foud the leghtobe tooshot . Nre

Question 3:Please rate the case study method in terms of its substantive contribution to the o the responderts dd nat respond to this questi on because the question dd nat have a proper heed-
seminar irg
Category Somewhat High Appropriate  Somewhat Blank Organization of the seminar
high low
Contribution of the 9 9 5 2 1 Question 8:Would you say the organization of the seminawas
case method
Gtepry Bcd et God Aooriae R Vey por

Eighteen respondents rated the case study method as being highly contributive to the Bieminar o grizgion o 5 0 9 2 0
of the respondents found the case study method to be appropriate; two respondents found the case the senirer
study method contribution to the seminar to be somewhaflowvajority of the participants rated the
case study method favorably Fifteen responderts reted the or gani zati on of the seminer s good . A ve reted the seniner as excel -

let, nrefoudthe o gaizaion to be jae. Qly tvo foud the o gan zation .
Question 4:Would you say the average length of each case studyepented was o o Y o e

Question 9:The working atmosphere was

Category Too long Somewhat Appropriate Somewhat Too short Blank

long short Category Pleasant Average Unpleasant
Duration of 2 3 17 1 2 1 Working 15 8 3
the presentation atmosphere

Seventeen respondents found the average length of each case study to be appropriate, while three  Fifteen respondents found the atmosphere of the seminar to be “pleasant”, while eight of the respo

respondents found the length to be somewhat long and three found the length to be short. dents found the ganization of the seminar to be “average”. Only three of the participants described
the atmosphere of the seminar to be “unpleasant” (the reason set forth was that the conference |
Question 5:Would you say the discussion following the case studyesentation was was not adequately aired and that it was too small).
Category Excellent Good Appropriate Poor Very poor Question 10:Topics that should have been coved
Discussion 4 14 7 1 0
The respondents agreed that the most important topics were covered. Only one respondent felt tl
Eighteen respondents found the discussion following the case study presentation to be “good” (4 money laundering should have been covered because the region is espéetadiyl af this partic
respondents found the discussion to be “excellent”); seven found the discussion to be “appropriate”, ular crime.

and only one found the discussion to be “poor”. Overall, respondents indicated that the seminar
achieved good balance between the presentations (lectures and case studies) and interaetive discus Outcome of the seminar
sions.
Question 1.: Would you say that the seminawas
Presentations by expds

Category Very relevant Somewhat relevant Not relevant
Question 6:Please rate the exper presentation in terms of substantive contribution to the Relevance 21 5 0
seminar
Twenty-one of the respondents found the seminar to be relevant to their particular, echiferfjve
Category Excellent Good Appropriate Poor Blank found the seminar to be somewhat relevant to their particular colutryarticipants regarded the
Experts’ 14 8 3 0 1 seminar as irrelevant to their particular country
presentation

Question 12. Dissemination of information
Fourteen respondents found the expexdstribution to the seminar to be “excellent”, eight found the

expert contribution as “good”, three found their contribution as “appropriate”. Different mechanisms were mentioned as ways ofgiiifg information and experience gained from
the seminarThe following is the list of the frequently mentioned mechanisms:
Question 7: Duration of the expet presentation e Compiling of reports that will be made available to colleagues.
* Holding seminars and workshops in which all major stakeholders involved in the fight
Ctegary Too lay Sonevhat Aprgriae Bak Too shat against corruption are invited and all the information sand experience that was gained fron
lag the seminar is shared among participants.

Draion o 0 2 u 9 1 »  Workshops will be used not only to educate criminal justice personnel about corruption, bu
the resertaion civil society as well.
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e Southermfrica ForumAgainst Corruption

« In-service training, radio and television show that the public g¢ lean access.

« Electronic distribution of documents as a means of ensuring that people will have access to
the material at all times.

e Establishment ofnti-Corruption Units

Technical co-operation

Assistance by international organizations

Participants felt that more guidelines are needed to help their respective countries estaiblish
Corruption Units. It was also mentioned that assistance was needed with onfoisg@teize the

proceeds from criminal activity and plans to further the enforcement of regional legislation.

Question 13:Please orderthe following type of assistance by international organizations in the
area of Anti-Corruption by impor tance for your country.

Categories Most important Least important ~ Average Blank
Preparation of laws 9 8 5 4
Establishment of

Anti-Corruption Units 11 4 7 4
Training in

investigative methods 21 2 3 0
Analysis of the current

situation 16 4 6 0
Organization of

Prevention 12 4 7 0
Coordination among

various authorities 11 6 8 0

Twenty-one respondent&lt that the most important area in need of international assistance-s train
ing in investigative methods. Sixteen of the respondents mentioned analyses of the current corrup
tion situation as an area requiring international assistAgsestance was also requested in the areas

of prevention, co-ordination among agencies and the establishm&nti-<@orruption Units. Less
importance was attached to the legislative work, including the ratification of international and region
al conventions and protocols.

The above ratings of the importance of areas for technical assistance clearly reflect the profile of the
participants who belong to the law enforcement sector

Suggestions forfutur e seminars
The list below consists of suggestions that were mentioned regarding future seminars:

* Material to be discussed should be sent ahead of time

¢ Undue emphasis on the regional problems related to corruption and violence

e Importance of money-laundering

e Case study method based on actual cases rather than hypothetical cases

e Clearer guidelines for the verbal presentation of country profile and case study

» Issuance of the certificates of attendance

e Better working conditions in terms of the conference hall and facilities

e Long duration of the seminar in order to provide for leisure activities and meetings with the
host country/ city authorities
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