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TOOLS TO UNDERSTAND HUMAN RIGHTS AND GENDER
EQUALITY CONSIDERATIONS WHEN PREVENTING AND
ADDRESSING TRAFFICKING IN PERSONS AND SMUGGLING OF MIGRANTS

Provision of sufficient protection and assistance 
to persons in need of it is an obligation that finds 
a strong basis in international law. Yet, there 
are also significant human rights risks where 
approaches to protection and assistance do not 
accord with that framework. What constitutes 
sufficient protection and assistance depends 
on individual needs and circumstances, 
and is guided by the International Human 
Rights Framework, UNTOC, the Trafficking 
in Persons Protocol and the Smuggling of 
Migrants Protocol. Importantly too, protection 
and assistance must be informed by gender 
perspectives that are essential to ensure that 
protection and assistance services are tailored 
to individual needs.

The criminal justice architecture of the UNTOC 
and the Protocols primarily concern protection 
and assistance in the context of a crime taking 
place and being pursued for prosecution. 
Article 24 to 26 of the UNTOC require that 
States Parties take measures to assist and 
protect victims of crime and cooperate with 
other enforcement authorities to protect 
victims and witnesses of crime (article 25(1)). 
There is an emphasis on protecting victims 
from retaliation and intimidation. The UNTOC 
speaks to the obligation of States parties 
to establish appropriate procedures for 
compensation and restitution (article 25(2)) 
and to enable the views and concerns of 
victims to be presented during the different 
stages of criminal proceedings, in a manner 
not prejudicial to the rights of the defence 
(article 25(3)).  

Protection from threats to life and safety
At the outset, victims of trafficking and 
smuggled migrants must be removed from 
situations where their lives or safety are in 
danger and have their immediate medical 
needs attended to. In the case of trafficking, 
the principle of protecting lives and safety was 
upheld by the European Court of Human Rights 

1.4 Protection and assistance

in the case of Rantsev v Cyprus and Russia, 
which confirmed that if State authorities were 
aware or ought to have been aware of a risk 
of trafficking then failure to take appropriate 
measures, within the scope of their power to 
remove an individual from that situation or risk, 
amounts to a violation of that person’s rights55. 

In the case of migrant smuggling, article 16(1) 
of the Smuggling Protocol specifically requires 
States Parties to take measures - including 
legislation if necessary - to protect the rights 
of smuggled migrants, in particular the right 
to life and the right not to be subjected to 
torture or other cruel, inhuman or degrading 
treatment or punishment. This principle is 
restated again in the context of rescuing lives 
at sea (article 8). States parties are also obliged 
to protect migrants from violence (article 16(2)), 
and to assist migrants whose lives or safety are 
endangered by being smuggled (article 16(3)) 
on the basis of non-discrimination (article 
19(2)) and taking into account special needs 
of women and children. In practice, these 
obligations require that border, immigration, 
law enforcement and other officials take 
positive actions to protect the lives and safety of 
migrants who are endangered. It also requires 
that the actions they take do not compromise 
migrants’ rights.

Protection and assistance of victims of 
trafficking
Guideline 6 of the OHCHR Recommended 
Principles and Guidelines on Human Rights 
and Trafficking in Persons (extracted in full 
at the end of this section) calls on States 
to ensure that victims are protected from 
further exploitation and harm, have access 
to adequate physical and psychological care 
that is not conditional on their willingness to 
cooperation in legal proceedings.

55 The European Court of Human Rights (Rantsev v Cyprus and 
Russia, Application no. 25965/04, Judgment of 7 January 2010, para 
286.
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A key human rights principle underlying 
protection and assistance of victims of 
trafficking is that such protection and 
assistance should be on the basis of informed 
consent, and that victims should not be 
coerced or forced into receiving any services.56  
While there may nuances in applying this 
principle in cases where victims do not have 
legal capacity to consent, in general the 
principle may include not subjecting victims 
to mandatory testing for HIV/AIDS or other 
diseases57.  It is also important that provision 
of protection and assistance set out in article 
6 of the Trafficking in Persons Protocol is not 
conditional on the victim’s willingness to 
cooperate with criminal justice authorities58,  
nor on those who trafficked them being 
charged with a trafficking offence. A victim of 
trafficking is entitled to assistance whether or 
not a case is taken against the trafficker(s). 

In relation to the special needs of women and 
children, consideration must be given to that 
the intersecting forms of discrimination that 
women may face - whether as migrant workers, 
as indigenous women or other identity factors 
- are also addressed in factored into the design 
of programmes and projects to protect and 
assist them. Engaging victims in the design 
of protection and assistance services helps 
to ensure that those needs are understood. 
Indeed, it is crucial that victims are involved 
in the development of the services that they 
are provided and be given an opportunity to 
provide feedback on them to the extent of 
their capacity59.  This involvement is necessary 
to ensure that victims recover and are socially 
included, but also to ensure that scarce 
resources are allocated to services that are 
needed and wanted. UNODC should therefore 

56 Recommended Principles and Guidelines on Human Trafficking 
and Human Rights (OHCHR, 2010) guideline 6

57 Here it can be noted that while mandatory testing of persons 
for COVID-19 amounts to a limitation to their rights, it may to be a 
justifiable limitation on public health emergency grounds, where 
necessary, not arbitrary and in accordance with law.

58 Human Rights and Human Trafficking: Fact Sheet No. 36 
(OHCHR, 2014) 14

59 A Toolkit for guidance in designing and evaluating counter-
trafficking programmes: Harnessing accumulated knowledge to 
respond to trafficking in persons (ICAT, 2016)

ensure that any protection and assistance 
interventions it supports are informed by 
beneficiaries’ views, and not dictated by 
donors or other stakeholders whose agendas 
may not be based on human rights or gender 
equality. For instance, where donors have an 
interest in supporting closed shelters that may 
compromise rights of those accommodated 
within them, or denying services such as 
sexual and reproductive health services for 
female victims contrary to human rights, 
UNODC should actively engage with those 
donors to strengthen their understanding of 
human rights based approaches to protection 
and assistance, and guard against those that 
seek to protect victims from re-trafficking by 
restricting their rights or freedoms.

In respect of children, what is in their best 
interests (article 3, CRC) is also supported by 
the right of the child to be consulted (CRC 
article 12(1)(2)), meaning the child’s views must 
be sought and taken into consideration in 
accordance with his or her age and maturity 
level. As with adults: (1) care and support for 
children must not be conditional on their 
cooperation with authorities; (2) they must 
not be coerced into receiving protection and 
support; (3) non-citizen children must be 
entitled to care on an equal basis to citizens; (4) 
they must be provided with information about 
their situation and entitlements; their views 
must be respected and given due weight; 
and (5) their privacy must be protected from 
arbitrary interference. In accordance with 
special needs, a legal guardian, organization 
or authority may need to be appointed to 
represent them60.  Guideline 8 the OHCHR 
Recommended Principles and Guidelines 
on Human Rights sets out special measures 
for children. Further, Guideline 7.1 of the 
UNICEF Guidelines on the Protection of Child 
Victims of Trafficking (2006) emphasize the 
right that child victims have to immediate 
care and protection including security, safe 
accommodation, food, access to social and 

60 Guidelines on the Protection of Child Victims of Trafficking 
(UNICEF, 2006)
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health services, psychological support, legal 
assistance and education.
Rights-based approached to developing 
specialized services
In some contexts, there is a risk that the 
development of specialized services for certain 
categories of people, such as trafficked persons 
or vulnerable migrants in need of protection, 
can inadvertently result instead in their denial 
of other services. This can result for instance, 
where identified victims of trafficking are 
placed in a specific service track that does 
not align with social protections available 
outside of that framework; access to skills 
training may be limited to courses provided or 
organized by the victim support agency caring 
for the victim, rather than all courses available 
in that location. Another example is where 
smuggled migrants in need of support are 
processed through immigration channels that 
do not interact with protection and assistance 
services. Therefore, it is imperative that the 
development of specialized services does not 
inadvertently result in denial of access to local 
protection systems, including asylum systems 
and child protection systems. 

Conflict, humanitarian disasters, health 
pandemics and other crises can exacerbate 
vulnerability to trafficking and smuggling, and 
damage the mechanisms in place to protect 
people affected by them. Low-resourced 
countries unable to provide protection and 
assistance services before such events are 
acutely impacted, as protection and assistance 
needs increase while capacity to meet them 
diminishes. While victims of trafficking and 
smuggled migrants have the same rights to 
protection and assistance the State’s capacity 
to fulfill its obligations may be severely 
impaired, highlighting the role of UNODC and 
other UN agencies in filling gaps61.

61 Thematic Paper on Countering Trafficking in Persons in Conflict 
Situations (UNODC, 2018) 49
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Recommended principles and guidelines on human rights and human trafficking
Guideline 6: Protection and support for trafficked persons

The trafficking cycle cannot be broken without attention to the rights and needs of those who have 
been trafficked. Appropriate protection and support should be extended to all trafficked persons 
without discrimination.
States and, where applicable, intergovernmental and non-governmental organizations, should 
consider:

1. Ensuring, in cooperation with non-governmental organizations, that safe and adequate shelter 
that meets the needs of trafficked persons is made available.

2. The provision of such shelter should not be made contingent on the willingness of the victims 
to give evidence in criminal proceedings. Trafficked persons should not be held in immigration 
detention centres, other detention facilities or vagrant houses.

3. Ensuring, in partnership with non-governmental organizations, that trafficked persons are 
given access to primary health care and counselling. Trafficked persons should not be required 
to accept any such support and assistance and they should not be subject to mandatory testing 
for diseases, including HIV/AIDS.

4. Ensuring that trafficked persons are informed of their right of access to diplomatic and consular 
representatives from their State of nationality. Staff working in embassies and consulates should 
be provided with appropriate training in responding to requests for information and assistance 
from trafficked persons. These provisions would not apply to trafficked asylum-seekers.

5. Ensuring that legal proceedings in which trafficked persons are involved are not prejudicial to 
their rights, dignity or physical or psychological well-being.

6. 5. Providing trafficked persons with legal and other assistance in relation to any criminal, civil 
or other actions against traffickers/exploiters. Victims should be provided with information in a 
language that they understand.

7. Ensuring that trafficked persons are effectively protected from harm, threats or intimidation 
by traffickers and associated persons. To this end, there should be no public disclosure of the 
identity of trafficking victims and their privacy should be respected and protected to the extent 
possible, while taking into account the right of any accused person to a fair trial. Trafficked 
persons should be given full warning, in advance, of the difficulties inherent in protecting 
identities and should not be given false or unrealistic expectations regarding the capacities of 
law enforcement agencies in this regard.

8. Ensuring the safe and, where possible, voluntary return of trafficked persons and exploring 
the option of residency in the country of destination or third country resettlement in specific 
circumstances (e.g. to prevent reprisals or in cases where re-trafficking is considered likely).

9. In partnership with non-governmental organizations, ensuring that trafficked persons who do 
return to their country of origin are provided with the assistance and support necessary to 
ensure their well-being, facilitate their social integration and prevent re-trafficking. Measures 
should be taken to ensure the provision of appropriate physical and psychological health care, 
housing and educational and employment services for returned trafficking victims.

Source: Recommended principles and guidelines on human rights and human trafficking, United 
Nations, (UN doc. E/2002/68/Add.1)
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Deprivation of liberty of smuggled migrants
The obligation of States to respect human 
rights is particularly fraught in the context 
of immigration detention, which in some 
instances amounts to deprivation of liberty 
contrary to international law. The Smuggling 
Protocol acknowledges that some States will 
subject smuggled migrants to detention; its 
article 16 protection provision sets out that 
where smuggled migrants are detained, 
States “shall comply with its obligations under 
the Vienna Convention on Consular Relations, 
where applicable, including that of informing 
the person concerned without delay about 
the provisions concerning notification to and 
communication with consular officers” (article 
16(5)).

International law requires that any detention 
not be arbitrary (ICCPR article 9; CRC, article 
40(1); ICRMW article 16(4)). The Human Rights 
Committee’s General Comment No. 35 explains 
that “Detention in the course of proceedings 
for the control of immigration is not per se 
arbitrary, but the detention must be justified 
as reasonable, necessary and proportionate in 
the light of the circumstances and reassessed 
as it extends in time62.”  Where detention is 
considered necessary, States should take steps 
to ensure that conditions are humane and 
in line with minimum standards and good 
practice, so it is in the least restrictive setting 
for the shortest period of time necessary to 
prepare for the return or removal of a person. 
 
The Working Group on Arbitrary Detention has 
stated the principle that migrants in vulnerable 
situations or at risk - including survivors of 
trafficking, torture or other serious violent 
crimes - must not be detained63.  In its revised 
deliberation on the deprivation of liberty 
of migrants, the Working Group addressed 
the particular issue of detained children. It 
emphasized that detaining children on the 

62 General Comment 35, Article 9 (Liberty and Security of Person), 
UN Doc. CCPR/C/GC/35 (16 December 2014) 18

63 Revised Deliberation No. 5 on deprivation of liberty of migrants, 
Working Group on Arbitrary Detention, 7 February 2018

basis of their parents’ migration status will 
always violate the principle of the best interests 
of the child and constitutes a violation of the 
rights of the child.  The Committee on the 
Protection of the Rights of All Migrant Workers 
and their Families (CMW) and the Committee 
on the Rights of the Child have also addressed 
the principle of non-detention of migrant 
children64.  

International obligations in detention

In short, any detention of smuggled 
migrants must accord with international 
law and the obligations therein. These can 
be summarized as follows: 
 ◼ Any deprivation of liberty of migrants 

on the basis of their migration status 
should be a measure of last resort 

 ◼ Where detention takes place, it should 
be for the shortest period of time and in 
accordance with due process safeguard 
and conditions that meet relevant 
human rights standards

 ◼ Immigration detention of migrants who 
have special needs should be avoided

 ◼ Children should never be detained 
or separated from their families in 
accordance with the best interest of the 
child65.

Deprivation of liberty of victims of trafficking
There are instances where victims of trafficking 
are deprived of their liberty contrary to 
international law. This can happen as a result 
of their misidentification; their non-willingness 
to cooperate in criminal proceedings pending 

64 See CMW General Comment No. 5 (2020) on migrants’ rights to 
liberty and freedom from arbitrary detention. Also see the CMW’s 
joint general comment No. 3/No. 22 of the Committee on the Rights 
of the Child (2017) on the general principles regarding the human 
rights of children in the context of international migration; its joint 
general comment No. 4/No. 23 of the Committee on the Rights of 
the Child (2017) on State obligations regarding the human rights 
of children in the context of international migration in countries 
of origin, transit, destination and return; its statements on ending 
immigration detention of children (2014).

65 Revised Deliberation No. 5 on deprivation of liberty of migrants, 
Working Group on Arbitrary Detention, 7 February 2018; Principles 
and guidelines, supported by practical guidance, on the human 
rights protection of migrants in vulnerable situations (OHCHR, 
2018), 11-13, 37; Recommended Principles and Guidelines on Human 
Rights at International Borders (OHCHR, 2014); General Comment 
35, Article 9 (Liberty and Security of Person), UN Doc. CCPR/C/GC/35 
(16 December 2014) [18].
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return to their countries of origin; because 
they have participated in certain activities (for 
instance work that may be illegal or irregular); or 
because they are placed in shelters from which 
they are unable to leave as a matter of policy. 
States often seek to justify detention in shelters 
on the basis of irregular immigration status, 
but victims of domestic trafficking have also 
been subject to detention in their own country. 
Detention violates human rights law if it is not 
specifically provided for in law or is contrary 
to law; is imposed in a discriminatory manner 
(for instance, is applicable only to women and 
girls); is imposed for a prolonged, unspecified 
or indefinite period; is unjust, unpredictable 
or disproportionate; is not subject to judicial 
or administrative review that can confirm its 
legality and continued necessity, and allow for 
release where grounds for its continuance do 
not exist66.

Victims are sometimes placed in State or non-
State shelters, often without their consent or 
after they have retracted their initial consent. 
In extreme cases, shelters may be locked or 
surrounded by high fences and barbed wire 
to prevent victims from leaving giving the 
impression that there is a punitive element to 
their detention. In some cases, laws, policies 
and practices surrounding shelters for victims 
of trafficking may be discriminatory in purpose 
or effect, for instance, where women and girls 
are routinely placed in shelters against their 
will in the absence of due process, while on the 
other hand, men and boys are denied access 
to assistance and support for want of shelters 
to accommodate those in need. The activities 
or skills training programmes on offer in those 
settings may also confirm gender stereotypes, 
by offering some activities to females and other 
activities to males67. 

66 See Anne T. Gallagher and Marika McAdam, Freedom of 
movement for victims of trafficking (ASEAN-ACT, 2020) 8

67 For more on detention of victims in shelters, see Marika McAdam, 
Continuing to pay the price for freedom: the ongoing detention of 
victims after their trafficking experience (ASEAN-Australia Counter 
Trafficking, 2020)

Such practices are contrary to international 
law. Protection and assistance services should 
be offered on an informed and voluntary 
basis. Victims should not be kept or detained 
in shelters or other facilities against their 
will. In exceptional cases where freedom of 
movement is restricted on the basis of security, 
such limitations should be on an exceptional 
basis and for a limited time. 
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Table: Example of advocacy points Tool 3.7 on protection and assistance    

Human rights / gender concern

User to specify issue that arose in advocating 
for a human rights-based / gender sensitive 
approach:

Advocacy point to address concern

User to outline arguments that persuaded 
stakeholders of the value of human rights-
based / gender sensitive approach

Victim / witness protection and assistance is 
not considered to be worth investing TIP / SOM 
allocated resources into.  

Persons who are protected and assisted in 
accordance with their human rights and in line 
with gender-sensitive approaches, are more 
likely to cooperate with authorities in criminal 
justice processes. For instance, victims who are 
detained contrary to their rights may be less 
willing to cooperate. 

There is resistance to seeking feedback of 
victims of trafficking / smuggled migrants on 
protection and assistance services 

If victim feedback is not sought, there is a risk 
that scarce resources will be wasted on services 
that are not wanted or needed and will fail to 
show effective results. 

Paternalistic approaches are taken to providing 
assistance services to victims of trafficking, 
particularly women and girls.

Victims of trafficking are not objects of 
protection but are subjects of human rights. 
Unless they are actively engaged in developing 
assistance plans, the assistance they receive 
may be unwanted and ineffective. 
Women and girls are not empowered 
by paternalistic approaches that make 
assumptions about what is beneficial for them 
on the basis of their gender

There are insufficient protection and assistance 
services available for men and boys who are 
victims of trafficking

A gender analysis of the dynamics of trafficking 
and the responses thereto is required to ensure 
that services are available to all victims of 
trafficking who are in need of them, including 
people of all genders.

Donors pressure project managers / project staff 
to undertake activities that are not compliant 
with human rights, gender-sensitive and child-
friendly approaches

Implementing activities that are not human 
rights-based, gender-sensitive and child-
friendly are often ineffective in therefore do not 
represent good value for donor investment
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